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RESEARCH REFERENCES 


Am. Jur. Trials. — Police Misconduct 
Litigation — Plaintiff’s Remedies, 15 Am. Am. Jur. Trials 493. 


Jur. Trials 555. 
Police Misconduct Litigation, 35 Am. 
Jur. Trials 505. 


Defense of a Police Misconduct Suit, 38 


Obtaining Damages in Federal Court 
for State and Local Police Misconduct, 62 
Am. Jur. Trials 547. 


35-1-1 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-1-2 
35-1-1. Definitions. 


As used in this title, the term: 
(1) “Board” means the Board of Public Safety. 
(2) “Commissioner” means the commissioner of public safety. 


(3) “Department” means the Department of Public Safety. 
35-1-2. Examination of sexual assault victims; reports. 


(a) As used in this Code section, the term: 


(1) “Division” means the Division of Forensic Sciences of the 
Georgia Bureau of Investigation. 


(2) “Medical examination” means an examination pursuant to 
subsection (c) of Code Section 16-6-1 or subsection (c) of Code Section 
16-6-2. 


(b) When a forensic medical examination is performed, evidence is 
collected, and the alleged victim has requested that law enforcement 
officials be notified, the individual performing such exam, or his or her 
designee, shall notify the appropriate law enforcement agency of the 
collection of such evidence and provide a summary of all rights 
guaranteed to the alleged victim pursuant to the Crime Victims’ Bill of 
Rights established pursuant to Code Section 17-17-1, et seq., as 
provided by the Criminal Justice Coordinating Council. At the time of 
the examination, no alleged victim shall be required to assign or waive 
any rights afforded to him or her in the Crime Victims’ Bill of Rights or 
that might prevent the alleged victim from seeking relief from the 
Crime Victims Compensation Board. Law enforcement officials shall 
take possession of such evidence no later than 96 hours of being 
notified. 


(c) It shall be the duty of every law enforcement officer who takes 
possession of the evidence as provided in subsection (b) of this Code 
section to ensure that such evidence is submitted to the division within 
30 days of it being collected, in accordance with the procedures 
established by the division. 


(d) When a forensic medical examination was performed before July 
1, 2016, evidence was collected, and the alleged victim requested that 
law enforcement officials be notified, the individual who performed such 
exam, or his or her designee, shall notify the appropriate law enforce- 
ment agency of the collection of such evidence on or before July 15, 
2016, and law enforcement officials shall take possession of such 
evidence on or before July 31, 2016. It shall be the duty of every law 
enforcement officer who takes possession of the evidence as provided in 
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this Code section to ensure that such evidence is submitted to the 
division by August 31, 2016, in accordance with the procedures estab- 


lished by the division. 


(e) It shall be the duty of every law enforcement agency to create a 
list of evidence resulting from a forensic medical examination that is in 
such agency’s possession on August 1, 2016, identifying such evidence 
as needing to be tested and submitting such listing of information to the 
division by August 15, 2016. 


(f) A failure to comply with the provisions of this Code section shall 
not affect the admissibility of evidence collected from a forensic medical 
examination. 


(g) Beginning December 1, 2016, the division shall issue an annual 
report detailing the number of cases for which it has tested evidence 
pursuant to this Code section and the number of cases that are awaiting 
testing. Such report shall be provided to the executive counsel of the 
Governor, the Speaker of the House of Representatives, the Lieutenant 
Governor, the members of the House Committee on Judiciary, Non-civil, 
the members of the Senate Judiciary Committee, the House Committee 
on Health and Human Services, and the Senate Health and Human 
Services Committee and posted online at the Georgia Bureau of 
Investigation’s website. 


History. — Code 1981, § 35-1-2, en- 
acted by Ga. L. 2016, p. 145, § 2/SB 304; 
Ga. L. 2017, p. 774, § 35/HB 323. 

The 2017 amendment, effective May 
9, 2017, part of an Act to revise, modern- 
ize, and correct the Code, substituted “af- 
forded to him or her” for “afforded to 
them” near the end of subsection (b); and 
substituted “Senate Judiciary Committee” 
for “Senate Judiciary, Non-civil Commit- 
tee” in the middle of the second sentence 
of subsection (g). 

Cross references. — Sexual assault 
protocol, T. 15, C. 24. Sexual offense, T. 16, 
C. 6. 


Editor’s notes. — Former Code Sec- 
tion 35-1-2, pertaining to passenger motor 
vehicle for warden of Georgia State 
Prison, was repealed by Ga. L. 2007, p. 
114, § 1, effective July 1, 2007. The for- 
mer Code section was based on Ga. L. 
1937, p. 322, art. 2, § 13; Ga. L. 1952, p. 3, 
§ 1. 

Ga. L. 2016, p. 145, $ 1/SB 304, not 
codified by the General Assembly, pro- 
vides that: “This Act shall be known and 
may be cited as the ‘Compassionate Care 
for Victims of Sexual Assault Act.’” 


35-1-3. Subsistence allowance for law enforcement officers. 


(a) The governing authorities of the several counties, municipal 


corporations, and other political subdivisions of this state are autho- 
rized to designate and set apart a portion of the compensation, whether 
payable on a salary or fee basis, to sheriffs, deputy sheriffs, patrolmen, 
policemen, and other law enforcement officers, as a subsistence allow- 
ance, which allowance shall not exceed $5.00 for each day actually 
spent by such sheriff or other law enforcement officer in the perfor- 
mance of his duties. 


35-1-3 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-1-4 


(b) Nothing in this Code section shall affect any pension system 
which was being operated by any county, municipal corporation, or 
political subdivision of this state on March 9, 1956, nor shall this Code 
section affect any rights of any person under any pension system which 
was being operated by any county, municipal corporation, or political 
subdivision on March 9, 1956. 


History. — Ga. L. 1956, p. 741, §§ 1,3. Session of the General Assembly any in- 
Editor’s notes. — By a 1963 resolution come taxes due the state attributable to 
(Ga. L. 1963, p. 316), the General Assem- the inclusion in gross income of amounts 
bly ratified an executive order of the Gov- received as subsistence allowances in ac- 
ernor dated March 9, 1962, which sus- cordance with this Code section. 
pended until the convening of the 1963 


35-1-4. Requirements for reporting stolen motor vehicles and 
license plates; notice to owner upon recovery; rules and 
regulations; failure of law enforcement officer to report; 
effect on Georgia Crime Information Center. 


(a) As used in this Code section, the term: 


(1) “Recovering agency” means the law enforcement agency which 
recovers a motor vehicle which has previously been reported stolen. 


(2) “Reporting agency” means the law enforcement agency which 
receives a report that a motor vehicle has been stolen or lost and 
which reports such theft or loss to the Georgia Crime Information 
Center. 


(b) It shall be the duty of every law enforcement officer who receives 
a report based on reliable information that any motor vehicle has been 
stolen or that the license plate for such vehicle has been stolen or lost 
to report the theft or loss to the Georgia Crime Information Center 
immediately after receiving such information, unless prior thereto 
information has been received of the recovery of the vehicle or plate. It 
shall be the duty of any person who reports the theft of a motor vehicle 
to provide the law enforcement agency to which the report of theft was 
made and the Georgia Crime Information Center with a means of 
contacting the owner of the stolen motor vehicle or the successor in 
interest to such owner in the event of the recovery of the motor vehicle. 
Any law enforcement officer, upon receiving information of the recovery 
of any motor vehicle or license plate which has previously been reported 
as stolen or lost, shall immediately report the recovery of the motor 
vehicle or plate directly to the Georgia Crime Information Center. It 
shall be the duty of the reporting law enforcement agency, the agency to 
which the vehicle was first reported stolen, to notify the owner or the 
successor in interest to the owner within 72 hours when a previously 
reported stolen motor vehicle has been recovered, or within 72 hours 
after the reporting agency has received notification of recovery if 
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recovery is by another agency. The owner or successor in interest shall 
not be charged or otherwise incur any storage fee on the recovered 
stolen motor vehicle until the expiration of at least 24 hours immedi- 
ately following such notification to the owner or the successor in 
interest. In the event the reporting agency is different from the 
recovering agency, the recovering agency shall contact the reporting 
agency and provide all information required by the guidelines estab- 
lished by the Georgia Crime Information Center and any other relevant 
information. In all cases, it shall remain the responsibility of the 
reporting agency to notify the owner or the successor in interest to the 
owner. This requirement shall be included in the rules and regulations 
of the board promulgated pursuant to subsection (c) of this Code 
section. If, after a reasonable attempt, the reporting law enforcement 
agency is unable to contact the owner or the successor in interest to the 
owner, a record of such fact shall be made and filed with the incident 
reports and posted in the record required to be maintained by Code 
Section 17-5-50. 


(c) The board is authorized and directed to promulgate rules and 
regulations pertaining to the submission of the reports provided for in 
subsection (b) of this Code section. Such rules and regulations shall 
include time limits for the submission of the reports and the forms upon 
which the reports shall be submitted. 


(d) The intentional failure of any law enforcement officer to submit 
reports as prescribed in subsection (b) of this Code section or the failure 
to do so through wanton neglect shall constitute cause for removal from 
office, if the officer is elected, or shall be grounds for dismissal if the 
officer is a nonelected employee. 


(e) The provisions of this Code section shall not be construed to affect 
the responsibilities of the Georgia Crime Information Center as pro- 
vided by paragraph (14) of subsection (a) of Code Section 35-3-33. 


History. — Ga. L. 1966, p. 733, §§ 2-4; 
Ga. L. 1984, p. 632, §§ 1, 2; Ga. L. 1987, p. 
3, § 35; Ga. L. 1991, p. 723, § 1; Ga. L. 
1998, p. 91, § 35; Ga. L. 1993, p. 762, § 1; 
Ga. L. 2012, p. 775, § 35/HB 942. 

Cross references. — Further provi- 
sions regarding duty of peace officer to 
report theft of motor vehicle, § 40-3-5. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1993, “that a 


motor vehicle” was substituted for “that 
motor vehicle” in paragraph (a)(2) and 
“subsection (c)” was substituted for “sub- 
section (b)” in the next-to-last sentence in 
subsection (b). 

Pursuant to Code Section 28-9-5, in 
2019, “submission” was substituted for 
“submissions” in the first sentence of sub- 
section (c). 


35-1-4 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-1-6 
RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public Employees, § 227 et seq. 73 C.J.S., Public 
Officers and Employees, §§ 169,173,177, Administrative Law and Procedure, 
188 et seq. §§ 207 et seq., 243 et seq. 

C.J.S. — 67 C.J.S., Officers and Public 


35-1-5. Unauthorized use of wavelength of radio system ad- 
opted by department or Georgia Bureau of Investiga- 
tion. 


(a) It shall be a misdemeanor for any person, firm, or corporation to 
use the same wavelength of the radio system adopted by the depart- 
ment without the prior written authorization of the commissioner or to 
do any act interfering with the proper receipt or transmission of 
information relating to the department or any division thereof. 


(b) It shall be a misdemeanor for any person, firm, or corporation to 
use the same wavelength of the radio system adopted by the Georgia 
Bureau of Investigation without the prior written authorization of the 
director or to do any act interfering with the proper receipt or trans- 
mission of information relating to the Georgia Bureau of Investigation. 


History. — Ga. L. 1937, p. 322, art. 3, public property generally, §§ 50-16-4, 
§ 1; Ga. L. 1960, p. 995, § 1. 50-16-14 et seq. 
Cross references. — Protection of 


35-1-6. Appointment of nonuniformed investigators; salaries; 
status; assignment; powers. 


(a) The commissioner is authorized to appoint five nonuniformed 
investigators who shall be certified peace officers pursuant to Chapter 
8 of this title, the “Georgia Peace Officer Standards and Training Act.” 
The commissioner shall determine the salaries of such investigators. 
The investigators shall be in the unclassified service as defined by Code 
Section 45-20-2 and therefore shall not be governed by any rules of 
position, classification, appointment, promotion, demotion, transfer, 
dismissal, qualification, compensation, seniority privileges, tenure, or 
other such matters concerning their employment as may now or 
hereafter be established by the State Personnel Board or any successor 
boards or agencies. The investigators shall be assigned to the Internal 
Affairs Section of the Department of Public Safety in the office of the 
commissioner at the department’s headquarters complex. 


(b) The investigators shall have full arrest powers in cases involving 
internal affairs and in such cases shall be authorized: 


(1) To investigate crimes committed anywhere in the state; 


(2) To arrest any person violating the criminal laws of this state; 
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(3) To serve and execute warrants after notifying the law enforce- 
ment agency of the local jurisdiction of the intent to serve such 


warrant or warrants; 


(4) To enforce in general the criminal laws of this state; and 


(5) To carry firearms while performing their duties. 


History. — Ga. L. 1981, p. 1450, § 2; 
Ga. L. 1992, p. 3131, § 1; Ga. L. 2009, p. 
745, § 2/SB 97; Ga. L. 2012, p. 446, 
§ 2-46/HB 642. 

Cross references. — Offenses involv- 
ing illegal aliens, § 16-11-200 et seq. De- 
termination of immigration status of sus- 
pects, § 17-5-100. Protection of public 
property generally, §§ 50-16-4, 50-16-14 
et seq. Secure and verifiable identity doc- 
ument, § 50-36-2. Immigration enforce- 
ment review board, § 50-36-83. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 


Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
tion as of June 30, 2012, shall be trans- 
ferred to the Department of 
Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 35. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, § 334 et seq. 


35-1-7. Liability of law enforcement officers performing duties 
at the scene of an emergency. 


(a) As used in this Code section, the term: 


(1) “Emergency” means an occurrence involving, or appearing to 


involve, a clear and imminent danger or threat to life, health, or 
property, including, but not limited to, the rescuing of a person or pet 
from a locked vehicle when such person or pet remaining within such 
vehicle presents a clear and imminent danger to such person’s or pet’s 
life or health. 


(2) “Law enforcement officer” means any peace officer who is 
employed by this state or any political subdivision thereof and who is 
required by the terms of his or her employment, whether by election 
or appointment, to give his or her full time to the preservation of 
public order or the protection of life and property or the prevention of 
crime. Such term shall include sheriffs and deputy sheriffs. 


(3) “Pet” means any domesticated animal normally maintained in 
or near the household of its owner. 


(b) Alaw enforcement officer shall not be liable at law for any action 
or actions done while performing any duty at the scene of an emergency 


9 


35-1-7 


LAW ENFORCEMENT OFFICERS AND AGENCIES 


35-1-8 


except for gross negligence, willful or wanton misconduct, or malfea- 


sance. 


History. — Code 1933, § 3-1004.3, en- 
acted by Ga. L. 1981, p. 655, § 1; Ga. L. 
2019, p. 292, § 1/SB 31. 

The 2019 amendment, effective July 
1, 2019, substituted the present provi- 
sions of this Code section for the former 
provisions, which read: “A law enforce- 
ment officer shall not be liable at law for 
any action or actions done while perform- 
ing any duty at the scene of an emergency 
except for gross negligence, willful or wan- 
ton misconduct, or malfeasance. As used 
in this Code section, the term ‘law enforce- 
ment officer’ means any peace officer who 
is employed by this state or any political 
subdivision thereof and who is required by 
the terms of his employment, whether by 
election or appointment, to give his full 
time to the preservation of public order or 
the protection of life and property or the 
prevention of crime. Such term shall in- 
clude sheriffs and deputy sheriffs.” 

Cross references. — Immunity of 


state and political subdivisions and em- 
ployees, agents, and representatives 
thereof for injury or damage arising from 
emergency management activities, 
§ 38-3-35. Liability of persons rendering 
emergency care, § 51-1-29. Liability of 
members of fire departments for acts per- 
formed while fighting fires or performed 
at scenes of emergencies, § 51-1-30. Im- 
munity for operators of external defibril- 
lators, § 51-1-29.3. Limitation on health 
care liability claims for gross negligence in 
emergency medical care, § 51-1-29.5. 

Law reviews. — For survey article 
citing developments in Georgia local gov- 
ernment law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). For article, “Georgia’s Public Duty 
Doctrine: The Supreme Court Held Hos- 
tage,” see 51 Mercer L. Rev. 73 (1999). 

For comment, “Good Samaritan Laws 
— Legal Disarray: An Update,” see 38 
Mercer L. Rev. 1439 (1987). 


RESEARCH REFERENCES 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, § 326 et seq. 
ALR. — Construction and application 


of “Good Samaritan” statutes, 68 


A.L.R.4th 294. 


35-1-8. Acquisition, collection, classification, and preservation 
of information assisting in identifying deceased persons 
and locating missing persons. 


(a) It shall be the duty of every law enforcement agency to: 


(1) Acquire, collect, classify, and preserve any information which 


would assist in the identification of any deceased individual who has 
not been identified after the discovery of such deceased individual; 


(2) Acquire, collect, classify, and preserve immediately any infor- 
mation which would assist in the location of any missing person, 
including any minor, and provide confirmation as to any entry for 
such a person to the parent, legal guardian, or next of kin of that 
person and the agency shall acquire, collect, classify, and preserve 
such information from such parent, guardian, or next of kin; 


(3) Exchange such records and information as provided in para- 
graphs (1) and (2) of this subsection with other law enforcement 
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agencies of this state, any other state, or the United States. With 
respect to missing minors, such information shall be transmitted 
immediately to other law enforcement agencies; and 


(4) Report any case of an unusual illness, health condition, or 
death, or an unusual cluster of such events, or any other suspicious 
health related event to the Department of Public Health and the 
appropriate county board of health. 


(b)(1) For purposes of this subsection, “facility” means a facility 
pursuant to Chapter 3, 4, or 7 of Title 37, relating to treatment of 
mentally ill, developmentally disabled, and alcoholic or drug depen- 
dent persons, or an institution classified as a nursing home pursuant 
to Code Section 31-7-1. 


(2) A person hospitalized or resident in a facility shall be consid- 
ered to be a missing person at the time such person’s unaccounted for 
absence from that facility is reported by that facility, either by 
telephone or in writing, to a law enforcement agency. 


(c) Any law enforcement agency which receives a report that a 


person who has Alzheimer’s disease or other mental illness involving 
dementia is missing shall immediately open an investigation for the 
purpose of determining such person’s whereabouts; and no policy for 
applying any waiting period prior to initiation of a missing persons 
investigation shall apply in the case of a person who has Alzheimer’s 
disease or other mental illnesses involving dementia. 


History. — Code 1981, § 35-1-8, en- 
acted by Ga. L. 1984, p. 690, § 1; Ga. L. 
1985, p. 1128, § 1; Ga. L. 1992, p. 6, § 35; 
Ga. L. 1997, p. 1504, § 1; Ga. L. 2002, p. 
1386, § 10; Ga. L. 2009, p. 453, §§ 1-4, 
3-5/HB 228; Ga. L. 2011, p. 705, § 6-3/HB 
214. 

Cross references. — Disposition of 
unclaimed dead bodies, § 31-21-20 et seq. 
Prohibition on minimum waiting periods 
for initiating missing person report, 
§ 35-1-18. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, “subsec- 
tion” was substituted for “Code section” in 
paragraph (a)(3) and “Chapter” was sub- 


stituted for “Chapters” in paragraph 
(b)(1). 

Pursuant to Code Section 28-9-5, in 
2002, subsection (d) as enacted by Ga. L. 
2002, p. 1386, § 10 was redesignated as 
paragraph (a)(4), “and” was deleted from 
the end of paragraph (a)(2) and “; and” 
was substituted for a period at the end of 
(a)(3). 

Law reviews. — For note on the 2002 
amendment of this Code section, see 19 
Ga. St. U. L. Rev. 1 (2002). 

For article on the 2011 amendment of 
this Code section, see 28 Ga. St. U. L. Rev. 
147 (2011). 


35-1-9. Utilization of alarm verification required. 


(a) As used in this Code section, the term: 


(1) “Alarm monitoring company” means any person, company, 


corporation, partnership, business, or a representative or agency 
thereof authorized to provide alarm monitoring services for burglar 


11 


35-1-9 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-1-10 


alarm systems, fire alarm systems, or other similar electronic secu- 
rity systems whether such systems are maintained on commercial 
business property, public property, or individual residential property. 


(2) “Alarm verification” means a reasonable attempt by an alarm 
monitoring company to contact the alarm site or alarm user, by 
telephone or other electronic means, to determine whether a burglar 
alarm signal is valid prior to requesting law enforcement to be 
dispatched to the location and, where the initial attempted contact 
cannot be made, a second reasonable attempt to make such contact 
utilizing a different telephone number or electronic address or 
number. 


(b) Except as provided in subsection (c) of this Code section, an alarm 
monitoring company shall utilize a system providing for alarm verifi- 
cation of all alarm signals. 


(c) Alarm verification shall not be required in the case of a fire alarm 
or a panic or robbery-in-progress alarm or in cases where a 
crime-in-progress has been verified to be true by video or audible 
means. 


History. — Code 1981, § 35-1-9, en- forcement agency for commercial solicita- 
acted by Ga. L. 2013, p. 750, § 1/HB 59. tion and was based on Ga. L. 1999, p. 
Editor’s notes. — This Code section 1868, § 1. The former Code section was 


formerly pertained to the prohibition of repealed by Ga. L. 1999, p. 809, § 2, 
inspecting or copying records of law en- effective July 1, 1999. 


35-1-10. Training in investigation of family violence incidents. 


(a) The Georgia Peace Officer Standards and Training Council and 
the Georgia Public Safety Training Center shall establish guidelines 
and procedures for the incorporation of training materials and infor- 
mation in: 


(1) Methods for identifying, combating, and reporting family vio- 
lence incidents; and 


(2) Methods for identifying and reporting sexual offenses and 
assisting victims of sexual offenses. 


(b) The guidelines and procedures listed in subsection (a) of this 
Code section shall be for use by law enforcement training centers 
monitored by the Georgia Peace Officer Standards and Training Council 
and monitored and funded by the Georgia Public Safety Training 
Center in all courses for which they have responsibility and oversight. 


History. — Code 1981, § 35-1-10, en- 1993, p. 91, § 35; Ga. L. 1997, p. 1488, 
acted by Ga. L. 1992, p. 2939, § 2; Ga. L. § 1; Ga. L. 2004, p. 986, § 1. 
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35-1-11. Police volunteers for traffic control; training required. 


An elected sheriff or police chief of a local law enforcement agency or 
fire chief of a local fire department, with the approval of the local 
governing authority, shall be authorized to designate, equip, and train 
nonsworn law enforcement employees and firefighters and volunteers 
to assist in traffic control, provided that such individuals have success- 
fully completed at least one hour of a traffic control training program 
approved by the Georgia Peace Officer Standards and Training Council. 
With the approval of the sheriff or police chief of a local law enforcement 
agency or fire chief of a local fire department, such individuals shall be 
authorized to direct and regulate the flow of traffic. Any such individual 
who is not certified pursuant to the requirements of Chapter 8 of this 
title shall not have the power of arrest provided to peace officers. 


History. — Code 1981, § 35-1-11, en- 
acted by Ga. L. 1999, p. 654, § 1; Ga. L. 
2019, p. 302, § 2-2/HB 459. 

The 2019 amendment, effective July 
1, 2019, substituted the present provi- 
sions of this Code section for the former 
provisions, which read: “A police chief of a 
local law enforcement agency with the 
approval of the local governing authority 
shall be authorized to designate and equip 
police volunteers and to provide training 
to such police volunteers in the area and 
manner of traffic control. With the ap- 
proval of the police chief of a local law 
enforcement agency or fire chief of a local 


fire department, a police volunteer shall 
be authorized to direct and regulate the 
flow of traffic in the event of a fire, explo- 
sion, hurricane, tornado, or other emer- 
gency situation. A police volunteer shall 
not have the power of arrest provided to 
peace officers.” 

Cross references. — Obedience to au- 
thorized persons directing traffic, 
§ 40-6-2. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1999, Code 
Section 35-1-11 as enacted by Ga. L. 1999, 
p. 777, § 1, was redesignated as Code 
Section 35-1-12. 


35-1-12. Chief of police or law enforcement head; exception. 


Any county, municipality, or other public subdivision of this state 
which has a law enforcement agency shall declare a chief of police or a 
law enforcement head for such law enforcement agency who is required 
to be a certified peace officer pursuant to the provisions of Chapter 8 of 
this title, known as the “Georgia Peace Officer Standards and Training 
Act.” The provisions of this Code section shall not apply to sheriffs. 


History. — Code 1981, § 35-1-12, en- 
acted by Ga. L. 1999, p. 777, § 1. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1999, Code 


Section 35-1-11 as enacted by Ga. L. 1999, 
p. 777, § 1, was redesignated as Code 
Section 35-1-12. 


35-1-13. Completion and transmission of reports from victims of 
identity fraud. 


Notwithstanding any other provision of law, any law enforcement 
agency that receives a report from a resident of this state that such 
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person has been the victim of identity fraud shall prepare an incident 
report and transmit the same to the Georgia Bureau of Investigation 
identity fraud repository, as provided in Code Section 16-9-123, not- 
withstanding the fact that such person’s identity may have been used 
solely to commit one or more criminal offenses beyond the jurisdiction 
of this state. Copies of such incident reports shall be referred from the 
office of the Attorney General to the Georgia Crime Information Center 
as provided in Chapter 3 of this title and to any jurisdiction in which 
such identity has been used. 


History. — Code 1981, § 35-1-13, en- Growing Threat of Identity Theft and Its 
acted by Ga. L. 2002, p. 551, § 4; Ga. L. Implications for Employers,” see 11 Ga. 
2015, p. 1088, § 25/SB 148. St. B. J. 27 (2006). 

Cross references. — Identity fraud, For note on the 2002 enactment of this 
§ 16-9-120 et seq. Fraudulent driver’s li- Code section, see 19 Ga. St. U. L. Rev. 81 
cense or identification card, § 40-5-125. (2002). 

Law reviews. — For article, “The 


35-1-14. Written policies for emergency pursuits. 


On and after January 1, 2004, each state, county, and local law 
enforcement agency that conducts emergency response and vehicular 
pursuits shall adopt written policies that set forth the manner in which 
these operations shall be conducted. Each law enforcement agency may 
create its own such policies or adopt an existing model. All pursuit 
policies created or adopted by any law enforcement agency must 
address situations in which police pursuits cross over into other 
jurisdictions. Law enforcement agencies which do not comply with the 
requirements of this Code section are subject to the withholding of any 
state funding or state administered federal funding. 


History. — Code 1981, § 35-1-14, en- to authorized emergency vehicles, 
acted by Ga. L. 2003, p. 911, § 1; Ga. L. § 40-6-74. Duty of pedestrians to yield 
2006, p. 72, § 35/SB 465. right of way to authorized emergency ve- 

Cross references. — Operation of am- hicles, § 40-6-99. Equipment of law en- 
bulances and ambulance services gener- forcement and emergency vehicles, 
ally, T. 31, C. 11. Authorized emergency § 40-8-90 et seq. 
vehicles, § 40-6-6. Yielding of right of way 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Negligent 
Vehicular Police Chase, 41 POF2d 79. 


35-1-15. Fresh pursuit by law enforcement officers; authority 
and responsibilities of officers; applicability. 


(a) As used in this Code section, the term: 
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(1) “Fresh pursuit” means pursuit by a law enforcement officer of a 
person who is in immediate and continuous flight from the commis- 
sion of a criminal offense. 


(2) “Law enforcement officer” means a person employed or ap- 
pointed by a state or political subdivision who is granted, by state 
law, the authority to enforce criminal, traffic, or penal laws of his or 
her respective state and who possesses the power to effect arrests. 


(b) Alaw enforcement officer from Alabama, Florida, North Carolina, 
South Carolina, or Tennessee who enters this state in fresh pursuit of 
a person shall have the same authority to arrest and hold in custody 
such person within this state as that of a law enforcement officer of this 
state; provided, however, that the authority granted by this Code 
section shall be limited to criminal offenses of the pursuing state that 
also are criminal offenses under the laws of this state and that are 
punishable by death or imprisonment in excess of one year under the 
laws of the pursuing state. 


(c)(1) When an arrest is made in this state by a law enforcement 
officer of another state pursuant to this Code section, the law 
enforcement officer shall, without unnecessary delay, take the person 
arrested before a judicial officer of this state. 


(2) The judicial officer shall conduct a hearing for the limited 
purpose of determining whether such arrest meets the requirements 
of this Code section unless the person arrested executes a written 
waiver of his or her right to a hearing under this Code section. If the 
judicial officer determines that such arrest was unlawful, he or she 
shall discharge such person arrested. If the judicial officer determines 
that such arrest was lawful, he or she shall commit such person 
arrested to imprisonment as provided in Code Section 17-13-35. Once 
such person is imprisoned pursuant to this Code section, the provi- 
sions of Chapter 13 of Title 17 shall govern the extradition and return 
of such person to the state in which the criminal offense was 
committed. 


(d) This Code section shall apply only to a law enforcement officer 
from Alabama, Florida, North Carolina, South Carolina, or Tennessee 
where the state in which the law enforcement officer is employed or 
appointed has enacted a provision similar to this Code section relating 
to the arrest and custody of a person pursued into a neighboring state. 


History. — Code 1981, § 35-1-15, en- 
acted by Ga. L. 2008, p. 157, § 1/HB 983; 
Ga. L. 2009, p. 8, § 35/SB 46. 
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35-1-16. Training law enforcement officers investigating crimes 
involving trafficking persons for labor or sexual servi- 
tude. 


(a) The Georgia Peace Officer Standards and Training Council and 
the Georgia Public Safety Training Center shall establish guidelines 
and procedures for the incorporation of training materials and infor- 
mation in: 


(1) Methods for identifying, combating, and reporting incidents 
where a person has been trafficked for labor or sexual servitude, as 
such terms are defined in Code Section 16-5-46; 


(2) Methods for providing proper detention facilities or alterna- 
tives to detention facilities for persons who have been trafficked for 
labor or sexual servitude, as such terms are defined in Code Section 
16-5-46, including providing information on therapeutic facilities for 
such persons; and 


(3) Methods for assisting persons who have been trafficked for 
labor or sexual servitude, as such terms are defined in Code Section 
16-5-46, including providing information on social service organiza- 
tions available to assist such person. 


(b) The guidelines and procedures listed in subsection (a) of this 
Code section shall be for use by law enforcement training centers 
monitored by the Georgia Peace Officer Standards and Training Council 
and monitored and funded by the Georgia Public Safety Training 
Center in all courses for which they have responsibility and oversight. 


History. — Code 1981, § 35-1-16, en- p. 794, § 9/HB 87, was redesignated as 
acted by Ga. L. 2011, p. 217, § 8/HB 200. Code Section 35-1-17. 

Code Commission notes. — Pursuant Law reviews. — For article on the 
to Code Section 28-9-5, in 2011, Code 2011 enactment of this Code section, see 
Section 35-1-16, as enacted by Ga. L. 2011, 28 Ga. St. U. L. Rev. 131 (2011). 


35-1-17. Local law enforcement agencies to enter into agree- 
ments with federal agencies for the enforcement of 
immigration laws. 


(a) It is the intent of the General Assembly to encourage Georgia law 
enforcement officials to work in conjunction with federal immigration 
authorities and to utilize all resources made available by the federal 
government to assist state and local law enforcement officers in the 
enforcement of the immigration laws of this state and of the United 
States. 


(b) Cooperation with federal authorities. 


(1) To the extent authorized by federal law, state and local govern- 
ment employees, including law enforcement officers and prosecuting 
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attorneys, shall be authorized to send, receive, and maintain infor- 
mation relating to the immigration status of any individual as 
reasonably needed for public safety purposes. Except as provided by 
federal law, such employees shall not be prohibited from receiving or 
maintaining information relating to the immigration status of any 
individual or sending or exchanging such information with other 
federal, state, or local governmental entities or employees for official 
public safety purposes. 


(2) State and local agencies shall be authorized to enter into 
memorandums of understanding and agreements with the United 
States Department of Justice, the Department of Homeland Security, 
or any other federal agency for the purpose of enforcing federal 
immigration and customs laws and the detention, removal, and 
investigation of illegal aliens and the immigration status of any 
person in this state. A peace officer acting within the scope of his or 
her authority under any such memorandum of understanding, agree- 
ment, or other authorization from the federal government shall have 
the power to arrest, with probable cause, any person suspected of 
being an illegal alien. 


(3) Except as provided by federal law, no state or local agency or 
department shall be prohibited from utilizing available federal re- 
sources, including data bases, equipment, grant funds, training, or 
participation in incentive programs for any public safety purpose 
related to the enforcement of state and federal immigration laws. 


(4) When reasonably possible, applicable state agencies shall con- 
sider incentive programs and grant funding for the purpose of 
assisting and encouraging state and local agencies and departments 
to enter into agreements with federal entities and to utilize federal 
resources consistent with the provisions of this Code section. 


(c) Authority to transport illegal aliens. If a state or local law 
enforcement officer has verification that a person is an illegal alien, 
then such officer shall be authorized to securely transport such illegal 
alien to a federal facility in this state or to any other temporary point of 
detention and to reasonably detain such illegal alien when authorized 
by federal law. Nothing in this Code section shall be construed to hinder 
or prevent a peace officer or law enforcement agency from arresting or 
detaining any criminal suspect on other criminal charges. 


(d) Authority to arrest illegal aliens. When authorized by federal 
law, a state or local law enforcement officer shall be authorized to arrest 
any person based on such person’s status as an illegal alien or for a 
violation of any federal immigration law. 


(e) Immunity. A law enforcement officer or government official or 
employee, acting in good faith to enforce immigration laws pursuant to 
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35-1-19 


an agreement with federal authorities to collect or share immigration 
status information, or to carry out any provision of this Code section, 
shall have immunity from damages or liability from such actions. 


History. — Code 1981, § 35-1-17, en- 
acted by Ga. L. 2011, p. 794, § 9/HB 87; 
Ga. L. 2012, p. 775, § 35/HB 942. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2011, Code 
Section 35-1-16, as enacted by Ga. L. 2011, 
p. 794, § 9/HB 87, was redesignated as 
Code Section 35-1-17. 

Editor’s notes. — Ga. L. 2011, p. 794, 
§ 1/HB 87, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Illegal 
Immigration Reform and Enforcement Act 
of 2011.” 

Ga. L. 2011, p. 794, § 21/HB 87, not 
codified by the General Assembly, pro- 
vides for severability, and provides, in 
part, that: “(b) The terms of this Act re- 
garding immigration shall be construed to 
have the meanings consistent with such 
terms under federal immigration law. 


“(c) The provisions of this Act shall be 
implemented in a manner consistent with 
federal laws governing immigration and 
civil rights.” 

Ga. L. 2011, p. 794, § 22/HB 87, not 
codified by the General Assembly, pro- 
vides, in part, that the enactment of this 
Code section shall apply to offenses and 
violations occurring on or after July 1, 
2011. 

Law reviews. — For article on the 
2011 enactment of this Code section, see 
28 Ga. St. U. L. Rev. 35 (2011). For article, 
“State Government: Illegal Immigration 
Reform and Enforcement Act of 2011,” see 
28 Ga. St. U. L. Rev. 51 (2011). 

For comment, “Immigration Detention 
Reform: No Band Aid Desired,” see 60 
Emory L. J. 1211 (2011). 


35-1-18. Prohibition on minimum waiting periods for initiating 
missing person report. 


No law enforcement agency shall implement a policy or practice 
which mandates a minimum waiting period before initiating a missing 
person report with such agency; provided, however, that it shall remain 
within the discretion of the law enforcement agency to determine what 
action, if any, is required in response to such a report. 


History. — Code 1981, § 35-1-18, en- 
acted by Ga. L. 2014, p. 704, § 2/SB 23. 

Cross references. — Kidnapping, 
§ 16-5-40. Immediate investigation for 
missing person with Alzheimer’s disease, 
§ 35-1-8. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2014, Code 
Section 35-1-18, as enacted by Ga. L. 
2014, p. 742, § 1/HB 845, was redesig- 
nated as Code Section 35-1-19. 

Editor’s notes. — Ga. L. 2014, p. 704, 


§ 1/SB 23, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Stacey 
Nicole English Act.” 

Ga. L. 2014, p. 704, § 5/SB 23, approved 
by the Governor on April 24, 2014, pro- 
vided that the effective date of this Code 
section is July 1, 2013. See Op. Att’y Gen. 
No. 76-76 for construction of effective date 
provisions that precede the date of ap- 
proval by the Governor. 


35-1-19. Disclosure of arrest booking photographs prohibited. 


(a) As used in this Code section, the term “booking photograph” 
means a photograph or image of an individual taken by an arresting 
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law enforcement agency for the purpose of identification or taken when 
such individual was processed into a jail. 


(b) Except as provided in Code Section 50-18-77 and booking photo- 
graphs required for publication as set forth in Titles 16 and 40, for the 
State Sexual Offender Registry, and for use by law enforcement 
agencies for administrative purposes, an arresting law enforcement 
agency or agent thereof shall not post booking photographs to or on a 
website. 


(c) An arresting law enforcement agency shall not provide or make 
available a copy of a booking photograph in any format to a person 
requesting such photograph if: 


(1) Such booking photograph may be placed in a publication or 
posted to a website or transferred to a person to be placed in a 
publication or posted to a website; and 


(2) Removal or deletion of such booking photograph from such 
publication or website requires the payment of a fee or other 
consideration. 


(d) When a person requests a booking photograph, he or she shall 
submit a statement affirming that the use of such photograph is in 
compliance with subsection (c) of this Code section. Any person who 
knowingly makes a false statement in requesting a booking photograph 
shall be guilty of a violation of Code Section 16-10-20. 


History. — Code 1981, § 35-1-19, en- Section 35-1-18, as enacted by Ga. L. 
acted by Ga. L. 2014, p. 742, § 1/HB 845. 2014, p. 742, § 1/HB 845, was redesig- 
Code Commission notes.— Pursuant nated as Code Section 35-1-19. 
to Code Section 28-9-5, in 2014, Code 


35-1-20. Retention of weapons by officers following employ- 
ment. 


(a) As used in this Code section, the term: 


(1) “Honorable conditions” means conditions of having satisfied, 
met, or exceeded the conduct and performance standards established 
by the state entity for sworn police officers. 


(2) “State entity” means any state department, agency, board, 
bureau, office, commission, public corporation, system, or authority. 


(b) The governing authority of each municipality and county in this 
state and each board of education which employs sworn police officers 
who are certified by the Georgia Peace Officer Standards and Training 
Council may adopt policies under which such sworn police officers, upon 
their retirement from employment by such municipality, county, or 
board of education or upon leaving such employment as a result of a 
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disability arising in the line of duty, shall be entitled, as part of their 


compensation, to retain their weapon and badge. 


(c) Except where otherwise provided for by law for a state entity, 
each state entity which employs sworn police officers who are certified 
by the Georgia Peace Officer Standards and Training Council shall 
adopt rules, regulations, or policies under which such sworn police 
officers, upon their retirement from employment by such state entity or 
upon leaving such employment as a result of a disability arising in the 
line of duty, shall be entitled, as part of their compensation, to retain 
their weapon and badge; provided, however, that such sworn police 
officers retire or leave under honorable conditions. 


History. — Code 1981, § 35-1-20, en- 
acted by Ga. L. 2016, p. 823, § 1/SB 263; 
Ga. L. 2017, p. 24, § 2/SB 18. 


Code section as subsection (b); in subsec- 
tion (b), substituted “sworn police officers” 
for “sworn officers” in the middle, and 


substituted “their” for “his or her” twice 
near the end; and added subsection (c). 


The 2017 amendment, effective July 
1, 2017, added subsection (a); designated 
the previously existing provisions of this 


35-1-21. Development of guidelines and procedures for training 
in identifying domestic terrorism and reporting infor- 
mation to Georgia Information Sharing and Analysis 
Center. 


(a) The Georgia Peace Officer Standards and Training Council and 
the Georgia Public Safety Training Center shall establish guidelines 
and procedures for the incorporation of training materials and infor- 
mation in methods for: 


(1) Identifying and reporting activity that may lead to domestic 
terrorism; 


(2) Combating domestic terrorism; and 


(3) Individuals, law enforcement officials, and personnel within 
state agencies and departments and local governments to provide 
information to the Georgia Information Sharing and Analysis Center 
to report activity that may lead to domestic terrorism. 


(b) The guidelines and procedures listed in subsection (a) of this 
Code section shall be for use by law enforcement training centers 
monitored by the Georgia Peace Officer Standards and Training Council 
and monitored and funded by the Georgia Public Safety Training 
Center in all courses for which they have responsibility and oversight. 


History. — Code 1981, § 35-1-21, en- 
acted by Ga. L. 2017, p. 536, § 5-1/HB 
452. 

Effective date. — This Code section 
became effective July 1, 2017. 


Editor’s notes. — Ga. L. 2017, p. 536, 
§ 1-1/HB 452, not codified by the General 
Assembly, provides: “This Act shall be 
known and may be cited as the ‘Protect 
Georgia Act.’” 
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Law reviews. — For article on the 
2017 enactment of this Code section, see 
34 Ga. St. U. L. Rev. 17 (2017). 


35-1-22. Prohibition on law enforcement retaining license plate 
data obtained from automated license plate recogni- 
tion systems; limited use of data; public disclosure 
prohibited. 


(a) As used in this Code section, the term: 


(1) “Automated license plate recognition system” means one or 
more high-speed cameras combined with computer algorithms used 
to convert images of license plates into computer readable data. 


(2) “Captured license plate data” means the global positioning 
device coordinates, date and time, photograph, license plate number, 
and any other data captured by or derived from an automated license 
plate recognition system or any other source. 


(3) “Law enforcement agency” means the Department of Public 
Safety, the Department of Transportation, and any other state, 
federal, local, public transit, school, college, or university agency that 
is responsible for the prevention and detection of crime, local govern- 
ment code enforcement, and the enforcement of penal, traffic, toll 
violation, regulatory, game, or controlled substance laws. 


(4) “Law enforcement purpose” means the investigation of an 
offense or activity initiated by a law enforcement agency. 


(5) “Person” means an individual, corporation, company, partner- 
ship, firm, association, joint venture, or any other unincorporated 
association or group. 


(b) Law enforcement agencies may collect captured license plate 
data. Such data shall be stored immediately upon collection and not 
accessed except for a law enforcement purpose. All such data collected 
shall be destroyed no later than 30 months after such data were 
originally collected unless such data are the subject matter of a toll 
violation or for a law enforcement purpose. 


(c) Law enforcement agencies may exchange or share captured 
license plate data with other law enforcement agencies for law enforce- 
ment purposes. 


(d)(1) Any person who knowingly requests, uses, obtains, or attempts 
to obtain captured license plate data of a law enforcement agency 
under false pretenses or for any purpose other than for a law 
enforcement purpose shall for each such offense, upon conviction 
thereof, be guilty of a misdemeanor of a high and aggravated nature. 
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(2) Nothing in this Code section shall be construed to preclude a 
law enforcement agency from contracting with a person to hold and 
maintain captured license plate data for such law enforcement 
agency; provided, however, that such person shall be subject to the 
policies of the law enforcement agency and paragraph (1) of this 
subsection. 


(e) Any law enforcement agency deploying an automated license 
plate recognition system shall maintain policies for the use and 
operation of such system, including but not limited to policies for the 
training of law enforcement officers in the use of captured license plate 
data consistent with this Code section. 


(f) Captured license plate data collected by a law enforcement 
agency shall not be subject to public disclosure pursuant to Article 4 of 
Chapter 18 of Title 50. 


History. — Code 1981, § 35-1-22, en- Effective date. — This Code section 
acted by Ga. L. 2018, p. 758, § 1/HB 79. became effective July 1, 2018. 


OPINIONS OF THE ATTORNEY GENERAL 
Fingerprinting required. — Offenses which fingerprinting is required. 2018 Op. 


arising from a violation of O.C.G.A. Att’y Gen. No. 18-3. 
§ 35-1-22(d)(1) appear to be offenses for 
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T.35, C.2 


Sec. 
35-2-1. 


35-2-2. 


35-2-3. 


35-2-4. 


35-2-5. 


35-2-6. 


35-2-7. 


35-2-8. 


35-2-9. 


35-2-10. 


35-2-11. 


35-2-12. 


35-2-13. 


CHAPTER 2 


DEPARTMENT OF PUBLIC SAFETY 


T.35, C.2 


DEPARTMENT OF PUBLIC SAFETY 


Article 1 


General Provisions 


Creation of Board of Public 
Safety; composition; appoint- 
ment and terms of office of 
members. 

Creation of Department of 
Public Safety. 

Commissioner of public safe- 
ty—Creation; appointment and 
removal; powers and duties; 
rules and regulations. 
Commissioner of public safety 
— Membership in Uniform Di- 
vision; reversion to original 
rank upon removal without 
prejudice from office. 
Commissioner of public safety 
— Rank in Uniform Division; 
chief officer. 

Employment of temporary ex- 
pert assistance. 

Deputy commissioner of public 
safety — Appointment; term of 
office; rank; membership in 
Uniform Division; duties; oath. 
Comptroller — Appointment; 
membership in Uniform Divi- 
sion prohibited; bond. 
Payment of medical and other 
similar expenses of members of 
Georgia State Patrol injured in 
line of duty; procedure. 
Awards to employees for out- 
standing service, heroism, or 
other exemplary acts; maxi- 
mum amount of award; prom- 
ulgation of rules and regula- 
tions for granting awards. 
Commissioner authorized to 
provide and equip lecturers for 
lectures and demonstrations in 
public schools. 

Contribution to political cam- 
paigns by employees of depart- 
ment. 

Headquarters for commis- 
sioner and deputy commis- 
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35-2-14. 


35-2-15. 


35-2-30. 
35-2-31. 
35-2-32. 


35-2-33. 


35-2-34. 


35-2-35. 


35-2-36. 


sioner of public safety and divi- 
sions. 

“Peace officer” defined; enforce- 
ment of immigration and cus- 
tom laws. 

Off-duty use of motor vehicles 
and other equipment by cer- 
tain law enforcement officers; 
conditions for use; rules and 
regulations. 


Article 2 
Georgia State Patrol 


Creation and designation. 
Composition. 

Jurisdiction; primary duty; pa- 
trolling of safety rest areas and 
welcome centers. 

Additional duties. 
Composition of headquarters 
staff. 

Performance of clerical duties 
by headquarters staff; transfer 
of members of headquarters 
staff by commissioner. 
Composition of battalion; rank 
of battalion personnel; employ- 
ment of recruits or cadets by 
commissioner; promulgation of 
rules and regulations as to en- 
listment and training of re- 
cruits or cadets. 


35-2-36.1. Auxiliary Service of the Uni- 


35-2-37. 


35-2-38. 


35-2-39. 


35-2-40. 


form Division; appointment of 
members; salary; authority 
and powers; equipment; eligi- 
bility. 

Employment of communica- 
tions officers to support battal- 
ion generally. 

Division of state into districts 
or divisions by commissioner. 
Provision of barracks and 
quarters for officers and troop- 
ers of Uniform Division. 
Purchase, lease, or construc- 
tion of barracks and equipment 
for districts or divisions; accep- 
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Sec. 


35-2-41. 


35-2-41.1. 


35-2-42. 


35-2-43. 


35-2-44, 


35-2-45. 
35-2-46. 


35-2-47. 
35-2-48. 


35-2-49. 


35-2-49.1. 


tance of property, equipment, 
or services. 

Municipality and county pur- 
chase or conveyance of prop- 
erty for use as division or dis- 
trict headquarters; effect if 
property has reversionary 
clause; approval of contracts. 
Donation or conveyance of 
property, equipment, or ser- 
vices to the department; proce- 
dure. 

Compensation of members of 
Uniform Division, communica- 
tions officers, recruits, and ca- 
dets; subsistence and per diem 
allowances; receipt of badge 
and duty weapon upon retire- 
ment; incentive pay. 
Eligibility for appointment to 
or enlistment in Uniform Divi- 
sion; appointment or reap- 
pointment of discharged mem- 
bers of National Guard, armed 
forces of the United States, and 
law enforcement agencies [Re- 
pealed]. 

Enlistment, examination, pre- 
liminary training, subsequent 
instruction, and rules and reg- 
ulations for discipline and con- 
duct of recruits and troopers of 
Uniform Division. 

Promotions of personnel in 
Uniform Division. 

Dismissal of officers, troopers, 
and communications officers. 
Suspension pending dismissal. 
State Patrol Disciplinary 
Board; composition; appoint- 
ment and terms of members; 
conduct of hearings by board; 
recommendation to commis- 
sioner; finality of commission- 
er’s decision [Repealed]. 
Provision of uniforms and 
equipment to sworn members 
of the Department of Public 
Safety and radio operators; re- 
tention of weapons and badges 
upon retirement. 

Retention of badge and weapon 
by disabled law enforcement 
officer. 
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Sec. 


35-2-50. 


35-2-51. 


35-2-52. 


35-2-53. 


35-2-54. 


35-2-55. 


35-2-56. 


35-2-57. 


35-2-58. 


T.35, C.2 


Purchasing of uniforms, sup- 
plies, and equipment. 
Storeroom for excess clothing, 
equipment, and other articles; 
disposition of old and worn 
equipment. 

Clothing allowance for mem- 
bers of Uniform Division 
assigned permanently to per- 
sonal security or special duty 
assignments. 

Members of Uniform Division 
to receive no costs or emolu- 
ments; exception for rewards; 
payment and distribution of 
fines and costs. 

Purchase of group insurance. 
Compensatory time off for 
members of Uniform Division 
working on state holiday. 

Use of motor vehicles or other 
equipment by members of Uni- 
form Division [Repealed]. 

Use of retired unmarked pur- 
suit cars for training. 
Approval by board to sell or 
trade surplus motor vehicles 
towards purchase of new motor 
vehicles. 


Article 3 


Security Guard Division 


35-2-70. 
35-2-71. 


35-2-72. 


35-2-73. 


35-2-74. 


35-2-75. 


Establishment. 

Powers and duties of security 
guards. 

Compensation, uniforms, and 
equipment of security guards. 
Security guards for protection 
of Governor, Lieutenant Gover- 
nor, Speaker of the House, and 
their families and executive de- 
partment; transportation of 
family members at state ex- 
pense. 

Governor to prescribe coverage 
by State Personnel Board. 
Adoption of rules, regulations, 
and orders by board. 


Article 4 


Department of Public Safety 


35-2-80. 


Nomenclature 


Short title. 


T.35, C.2 


Sec. 

35-2-81. Definitions. 

35-2-82. Permission required for use of 
department nomenclature. 

35-2-83. Permission required for use of 
department symbols. 

35-2-84. Procedure for seeking permis- 
sion to use department nomen- 
clature or symbols. 

35-2-85. Injunctions against violations. 

35-2-86. Civil penalties. 

35-2-87. Damage suits against viola- 
tors. 

35-2-88. Criminal penalties. 

Article 5 


Motor Carrier Compliance Division 


35-2-100. Creation; members designated 
as law enforcement officers. 


35-2-101. Jurisdiction; duties and pow- 
ers; use of dogs to detect con- 
trolled substances. 

35-2-102. Weight inspector positions; 


training; powers and responsi- 
bilities; limits on responsibili- 
ties. 


Article 6 
Capitol Police Division 


35-2-120. Definitions. 


Cross references. — Powers and du- 
ties of the Department of Driver Services 
with regard to drivers’ licenses, T. 40, C. 5. 
Juvenile traffic offenses, Uniform Rules 
for the Juvenile Court of Georgia, Rule 13. 


DEPARTMENT OF PUBLIC SAFETY 


35-2-1 


Sec. 
35-2-121. Establishment of Capitol Po- 
lice Division; staffing. 
Jurisdiction; duties; power. 
Use of vehicles by off-duty law 
enforcement officer [Repealed]. 
Reimbursement to the depart- 
ment for costs. 


Article 7 
State Aviation Operations 


35-2-122. 
35-2-123. 


35-2-124. 


35-2-140. Transfer of certain personnel, 
aircraft, and other assets from 
the Georgia Aviation Authority 
to the Department of Public 


Safety. 
Article 8 
Office of Public Safety Officer 
Support 
35-2-160. Definitions. 
35-2-161. Office of Public Safety Officer 


Support established. 

Support coordinator. 

Peer counseling and critical in- 
cident support services; certifi- 
cation; employment of neces- 
sary staff. 

Provision and designation of 
office space, personnel, sup- 
plies, and materials; policies 
and procedures. 


35-2-162. 
35-2-163. 


35-2-164. 


Administrative rules and regula- 
tions. — Rules of general applicability, 
Official Compilation of the Rules and Reg- 
ulations of the State of Georgia, Depart- 
ment of Public Safety, Chapter 570. 


ARTICLE 1 
GENERAL PROVISIONS 


35-2-1. Creation of Board of Public Safety; composition; ap- 
pointment and terms of office of members. 


(a) There is created a Board of Public Safety which shall establish 
the general policy to be followed by the Department of Public Safety. 


(b) The board shall consist of 16 members: 


(1) The following four members serve as follows: 
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(A) The Governor, ex officio, who shall be chairperson of the 
board; 


(B) An appointee of the Governor who shall not be the Attorney 
General; 


(C) The official in charge of the Department of Corrections, ex 
officio; and 


(D) The commissioner of community supervision, ex officio. 
(2) Five members shall be selected as follows: 


(A) Arepresentative appointed by the Governor by and with the 
advice and consent of the Senate from the membership of the 
Georgia Sheriffs Association; the first representative shall serve an 
initial term ending on January 20, 1975, each subsequent term 
being three years; 


(B) Arepresentative appointed by the Governor by and with the 
advice and consent of the Senate from the membership of the 
Georgia Association of Chiefs of Police; the first representative 
shall serve an initial term ending on January 20, 1974, each 
subsequent term being three years; 


(C) Arepresentative appointed by the Governor by and with the 
advice and consent of the Senate from the membership of the 
District Attorneys Association of Georgia; the first representative 
shall serve an initial term ending on January 20, 1973, each 
subsequent term being three years; 


(D) Arepresentative appointed by the Governor by and with the 
advice and consent of the Senate from the membership of the 
Georgia State Firemen’s Association; the first representative shall 
serve an initial term ending on January 20, 1984, each subsequent 
term being for three years; and 


(E) A representative appointed by the Governor by and with the 
advice and consent of the Senate from the membership of the 
Georgia Association of Fire Chiefs; the first representative shall 
serve an initial term beginning on January 21, 2011, each term 
being for three years. 


(3) Four members shall be selected as follows: 


(A) Two members appointed by the Governor. The first appoin- 
tees shall serve an initial term ending on January 20, 2002. Each 
subsequent term shall be for three years; 


(B) One member appointed by the Lieutenant Governor. The 
first appointee shall serve an initial term ending on January 20, 
2002. Each subsequent term shall be for three years; and 
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35-2-2 


(C) One member appointed by the Speaker of the House of 
Representatives. The first appointee shall serve an initial term 
ending on January 20, 2002. Each subsequent term shall be for 


three years. 


(4) By majority vote the board shall appoint three members from 
the state at large; no person so appointed shall be an officer or 
employee of any state or local governmental entity at the time of his 
or her appointment to or during his or her membership on the board. 
All terms of the three at-large members shall be four years. Any 
vacancy in the at-large membership shall be filled by the board for 


the unexpired term. 


(c) Appointments made pursuant to paragraph (2) of subsection (b) of 
this Code section at times when the Senate is not in session shall be 


effective ad interim. 


History. — Ga. L. 1972, p. 1015, §§ 18, 
1609; Ga. L. 1981, p. 814, § 1; Ga. L. 1985, 
p. 283, § 1; Ga. L. 1988, p. 426, § 1; Ga. L. 
1999, p. 1211, § 1; Ga. L. 2009, p. 831, 
§ 1/HB 607; Ga. L. 2012, p. 775, § 35/HB 
942; Ga. L. 2018, p. 334, § 1/HB 856. 

The 2018 amendment, effective July 
1, 2018, substituted “16” for “15” in sub- 
section (b); substituted “four” for “three” in 
paragraph (b)(1); deleted “and” at the end 
of subparagraph (b)(1)(B); substituted “; 


and” for a period at the end of subpara- 
graph (b)(1)(C); and added subparagraph 
(b)(1)(D). 

Cross references. — Powers and du- 
ties of board with regard to Georgia Fire 
Academy, T. 25, C. 7. 

Editor’s notes. — Ga. L. 2009, p. 831, 
§ 2/HB 607, not codified by the General 
Assembly, provides that the amendment 
to this Code section shall apply to appoint- 
ments made on or after January 20, 2011. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- 
istrative Law, §§ 20, 31, 32. 63C Am. Jur. 
2d, Public Officers and Employees, §§ 87, 
90, 91. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, § 46 et seq. 73 C.J.S., Public 
Administrative Law and Procedure, §$ 17 
et seq., 73. 


35-2-2. Creation of Department of Public Safety. 


There is created a Department of Public Safety. 


History. — Ga. L. 1937, p. 322, art. 1, 
§ 1; Ga. L. 1972, p. 1015, § 1601. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- 
istrative Law, § 20. 
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C.J.S. — 73 C.J.S., Public Administra- 


tive Law and Procedure, §§ 17 et seq., 73. 
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35-2-3. Commissioner of public safety—Creation; appointment 
and removal; powers and duties; rules and regulations. 


(a) There is created the position of commissioner of public safety. The 
commissioner shall be the chief administrative officer and shall be both 
appointed and removed by the board with the approval of the Governor. 
Except as otherwise provided by law and subject to the general policy 
established by the board, the commissioner shall supervise, direct, 
account for, organize, plan, administer, and execute the functions 
vested in the department by law. 


(b) The commissioner shall be authorized to promulgate rules and 
regulations as necessary to carry out his or her official duties. 


History. — Ga. L. 1972, p. 1015, 
§ 1602; Ga. L. 1996, p. 271, § 1. 


JUDICIAL DECISIONS 


Commissioner of public safety is a Cited in Williams v. State, 138 Ga. App. 
public officer. Blackmon v. State, 153 662, 226 S.E.2d 816 (1976). 
Ga. App. 359, 265 S.E.2d 320 (1980). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 73 C.J.S., Public Administra- 
istrative Law, §§ 31, 32. tive Law and Procedure, § 17 et seq. 


35-2-4. Commissioner of public safety — Membership in Uni- 
form Division; reversion to original rank upon removal 
without prejudice from office. 


The commissioner may be a member of the Uniform Division of the 
department and upon removal from such office without prejudice he 
shall revert to his original rank in the Uniform Division which he held 
when he was appointed to office. 


History. — Ga. L. 1949, p. 70, § 1. 


35-2-5. Commissioner of public safety — Rank in Uniform Divi- 
sion; chief officer. 


As prescribed by the board, the commissioner may rank as senior 
colonel in the Uniform Division and may be the chief officer thereof or 
the board may appoint a colonel in the Uniform Division as the chief 
officer thereof. 


28 


35-2-5 DEPARTMENT OF PUBLIC SAFETY 35-2-7 


History. — Ga. L. 1937, p. 322, art. 1, amended this Code section became effec- 
§ 4; Ga. L. 1949, p. 70, § 2; Ga. L. 2000, p. tive April 28, 2000, for purposes of autho- 
951, § 12-3. rization for appointments as provided in 
Editor’s notes. — Ga. L. 2000, p. 951, this Code section as amended by § 12-3 of 
§ 18-1, not codified by the General Assem- the 2000 Act. 
bly, provides that the 2000 Act which 


35-2-6. Employment of temporary expert assistance. 


In perfecting the organization of the department or any division 
thereof, the commissioner shall be authorized with approval of the 
board to employ and provide compensation for such expert temporary 
assistance as may be necessary. 


History. — Ga. L. 1937, p. 322, art. 2, 
8. 


35-2-7. Deputy commissioner of public safety — Appointment; 
term of office; rank; membership in Uniform Division; 
duties; oath. 


(a) The commissioner is vested with authority to appoint a deputy 
commissioner of public safety, who shall have the rank of lieutenant 
colonel in the Uniform Division of the department. 


(b) The deputy commissioner may be a member of the Uniform 
Division of the department and upon removal from office without 
prejudice he shall revert to the original rank in the Uniform Division 
which he held when he was appointed to office. 


(c) His appointment shall be subject to confirmation by the board. 


(d) The deputy commissioner shall perform such duties as he may be 
charged with by the commissioner, and in case of a vacancy shall act as 
commissioner until an appointment is made to fill the vacancy. 


(e) The deputy commissioner shall take the same oath as that 
required of the commissioner, which oath shall be administered by the 
commissioner. 


History. — Ga. L. 1937, p. 332, art. 1, 1967, p. 98, § 2; Ga. L. 1969, p. 145, § 1; 
§ 5; Ga. L. 1948, p. 196, § 3; Ga. L. 1949, Ga. L. 1972, p. 409, § 1; Ga. L. 1989, p. 
p. 70, § 3; Ga. L. 1958, p. 296,§ 2; Ga. L. 1285, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Deputy commissioner entitled to tled to the same longevity increases as are 
same longevity increases as battalion members of the battalion. 1967 Op. Att’y 
members. — Deputy director (now dep- Gen. No. 67-134. 
uty commissioner) of public safety is enti- 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 67 C.J.S., Officers and Public 
istrative Law, §§ 31, 32. 63C Am. Jur. 2d, Employees, §§ 21 et seq., 136 et seq. 73 
Public Officers and Employees, §§ 1 et C.J.S., Public Administrative Law and 
seq., 48 et seq., 70, 88, 105 et seq. Procedure, §§ 17 et seq., 73. 


35-2-8. Comptroller — Appointment; membership in Uniform 
Division prohibited; bond. 


The commissioner shall appoint a comptroller to ensure the proper 
receipt, accounting, and disbursement of funds of the department. The 
comptroller shall not be a member of the Uniform Division of the 
department. The comptroller shall give a good and sufficient surety 
bond in the amount of $100,000.00, payable to the Governor and his 
successors in office and to be approved by the commissioner, conditioned 
for the faithful discharge of his duties and the faithful accounting of all 
funds received by him. 


History. — Ga. L. 1977, p. 228, § 2. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 67 C.J.S., Officers and Public 
istrative Law, §§ 31, 32. 63C Am. Jur. 2d, Employees, §§ 323 et seq., 334 et seq. 73 
Public Officers and Employees, §§ 48 et C.J.S., Public Administrative Law and 
seq., 70 et seq., 227 et seq., 237, 247, 248, Procedure, §§ 17 et seq., 73. 

250. 70 Am. Jur. 2d, Sheriffs, Police and 
Constables, §§ 7 et seq., 41, 42, 45. 


35-2-9. Payment of medical and other similar expenses of mem- 
bers of Georgia State Patrol injured in line of duty; 
procedure. 


The department is authorized to pay all medical, surgical, hospital, 
nursing, and other similar expenses incurred by any member of the 
Georgia State Patrol as a result of injuries received in the line of duty. 
The department is authorized to make such payments in addition to 
any award made by the State Board of Workers’ Compensation based on 
such injuries. Such payments shall only be made upon proper presen- 
tation of bills to the comptroller of the department. The comptroller and 
the injured party shall together ascertain the correctness of all bills 
presented. No payments shall be made without the approval of the 
commissioner. 


History. — Ga. L. 1953, Nov.-Dec. pensation generally, T. 34, C. 9. State 
Sess., p. 392, § 1. employees’ health insurance, § 45-18-1 et 
Cross references. — Workers’ com- seq. 
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35-2-11 


OPINIONS OF THE ATTORNEY GENERAL 


Department’s authorized payments 
in addition to workers’ compensation 
award. — Department is authorized to 
pay all medical, surgical, hospital, nurs- 
ing, and other similar expenses incurred 
by any member of the Georgia State Pa- 
trol as a result of injury received in the 
line of duty; such payments may be made 
in addition to any award made by the 
Board of Workers’ Compensation based on 
the injury. 1974 Op. Att’y Gen. No. 74-82. 

Payment allowed even if no work- 
ers’ compensation award made. — De- 
partment is authorized to pay all hospital 
and surgical bills of the members of the 
state patrol under certain conditions, even 
if no award has been made by workers’ 
compensation. 1960-61 Op. Att’y Gen. p. 
423. 

Department may pay expenses re- 


sulting from original injury, but not 
improper treatment. — Department 
may properly pay additional medical ex- 
penses incurred by a member of the Geor- 
gia State Patrol provided that the depart- 
ment is satisfied from evidence before it, 
or to be required by it, that the expenses 
are a result of the original injuries and not 
as a result of improper treatment of the 
injuries, or other events that transpired 
subsequent thereto. 1957 Op. Att’y Gen. p. 
218. 

Upon payment, department be- 
comes subrogated to employee’s 
rights. — Department has authority to 
pay medical expenses incurred by employ- 
ees when engaged in the line of duty and, 
upon payment, the department becomes 
subrogated to the rights of the employee. 
1960-61 Op. Atty Gen. p. 425. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 279. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, § 386 et seq. 


35-2-10. Awards to employees for outstanding service, heroism, 
or other exemplary acts; maximum amount of award; 
promulgation of rules and regulations for granting 


awards. 


(a) The department shall have the authority to make awards to 
employees of the department on behalf of the department or the state in 
recognition of outstanding service, heroism, or other exemplary acts 
arising out of the performance of their duties. All expenditures incurred 
in making such awards shall be defrayed from the department’s regular 
operating budget and shall not exceed $100.00 per award. 


(b) The board shall promulgate rules and regulations in connection 
with the granting of the awards provided for in this Code section. 


History. — Ga. L. 1977, p. 246, §§ 1, 2. 


35-2-11. Commissioner authorized to provide and equip lectur- 
ers for lectures and demonstrations in public schools. 


The commissioner is authorized to furnish one or more lecturers to 
conduct lectures and demonstrations relating to public safety in the 
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public schools in cooperation with school authorities. The commissioner 
may furnish such lecturers with appropriate literature and equipment. 


History. — Ga. L. 1937, p. 322, art. 3, 
§ 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public 
Officers and Employees, §§ 227, 237. Employees, §§ 323, 324, 334 et seq. 


35-2-12. Contribution to political campaigns by employees of 
department. 


No person in the employ of the department shall, either directly or 
indirectly, contribute any money or any other thing of value to any 
person, organization, or committee for political campaign or election in 
county or state primaries or general elections. 


History. — Ga. L. 1949, p. 70,§ 4; Ga. § 1; Ga. L. 1958, p. 296, § 3; Ga. L. 1994, 
L. 1956, p. 573, § 1; Ga. L. 1957, p. 103, p. 1921, § 1. 


JUDICIAL DECISIONS 


All “peace officers” are not bound by Fulton County, 644 F. Supp. 682 (N.D. Ga. 
the prohibitions placed on employees of 1986). 
the Department of Public Safety. Segars v. 


OPINIONS OF THE ATTORNEY GENERAL 


Constitutionality. — O.C.G.A. ment of Public Safety. 2000 Op. Atty Gen. 
§ 35-2-12 may constitutionally be en- No. 2000-7. 
forced against employees of the Depart- 


35-2-13. Headquarters for commissioner and deputy commis- 
sioner of public safety and divisions. 


The department is authorized to provide comfortable and accessible 
headquarters for the commissioner and deputy commissioner of public 
safety and for the various divisions thereof. The department is autho- 
rized and empowered to provide such quarters and offices by purchase, 
lease, or construction, any contract made or title acquired to be made in 
the name of and on behalf of the State of Georgia. 


History. — Ga. L. 1937, p. 322, § 10. 
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35-2-14. “Peace officer” defined; enforcement of immigration 


and custom laws. 


(a) As used in this Code section, the term “peace officer” means peace 
officer as defined in subparagraph (A) of paragraph (8) of Code Section 
35-8-2, as amended. 


(b) The commissioner is authorized and directed to negotiate the 
terms of a memorandum of understanding between the State of Georgia 
and the United States Department of Justice or Department of Home- 
land Security concerning the enforcement of federal immigration and 
customs laws, detention and removals, and investigations in the State 
of Georgia. 


(c) The memorandum of understanding negotiated pursuant to sub- 
section (b) of this Code section shall be signed on behalf of the state by 
the commissioner and the Governor or as otherwise required by the 
appropriate federal agency. 


(d) The commissioner shall annually designate no fewer than ten 
peace officers to apply to be trained pursuant to the memorandum of 
understanding provided for in subsections (b) and (c) of this Code 
section. Such training shall be funded pursuant to any federal Home- 
land Security Appropriation Act or any subsequent source of federal 
funding. The provisions of this subsection shall become effective upon 
such funding. 


(e) A peace officer certified as trained in accordance with the mem- 
orandum of understanding as provided in this Code section is autho- 
rized to enforce federal immigration and customs laws while perform- 


ing within the scope of his or her authorized duties. 


History. — Code 1981, § 35-2-14, en- 
acted by Ga. L. 2006, p. 105, § 4/SB 529; 
Ga. L. 2011, p. 794, § 10/HB 87. 


Cross references. — Registration of 
Immigration Assistance Act, § 43-20A-1 et 
seq. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2006, “customs” 
was substituted for “custom” near the end 
of subsection (b). 

Editor’s notes. — Ga. L. 2006, p. 105, 
§ 1/SB 529, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Georgia 
Security and Immigration Compliance 
Act.’ All requirements of this Act concern- 
ing immigration or the classification of 
immigration status shall be construed in 
conformity with federal immigration law.” 

The provisions of subsection (d) of this 


Code section become effective upon fund- 
ing provided pursuant to the federal 
Homeland Security Appropriation Act of 
2006, Public Law 109-90, or any subse- 
quent source of federal funding. Federal 
funds were appropriated in 2008. 

Ga. L. 2011, p. 794, § 1/HB 87, not 
codified by the General Assembly, pro- 
vides that: “This Act shall be known and 
may be cited as the ‘Illegal Immigration 
Reform and Enforcement Act of 2011.’” 

Ga. L. 2011, p. 794, § 21/HB 87, not 
codified by the General Assembly, pro- 
vides for severability, and provides, in 
part, that: “(b) The terms of this Act re- 
garding immigration shall be construed to 
have the meanings consistent with such 
terms under federal immigration law. 

“(c) The provisions of this Act shall be 
implemented in a manner consistent with 
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federal laws governing immigration and 
civil rights.” 

Ga. L. 2011, p. 794, § 22/HB 87, not 
codified by the General Assembly, pro- 
vides, in part, that the amendment of this 
Code section shall apply to offenses and 
violations occurring on or after July 1, 
2011. 

Law reviews. — For article on 2006 
enactment of this Code section, see 23 Ga. 
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35-2-15 


Georgia Security and Immigration Com- 
pliance Act: Comprehensive Immigration 
Reform in Georgia — ‘Think Globally ... 
Act Locally’,” see 13 Ga. St. B. J. 14 (2007). 
For article on the 2011 amendment of this 
Code section, see 28 Ga. St. U. L. Rev. 35 
(2011). For article, “State Government: 
Illegal Immigration Reform and Enforce- 
ment Act of 2011,” see 28 Ga. St. U. L. Rev. 
51 (2011). 


St. U.L. Rev. 247 (2006). For article, “The 


35-2-15. Off-duty use of motor vehicles and other equipment by 
certain law enforcement officers; conditions for use; 
rules and regulations. 


(a)(1) Certified law enforcement officers employed by the department 
may use a department motor vehicle while working an off-duty job if 
such job requires vested police powers as a condition of employment, 
has been approved by the commissioner, and has been determined by 
the commissioner to be in furtherance of the department’s mission 
and service to the state. Department motor vehicles used for off-duty 
employment shall not be used at any political function. 


(2) Except as otherwise provided for in this subsection, depart- 
ment motor vehicles shall be used only in the discharge of official 
duties. 


(3) Any other equipment shall be used only with the express 
written approval of the commissioner. The commissioner shall adopt 
rules and regulations governing the use of equipment subject to 
approval of the Board of Public Safety. 


(b) The commissioner, in his or her sole discretion, in granting 
approval for such off-duty job in which a department motor vehicle is 
used, prior to the use of such vehicle, shall determine whether the 
off-duty employer provided for in subsection (a) of this Code section 
shall reimburse the department for use of the vehicle. When reimburse- 
ment is required, such off-duty employer shall enter into a written 
agreement with the department to pay an amount determined by the 
commissioner to be sufficient to reimburse the department for the use 
of the vehicle and to pay the off-duty employee sufficient compensation. 
Pursuant to such agreement, the department shall pay the employee of 
the department the compensation earned on off-duty employment 
whenever such employee performs such service in a department motor 
vehicle; provided, however, that such compensation shall not be char- 
acterized as direct employment compensation but shall be paid as 
services under contract. 


(c) Employees of the department operating a department motor 
vehicle pursuant to this Code section shall be deemed to be acting 
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within the scope of their official duties and employment within the 
meaning of Code Section 50-21-20, et seq., and the commissioner of 
administrative services shall provide liability coverage for claims 
arising out of such use. The commissioner shall adopt rules and 


regulations governing the use of equipment subject to approval of the 


Board of Public Safety. 


History. — Code 1981, § 35-2-15, en- 
acted by Ga. L. 2016, p. 385, § 3/HB 806; 
Ga. L. 2017, p. 774, § 35/HB 323. 

The 2017 amendment, effective May 
9, 2017, part of an Act to revise, modern- 
ize, and correct the Code, substituted “in 
the discharge” for “in discharge” in para- 
graph (a)(2); and substituted “a depart- 


ment” for “a departmental” in the first 
sentence of subsection (b). 

Administrative rules and regula- 
tions. — Off-duty police employment, Of- 
ficial Compilation of the Rules and Regu- 
lations of the State of Georgia, 
Department of Public Safety, Chapter 
570-9. 


ARTICLE 2 
GEORGIA STATE PATROL 


35-2-30. Creation and designation. 


There is created and established a division of the Department of 
Public Safety to be known as the Uniform Division, the members of 
which shall be known and designated as the “Georgia State Patrol.” 


History. — Ga. L. 1937, p. 322, art. 2, 
1. 


JUDICIAL DECISIONS 


Cited in Perry v. State, 118 Ga. App. 22, 
162 S.E.2d 466 (1968). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- 
istrative Law, § 20. 


35-2-31. Composition. 


C.J.S. — 73 C.J.S., Public Administra- 


tive Law and Procedure, § 17 et seq. 


The Uniform Division of the Department of Public Safety shall 


consist of: 


(1) The officers, noncommissioned officers, and troopers of the 


headquarters staff; 


(2) The officers, noncommissioned officers, and troopers of one 


battalion. 
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History. — Ga. L. 1937, p. 322, art. 2, 1956, p. 573, § 1; Ga. L. 1957, p. 103, § 1; 
§ 2; Ga. L. 1949, p. 70, § 4;Ga.L.1952,p. Ga. L. 1958, p. 296, §§ 3, 4; Ga. L. 1960, p. 
129, § 1; Ga. L. 1955, p. 298, § 1; Ga. L. 182, § 1; Ga. L. 1975, p. 1115, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Deputy commissioner entitled to tled to the same longevity increases as are 
same longevity increases as battalion members of the battalion. 1967 Op. Att’y 
members. — Deputy director (now dep- Gen. No. 67-134. 
uty commissioner) of public safety is enti- 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 73 C.J.S., Public Administra- 
istrative Law, §§ 31, 32. tive Law and Procedure, § 17 et seq. 


35-2-32. Jurisdiction; primary duty; patrolling of safety rest 
areas and welcome centers. 


(a) The Uniform Division of the department shall have jurisdiction 
throughout this state with such duties and powers as are prescribed by 
law. 


(b) It shall be the primary duty of the Uniform Division to patrol the 
public roads and highways of this state, including interstate and state 
maintained highways, and to safeguard the lives and property of the 
public; and such duty shall also include accident investigation and 
traffic enforcement. The Uniform Division shall prevent, detect, and 
investigate violations of the criminal laws of this state, any other state, 
or the United States which are committed upon these public roads and 
highways or upon property appertaining thereto and shall apprehend 
and arrest those persons who violate such criminal laws. 


(c) Without limiting the generality of any other provisions of this 
article, it is specifically provided that the Uniform Division shall have 
jurisdiction to patrol safety rest areas and welcome centers located on 
or adjacent to the state highway system for the purposes of: (1) 
enforcing the laws of this state relating to the use, ownership, control, 
licensing, and registration of motor vehicles; (2) enforcing the criminal 
laws of this state; and (3) enforcing the laws of this state and the 
regulations of the Department of Transportation with respect to the use 
of such safety rest areas and welcome centers. The limitations of 
paragraph (5) of subsection (a) of Code Section 35-2-33 shall not apply 
with respect to enforcement in safety rest areas and welcome centers. 


History. — Ga. L. 1937, p. 322, art. 2, Cross references. — Powers and du- 
§ 14; Ga. L. 1950, p. 77, § 1; Ga. L. 1970, ties of Uniform Division upon and within 
p. 577, § 1; Ga. L. 1981, p. 1450, § 1; Ga. the limits of Jekyll Island, § 12-3-236.1. 
L. 1990, p. 1329, § 1. 
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JUDICIAL DECISIONS 


Error for court not to instruct jury 
on “good faith” defense in false im- 
prisonment trial. — Since, during the 
trial of a state patrolman for false impris- 
onment, it appeared from the evidence 
that the patrolman’s sole defense was that 
the patrolman made the arrest for drunk- 
enness upon the public highway without a 
warrant because the patrolman, in good 
faith, had probable cause to believe that 


the offense was being committed in the 
patrolman’s presence, a failure to instruct 
the jury on a good faith defense was an 
error, requiring the grant of a new trial. 
Henderson v. State, 95 Ga. App. 830, 99 
S.E.2d 270 (1957). 

Cited in Strong v. State, 246 Ga. 612, 
272 S.E.2d 281 (1980); Allison v. State, 
188 Ga. App. 460, 373 S.E.2d 273 (1988). 


OPINIONS OF THE ATTORNEY GENERAL 


Parameters of statutory authority. 
— When the function to be performed 
involves something other than the en- 
forcement of traffic and motor vehicle 
laws, the enforcement of criminal laws on 
state property, or apprehending fugitives, 
some further requirement is necessary to 
authorize the activity; that further re- 
quirement may be either the Governor’s 
direction to suppress riots or labor strikes 
or assist in a criminal case investigation, a 
local law enforcement request for assis- 
tance in a criminal matter, or the failure 
to prevent or detect a criminal act because 
of the unavailability of a local law enforce- 
ment officer at the time. 1987 Op. Att’y 
Gen. No. 87-14. 

Authority within local jurisdic- 
tions. — Local law enforcement agency 
may not prevent the state patrol from 
investigating accidents on public roads 
and highways within the jurisdiction of 
the local agency. 1997 Op. Att’y Gen. No. 
97-4. 

State Patrol cannot enforce traffic 
laws in Fort Benning Reservation. — 
Provisions of O.C.G.A. §§ 35-2-32 and 
35-2-33 do not give the Georgia State 
Patrol authority to enforce traffic laws on 
that portion of U.S. 27 and U.S. 280 run- 
ning through Fort Benning Reservation. 
1981 Op. Atty Gen. No. 81-83. 

Traffic control at sporting events. — 
To safeguard the lives and property of the 
public, the Uniform Division is authorized 
to provide traffic enforcement and control 
on public roads and highways affected by 
large crowds at sporting events such as 
football games at state universities. 1987 
Op. Att’y Gen. No. 87-14. 


Providing security at sporting 
events. — If none of the triggering mech- 
anisms for invoking the Uniform Divi- 
sion’s authority is present, the Uniform 
Division is without authority to provide 
security for coaches and players or crowd 
control at professional, college, and high 
school sporting events in Georgia. 1987 
Op. Att’y Gen. No. 87-14 (rendered prior to 
the 1988 amendment to O.C.G.A. 
§ 35-2-33). 

If a coach or anyone else is attacked in 
the presence of a trooper and there is no 
local law enforcement officer immediately 
available to respond, the trooper is a 
sworn officer and has a duty, recognized by 
statute, to intervene to stop the criminal 
act and arrest the attacker; in so doing, 
the trooper is acting within the scope of 
employment, and, under the terms of the 
present policy, is entitled to insurance 
coverage. However, there is no authority 
for the Uniform Division to provide pri- 
vate security, within or without the 
boundaries of Georgia. 1987 Op. Att’y 
Gen. No. 87-14. 

Authority to control, manage, and 
close public highways is vested in the 
Department of Transportation, not the 
Department of Public Safety. 1973 Op. 
Atty Gen. No. 73-184. 

Advertising campaign designed to 
promote safe and sane driving within 
section’s purview. — This section 
clearly makes it the duty of the state 
patrol to endeavor to prevent criminal 
offenses from being committed on the 
highways, and, in addition, to safeguard 
the lives and property of the public; an 
advertising campaign designed to pro- 
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mote safe and sane driving would come 
within the purview of this section. 
1945-47 Op. Att’y Gen. p. 601. 

It is the duty and responsibility of 
the state patrol to enforce safety in- 
spection laws in regard to dealers of 
used motor vehicles. 1967 Op. Att’y Gen. 
No. 67-204. 

Authority of trooper in another 
state. — Member of the Uniform Division 
on official department business in another 
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state has such law enforcement authority 
while there as the law of that state may 
confer upon the member. 1987 Op. Att’y 
Gen. No. 87-14. 

County sheriff not required to in- 
vestigate accident on private prop- 
erty. — There is no specific statutory 
mandate which would require a county 
sheriff to investigate an accident occur- 
ring on private property. 1968 Op. Att’y 
Gen. No. 68-206. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- 
istrative Law, § 45 et seq. 


35-2-33. Additional duties. 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 79 et seq. 


(a) It shall be the duty of the Uniform Division: 


(1) To enforce the laws of this state relating to the use, ownership, 
control, licensing, and registration of motor vehicles and Code Sec- 
tions 32-9-4 and 40-6-54, relating to designation of restricted travel 


lanes; 


(2) On property owned by this state or any agency thereof: 


(A) To enforce the criminal laws of this state; 


(B) To apprehend and arrest any person who violates the crim- 


inal laws of this state; and 


(C) To serve and execute warrants; 


(3) To apprehend and arrest any person who is a fugitive from 


justice; 


(4) To suppress riots, labor strikes, or picketing, as provided by 
law, at the direction of the Governor on request made by the chief of 
police of any municipality or the sheriff of any county; and 


(5)(A) To make initial inquiries into any situation which occurs off 
the public roads and highways and which occurs under circum- 
stances where it has reasonable grounds to believe a criminal law 
has been, is being, or is about to be violated. The Uniform Division 
shall further have the duty to make arrests in connection with such 


initial inquiries. 


(B) Any initial inquiry or arrest which is made pursuant to 
subparagraph (A) of this paragraph shall be initiated only if a local 
law enforcement officer is not readily available and the member of 
the Uniform Division reasonably believes that his failure to act 
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could result in the commission of a criminal act or the escape of a 
person who has committed a criminal act. In any action taken by 
the Uniform Division under subparagraph (A) of this paragraph, 
the Uniform Division shall relinquish jurisdiction to the local law 
enforcement agency as soon as possible under the circumstances. 


(b) The Uniform Division shall cooperate with all law enforcement 
agencies of this state or any municipality, county, or other political 
subdivision thereof in enforcing the laws of this state, any other state, 
or the United States relating to the operation of motor vehicles. The 
commissioner may, and in the case of a request by the Governor shall, 
authorize and direct the Uniform Division to cooperate with and render 
assistance to any law enforcement agency of this state or any munici- 
pality, county, or other political subdivision thereof in any criminal case, 
in the prevention or detection of violations of any law, or in the 
apprehension or arrest of persons who violate the criminal laws of this 
state, any other state, or the United States, upon a request by the 
governing authority or chief law enforcement officer of any municipal- 
ity, the sheriff of any county, a judge of the superior court of any county, 
or the Governor. 


(c) The commissioner may, and in the case of a request by the 
Governor shall, authorize and direct the Uniform Division to: 


(1) Provide security protection services, or transportation or escort 
services, or both to coaches, players, and referees and other officials 
in connection with collegiate athletic events involving an institution 
of the University System of Georgia which offers four-year postsec- 
ondary degrees when such security protection services, or transpor- 
tation or escort services, or both are necessary or appropriate to deter 
actual or potential threats to the safety of such individuals; 


(2) Provide services which are necessary or appropriate to promote 
the safety of the collegiate athletic teams of such institutions of the 
University System of Georgia which offer four-year postsecondary 
degrees or the general public or both or to facilitate travel by such 
collegiate athletic teams or the general public or both; 


(3) Allow personnel of the Uniform Division, while on duty and in 
uniform, to accompany collegiate athletic teams of such institutions 
of the University System of Georgia which offer four-year postsec- 
ondary degrees traveling to athletic events inside or outside the state 
and to make use of department vehicles for this purpose, provided 
that the department shall be reimbursed by such affected institution 
of the University System of Georgia for any expenses incurred by 
such personnel of the Uniform Division while carrying out such 
duties; and 
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(4) Allow personnel of the Uniform Division, while on duty and in 
uniform, to provide security at special events at any location, whether 
or not the event takes place on state property. 


(d) In no case where the Uniform Division is exercising any power or 
performing any duty authorized by this Code section shall it usurp any 
of the duties or authority of any sheriff of any county, any chief of police 
of any municipality, or any chief of police of any county police force. 


(e) The duties and powers of the Uniform Division, as provided for in 
this Code section, shall be in addition to any other duties or powers 


provided by law. 


History. — Ga. L. 1937, p. 322, art. 2, 
$$ 14, 15; Ga. L. 1950, p. 77, § 1; Ga. L. 
1956, p. 495, § 1; Ga. L. 1970, p. 577, § 1; 
Ga. L. 1974, p. 447, § 1; Ga. L. 1978, p. 
254, § 1; Ga. L. 1981, p. 1450, § 1; Ga. L. 
1988, p. 1982, § 1; Ga. L. 1989, p. 14, 
§ 35; Ga. L. 1996, p. 1507, § 1; Ga. L. 
2005, p. 334, § 13A-1/HB 501. 


Cross references. — Powers and du- 
ties of Uniform Division upon and within 
the limits of Jeckyll Island, § 12-3-236.1. 
Registration and licensing of motor vehi- 
cles generally, T. 40, C. 2. 


JUDICIAL DECISIONS 


Criminal investigative functions of 
pharmacy board transferred to de- 
partment. — Under the Executive Reor- 
ganization Act of 1972, the functions of 
the Georgia State Board of Pharmacy re- 
lating to alleged violations pertaining to 
drugs under former Code 1933, § 79A-208 
were transferred to the Department of 
Public Safety, and the criminal investiga- 
tive functions so transferred were as- 
signed to the Division of Investigation 
(now Georgia Bureau of Investigation). 
Smith v. State, 131 Ga. App. 722, 206 
S.E.2d 711 (1974). 

Executive order authorizing ar- 
rests effective beyond expiration of 
Governor’s term. — Executive order au- 
thorizing the Georgia Bureau of Investi- 
gation to make arrests, until rescinded or 
superseded, is effective beyond the expira- 
tion of the term of the Governor who 
issued the order. Baxter v. State, 134 Ga. 
App. 286, 214 S.E.2d 578, cert. denied, 
423 U.S. 895, 96 S. Ct. 194, 46 L. Ed. 2d 
127 (1975). 

Evidence of “good faith” arrest in 
false imprisonment action admissi- 
ble. — If, in a false imprisonment action, 
there is evidence from which the jury 
would be authorized to find that the de- 


fendant officer in good faith and with 
probable cause arrested the plaintiff for 
drunkenness, any facts, circumstances, or 
information on which the defendant offi- 
cer acted in making the arrest are admis- 
sible, not as proof of the facts, but as 
evidence that the defendant officer in 
making the arrest did so upon reasonable 
ground of suspicion. Henderson v. State, 
95 Ga. App. 830, 99 S.E.2d 270 (1957). 
Error not to instruct jury on de- 
fense of “good faith” arrest in false 
imprisonment action. — Since, during 
the trial of a state patrolman for false 
imprisonment, it appears from the evi- 
dence that the patrolman’s sole defense 
was that the patrolman made the arrest 
for drunkenness upon the public highway 
without a warrant because the patrolman 
in good faith had probable cause to believe 
that the offense was being committed in 
the patrolman’s presence, it is error, re- 
quiring the grant of a new trial, for the 
trial court to fail to instruct the jury on 
this defense. Henderson v. State, 95 Ga. 
App. 830, 99 S.E.2d 270 (1957). 
Roadblocks permitted. — O.C.G.A. 
§ 35-2-33(a)(1) permits the setting up of 
roadblocks by police officials for the pur- 
pose of checking the legality of licensing of 
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drivers and registration of vehicles. Davis 
v. State, 194 Ga. App. 482, 391 S.E.2d 124 
(1990). 
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Cited in Dodd v. State, 85 Ga. App. 589, 
69 S.E.2d 784 (1952); Strong v. State, 246 
Ga. 612, 272 S.E.2d 281 (1980). 


OPINIONS OF THE ATTORNEY GENERAL 


Parameters of statutory authority. 
— When the function to be performed 
involves something other than the en- 
forcement of traffic and motor vehicle 
laws, the enforcement of criminal laws on 
state property, or apprehending fugitives, 
some further requirement is necessary to 
authorize the activity; that further re- 
quirement may be either the Governor’s 
direction to suppress riots or labor strikes 
or assist in a criminal case investigation, a 
local law enforcement request for assis- 
tance in a criminal matter, or the failure 
to prevent or detect a criminal act because 
of the unavailability of a local law enforce- 
ment officer at the time. 1987 Op. Att’y 
Gen. No. 87-14. 

State Patrol cannot enforce traffic 
laws in Fort Benning Reservation. — 
Provisions of O.C.G.A. §§ 35-2-32 and 
35-2-33 do not give the Georgia State 
Patrol authority to enforce traffic laws on 
that portion of U.S. 27 and U.S. 280 run- 
ning through Fort Benning Reservation. 
1981 Op. Att’y Gen. No. 81-83. 

Traffic control at sporting events. — 
To safeguard the lives and property of the 
public, the Uniform Division is authorized 
to provide traffic enforcement and control 
on public roads and highways affected by 
large crowds at sporting events such as 
football games at state universities. 1987 
Op. Att’y Gen. No. 87-14. 

Providing security at sporting 
events. — If none of the triggering mech- 
anisms for invoking the Uniform Divi- 
sion’s authority is present, the Uniform 
Division is without authority to provide 
security for coaches and players or crowd 
control at professional, college, and high 
school sporting events in Georgia. 1987 
Op. Att’y Gen. No. 87-14 (decided prior to 
the 1988 amendment to O.C.G.A. 
§ 35-2-33.) 

If a coach or anyone else is attacked in 
the presence of a trooper and there is no 
local law enforcement officer immediately 
available to respond, the trooper is a 
sworn officer and has a duty, recognized by 


statute, to intervene to stop the criminal 
act and arrest the attacker; in so doing, 
the trooper is acting within the scope of 
employment, and, under the terms of the 
present policy, is entitled to insurance 
coverage. However, there is no authority 
for the Uniform Division to provide pri- 
vate security, within or without the 
boundaries of Georgia. 1987 Op. Att’y 
Gen. No. 87-14. 

Carrying dynamite without permit 
proper jurisdiction for state patrol. — 
Carrying dynamite without a permit in an 
automobile is a law regulating the use of a 
motor vehicle or an offense committed 
upon the state highway and therefore 
would be proper jurisdiction for the state 
patrol. 1967 Op. Atty Gen. No. 67-324. 

State patrol may seize fireworks, 
but not arrest off highway. — State 
patrol may seize fireworks which the state 
patrol finds, declare the fireworks contra- 
band, and destroy the fireworks even 
though the fireworks are found off the 
highways of this state, but any arrest 
made off the highways would have to be 
accomplished by the local authorities; 
however, any violation observed on the 
highways may give rise to a proper arrest 
by the members of the state patrol. 1962 
Op. Atty Gen. p. 431. 

Section as expression of how Gov- 
ernor’s powers performed. — Provi- 
sions of Ga. L. 1956, p. 495, § 1 (see now 
O.C.G.A. § 35-2-33) are merely one ex- 
pression of the legislature as to how the 
broad powers of the Governor may be 
performed; the statute should not be con- 
sidered exhaustive by any means. 1963-65 
Op. Atty Gen. p. 42. 

Governor may authorize Georgia 
Bureau of Investigation to conduct 
investigations and make arrests in 
localities. — Governor has the power and 
the authority to authorize the Georgia 
Bureau of Investigation to conduct inves- 
tigations and make arrests in any crimi- 
nal case in any county or municipality of 
this state. 1963-65 Op. Atty Gen. p. 532. 
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Governor may order state patrol to 
make arrests, even in absence of re- 
quest from localities. — Governor is 
authorized to order the director (now com- 
missioner) of public safety to direct mem- 
bers of the Georgia State Patrol to make 
arrests for violations of the laws of this 
state; this would be true even in the 
absence of any request for assistance em- 
anating from the governing authorities of 
the counties or municipalities involved. 
1963-65 Op. Att’y Gen. p. 38. 

Governor may order department 
members to assist judge in enforcing 
criminal laws. — Governor is authorized 
to order the director (now commissioner) 
of public safety to direct members of the 
director’s (now commissioner’s) depart- 
ment to assist a superior court judge, if 
the orders are designed in any way, either 
directly or indirectly, to aid the enforce- 
ment of the criminal laws within the ju- 
risdiction of the court issuing the orders. 
1963-65 Op. Att’y Gen. p. 42. 

Authority of state patrol members 
to execute warrants no greater than 
authority to make an arrest. 1945-47 Op. 
Att’y Gen. p. 604. 

Competent authorities may request 
or order patrol officers to execute 
warrants. — If competent municipal au- 
thorities, or the sheriff of any county, or a 
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judge of the superior court requests mem- 
bers of the Georgia State Patrol to execute 
a warrant, or if by the terms of a warrant 
they order such members to execute the 
warrant, the patrol officers are perfectly 
competent to execute such warrants. 
1945-47 Op. Att’y Gen. p. 604. 

Warrant resulting from criminal 
contempt, misdemeanor, or 
nonobeying witness. — Any warrant 
issued by the court itself resulting from a 
case of criminal contempt, or a misde- 
meanor case proceeding upon an accusa- 
tion, or to bring in a witness who has not 
obeyed a subpoena issued in a criminal 
case, could properly be served by members 
of the Department of Public Safety. 
1963-65 Op. Att’y Gen. p. 42. 

Assistance not rendered in non- 
criminal matters. — This section does 
not contemplate the rendering of assis- 
tance in matters such as the service of 
process or civil writs which have no con- 
nection with criminal enforcement. 
1963-65 Op. Att’y Gen. p. 42. 

Authority of trooper in another 
state. — Member of the Uniform Division 
on official department business in another 
state has such law enforcement authority 
while there as the law of that state may 
confer upon the member. 1987 Op. Att’y 
Gen. No. 87-14. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur.2d, Adminis- 
trative Law, § 52 et seq. 

C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 79 et seq. 


ALR. — Validity of statute or ordinance 
against picketing, 122 A.L.R. 1043; 125 
A.L.R. 963; 130 A.L.R. 1303. 


35-2-34. Composition of headquarters staff. 


The headquarters staff shall be composed of the commissioner, 
deputy commissioner, and such other commissioned and noncommis- 
sioned officers, troopers, and clerical personnel as the commissioner 
deems necessary for use at headquarters. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 2; Ga. L. 1946, p. 39, § 1; Ga. L. 1952, p. 
129, § 1; Ga. L. 1955, p. 298, § 1; Ga. L. 
1956, p. 573, § 1; Ga. L. 1957, p. 103, § 1; 
Ga. L. 1958, p. 296, § 3; Ga. L. 1960, p. 


132, § 1; Ga. L. 1975, p. 1115, § 1; Ga. L. 
1977, p. 228, § 1. 

Cross references. — Composition of 
the battalion, § 35-2-36. 
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Commissioner may create other specifically required by this section as the 
commissioned officer positions for commissioner deems necessary. 1977 Op. 
headquarters staff in addition to positions Atty Gen. No. 77-49. 


35-2-35. Performance of clerical duties by headquarters staff; 
transfer of members of headquarters staff by commis- 
sioner. 


The clerical duties at headquarters shall be performed by the 
headquarters staff. The commissioner, in his discretion, may transfer 
any member of the headquarters staff to any other division or district 
for any other duty. 


History. — Ga. L. 1937, p. 322, art. 2, Ga. L. 1958, p. 296, § 3; Ga. L. 1960, p. 
§ 2; Ga. L. 1946, p. 39, § 1; Ga. L. 1952, p. 132, § 1; Ga. L. 1975, p. 1115, § 1; Ga. L. 
129, § 1; Ga. L. 1955, p. 298, § 1; Ga. L. 1977, p. 228, § 1. 
1956, p. 573, § 1; Ga. L. 1957, p. 103, § 1; 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 73 C.J.S., Public Administra- 
istrative Law, § 45 et seq. tive Law and Procedure, § 79 et seq. 


35-2-36. Composition of battalion; rank of battalion personnel; 
employment of recruits or cadets by commissioner; 
promulgation of rules and regulations as to enlistment 
and training of recruits or cadets. 


(a) The battalion of the Uniform Division shall consist of such 
personnel as the commissioner, with the approval of the board, may 
deem necessary within the limits set by available appropriations. 


(b) The personnel of the battalion shall be ranked according to a 
semimilitary structure with such ranks as the board shall deem 
appropriate, including, but not restricted to, the following: 


(1) Major; 

(2) Captain; 

(3) First lieutenant; 
(4) Sergeant first class; 
(5) Sergeant; 

(6) Corporal; 

(7) Trooper first class; 
(8) Trooper; 
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(9) Trooper cadets; and 
(10) Process servers. 


(c) Within the limits set by available appropriations, the commis- 
sioner, with the approval of the board, is authorized to employ such 
recruits or cadets as may be deemed necessary, who may become 
members of the Uniform Division but who shall not be members of the 
Uniform Division so long as they remain recruits or cadets; provided, 
however, that such recruits or cadets are designated as “peace officers” 
as such term is defined in paragraph (11) of Code Section 16-1-3 and 
shall have the authority of a peace officer. 


(d) The commissioner shall prescribe rules and regulations govern- 
ing the enlistment and training of recruits or cadets subject to the 
approval of the board. 


History. — Ga. L. 1937, p. 322, art. 2, Ga. L. 1969, p. 147, § 1; Ga. L. 1970, p. 
§ 2; Ga. L. 1939, p. 135, § 2; Ga. L. 1946, 117, § 1; Ga. L. 1971, p. 306, § 1; Ga. L. 
p. 39, § 2; Ga. L. 1947, p. 1159, § 2;Ga.L. 1971, p. 309, § 1; Ga. L. 1972, p. 354, § 2; 
1949, p. 70, § 4; Ga. L. 1951, p. 635, §§ 1, Ga. L. 1973, p. 449, §§ 1, 2; Ga. L. 1974, p. 
1A; Ga. L. 1952, p. 129, § 1; Ga. L. 1955, 1007,§ 1;Ga. L. 1974, p. 1122,§ 1; Ga. L. 
p. 298, § 1; Ga. L. 1956, p.573,§ 1;Ga.L. 1975, p. 1115, § 1; Ga. L. 1977, p. 228, 
1957, p. 103, § 1; Ga. L. 1958, p. 296, § 2; Ga. L. 1982, p.3,§ 35; Ga. L. 1986, p. 
$$ 3, 4; Ga. L. 1960, p. 182, § 1; Ga. L. 452, § 1; Ga. L. 1988, p. 312, § 1; Ga. L. 
1965, p. 125, § 1; Ga. L. 1967, p. 84, § 1; 1992, p. 3131, § 2. 


35-2-36.1. Auxiliary Service of the Uniform Division; appoint- 
ment of members; salary; authority and powers; 
equipment; eligibility. 


(a) There is created within the Uniform Division, a special service 
known as the Auxiliary Service. The members of the Auxiliary Service 
of the Uniform Division shall be appointed by the commissioner on a 
part-time basis and shall serve at the pleasure of the commissioner. The 
members shall have such rank as assigned by the commissioner. The 
members of the Auxiliary Service shall be paid on an hourly basis and, 
with the exception of workers’ compensation medical coverage and any 
benefits mandated by federal law, shall not be entitled to any employee 
benefits based on their employment in the Auxiliary Service. 


(b) Members of the Auxiliary Service shall have the same authority 
and powers as other members of the Uniform Division. 


(c) The commissioner is authorized to furnish the members of the 
Auxiliary Service with such equipment, uniforms, and badges as the 
commissioner deems necessary for the duties of such members. 


(d) No person shall be eligible for appointment in the Auxiliary 
Service unless that person has, prior to such appointment, successfully 
completed trooper school, served in the Uniform Division, and volun- 
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tarily left the Uniform Division in good standing through retirement, 
resignation, or otherwise. Persons appointed to the Auxiliary Service 
must complete the annual training required under Code Section 
35-8-21 for certified law enforcement officers, provided that such 
persons may serve up to six months without having such training. The 
Department of Public Safety is authorized to provide or to pay for such 
training in the same fashion that it provides or pays for such training 
for members of the Uniform Division. 


History. — Code 1981, § 35-2-36.1, en- 
acted by Ga. L. 1996, p. 1507, § 2. 


35-2-37. Employment of communications officers to support 
battalion generally. 


To support the battalion, the commissioner, with the approval of the 
board, is authorized to employ such communications officers as may be 
necessary, within the limits set by available appropriations. Such 
personnel shall not be considered members of the Uniform Division. 
Communications officers may be divided into such ranks or categories 
as the commissioner, with the approval of the board, deems appropri- 
ate. 


History. — Ga. L. 1937, p. 322, art. 2, 1965, p. 125, § 1; Ga. L. 1967, p. 84, § 1; 
§ 2; Ga. L. 1939, p. 135, § 2; Ga. L. 1946, Ga. L. 1969, p. 147, $ 1; Ga. L. 1970, p. 
p. 39, § 2; Ga. L. 1947, p. 1159, § 2;Ga.L. 117, § 1; Ga. L. 1971, p. 306, § 1; Ga. L. 
1949, p. 70, § 4; Ga. L. 1951, p. 635, $$ 1, 1971, p. 309, § 1; Ga. L. 1972, p. 354, § 2; 
1A; Ga. L. 1952, p. 129, § 1; Ga. L. 1955, Ga. L. 19738, p. 449, $$ 1, 2; Ga. L. 1974, p. 
p. 298, § 1; Ga. L. 1956, p.573,§ 1;Ga.L. 1007,§ 1; Ga. L. 1974, p. 1122, § 1; Ga. L. 
1957, p. 103, § 1; Ga. L. 1958, p. 296, 1975, p. 1115, § 1; Ga. L. 1977, p. 228, 
$$ 3, 4; Ga. L. 1960, p. 132, $ 1; Ga. L. § 2; Ga. L. 2000, p. 951, § 12-4. 


RESEARCH REFERENCES 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 650 et seq. 67 C.J.S., Officers and 
Public Employees, § 201 et seq. 


35-2-38. Division of state into districts or divisions by commis- 
sioner. 


The commissioner, with the approval of the board, is authorized to 
divide the state into districts or divisions as may be necessary for the 
purpose of effectually patrolling the public roads and highways of the 
state and of the counties thereof and for combating, detecting, and 
preventing crime. 


History. — Ga. L. 1937, p. 322, art. 2, 
$ 11; Ga. L. 1946, p. 39, § 3. 
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35-2-39. Provision of barracks and quarters for officers and 
troopers of Uniform Division. 


The commissioner is authorized, with the approval of the board, to 
provide comfortable barracks and quarters for the officers and troopers 
of the Uniform Division. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 11; Ga. L. 1946, p. 39, § 3. 


OPINIONS OF THE ATTORNEY GENERAL 


Per diem received in addition to expenses for meals and lodging when on 
expenses when on duty away from duty away from the district or division to 
district or division. — Officers and which the officers are assigned. 1948-49 
troopers should receive a per diem allow- Op. Att’y Gen. p. 396. 
ance in addition to the officers’ actual 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 5, 227 et seq., tions, § 634 et seq. 67 C.J.S., Officers and 
237, 247, 248, 250. 70 Am. Jur. 2d, Sher- Public Employees, §§ 323 et seq., 334 et 
iffs, Police, and Constables, § 46. seq., 382 et seq. 


35-2-40. Purchase, lease, or construction of barracks and equip- 
ment for districts or divisions; acceptance of property, 
equipment, or services. 


In the event any district or division headquarters is established by 
the commissioner, he shall be authorized, with the approval of the 
board, to purchase, lease, or construct proper quarters or barracks for 
the men and equipment at such district or division, and to this end may 
contract with municipalities, persons, or corporations in the name of 
the state. Subject to the provisions of Code Section 50-16-38 and Code 
Section 35-2-41.1, the board is authorized to accept in the name and on 
behalf of the state any property, equipment, or service that may be 
donated for use at headquarters or any division or district thereof which 
may be of value to any division of the department. 


History. — Ga. L. 1937, p. 322, art. 2, to Code Section 28-9-5, in 1985, in the 
§ 12; Ga. L. 1985, p. 486, § 1. second sentence “35-2-41.1” was substi- 
Code Commission notes. — Pursuant tuted for “35-2-40.1”. 


OPINIONS OF THE ATTORNEY GENERAL 
Department (now board) may ac- must be accepted in the name of and in 
cept private foundation funds desig- the behalf of the State of Georgia; (2) any 


nated for specified projects subject to conditional gift must not require the de- 
the following limitations: (1) the gift partment (now board) to exceed the de- 
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partment’s powers; and (3) all gifts of 17, T. 50), relating to the deposit of money 
money must be held in accordance with in state depositories. 1974 Op. Atty Gen. 
the statutes (see now O.C.G.A. Art. 3, Ch. No. 74-140. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public 
Officers and Employees, §§ 227 et seq., Employees, §§ 323 et seq., 334 et seq. 
237, 247, 248, 250. 


35-2-41. Municipality and county purchase or conveyance of 
property for use as division or district headquarters; 
effect if property has reversionary clause; approval of 
contracts. 


Subject to the provisions of Code Section 35-2-41.1, any municipality 
or county of this state is authorized to purchase and convey property by 
deed, gift, rent, or lease for the use of the department for division or 
district headquarters. If the deed from the municipality or county to the 
property to be used for such headquarters contains a reversionary 
clause to the effect that the property shall revert to the municipality or 
county in the event it ceases to be used for the headquarters, the 
commissioner shall not be authorized to enter into any contract or 
agreement relative to the construction of quarters, barracks, or other 
facilities for such headquarters which shall, in any manner whatsoever, 
obligate the department to pay for more than one-half the costs of 
construction of the quarters, barracks, or other facilities. Any such 
contract or agreement must be approved by the board. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 12; Ga. L. 1964, p. 144,§ 1; Ga. L. 1985, 
p. 486, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 63 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, §§ 1143, 1150. 
Political Subdivisions, § 485 et seq. 


35-2-41.1. Donation or conveyance of property, equipment, or 
services to the department; procedure. 


(a) Any offer to donate or convey by deed, gift, rent, lease, or other 
means any property, equipment, or services to the department shall be 
made in writing through command channels to the commissioner. If the 
commissioner approves the offer, he or she shall submit a written 
proposal of the offer to the board for its approval. A copy of the formal 
proposal shall be forwarded by the commissioner to the Office of 
Planning and Budget, the Senate Budget and Evaluation Office, and 
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the House Budget and Research Office, any of which may comment on 
the proposal. 


(b) Title to real property shall be in the State of Georgia for the use 
of the Department of Public Safety. No member of the department shall 
be authorized to accept any donation or conveyance of property, equip- 
ment, or services unless the provisions of this Code section have been 
complied with and until the board has approved the donation or 
conveyance. 


History. — Code 1981, § 35-2-41.1,en- passed by the General Assembly as HB 
acted by Ga. L. 1985, p. 486, § 3; Ga. L. 529 at the 2007 regular session but vetoed 
2008, p. VO1, § 1-16/HB 529; Ga. L. 2014, by the Governor on May 30, 2007. The 
p. 866, § 35/SB 340. General Assembly overrode that veto on 

Editor’s notes. — Ga. L. 2008, p. VO1, January 28, 2008, and the Act became 
which amended this Code section, was effective on that date. 


35-2-42. Compensation of members of Uniform Division, com- 
munications officers, recruits, and cadets; subsistence 
and per diem allowances; receipt of badge and duty 
weapon upon retirement; incentive pay. 


(a) All members of the Uniform Division, all communications offi- 
cers, and all recruits or cadets shall be governed by rules and regula- 
tions as now or hereafter established under Chapter 20 of Title 45. 


(b) The board shall be authorized to provide for a subsistence and per 
diem allowance for commissioned officers, noncommissioned officers, 
and troopers of the Uniform Division. 


(c) The board shall be authorized to pay to sworn members of the 
Department of Public Safety additional compensation to be paid upon 
retirement in the form of the badge and the duty weapon issued by the 
department to such member. 


(d) The board shall be authorized to grant incentive pay to those 
members of the Uniform Division of the Department of Public Safety 
and those members of the Georgia Bureau of Investigation who have 
obtained degrees or certificates from an accredited member of the 
Federation of Regional Accrediting Commissions of Higher Education 
or who have obtained a degree or certificate of completion from some 
other educational institution with respect to a course of instruction 
related to law enforcement, so long as both the course of instruction and 
the institution are specifically approved by the board. Any such incen- 
tive pay shall be paid according to the following schedule: 


(1) Completion of at least one year of degree-creditable college 
study consisting of the equivalent of 30 semester hours or 45 quarter 
hours of education: $200.00 per year; 
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(2) Obtaining of associate or two-year degree or certificate of 
completion of 60 semester hours or 90 quarter hours of education: 


$400.00 per year; 


(3) Obtaining of a bachelor’s or four-year degree: $800.00 per year. 


(e) This Code section is not intended to repeal existing law concern- 


ing the following: 


(1) The authority of the board to pay certain medical expenses 
incurred by any member of the Georgia State Patrol or the Georgia 


Bureau of Investigation; 


(2) The authority of the commissioner to provide uniforms and 
supplies to members of the Uniform Division; 


(3) The requirement that board and quarters be furnished to every 
member of the Uniform Division on active duty; or 


(4) The authorization for officers and troopers to receive a legal 
award offered for the apprehension of any criminal. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 2; Ga. L. 1939, p. 135, § 2; Ga. L. 1946, 
p. 39, § 2; Ga. L. 1947, p. 1159, § 2; Ga. L. 
1949, p. 70, § 4; Ga. L. 1951, p. 635, §§ 1, 
1A; Ga. L. 1952, p. 129, § 1; Ga. L. 1955, 
p. 298, § 1; Ga. L. 1956, p. 573, § 1; Ga. L. 
1957, p. 103, § 1; Ga. L. 1958, p. 296, 
§§ 3, 4; Ga. L. 1960, p. 132, § 1; Ga. L. 
1965, p. 125, § 1; Ga. L. 1967, p. 84, § 1; 
Ga. L. 1969, p. 147, § 1; Ga. L. 1970, p. 


117, § 1; Ga. L. 1971, p. 306, § 1; Ga. L. 
1971, p. 309, § 1; Ga. L. 1972, p. 354, § 2; 
Ga. L. 1973, p. 449, §§ 1, 2; Ga. L. 1974, p. 
1007,§ 1; Ga. L. 1974, p. 1122, § 1; Ga. L. 
1975, p. 1115, §§ 1, 2; Ga. L. 1977, p. 228, 
§ 2; Ga. L. 1982, p. 3, § 35; Ga. L. 1987, p. 
3, § 35; Ga. L. 1992, p. 3131, § 3; Ga. L. 
2000, p. 951, § 12-5; Ga. L. 2006, p. 1050, 
§ 1/SB 520. 


OPINIONS OF THE ATTORNEY GENERAL 


State merit system not authorized 
to grant investigators salary differ- 
ent from salary set by law. — State 
Merit System of Personnel Administra- 
tion does not have the authority to grant 
investigators in the Division of Investiga- 
tion (now Georgia Bureau of Investiga- 
tion) a salary different from the salary set 
by law. 1973 Op. Att’y Gen. No. 73-123. 

Compensation increases subject to 
longevity pay increases. — Compensa- 
tion increases for members of the Depart- 


ment of Public Safety and the Georgia 
Bureau of Investigation are subject to 
longevity pay increases. 1971 Op. Att’y 
Gen. No. 71-96. 

Deputy commissioner entitled to 
same longevity increases as battalion 
members. — Deputy director (now dep- 
uty commissioner) of public safety is enti- 
tled to the same longevity increases as are 
members of the battalion. 1967 Op. Att’y 
Gen. No. 67-134. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 258 et seq., 
432 et seq. 70 Am. Jur. 2d, Sheriffs, Police, 
and Constables, § 41 et seq. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 634 et seq. 67 C.J.S., Officers and 
Public Employees, § 374 et seq. 
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35-2-43. Eligibility for appointment to or enlistment in Uniform 
Division; appointment or reappointment of discharged 
members of National Guard, armed forces of the United 
States, and law enforcement agencies. 


Reserved. Repealed by Ga. L. 1998, p. 852, § 1, effective April 10, 
1998. 


Editor’s notes. — This Code section 1984, p. 895, § 1; Ga. L. 1990, p. 283, § 1; 
was based on Ga. L. 1937, p. 322, art. 2, Ga. L. 1991, p. 1875, § 1; Ga. L. 1996, p. 
§ 3; Ga. L. 1945, p. 117, § 1; Ga. L. 1949, 271, § 2. 

p. 70, § 5; Ga. L. 1976, p. 524, § 1; Ga. L. 


35-2-44, Enlistment, examination, preliminary training, subse- 
quent instruction, and rules and regulations for disci- 
pline and conduct of recruits and troopers of Uniform 
Division. 


It shall be the duty of the commissioner, subject to the laws of this 
state, to arrange for the enlistment and examination of applicants for 
service as troopers or officers of the Uniform Division of the Department 
of Public Safety, to provide the necessary preliminary training and 
subsequent instruction of troopers and recruits as peace officers of this 
state, and to make all necessary rules and regulations for the discipline, 
conduct, and control of all officers, troopers, and other employees of the 
department. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 8. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- tions, § 628 et seq. 67 C.J.S., Officers and 
iffs, Police, and Constables, § 13 et seq. Public Employees, § 22. 
C.J.S. — 63 C.J.S., Municipal Corpora- 


35-2-45. Promotions of personnel in Uniform Division. 


(a) Any trooper first class of the Uniform Division of the Department 
of Public Safety shall be eligible for promotion to the rank of corporal, 
provided he has served a period of 12 months in the Georgia State 
Patrol including the period of probation. 


(b) Any noncommissioned or commissioned officer shall be eligible 
for promotion to a higher rank, provided he has served at least one year 
in the preceding rank. 


(c) Promotions to ranks of corporal through lieutenant shall be made 
in accordance with the Georgia State Patrol Promotion System. 
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History. — Ga. L. 1937, p. 322, art. 2, 
§ 4; Ga. L. 1939, p. 135, § 4; Ga. L. 1949, 


p. 70, § 6; Ga. L. 1975, p. 1115, § 2; Ga. L. 
1987, p. 3, § 35; Ga. L. 1992, p. 3131, § 4. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 48 et seq., 70 tions, § 650 et seq. 67 C.J.S., Officers and 
et seq. 70 Am. Jur. 2d, Sheriffs, Police and Public Employees, § 201 et seq. 
Constables, §§ 7 et seq., 41 et seq. 


35-2-46. Dismissal of officers, troopers, and communications 
officers. 


All officers, troopers, and communications officers who are in the 
classified service as defined by Code Section 45-20-2 may be dismissed 
from their employment with the department only in accordance with 
Chapter 20 of Title 45 and the rules and regulations promulgated 


thereunder. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 5; Ga. L. 1949, p. 70, § 7; Ga. L. 1976, p. 
465, § 1; Ga. L. 1992, p. 3131, § 5; Ga. L. 
1997, p. 880, § 1; Ga. L. 2000, p. 951, 
§ 12-6; Ga. L. 2009, p. 745, § 1/SB 97; Ga. 
L. 2012, p. 446, § 2-47/HB 642. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 


tion as of June 30, 2012, shall be trans- 
ferred to the Department of 
Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


JUDICIAL DECISIONS 


Cited in Nix v. Hardison, 712 F. Supp. 
185 (N.D. Ga. 1989). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 48 et seq., 70 
et seq. 70 Am. Jur. 2d, Sheriffs, Police, and 
Constables, §§ 7 et seq., 19 et seq. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 663 et seq. 67 C.J.S., Officers and 
Public Employees, §§ 232, 233, 247, 248. 


ALR. — Sexual misconduct or irregu- 
larity as amounting to “conduct unbecom- 
ing an officer,” justifying officer’s demotion 
or removal or suspension from duty, 9 
A.L.R.4th 614. 


35-2-47. Suspension pending dismissal. 


All officers, troopers, and communications officers who are in the 
classified service as defined by Code Section 45-20-2 may be suspended 
pending their dismissal from employment with the department as 
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provided in Chapter 20 of Title 45 or the rules and regulations 
promulgated thereunder. 


History. — Ga. L. 1937, p. 322, art. 2, tion as of June 30, 2012, shall be trans- 
§ 5; Ga. L. 1949, p. 70,§ 7; Ga. L. 1976, p. ferred to the Department of 
465, $ 1; Ga. L. 1992, p. 3131, § 6; Ga. L. Administrative Services on the effective 
1997, p. 880, § 2; Ga. L. 2000, p. 951, date of this Act.” This Act became effective 
§ 12-6; Ga. L. 2009, p. 745, § 1/SB 97; Ga. July 1, 2012. 
L. 2012, p. 446, § 2-48/HB 642. Ga. L. 2012, p. 446, § 3-2/HB 642, not 

Editor’s notes. — Ga. L. 2012, p. 446, codified by the General Assembly, pro- 
§ 3-1/HB 642, not codified by the General vides that: “Appropriations for functions 
Assembly, provides that: “Personnel, which are transferred by this Act may be 
equipment, and facilities that were as- transferred as provided in Code Section 
signed to the State Personnel Administra- 45-12-90.” 


OPINIONS OF THE ATTORNEY GENERAL 


Member may be suspended without without hearing, provided that a hearing 
prior hearing. — Any officer or trooperis is to be held within 60 days after the 
entitled to a hearing before discharge, but suspension. 1948-49 Op. Att’y Gen. p. 714. 
the officer or trooper may be suspended 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 749. 67 C.J.S., Officers and Public Em- 
Officers and Employees, § 79. 70 Am. Jur. ployees, §§ 220, 232 et seq., 247, 248. 
2d, Sheriffs, Police, and Constables, § 23 ALR. — Sexual misconduct or irregu- 
et seq. larity as amounting to “conduct unbecom- 

C.J.S. — 62 C.J.S., Municipal Corpora- ing an officer,” justifying officer’s demotion 
tions, § 110. 63 C.J.S., Municipal Corpo- or removal or suspension from duty, 9 
rations, §§ 608 et seq., 663 et seq., 745, A.L.R.4th 614. 


35-2-48. State Patrol Disciplinary Board; composition; appoint- 
ment and terms of members; conduct of hearings by 
board; recommendation to commissioner; finality of 
commissioner’s decision. 


Reserved. Repealed by Ga. L. 1992, p. 3131, § 7, effective July 1, 
1992. 


Editor’s notes. — This Code section Ga. L. 1987, p. 3, § 35; Ga. L. 1991, p. 
was based on Ga. L. 1937, p. 322, art. 2, 1375, § 2 and Ga. L. 1992, p. 6, § 35. 
§ 5; Ga. L. 1949, p. 70, § 7; Ga. L. 1976, p. Ga. L. 2000, p. 951, § 12-6, reserved 
465, § 1; Ga. L. 1981 Ex. Sess., p.8;Ga.L. this Code section. 
1982, p. 3, § 35; Ga. L. 1986, p. 193, § 1; 
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35-2-49. Provision of uniforms and equipment to sworn mem- 
bers of the Department of Public Safety and radio 
operators; retention of weapons and badges upon re- 
tirement. 


The commissioner shall, within the limit of the appropriation, pro- 
vide the sworn members of the Department of Public Safety with proper 
uniforms, suitable to the season, and also with emergency and first-aid 
outfits, weapons, motor vehicles with radio equipment, and all other 
necessary supplies and equipment for the purpose of carrying out this 
article, the same to remain the property of the state; provided, however, 
that after a sworn member has accumulated 15 years of service with the 
Department of Public Safety, including prior service with the Depart- 
ment of Driver Services (formerly known as the Department of Motor 
Vehicle Safety), Public Service Commission, Department of Transpor- 
tation, or Georgia Building Authority, upon leaving the department 
under honorable conditions, or upon leaving the department as a result 
of a disability arising in the line of duty regardless of the number of 
years of service, such member shall be entitled, as part of his or her 
compensation, to retain his or her weapon and badge pursuant to 
regulations promulgated by the commissioner. The commissioner shall 
also, within the limit of the appropriation, provide proper uniforms and 
equipment to radio operators. After a radio operator has accumulated 
15 years of service with the department, including prior service with 
the Department of Driver Services (formerly known as the Department 
of Motor Vehicle Safety), Public Service Commission, Department of 
Transportation, or Georgia Building Authority, upon leaving the depart- 
ment under honorable conditions, such radio operator shall be entitled, 
as part of his or her compensation, to retain his or her badge pursuant 
to regulations promulgated by the commissioner. 


History. — Ga. L. 1937, p. 322, art. 2, 1996, p. 271, § 3; Ga. L. 2000, p. 951, 
§ 9; Ga. L. 1949, p. 70, § 8; Ga. L. 1975,p. § 12-6; Ga. L. 2006, p. 1050, § 2/SB 520; 
1175, § 7; Ga. L. 1979, p.1072,§ 1;Ga.L. Ga. L. 2012, p. 775, § 35/HB 942. 


OPINIONS OF THE ATTORNEY GENERAL 


Commissioner cannot authorize ca- Safety, and the commissioner has no au- 
dets to carry firearms. — Trooper ca- thority to authorize the cadets to carry 
dets are not members of the Uniform firearms in the performance of the cadets’ 
Division of the Department of Public duty. 1974 Op. Att’y Gen. No. 74-135. 


35-2-49.1. Retention of badge and weapon by disabled law en- 
forcement officer. 


(a) As used in this Code section, the term “disability” means a 


disability that prevents an individual from working as a law enforce- 
ment officer. 
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(b) When a member of the Uniform Division of the Department of 
Public Safety leaves the Uniform Division as a result of a disability 
arising in the line of duty, such member of the Uniform Division shall 
be entitled as part of such officer’s compensation to retain his or her 
weapon and badge in accordance with regulations promulgated by the 
commissioner. 


History. — Code 1981, § 35-2-49.1, en- 
acted by Ga. L. 2004, p. 1058, § 3; Ga. L. 
2005, p. 60, § 35/HB 95. 


35-2-50. Purchasing of uniforms, supplies, and equipment. 


(a) The uniforms, supplies, and equipment authorized by Code 
Section 35-2-49 shall be purchased by the Department of Administra- 
tive Services, with the consent and approval of the Department of 
Public Safety, by bid let to the lowest and best bidder and in accordance 
with specifications named in the advertisement of bid. 


(b) The advertisement of the letting of contracts for the purchase of 
uniforms, supplies, or equipment shall be published in at least two 
issues of some public journal of the state published daily and having a 
state-wide circulation for not less than 15 days before the time bids for 
the contracts are opened. The Department of Administrative Services 
shall have the right to reject any and all bids. 


History. — Ga. L. 1937, p. 322, art. 2, 
§ 9; Ga. L. 1949, p. 70, § 8; Ga. L. 1979, p. 
1072, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Works and Contracts, §§ 22, 32, 48, 44, 
57. 


35-2-51. Storeroom for excess clothing, equipment, and other 
articles; disposition of old and worn equipment. 


(a) The commissioner shall provide a storeroom or rooms where all 
excess supplies of clothing, equipment, and other articles shall be 
stored and shall insure the same against loss by fire. 


(b) All old and worn equipment must be delivered to the custodian or 
custodians of such storeroom or rooms, who need not be members of the 
Uniform Division of the Department of Public Safety nor subject to age 
limitations, to be properly receipted before new equipment shall be 
issued. 
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History. — Ga. L. 1937, p. 322, art. 2, 
§ 9; Ga. L. 1949, p. 70, § 8. 


35-2-52. Clothing allowance for members of Uniform Division 
assigned permanently to personal security or special 
duty assignments. 


The commissioner, at his discretion and subject to available funds, 
shall be authorized to pay to members of the Uniform Division a 
clothing allowance when the members are permanently assigned to 
personal security or special duty assignments which necessitate those 
members wearing clothing other than the uniform of the Uniform 
Division. The commissioner, subject to the approval of the Board of 
Public Safety, shall establish the amount of clothing allowance to be 
paid each year. 


History. — Ga. L. 1937, p. 322, art. 2, 1175,§ 7; Ga. L. 1979, p. 1072, § 1; Ga. L. 
§ 9; Ga. L. 1949, p. 70, § 8;Ga.L.1975,p. 1986, p. 452, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, § 5.70 Am. Jur. tions, § 634 et seq. 67 C.J.S., Officers and 
2d, Sheriffs, Police, and Constables, § 46 Public Employees, § 386 et seq. 
et seq. 


35-2-53. Members of Uniform Division to receive no costs or 
emoluments; exception for rewards; payment and dis- 
tribution of fines and costs. 


No member of the Uniform Division of the Department of Public 
Safety shall receive any costs, emoluments, or other compensation 
other than his salary and any additional compensation provided by or 
through federal funding to which he may be entitled, except a legal 
reward as otherwise stated in this article. All fines and costs shall be 
paid into the treasury of the tribunal having jurisdiction of the offense 
and distributed according to law. 


History. — Ga. L. 1937, p. 322, art. 2, 
$$ 6, 15; Ga. L. 1973, p. 449, § 3. 


OPINIONS OF THE ATTORNEY GENERAL 
State patrol officer is not entitled to part of the salary of a member of the 


fees for performance of duties in crim- Uniform Division of the Department of 
inal cases of whatever type the cases may Public Safety for additional work done for 


be. 1948-49 Op. Att’y Gen. p. 49. a federal drug abuse program, participa- 
Participation in federal drug abuse tion in such a program would not be an 
program not prohibited “office”. — “office of profit or trust under the govern- 


When additional compensation will be ment of the United States” as prohibited 
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by former Code 1933, § 89-101 (see now 
0.C.G.A. § 45-2-1), primarily because 
participation would not be an “office” 


LAW ENFORCEMENT OFFICERS AND AGENCIES 


35-2-55 


within the meaning of that section. 1972 
Op. Att’y Gen. No. 72-69. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 5. 70 Am. Jur. 
2d, Sheriffs, Police, and Constables, 
§§ 41, 45. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 634 et seq. 67 C.J.S., Officers and 
Public Employees, § 381 et seq. 

ALR. — Right of officer to compensa- 


tion for services in recovering stolen prop- 
erty, 58 A.L.R. 1125. 

Construction of statute authorizing 
public authorities to offer rewards for ar- 
rest and conviction of persons guilty of 
crime, 86 A.L.R. 579. 

Knowledge of reward as condition of 
right thereto, 86 A.L.R.3d 1142. 


35-2-54. Purchase of group insurance. 


(a) The commissioner, with the approval of the board, is authorized 
to purchase group life, group accident, and group hospitalization 
insurance contracts, policies, or certificates issued to the members of 
the Uniform Division, provided that such contracts of insurance shall 
be approved by the board as to the amount of insurance, amount of 
premiums, and company issuing or writing them; provided, further, 
that the premiums for such contracts, policies, or certificates of insur- 
ance shall be paid by the members of the Uniform Division desiring to 
participate therein; and this purchase shall be in no way considered as 
incurring a liability on the part of the state to pay for such insurance. 


(b) The contracts, policies, or certificates of insurance, as provided for 
in subsection (a) of this Code section, may be made payable to the 
beneficiary designated by the member of the Uniform Division to whom 
the contracts, policies, or certificates are issued. 


History. — Ga. L. 1941, p. 277, § 1; Ga. 
L. 1987, p. 3, § 35. 

Cross references. — Indemnification 
of law enforcement officers killed or per- 
manently disabled in the line of duty, Ga. 


Const. 1983, Art. III, Sec. VI, Para. VI. 
Insuring and indemnification of public of- 
ficers and employees, T. 45, C. 9. State 
Employees’ Health Insurance Plan, T. 45, 
C. 18, A. 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 44A Am. Jur. 2d, Insur- 
ance, § 1831 et seq. 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, §§ 41, 42, 45. 

C.J.S. — 44 C.J.S., Insurance, § 476 et 


seq. 63 C.J.S., Municipal Corporations, 
§ 634 et seq. 67 C.J.S., Officers and Public 
Employees, § 374 et seq. 


35-2-55. Compensatory time off for members of Uniform Divi- 
sion working on state holiday. 


The commissioner is authorized and directed to arrange the work 
schedules of members of the Uniform Division in such a manner that 
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each member shall be given compensatory time off for each day which 
he is required to work and which is also a legal state holiday. Such 
compensatory time off shall be given within 90 days of the holiday 
involved, except where the day of compensatory time off coincides with 
an emergency situation, in which case the granting of compensatory 
time off shall be postponed until such time as the emergency no longer 
exists. 


History. — Ga. L. 1970, p. 849. 


35-2-56. Use of motor vehicles or other equipment by members 
of Uniform Division. 


Reserved. Repealed by Ga. L. 2016, p. 385, § 4/HB 806, effective April 
26, 2016. 


Editor’s notes. — This Code section 
was based on Ga. L. 1937, p. 322, art. 2, 


§ 13; Ga. L. 1952, p. 3, $ 1; Ga. L. 1992, p. 
1310, § 1; Ga. L. 1999, p. 560, § 1. 


35-2-57. Use of retired unmarked pursuit cars for training. 


When an unmarked pursuit vehicle used by the Georgia State Patrol 
for the purpose of enforcing the traffic laws of this state is first removed 
from the field and will no longer be used on a regular basis for pursuit 
purposes, the commissioner of public safety is authorized, in his or her 
discretion, to make such pursuit vehicle available to the Georgia Public 
Safety Training Center for the purpose of training public safety officers 
pursuant to Chapter 5 of this title. Such vehicles may also be sold or 
traded pursuant to Code Section 35-2-58. Upon notification by the 
commissioner, the administrator of the Georgia Public Safety Training 
Center shall be authorized to take immediate possession of any such 
pursuit vehicle. 


History. — Code 1981, § 35-2-57, en- 
acted by Ga. L. 1987, p. 317, § 1; Ga. L. 
2012, p. 1, § 1/HB 253. 

Cross references. — Georgia Public 
Safety Training Center, T. 35, C. 5. 

Editor’s notes. — Ga. L. 1986, p. 1059, 
§ 3, effective April 7, 1986, repealed the 
Code section formerly codified as Code 


Section 35-2-57. The former Code section 
was based on Ga. L. 1937, p. 322, art. 2, 
§ 1 and Ga. L. 1960, p. 247, § 1. For 
current provisions regarding falsely hold- 
ing oneself out to be a peace officer or 
other public officer or employee, see Code 
Section 16-10-23. 


OPINIONS OF THE ATTORNEY GENERAL 


Authority to allow off-duty troopers 
to work part-time security jobs in 


uniform and utilizing state vehicles. 
— See 1987 Op. Att’y Gen. No. 87-14. 


35-2-58 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-2-71 


35-2-58. Approval by board to sell or trade surplus motor vehi- 
cles towards purchase of new motor vehicles. 


(a) Any other provision of law notwithstanding, the commissioner, 
subject to approval by the board, shall have the power to sell or trade 
surplus motor vehicles no longer needed by the department and use the 
proceeds from the sale or trade toward the purchase of new motor 
vehicles by the department. 


(b) Subject to approval by the board, available funds, and Article 3 of 
Chapter 5 of Title 50, the commissioner is authorized, in his or her 
discretion, to purchase new motor vehicles for use by the department. 


(c) The board shall promulgate rules and regulations to implement 
the provisions of this Code section. The disposition of motor vehicles by 
the department shall not be subject to Article 4 of Chapter 5 of Title 50 
or subject to the procedures or approval of any other state agency. 


History. — Code 1981, § 35-2-58, en- Compilation of the Rules and Regulations 
acted by Ga. L. 2012, p. 1, § 2/HB 253. of the State of Georgia, Department of 
Administrative rules and regula- Public Safety, Chapter 570-34. 
tions. — Vehicle Sales Program, Official 


ARTICLE 3 
SECURITY GUARD DIVISION 


Cross references. — Employment of 
security guards to protect property of 
Georgia Building Authority, § 50-9-9. 


35-2-70. Establishment. 


The commissioner is authorized, with the approval of the board, to 
establish a Security Guard Division within the department. 


History. — Ga. L. 1968, p. 475, § 1. 


35-2-71. Powers and duties of security guards. 


(a) While in the performance of their duties, such security guards 
shall have the same powers of arrest and the same powers to enforce 
law and order as the sheriff of the county and the chief of police of the 
municipality in this state in which any such security guards are 
performing their duties. 


(b) While in the performance of their duties, such security guards 
shall also be authorized to exercise such powers and duties as are 
authorized by law for members of the Uniform Division of the depart- 
ment. 
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History. — Ga. L. 1968, p. 475, § 4; Ga. 
L. 1987, p. 3, § 35. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, § 3. 70 Am. Jur. tions, § 632 et seq. 
2d, Sheriffs, Police, and Constables, § 31 
et seq. 


35-2-72. Compensation, uniforms, and equipment of security 
guards. 


All persons employed as security guards shall be compensated in an 
amount to be prescribed by the commissioner and shall be furnished 
with and shall wear such distinctive uniforms and equipment as may be 
prescribed by the commissioner. 


History. — Ga. L. 1968, p. 475, § 3. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 258 et seq., tions, § 634 et seq. 67 C.J.S., Officers and 
276 et seq. 70 Am. Jur. 2d, Sheriffs, Police, Public Employees, § 374 et seq. 
and Constables, § 41 et seq. 


35-2-73. Security guards for protection of Governor, Lieutenant 
Governor, Speaker of the House, and their families and 
executive department; transportation of family mem- 
bers at state expense. 


(a) The commissioner shall be authorized to employ such number of 
security guards as may be necessary to keep watch over and protect the 
Governor and members of his immediate family, the Lieutenant Gov- 
ernor and members of his immediate family, the Speaker of the House 
of Representatives and members of his immediate family, the executive 
department at the state capitol or at any other place as the executive 
department may be moved, the executive center or other residence of 
the Governor, the residences and offices of the Lieutenant Governor and 
the Speaker of the House of Representatives, and such other state 
property and individuals as may be directed by the Governor. 


(b) Members of the Governor’s family, the Lieutenant Governor’s 
family, and the Speaker’s family for whom protection is provided by the 
Security Guard Division, when traveling with the Governor, the Lieu- 
tenant Governor, or the Speaker, as the case may be, when traveling on 
state related business at the request of the Governor, the Lieutenant 
Governor, or the Speaker, as the case may be, or when in the judgment 
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of the commissioner security considerations so dictate, may be trans- 
ported by means of state owned transportation facilities, when appro- 


priate, or at state expense by private carrier, when the use of such state 


owned facilities are not practical or appropriate. 


History. — Ga. L. 1968, p. 475, § 1; Ga. 
L. 1979, p. 143, § 2; Ga. L. 1981, p. 684, 


§ 1; Ga. L. 1982, p. 3, § 35; Ga. L. 1987, p. 
3, § 35; Ga. L. 1992, p. 6, § 35. 


OPINIONS OF THE ATTORNEY GENERAL 


Governor’s security guards are, in 
effect, the Governor’s body guards, 
and it is the guards’ duty to provide secu- 
rity for the Governor. 1972 Op. Att’y Gen. 
No. 72-144. 

Expenses of Governor’s security 
guards chargeable to state. — Ex- 
penses incurred by the state troopers who 
travel within and without the state with 
the Governor as security guards are prop- 
erly chargeable to the state. 1972 Op. 
Att’y Gen. No. 72-144. 

Use of state-owned aircraft. — If the 
Governor, Lieutenant Governor, or 
Speaker of the House must travel on per- 


sonal or political business, such travel 
must be accomplished by private means 
unless the commissioner of public safety 
has determined that travel on state air- 
craft is necessary for personal security; 
otherwise, when any public officer uses a 
state aircraft for a personal or political 
reason, the use of the aircraft is contrary 
to the prohibitions of the gratuities clause 
and state statutes authorizing the use of 
state aircraft, even if the official to reim- 
burse the state for the direct costs associ- 
ated with the trip. 2004 Op. Att’y Gen. No. 
2004-3. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 227, 229, 237. 
70 Am. Jur. 2d, Sheriffs, Police, and Con- 
stables, § 31 et seq. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 640 et seq., 655. 


35-2-74. Governor to prescribe coverage by State Personnel 


Board. 


(a) The Governor is authorized, in his discretion, to direct by execu- 


tive order that the employees of the Security Guard Division shall be 
covered by the rules of the State Personnel Board and in such order 
shall specify the date on which the rules shall become applicable to such 
personnel. 


(b) The application of the rules of the State Personnel Board to 
employees of the Security Guard Division shall not affect any other 
personnel of the Department of Public Safety. 


History. — Ga. L. 1968, p. 475, § 6; Ga. 
L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 
446, § 2-49/HB 642. 

Cross references. — State Personnel 
Board generally, § 45-20-1 et seq. 

Editor’s notes. — Ga. L. 2012, p. 446, 


§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
tion as of June 30, 2012, shall be trans- 
ferred to the Department of 
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Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 


DEPARTMENT OF PUBLIC SAFETY 


T.35, C.2, A.4 


vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


RESEARCH REFERENCES 


Am. Jur. 2d. — 15A Am. Jur. 2d, Civil 
Service, § 14. 
C.J.S. — 62 C.J.S., Municipal Corpora- 


tions, § 573 et seq. 67 C.J.S., Officers and 
Public Employees, § 75 et seq. 


35-2-75. Adoption of rules, regulations, and orders by board. 


The board shall be authorized to promulgate and adopt such rules, 
regulations, and orders in regard to security guards as in its judgment 


public service may demand. 


History. — Ga. L. 1968, p. 475, § 5. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 227, 229, 237. 
C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 457 et seq. 67 C.J.S., Officers and 


Public Employees, §§ 323, 324. 73 C.J.S., 
Public Administrative Law and Proce- 
dure, § 108 et seq. 


ARTICLE 4 
DEPARTMENT OF PUBLIC SAFETY NOMENCLATURE 


Editor’s notes. — Ga. L. 1995, p. 925, 
§ 1, not codified by the General Assembly, 
provides: “(a) It is declared to be contrary 
to the health, safety, and public welfare of 
the people of this state for any individual 
or organization to act in a manner which 
would mislead the public into believing 
that a member of the public is dealing 
with the Department of Public Safety, the 
State Patrol, or with a member thereof 
when in fact the individual or organiza- 
tion is not the Department of Public 
Safety, the State Patrol, the state police, 
nor a member thereof. Furthermore, the 
Department of Public Safety, which has 
provided quality law enforcement services 
to the citizens of this state since 1937, has 
established a name for excellence in its 
field. This name should be protected for 
the department, its members, and the 
citizens of the state. Therefore, no person 
or organization should be allowed to use 


the department’s name or any term used 
to identify the department or its members 
without the expressed permission of the 
chief administrative officer of the depart- 
ment. The provisions of this Act are in 
furtherance of the promotion of this policy. 

“(b) It is declared to be contrary to the 
health, safety, and public welfare of the 
people of this state for any individual or 
organization to act in a manner which 
would mislead the public into believing 
that a member of the public is dealing 
with the Georgia Bureau of Investigation 
or with an agent thereof when in fact the 
individual or organization is not the Geor- 
gia Bureau of Investigation nor an agent 
thereof. Furthermore, the Georgia Bureau 
of Investigation, which has provided qual- 
ity law enforcement services to the citi- 
zens of this state, has established a name 
for excellence in its field. This name 
should be protected for the bureau, its 
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agents, and the citizens of this state. 
Therefore, no person or organization 
should be allowed to use the bureau’s 
name or any term used to identify the 
bureau or its agents without the ex- 


35-2-80. Short title. 


pressed permission of the director of in- 
vestigation. The provisions of this Act are 
in furtherance of the promotion of this 
policy.” 


This article shall be known and may be cited as the “Department of 
Public Safety Nomenclature Act of 1995.” 


History. — Code 1981, § 35-2-80, en- 
acted by Ga. L. 1995, p. 925, § 2. 


JUDICIAL D 


Cited in Local 491 v. Gwinnett County, 
510 F. Supp. 2d 1271 (N.D. Ga. 2007). 


35-2-81. Definitions. 


As used in this article, the term: 


(1) “Badge” means any official 


ECISIONS 


badge used by members of the 


Department of Public Safety, either in the past or currently. 


(2) “Commissioner” means the commissioner of public safety. 


(3) “Department” means the Department of Public Safety. 


(4) “Emblem” means any official patch or other emblem worn 
currently or formerly or used by the department to identify the 


department or its employees. 


(5) “Person” means any person, 


corporation, organization, or polit- 


ical subdivision of the State of Georgia. 


(6) “Willful violator” means any 


person who knowingly violates the 


provisions of this article. Any person who violates this article after 
being advised in writing by the commissioner that such person’s 
activity is in violation of this article shall be considered a willful 
violator and shall be considered in willful violation of this article. Any 
person whose agent or representative is a willful violator and who 
has knowledge of the violation by the agent or representative shall 
also be considered a willful violator and in willful violation of this 
article unless, upon learning of the violation, he or she immediately 
terminates the agency or other relationship with such violator. 


History. — Code 1981, § 35-2-81, en- 
acted by Ga. L. 1995, p. 925, § 2. 
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35-2-82. Permission required for use of department nomencla- 
ture. 


Whoever, except with the written permission of the commissioner, 
knowingly uses the words “Georgia Department of Public Safety,” 
“State Patrol,” “State Police,” “State Highway Patrol,” “State Trooper,” 
or “State Patrolman” in connection with any advertisement, circular, 
book, pamphlet, or other publication, play, motion picture, broadcast, 
telecast, or other production in a manner reasonably calculated to 
convey the impression that such advertisement, circular, book, pam- 
phlet, or other publication, play, motion picture, broadcast, telecast, or 
other production is approved, endorsed, or authorized by or associated 
with the department shall be in violation of this article. 


History. — Code 1981, § 35-2-82, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-83. Permission required for use of department symbols. 


Any person who uses or displays any symbol, including any emblem, 
seal, or badge, current or historical, used by the department without 
written permission from the commissioner shall be in violation of this 
article. 


History. — Code 1981, § 35-2-83, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-84. Procedure for seeking permission to use department 
nomenclature or symbols. 


Any person wishing permission to use either department nomencla- 
ture or symbols may request such permission in writing to the commis- 
sioner. The commissioner shall serve notice on the requesting party 
within 15 calendar days after receipt of the request of his or her 
decision on whether the person may use the nomenclature or the 
symbol. If the commissioner does not respond within the 15 day time 
period, then the request is presumed to have been denied. The grant of 
permission under Code Section 35-2-82 or 35-2-83 shall be in the 
discretion of the commissioner under such conditions as the commis- 
sioner may impose. If the commissioner denies such request and the 
person making such request reasonably believes that the commissioner 
has acted in bad faith or based on an illegal motive, then the person 
may, within 15 days after the person’s request was denied or granted on 
limited terms, file an appeal with the Board of Public Safety. The 
matter will then be considered before the board, but the burden will be 
with the person making the request to show that the request was 
improperly denied or limited. 
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History. — Code 1981, § 35-2-84, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-85. Injunctions against violations. 


Whenever there shall be an actual or threatened violation of Code 
Section 35-2-82 or 35-2-83, the commissioner shall have the right to 
apply to the Superior Court of Fulton County or to the superior court of 
the county of residence of the violator for an injunction to restrain the 
violation. 


History. — Code 1981, § 35-2-85, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-86. Civil penalties. 


In addition to any other relief or sanction for a violation of Code 
Section 35-2-82 or 35-2-83, where the violation is willful, the commis- 
sioner shall be entitled to collect a civil penalty in the amount of 
$500.00 for each violation. Further, when there is a finding of willful 
violation, the commissioner shall be entitled to recover reasonable 
attorney’s fees for bringing any action against the violator. The com- 
missioner shall be entitled to seek civil sanctions in the Superior Court 
of Fulton County or in the county of residence of the violator. 


History. — Code 1981, § 35-2-86, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-87. Damage suits against violators. 


Any person who has given money or any other item of value to 
another person due in part to such person’s use of department nomen- 
clature or symbols in violation of this article may maintain a suit for 
damages against the violator. Where it is proven that the violation was 
willful, the victim shall be entitled to recover treble damages, punitive 
damages, and reasonable attorney’s fees. 


History. — Code 1981, § 35-2-87, en- 
acted by Ga. L. 1995, p. 925, § 2. 


35-2-88. Criminal penalties. 


Any person who violates the provisions of this article shall be guilty 
of a felony and upon conviction thereof shall be subject to a fine of not 
less than $1,000.00 nor more than $5,000.00 or to imprisonment for not 
less than one and not more than five years, or both. Each violation shall 
constitute a separate offense. 
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History. — Code 1981, § 35-2-88, en- 
acted by Ga. L. 1995, p. 925, § 2. 


ARTICLE 5 
MOTOR CARRIER COMPLIANCE DIVISION 


35-2-100. Creation; members designated as law enforcement 
officers. 


There shall be created and established a division of the Department 
of Public Safety to be known as the Motor Carrier Compliance Division, 
and within the division shall be created a section to be known as the 
Motor Carrier Compliance Enforcement Section. Except as provided in 
Code Section 35-2-102, the members of the Motor Carrier Compliance 
Enforcement Section shall be known and designated as “law enforce- 
ment officers.” 


History. — Code 1981, § 35-2-100, en- 501; Ga. L. 2009, p. 122, § 1/HB 348; Ga. 
acted by Ga. L. 2005, p. 334, § 13A-2/HB_ L. 2012, p. 580, § 7/HB 865. 


35-2-101. Jurisdiction; duties and powers; use of dogs to detect 
controlled substances. 


(a) The Motor Carrier Compliance Enforcement Section of the de- 
partment shall have jurisdiction throughout this state with such duties 
and powers as are prescribed by law. 


(b) The primary duties of the Motor Carrier Compliance Enforce- 
ment Section shall be as follows: 


(1) Enforcement of laws and regulations relating to the size and 
the weights of motor vehicles, trailers, and loads as provided for in 
Article 2 of Chapter 6 of Title 32; 


(2) Enforcement of laws and regulations relating to licensing and 
fuel tax registration requirements and the reporting of violations 
thereof to the Department of Revenue; 


(3) Enforcement of safety standards for motor vehicles and motor 
vehicle components; 


(4) Enforcement of laws relating to hazardous materials carriers; 


(5) Enforcement of all state laws on the following properties owned 
or controlled by the Department of Transportation or the State Road 
and Tollway Authority: rest areas, truck-weighing stations or check- 
points, wayside parks, parking facilities, toll facilities, and any 
buildings and grounds for public equipment and personnel used for or 
engaged in administration, construction, or maintenance of the 
public roads or research pertaining thereto; 
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(6) Enforcement of Code Section 16-10-24, relating to obstructing 
or hindering law enforcement officers; 


(7) Directing and controlling traffic on any public road which is 
part of the state highway system but only in areas where mainte- 
nance and construction activities are being performed and at scenes 
of accidents and emergencies until local police officers or Georgia 
State Patrol officers arrive and have the situation under control; 


(8) Enforcement of Code Sections 32-9-4 and 40-6-54, relating to 
designation of restricted travel lanes; 


(9) Enforcement of Code Section 16-11-43, relating to obstructing 
highways, streets, sidewalks, or other public passages, on any public 
road which is part of the state highway system; 


(10) Enforcement of Code Section 16-7-43, relating to littering 
public or private property or waters, on any public road which is part 
of the state highway system; 


(11) Enforcement of Code Section 16-7-24, relating to interference 
with government property, on any public road which is part of the 
state highway system; and 


(12) Enforcement of any state law when ordered to do so by the 
commissioner. 


(c) In performance of the duties specified in subsection (b) of this 
Code section, certified law enforcement officers employed by the depart- 
ment or designated by the commissioner shall: 


(1) Be authorized to carry firearms; 
(2) Exercise arrest powers; 


(3) Have the power to stop, enter upon, and inspect all motor 
vehicles using the public highways for purposes of determining 
whether such vehicles have complied with and are complying with 
laws, the administration or enforcement of which is the responsibility 
of the department; 


(4) Have the power to examine the facilities where motor vehicles 
are housed or maintained and the books and records of motor carriers 
for purposes of determining compliance with laws, the administra- 
tion or enforcement of which is the responsibility of the department; 
and 


(5) Exercise the powers generally authorized for law enforcement 
officers in the performance of their duties or otherwise to the extent 
needed to protect any life or property when the circumstances 
demand action. 
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(d) The commissioner shall authorize law enforcement officers of the 
Motor Carrier Compliance Enforcement Section to make use of dogs 
trained for the purpose of detection of drugs and controlled substances 
while such officers are engaged in the performance of their authorized 
duties. If such authorized use of such a dog indicates probable cause to 
indicate the presence of contraband, the officer or officers shall in those 
circumstances have the full authority of peace officers to enforce the 
provisions of Article 2 of Chapter 13 of Title 16, the “Georgia Controlled 
Substances Act,” and Article 3 of Chapter 13 of Title 16, the “Dangerous 
Drug Act”; provided, however, that the department must immediately 
notify the local law enforcement agency and district attorney of the 
jurisdiction where a seizure is made. 


History. — Code 1981, § 35-2-101, en- 501; Ga. L. 2012, p. 580, § 7/HB 865; Ga. 
acted by Ga. L. 2005, p. 334, § 13A-2/HB_ L. 2016, p. 385, § 5/HB 806. 


35-2-102. Weight inspector positions; training; powers and re- 
sponsibilities; limits on responsibilities. 


(a) The commissioner is authorized to establish a position to be 
known as “weight inspector” within the Motor Carrier Compliance 
Enforcement Section of the Department of Public Safety. Weight 
inspectors shall be assigned to fixed scales facilities and shall not be 
authorized to operate outside such facilities. The number of such 
positions shall be determined by the commissioner within the limits set 
by available appropriations. Weight inspectors may be divided into such 
ranks as the commissioner deems appropriate. 


(b) The commissioner shall ensure that a weight inspector is prop- 
erly trained regarding laws governing commercial motor vehicle 
weight, registration, size, and load, including, but not limited to, 
commercial motor vehicle provisions in Article 2 of Chapter 6 of Title 32 
and safety standards for commercial motor vehicles and such motor 
vehicle components. The training required in the areas required by this 
subsection shall be equivalent to training provided to certified officers 
in the Motor Carrier Compliance Enforcement Section. 


(c) A weight inspector, at the fixed scales facility, shall be authorized 
to: 


(1) Enforce noncriminal provisions relating to commercial motor 
vehicle weight, registration, size, and load and assess a civil penalty 
for a violation of such provisions; and 


(2) Detain a commercial motor vehicle that: 


(A) Has a safety defect which is critical to the continued safe 
operation of the vehicle; 


(B) Is being operated in violation of any criminal law; or 
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(C) Is being operated in violation of an out-of-service order as 
reported on the federal Safety and Fitness Electronic Records data 
base. 


The detention authorized by this paragraph shall be for the purpose 
of contacting a certified member of the Motor Carrier Compliance 
Enforcement Section or Georgia State Patrol. A certified officer shall 
report to the scene of a detained vehicle and take any further action 
deemed appropriate including completing the inspection and inves- 
tigation, making an arrest, or bringing criminal or civil charges. 


(d) A weight inspector is not a peace officer and shall not be 
authorized to carry a firearm or exercise any power of arrest other than 
a citizen’s arrest in accordance with Code Sections 17-4-60 and 17-4-61. 
At all times while a weight inspector is on duty, there shall be a 
supervisor over the weight inspector also on duty who shall be a 
certified peace officer. 


History. — Code 1981, § 35-2-102, en- 
acted by Ga. L. 2009, p. 122, § 2/HB 343; 
Ga. L. 2012, p. 580, § 7/HB 865. 


ARTICLE 6 
CAPITOL POLICE DIVISION 


35-2-120. Definitions. 


As used in this article, the term: 


(1) “Capitol Square” means that area designated as such by Code 
Section 50-2-28. 


(2) “Commissioner” means the commissioner of public safety. 
(3) “Department” means the Department of Public Safety. 


(4) “Division” means the Capitol Police Division of the department 
created by this article. 


History. — Code 1981, § 35-2-120, en- Law reviews. — For annual survey of 
acted by Ga. L. 2010, p. 137, § 1/HB 1074. law on administrative law, see 62 Mercer 
Cross references. — Appointment of L. Rev. 1 (2010). 
nonuniformed investigators to protect 
state property, § 35-1-6. 


35-2-121. Establishment of Capitol Police Division; staffing. 


There is created and established a division of the Department of 
Public Safety to be known as the Capitol Police Division. The depart- 
ment shall staff such division with certified law enforcement officers, 
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who shall be designated capitol police officers, security personnel under 
the employment of or contract with the department, and any other 
certified peace officer employed by the department. 


History. — Code 1981, § 35-2-121, en- 
acted by Ga. L. 2010, p. 137, § 1/HB 1074. 


35-2-122. Jurisdiction; duties; power. 


(a) The division shall have jurisdiction and the primary duty to 
enforce all laws in Capitol Square and the property and buildings 
owned by the Georgia Building Authority within a five-mile radius of 
Capitol Square. 


(b) The division shall have the following additional duties: 


(1) To maintain peace and order and enforce the laws and regula- 
tions relating to controlling access to any building or property under 
the control or operation of the Georgia Building Authority; 


(2) To maintain peace and order and enforce the laws and regula- 
tions relating to controlling access to Capitol Square; 


(3) To enforce parking and traffic laws and to investigate accidents 
within Capitol Square; 


(4) To enforce state law when ordered to do so by the commissioner; 
and 


(5) To exercise the powers of a law enforcement officer to protect 
life and property. 


(c) In the performance of their duties, certified law enforcement 
officers shall be authorized to carry firearms and exercise the power of 
arrest. 


History. — Code 1981, § 35-2-122, en- 
acted by Ga. L. 2010, p. 137, § 1/HB 1074. 


35-2-123. Use of vehicles by off-duty law enforcement officer. 


Reserved. Repealed by Ga. L. 2016, p. 385, § 6/HB 806, effective April 
26, 2016. 


Editor’s notes. — This Code section 
was based on Code 1981, § 35-2-123, en- 
acted by Ga. L. 2010, p. 137, § 1/HB 1074. 


35-2-124. Reimbursement to the department for costs. 


The Georgia Building Authority shall reimburse the department for 
the costs to the department of performing police and security duties 
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within Capitol Square in accordance with an intergovernmental agree- 
ment by and between the department and the Georgia Building 
Authority. Such agreement shall set forth the amount to be paid by the 
Georgia Building Authority to the department for each fiscal year and 
shall be executed prior to the budget submission deadline set by the 
Governor’s Office of Planning and Budget. 


History. — Code 1981, § 35-2-124, en- 
acted by Ga. L. 2010, p. 137, § 1/HB 1074. 


ARTICLE 7 
STATE AVIATION OPERATIONS 


35-2-140. Transfer of certain personnel, aircraft, and other as- 
sets from the Georgia Aviation Authority to the De- 
partment of Public Safety. 


(a)(1) On and after September 1, 2011, the Department of Public 
Safety shall be authorized to acquire, operate, maintain, house, and 
dispose of all state aviation assets assigned to the department, to 
provide aviation services and oversight of such state aircraft and 
aviation operations for public safety and legitimate state business 
purposes, to achieve policy objectives through aviation missions, and 
to provide for the efficient operation of such state aircraft. 


(2) On September 1, 2011, the Georgia Aviation Authority shall 
transfer back to the custody and control of the Department of Public 
Safety all of the aircraft previously transferred to the authority by 
the Department of Public Safety and any associated parts and 
equipment; provided, however, that this article shall have no appli- 
cation to aircraft owned or operated by the Department of Defense. 


(3) On September 1, 2011, any person who is employed by the 
Department of Public Safety and is assigned for administrative 
purposes only to the Georgia Aviation Authority shall be transferred 
back to the Department of Public Safety and shall no longer be under 
the administration or direction of the Georgia Aviation Authority. In 
addition, on September 1, 2011, the six aviation mechanic positions 
that were previously transferred by the Department of Public Safety 
to the Georgia Aviation Authority shall be returned to the Depart- 
ment of Public Safety along with the funds budgeted for such 
positions. 


(4) All airfields and appurtenances, including hangars, previously 
transferred to the Georgia Aviation Authority by the Department of 
Public Safety and all funds, accounts receivable, a percentage of the 
budgeted operating funds, contracts, liabilities, and obligations asso- 
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ciated with the aircraft being transferred back to the Department of 
Public Safety as of September 1, 2011, shall become the property, 
funds, accounts receivable, budgeted operating funds, contracts, 
liabilities, and obligations of the Department of Public Safety on such 
date. 


(5) The Department of Public Safety shall be responsible for 
providing aviation services in support of public safety. The depart- 
ment shall be authorized to dispose of any state aircraft and apply the 
proceeds derived therefrom to the purchase of replacement aviation 
assets. 


(b) The Department of Public Safety shall have the power to: 


(1) Hire, organize, and train personnel to operate, maintain, 
house, purchase, and dispose of aviation assets; 


(2) Purchase, lease, maintain, develop, and modify facilities to 
support aviation assets and operations; 


(3) Develop operating, maintenance, safety, security, training, ed- 
ucation, and scheduling standards for state aviation operations and 
conduct inspections, audits, and other similar oversight to determine 
practices and compliance with such standards; 


(4) Develop an accountability system for state aviation operations 
and activities; 


(5) Identify the costs associated with training, education, and the 
purchase, operation, maintenance, and administration of state air- 
craft and aviation operations and related facilities; 


(6) In conjunction with the Georgia Aviation Authority, develop an 
appropriate joint billing structure for passenger transportation 
where the aircraft is designated and operated as a “civil aircraft” 
under Part 91 of the Federal Aviation Regulations and charge 
agencies and other state entities for the full variable hourly costs for 
the operation of each type aircraft, evaluated annually and adjusted 
as necessary based upon the price of fuel, maintenance, and other 
fees that are a direct result of flying the aircraft on that specific trip; 
provided, however, that any billing to an agency by the department 
shall be suspended whenever the Governor declares a state of 
emergency on any cost associated with aircraft used during and in 
response to such state of emergency; 


(7) Retain appropriate external consulting and auditing expertise; 


(8) Engage aviation industry representatives to ensure best prac- 
tices for state aviation assets; 


(9) Delegate certain powers pursuant to this article to other state 
entities; 
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(10) Otherwise implement appropriate and efficient management 
practices for state aviation operations; and 


(11) Enter into agreements with the Georgia Aviation Authority for 
mutual use of state airfields and appurtenances, including aircraft 


hangars. 


History. — Code 1981, § 35-2-140, en- 
acted by Ga. L. 2011, p. 409, § 4/HB 414. 


ARTICLE 8 
OFFICE OF PUBLIC SAFETY OFFICER SUPPORT 


Editor’s notes. — Ga. L. 2018, p. 716, 
§ 3/HB 703, not codified by the General 
Assembly, provided that this article be- 
comes effective only when funds are spe- 
cifically appropriated for purposes of the 
Act, in an Appropriations Act. When funds 
are so appropriated, then the amendment 
shall become effective on the later of the 


35-2-160. Definitions. 


date on which such appropriations Act 
becomes effective or the beginning date of 
the fiscal year for which such appropria- 
tions are made. Funds were appropriated 
at the 2019 session of the General Assem- 
bly. This article became effective July 1, 
2019. 


As used in this article, the term: 


(1) “Critical incident support services” means interventions de- 
signed to provide compassionate or coping support in the event of 
involvement in, being a witness to, or being otherwise affected by a 
traumatic event, including, but not limited to, any series of events 
that render a traumatic effect. 


(2) “Peer counselor” shall have the same meaning as provided for 
in Code Section 24-5-510. 


(3) “Public entity” means any agency or department of this state or 
a political subdivision or municipality of this state or an authority of 
this state. 


(4) “Public safety officer” means a peace officer, correctional officer, 
emergency health worker, firefighter, highway emergency response 
operator, jail officer, juvenile correctional officer, probation officer, or 
emergency services dispatcher. 


(5) “Support coordinator” means the coordinator of the Office of 
Public Safety Officer Support within the Department of Public Safety. 


History. — Code 1981, § 35-2-160, en- 
acted by Ga. L. 2018, p. 716, § 2/HB 703. 
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35-2-161. Office of Public Safety Officer Support established. 


There is established the Office of Public Safety Officer Support within 
the Department of Public Safety. 


History. — Code 1981, § 35-2-161, en- 
acted by Ga. L. 2018, p. 716, § 2/HB 703. 


35-2-162. Support coordinator. 


The support coordinator shall be appointed by and be under the 
direction of the commissioner. The support coordinator shall be an 
individual with experience as a public safety officer and who has 
received training and exhibited a demonstrated professional ability to 
provide emotional and moral support to public safety officers. The 
support coordinator may also otherwise serve as a public safety officer 
within the department. The support coordinator is charged and empow- 
ered to carry out the responsibilities provided for under this article. 


History. — Code 1981, § 35-2-162, en- 
acted by Ga. L. 2018, p. 716, § 2/HB 703. 


35-2-163. Peer counseling and critical incident support ser- 
vices; certification; employment of necessary staff. 


(a) The Office of Public Safety Officer Support within the Depart- 
ment of Public Safety may respond to and provide peer counselors and 
critical incident support services to any requesting public entities that 
employ public safety officers. The office may respond to and provide 
peer counselors and critical incident support services for the benefit of 
public safety officers experiencing post-traumatic stress disorder or 
other trauma associated with public safety. The office shall develop a 
course of training in critical incident stress management and in any 
other related subject matter for the benefit of public safety officers. 


(b) The support coordinator shall certify individuals, who shall be 
peer counselors, as having received training and demonstrated ability 
to provide emotional and moral support to public safety officers consis- 
tent with the purposes of this article. 


(c) The support coordinator, with approval of the commissioner, may 
employ or retain persons as he or she deems necessary to serve as peer 
counselors and staff consistent with the purposes of this article. 


History. — Code 1981, § 35-2-163, en- 
acted by Ga. L. 2018, p. 716, § 2/HB 703. 
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35-2-164. Provision and designation of office space, personnel, 
supplies, and materials; policies and procedures. 


The commissioner is authorized to provide and designate for the use 
of the support coordinator such space as shall be necessary to quarter 
the support coordinator and his or her staff. The support coordinator 
shall establish policies and procedures for the implementation of this 
article and is authorized to employ and secure the necessary staff, 
supplies, and materials to carry out this article, subject to the approval 
of the commissioner. 


History. — Code 1981, § 35-2-164, en- 
acted by Ga. L. 2018, p. 716, § 2/HB 703. 
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35-3-2. 
35-3-3. 
35-3-4. 


35-3-4.1. 


35-3-4.2. 


35-3-4.3. 


35-3-9.2. 


35-3-10. 


35-3-11. 
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CHAPTER 3 


GEORGIA BUREAU OF INVESTIGATION 


Article 1 


General Provisions 


Definitions. 

Creation. 

Divisions of bureau. 

Powers and duties of bureau 
generally. 

Subpoena for production of 
electronic communication ser- 
vice records for computer or 
electronic device used in fur- 
therance of certain offenses 
against minors. 

Subpoena authority for inves- 
tigating fraudulent real es- 
tate transactions. 

Subpoena power for investi- 
gations of violations involving 
trafficking of persons for labor 
or sexual servitude. 

Issuance of a subpoena; fail- 
ure to comply. 

Director — Creation; appoint- 
ment and removal; powers 
and duties. 

Director — Unclassified ser- 
vice; compensation. 
Agreements by director and 
commissioner for provision of 
services and material. 
Powers of agents of bureau 
generally. 

Power of bureau to assist 
other law enforcement agen- 
cies. 

Narcotics agents. 

Special Cocaine Task Force 
[Repealed]. 

Mobile cocaine education van 
[Repealed]. 

Participation by bureau per- 
sonnel and director in Em- 
ployees’ Retirement System of 
Georgia. 

Applicability of merit system 
to agents of bureau; retention 
of badge and weapon by dis- 
abled agent. 
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35-3-12. Payment of medical and sim- 
ilar expenses of members in- 
jured in line of duty; proce- 
dure. 

35-3-13. Requests for investigation of 
criminal matters and crime 
related fires; access to local 
services and records. 

35-3-14. Bureau to publicly post and 
share on website certain in- 
formation from Law Enforce- 
ment Notification System of 
United States Department of 
Homeland Security. 

35-3-15 and 35-3-16 [Repealed]. 


Article 2 
Georgia Crime Information Center 


35-3-30. Definitions. 

35-83-31. Establishment of center; staff 
and equipment generally; 
State Personnel Board status 
of personnel. 

35-3-32. Establishment of council; 
composition; duties and re- 
sponsibilities of council gener- 


ally. 

35-3-33. Powers and duties of center 
generally. 

35-3-34. Disclosure and dissemination 


of criminal records to private 
persons and businesses; re- 
sulting responsibility and lia- 
bility of issuing center; provi- 
sion of certain information to 
the FBI in conjunction with 
the National Instant Crimi- 
nal Background Check Sys- 
tem. 

35-3-34.1. Circumstances when exoner- 
ated first offender’s criminal 
record may be disclosed. 

35-3-34.2. Exchange of national criminal 
history background checks on 
providers of care to children, 
the elderly, and persons with 
disabilities. 

35-3-35. Disclosure and dissemination 
of records to public agencies 
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Sec. 

and political subdivisions; re- 
sponsibility and liability of is- 
suing center. 

Superseded. 

Duties of state criminal jus- 
tice agencies as to submission 
of fingerprints, photographs, 
and other identifying data to 
center; responsibility for ac- 
curacy. 

Review of individual’s crimi- 
nal history record informa- 
tion; definitions; privacy con- 
siderations; written 
application requesting re- 
view; inspection. 
Unauthorized requests or dis- 
closures of criminal history 
record information; disclosure 
of techniques used to ensure 
security or privacy of criminal 
history records. 

Effect of neglect or refusal of 
official to act as required by 
article. 

National Crime Prevention 
and Privacy Compact; ratifi- 
cation; criminal history re- 
cords repository. 
Construction of article. 


Article 3 
Antiterrorism Task Force 


Short title. 

Legislative findings; purpose; 
liberal construction. 
“Terroristic act” defined. 
Creation of task force; pur- 
poses. 

Confidentiality of investiga- 
tive reports and identity of 
agents. 

Authority to work with other 
law enforcement agencies. 


Article 4 


Missing Children Information 
Center 


35-3-37. 


35-3-38. 


35-3-39. 


35-3-39.1. 


35-3-40. 


35-3-64. 


35-3-65. 


35-3-80. 
35-3-81. 


Definitions. 

Establishment, development, 
maintenance, and operation 
of center; staff. 


35-3-82. Powers and duties. 
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35-3-83. Missing child reports. 

35-38-84. Sending information to cen- 
ter. 

35-3-85. Registration of related orga- 
nizations. 

Article 5 
Georgia Bureau of Investigation 
Nomenclature 

35-3-100. Short title. 

35-3-101. Definitions. 

35-3-102. Permission required for use of 
bureau nomenclature. 

35-3-103. Permission required for use of 
bureau symbols. 

35-3-104. Procedures for seeking per- 
mission to use bureau nomen- 
clature or symbols. 

35-3-105. Injunction against violations. 

35-3-106. Civil penalties. 

35-3-107. Damage suits against viola- 
tors. 

35-3-108. Criminal penalties. 

Article 6 
Division of Forensic Sciences 

35-3-150. Definitions. 

35-3-151. Responsibilities. 

35-3-152. Appointment, powers, and re- 
sponsibilities of division di- 
rector. 

35-3-153. Chief medical examiner office 
created; appointment; respon- 
sibilities. 

35-3-154. Division requirements. 


35-3-154.1. Admission of reports from 
state crime laboratory. 


35-3-155. Application of Administrative 

Procedure Act. 
Article 6A 
DNA Sampling, Collection, and 
Analysis 

35-3-160. DNA analysis upon conviction 
of certain sex offenses. 

35-3-161. Time and procedure for with- 
drawal of blood samples. 

35-3-162. Procedure for analysis and 


storage of blood sample; use of 
remainder of sample not sub- 
jected to analysis; confidenti- 
ality of results. 
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35-3-163. 


35-3-164. 


35-3-165. 
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Dissemination of information 
in data bank to law enforce- 
ment officials; comparison of 
profile; request for search; 
separate statistical data base 
authorized; fee for search and 
comparative analysis. 
Unlawful dissemination or 
use of information; obtaining 
sample without authority. 
Expungement of DNA profile 
in data bank; requirements. 


Article 7 


State-Wide Alert System for Missing 


35-3-170. 
35-3-171. 
35-3-172. 


35-3-173. 


35-3-174. 


35-3-175. 


35-3-176. 


35-3-177. 


Disabled Adults 


Short title. 

Definitions. 

Development and implemen- 
tation of state-wide alert sys- 
tem for disabled adults and 
medically endangered per- 
sons. 

Director to be state-wide coor- 
dinator for alert system. 
Time for reporting elopement 
of disabled person from per- 
sonal care home and assisted 
living community. 
Recruitment of media, private 


Sec. 
35-3-178. 


35-3-179. 


35-3-180. 


T.35, C.3, A.1 


Obligations of agencies par- 
ticipating in alert system; 
participation of Georgia Lot- 
tery Corporation in dissemi- 


nating alert information 
through retail establish- 
ments. 


Termination of alert system 
with respect to particular dis- 
abled adult or medically en- 
dangered person. 

Immunity from civil damages 
for dissemination of alert in- 
formation. 


Article 8 


Alert Systems for Unapprehended 


35-3-190. 


35-3-191. 


Suspects 


State-wide alert system for 
unapprehended murder or 
rape suspects determined to 
be serious public threats. 
State-wide alert system for 
suspects of crimes involving 
death or serious injury of 
peace officer; alert system for 
missing peace officer. 


Article 9 


Georgia Information Sharing and 


Analysis Center 


and governmental entities, 35-3-200. Definitions. 
and others for assistance in 35-3-201. Georgia Information Sharing 
developing and implementing and Analysis Center estab- 
alert system; contractual lished; purpose. 
agreements for system sup- 35-3-202. Responsibilities of director for 
port. center operations. 
Criteria for activating alert 35-3-203. Cooperative activities of cen- 
system. ter. 
Verification that criteria for 35-3-204. Membership; availability of 
activation have been met. analysts. 
ARTICLE 1 
GENERAL PROVISIONS 


Editor’s notes. — By resolution (Ga. L. Bureau of Investigation as the “Phil Pe- 
1986, p. 534), the General Assembly des- 
ignated the headquarters of the Georgia 
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ters Building”. 


35-3-1 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-3-3 
35-3-1. Definitions. 


As used in this chapter, the term: 
(1) “Bureau” means the Georgia Bureau of Investigation. 


(2) “Director” means the director of the Georgia Bureau of Inves- 
tigation. 


History. — Code 1981, § 35-3-1; Ga. L. was created as part of the Code revision 
2005, p. 599, § 1/SB 146. and was thus enacted by Ga. L. 1981, Ex. 
Editor’s notes. — This Code section Sess., p. 8 (Code Enactment Act). 
JUDICIAL DECISIONS 


Cited in State v. Holton, 173 Ga. App. 
241, 326 S.E.2d 235 (1984). 


35-3-2. Creation. 


There is created a Georgia Bureau of Investigation which shall be a 
separate department and agency of state government. 


History. — Ga. L. 1937, p. 322, art. 3, 
§ 1; Ga. L. 1972, p. 1015, §§ 1608, 1608.1; 
Ga. L. 1974, p. 109, § 2. 


JUDICIAL DECISIONS 


Cited in State v. Holton, 173 Ga. App. 
241, 326 S.E.2d 235 (1984). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 16A Am. Jur. 2d, Con- C.J.S. — 16A C.J.S., Constitutional 
stitutional Law, §§ 347 et seq., 393. Law, §§ 707, 708, 709. 


35-3-3. Divisions of bureau. 


The Georgia Bureau of Investigation shall be composed of the 
Investigations Division, the Forensic Sciences Division, the Georgia 
Crime Information Center Division, and such other divisions as may be 
created by the board. 


History. — Ga. L. 1974, p. 109, § 2; Ga. 
L. 1980, p. 497, § 1. 


JUDICIAL DECISIONS 


Cited in State v. Holton, 173 Ga. App. State, 349 Ga. App. 154, 825 S.E.2d 530 
241, 326 S.H.2d 235 (1984); Ledbetter v. (2019). 
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35-3-4. Powers and duties of bureau generally. 


(a) It shall be the duty of the bureau to: 


(1) Take, receive, and forward fingerprints, photographs, descrip- 
tions, and measurements of persons in cooperation with the bureaus 
and departments of other states and of the United States; 


(2) Exchange information relating to crime and criminals; 


(3) Keep permanent files and records of such information procured 
or received; 


(4) Provide for the scientific investigation of articles used in 
committing crimes or articles, fingerprints, or bloodstains found at 
the scene of a crime; 


(5) Provide for the testing and identification of weapons and 
projectiles fired therefrom; 


(6) Acquire, collect, classify, and preserve any information which 
would assist in the identification of any deceased individual who has 
not been identified after the discovery of such deceased individual; 


(7) Acquire, collect, classify, and preserve immediately any infor- 
mation which would assist in the location of any missing person, 
including any minor, and provide confirmation as to any entry for 
such a person to the parent, legal guardian, or next of kin of that 
person and the bureau shall acquire, collect, classify, and preserve 
such information from such parent, guardian, or next of kin; 


(8) Exchange such records and information as provided in para- 
graphs (6) and (7) of this subsection with, and for the official use of, 
authorized officials of the federal government, the states, cities, 
counties, and penal and other institutions. With respect to missing 
minors, such information shall be transmitted immediately to other 
law enforcement agencies; 


(9) Identify and investigate violations of Article 4 of Chapter 7 of 
Title 16; 


(10) Identify and investigate violations of Part 2 of Article 3 of 
Chapter 12 of Title 16, relating to offenses related to minors; 


(11) Identify and investigate violations of Article 8 of Chapter 9 of 
Title 16; 


(12) Identify and investigate violations of Article 5 of Chapter 8 of 
Title 16; 


(13) Identify and investigate violations of Code Section 16-5-46; 
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(14) Identify and investigate violations of Article 8 of Chapter 5 of 
Title 16; and 


(15)(A) Acquire, collect, analyze, and provide to the board any 
information which will assist the board in determining a sexual 
offender’s risk assessment classification in accordance with the 
board’s duties as specified in Code Section 42-1-14, including, but 
not limited to, obtaining: 


(i) Incident, investigative, supplemental, and arrest reports 
from law enforcement agencies; 


(ii) Records from clerks of court; 


(iii) Records and information maintained by prosecuting at- 
torneys; 


(iv) Records maintained by state agencies, provided that any 
records provided by the State Board of Pardons and Paroles that 
are classified as confidential state secrets pursuant to Code 
Section 42-9-53 shall remain confidential and shall not be made 
available to any other person or entity or be subject to subpoena 
unless declassified by the State Board of Pardons and Paroles; 
and 


(v) Other documents or information as requested by the board. 
(B) As used in this paragraph, the term: 


(i) “Board” means the Sexual Offender Registration Review 
Board. 


Gi) “Risk assessment classification” means the level into 
which a sexual offender is placed based on the board’s assess- 
ment. 


(iii) “Sexual offender” has the same meaning as set forth in 
Code Section 42-1-12. 


(b) In addition to the duties provided in subsection (a) of this Code 
section, the members of the bureau shall have and are vested with the 
same authority, powers, and duties as are possessed by the members of 
the Uniform Division of the Department of Public Safety under this 
title. 


History. — Ga. L. 1937, p. 322, art. 3, 217, § 9/HB 200; Ga. L. 2012, p. 351, 
$ 1; Ga. L. 1941, p. 277, § 4; Ga. L. 1974, § 5/HB 1110; Ga. L. 2012, p. 985, § 1/HB 
p. 109, § 2; Ga. L. 1977, p. 752, § 1;Ga.L. 895; Ga. L. 2013, p. 524, § 3-5/HB 78; Ga. 
1982, p. 3, § 35; Ga. L. 1984, p. 690, § 2; L. 2013, p. 1056, § 3/HB 122. 

Ga. L. 1985, p. 149, § 35; Ga. L. 1996, p. Cross references. — Disposition of 
416, § 9; Ga. L. 2007, p. 283, § 3/SB 98; unclaimed dead bodies, § 31-21-20 et seq. 
Ga. L. 2008, p. 601, § 2/SB 388; Ga. L. Authority of director of forensic sciences 
2010, p. 1162, § 2/SB 371; Ga. L. 2011, p. division to make facilities of division 
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available for post-mortem examinations 
and autopsies and to authorize licensed 
physicians or pathologists to act as medi- 
cal examiners in performing post-mortem 
examinations or autopsies, § 45-16-22. 
Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2012, paragraph 
(a)(14), as enacted by Ga. L. 2012, p. 985, 
§ 1/HB 895, was redesignated as para- 
graph (a)(15), “and” was deleted at the end 
of paragraph (a)(13), and “; and” was sub- 


GEORGIA BUREAU OF INVESTIGATION 


35-3-4 


stituted for a period at the end of para- 
graph (a)(14). 

Law reviews. — For annual survey of 
law on real property, see 62 Mercer L. Rev. 
283 (2010). For article on the 2011 amend- 
ment of this Code section, see 28 Ga. St. 
U. L. Rev. 131 (2011). For article, “Crimes 
and Offenses: Crimes Against the Person,” 
see 28 Ga. St. U. L. Rev. 131 (2011). For 
annual survey on administrative law, see 
64 Mercer L. Rev. 39 (2012). 


JUDICIAL DECISIONS 


Investigation of missing persons. — 
State proved that the false statement al- 
leged in the indictment was made in a 
matter within the jurisdiction of the Geor- 
gia Bureau of Investigation (GBI) because 
the GBI was actively investigating a miss- 
ing person case; because two videos con- 
tained clues referencing a Georgia miss- 
ing person and the location of a missing 
person’s body parts in Augusta, and it was 
then determined that the computer from 
which the videos were being posted was in 
Georgia, the jury could reasonably infer 
that the other missing person cases refer- 


enced in the first video would have a 
Georgia connection, giving the GBI juris- 
diction to investigate the cases. Haley v. 
State, 289 Ga. 515, 712 S.E.2d 838 (2011), 
cert. denied, US. , 183 S. Ct. 60, 
183 L. Ed. 2d 711 (2012). 

Cited in Pittman v. State, 110 Ga. App. 
625, 139 S.E.2d 507 (1964); Interstate Life 
& Accident Ins. Co. v. Whitlock, 112 Ga. 
App. 212, 144 S.E.2d 532 (1965); Baxter v. 
State, 134 Ga. App. 286, 214 S.E.2d 578 
(1975); State v. Mulkey, 252 Ga. 201, 312 
S.E.2d 601 (1984); Allison v. State, 188 Ga. 
App. 460, 373 S.E.2d 273 (1988). 


OPINIONS OF THE ATTORNEY GENERAL 


Power to contract for district head- 
quarters. — Director of Georgia Bureau 
of Investigation has same power to con- 
tract with local governments for district 
headquarters as Commissioner of Public 
Safety. 1983 Op. Att’y Gen. No. 83-39. 

Discovery requests for criminal in- 
vestigation records of the Georgia Bureau 
of Investigation should be coordinated 
with the prosecuting attorney who should 
be the primary source for determining the 
response. 1998 Op. Att’y Gen. No. 98-15. 

Bureau cannot destroy records 
pursuant to court order when not 


party litigant. — Department (now bu- 
reau) is neither authorized nor required to 
destroy the department’s criminal identi- 
fication records pursuant to an order en- 
tered in a case in which the department 
(now bureau) was not a party litigant. 
1970 Op. Att’y Gen. No. 70-158. 

Prohibited employment. — Individ- 
ual may not be employed by the Georgia 
Bureau of Investigation Division of Foren- 
sic Sciences at the same time that the 
individual is a county deputy coroner. 
1997 Op. Atty Gen. No. 97-21. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 227, 229, 237. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 640 et seq., 646 et seq., 655. 67 
C.J.S., Officers and Public Employees, 
§§ 323, 324. 


ALR. — Fingerprints, palm prints, or 
bare footprints as evidence, 28 A.L.R.2d 
1115. 

Admissibility of bare footprint evidence, 
45 A.L.R.4th 1178. 
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35-3-4.1. Subpoena for production of electronic communication 
service records for computer or electronic device used 
in furtherance of certain offenses against minors. 


(a)(1) In any investigation of a violation of Code Section 16-12-100, 
16-12-100.1, or 16-12-100.2 involving the use of a computer or an 
electronic device in furtherance of an act related to a minor, or any 
investigation of a violation of Article 8 of Chapter 9 of Title 16, the 
director, assistant director, or deputy director for investigations shall 
be authorized to issue a subpoena, with the consent of the Attorney 
General, to compel the production of electronic communication ser- 
vice or remote communication service records or other information 
pertaining to a subscriber or customer of such service, exclusive of 
contents of communications. 


(2) A provider of electronic communication service or remote com- 
puting service shall disclose to the bureau the: 


(A) Name; 
(B) Address; 


(C) Local and long distance telephone connection records, or 
records of session times and durations; 


(D) Length of service, including the start date, and types of 
service utilized; 


(E) Telephone or instrument number or other subscriber num- 
ber or identity, including any temporarily assigned network ad- 
dress; and 


(F) Means and source of payment for such service, including any 
credit card or bank account number of a subscriber to or customer 
of such service. 


(3) A provider of electronic communication service or remote com- 
puting service shall not provide notification of the subpoena issued 
pursuant to paragraph (1) of this subsection to the subscriber or 
customer of such service. 


(b) Upon failure of a person without lawful excuse to obey a sub- 
poena, the director, assistant director, or the deputy director for 
investigations, through the Attorney General or district attorney, may 
apply to a superior court having jurisdiction for an order compelling 
compliance. Such person may object to the subpoena on grounds that it 
fails to comply with this Code section or upon any constitutional or 
other legal right or privilege of such person. The court may issue an 
order modifying or setting aside such subpoena or directing compliance 
with the original subpoena. 
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(c) The Attorney General may request that a natural person who 
refuses to produce relevant matter on the ground that the production of 
records may incriminate such person be ordered by the court to provide 
such records. With the exception of a prosecution for perjury, a natural 
person who complies with the court order to provide such records 
asserting a privilege against self-incrimination to which he or she is 
entitled by law shall not be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or thing 
concerning which he or she may testify or produce evidence, documen- 
tary or otherwise. 


(d)(1) Information obtained pursuant to a subpoena enforced by this 
Code section shall not be made public or, except as authorized in 
paragraph (2) of this subsection, disclosed by the director, assistant 
director, deputy director for investigations, or the director’s employ- 
ees beyond the extent necessary for the enforcement of this Code 
section. 


(2) The director, assistant director, deputy director for investiga- 
tions, or the director’s employees shall be authorized to provide to any 
federal, state, or local law enforcement agency any information 
acquired under this Code section in furtherance of a criminal inves- 
tigation in violation of Code Section 16-12-100, 16-12-100.1, or 
16-12-100.2. 


(e) As used in this Code section, the terms “electronic communication 
service” and “remote communication service” shall have the same 
meaning as set forth in Code Section 16-9-92. 


History. — Code 1981, § 35-3-4.1, en- Cross references. — Computer or 
acted by Ga. L. 2007, p. 283, § 4/SB 98; electronic pornography and child exploita- 
Ga. L. 2008, p. 601, § 3/SB 388; Ga. L. tion prevention, § 16-12-100.2. 


2018, p. 507, § 1-1/SB 336. Law reviews. — For article on the 
The 2018 amendment, effective July 2018 amendment of this Code section, see 
1, 2018, added paragraph (a)(3). 35 Ga. St. U. L. Rev. 119 (2018). 
JUDICIAL DECISIONS 


Cited in Courtney v. State, 340 Ga. 
App. 496, 797 S.E.2d 496 (2017). 


35-3-4.2. Subpoena authority for investigating fraudulent real 
estate transactions. 


(a) In any investigation of a violation of Article 5 of Chapter 8 of Title 
16 or other criminal violations involving fraudulent real estate trans- 
actions, the director, assistant director, or deputy director for investi- 
gations shall be authorized to issue a subpoena, with the consent of the 
Attorney General, to compel the production of books, papers, docu- 
ments, or other tangible things, including records and documents 
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contained within, or generated by, a computer or any other electronic 
device. 


(b) Upon the failure of a person without lawful excuse to obey a 
subpoena, the director, assistant director, or the deputy director for 
investigations, through the Attorney General or district attorney, may 
apply to a superior court having jurisdiction for an order compelling 
compliance. Such person may object to the subpoena on grounds that it 
fails to comply with this Code section or upon any constitutional or 
other legal right or privilege of such person. The court may issue an 
order modifying or setting aside such subpoena or directing compliance 
with the original subpoena. Failure to obey a subpoena issued under 
this Code section may be punished by the court as contempt of court. 


History. — Code 1981, § 35-3-4.2, en- law on real property, see 62 Mercer L. Rev. 
acted by Ga. L. 2010, p. 1162, § 3/SB 371. 283 (2010). 
Law reviews. — For annual survey of 


35-3-4.3. Subpoena power for investigations of violations in- 
volving trafficking of persons for labor or sexual ser- 
vitude. 


(a) In any investigation of a violation of Code Section 16-5-46 
involving trafficking of persons for labor or sexual servitude, the 
director, assistant director, or deputy director for investigations shall be 
authorized to issue a subpoena, with the consent of the Attorney 
General, to compel the production of books, papers, documents, or other 
tangible things, including records and documents contained within, or 
generated by, a computer or any other electronic device. 


(b) A provider of electronic communication service or remote comput- 
ing service shall not provide notification of the subpoena issued 
pursuant to subsection (a) of this Code section to the subscriber or 
customer of such service. 


(c) Upon the failure of a person without lawful excuse to obey a 
subpoena, the director, assistant director, or the deputy director for 
investigations, through the Attorney General or district attorney, may 
apply to a superior court having jurisdiction for an order compelling 
compliance. Such person may object to the subpoena on grounds that it 
fails to comply with this Code section or upon any constitutional or 
other legal right or privilege of such person. The court may issue an 
order modifying or setting aside such subpoena or directing compliance 
with the original subpoena. Failure to obey a subpoena issued under 
this Code section may be punished by the court as contempt of court. 
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History. — Code 1981, § 35-3-4.3, en- able for crimes committed while being 
acted by Ga. L. 2011, p. 217, § 10/HB 200; trafficked, § 16-3-6. 
Ga. L. 2018, p. 507, § 1-2/SB 336. Law reviews. — For article on the 
The 2018 amendment, effective July 2011 enactment of this Code section, see 
1, 2018, added subsection (b); and redes- 28 Ga. St. U. L. Rev. 131 (2011). For 
ignated former subsection (b) as present article, “Crimes and Offenses: Crimes 
subsection (c). Against the Person,” see 28 Ga. St. U. L. 
Cross references. — Defense avail- Rev. 131 (2011). 


35-3-4.4. Issuance of a subpoena; failure to comply. 


(a) In any investigation of a violation of Article 8 of Chapter 5 of Title 
16 or other criminal violation involving the abuse, neglect, or exploita- 
tion of a disabled adult, elder person, or resident, the director, assistant 
director, or deputy director for investigations shall be authorized to 
issue a subpoena, with the consent of the Attorney General, to compel 
the production of books, papers, documents, or other tangible things, 
including records and documents contained within, or generated by, a 
computer or any other electronic device, unless such records are wholly 
owned by the federal government. 


(b) Upon the failure of a person without lawful excuse to obey a 
subpoena, the director, assistant director, or deputy director for inves- 
tigations, through the prosecuting attorney, may apply to a superior 
court having jurisdiction for an order compelling compliance. Such 
person may object to the subpoena on the grounds that it fails to comply 
with this Code section or upon any constitutional or other legal right or 
privilege of such person. The court may issue an order modifying or 
setting aside such subpoena or directing compliance with the original 
subpoena. Failure to obey a subpoena issued under this Code section 
may be punished by the court as contempt of court. 


History. — Code 1981, § 35-3-4.4, en- Effective date. — This Code section 
acted by Ga. L. 2018, p. 602, § 5/HB 635. became effective July 1, 2018. 


35-3-5. Director — Creation; appointment and removal; powers 
and duties. 


(a) There is created the position of director. 


(b) The director shall be the chief administrative officer and shall be 
both appointed and removed by the Board of Public Safety with the 
approval of the Governor. 


(c) The director shall coordinate and supervise the work of the 
Georgia Child Fatality Review Panel created by Code Section 19-15-4 or 
shall designate a person from within the bureau to serve as the 
coordinator and supervisor and shall provide such staffing and admin- 
istrative support to the Georgia Child Fatality Review Panel as may be 
necessary to enable it to carry out its statutory duties. 
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(d) The director shall report the death of any child to the chairperson 
of the review committee, as such term is defined in Code Section 
19-15-1, for the county in which such child resided at the time of death, 
unless the director or his or her designee has knowledge that such 
death has been reported by the county medical examiner or coroner, 
pursuant to Code Section 19-15-38, and shall provide such review 
committee access to any records of the bureau relating to such child. 


(e) Except as otherwise provided by this chapter, and subject to the 
general policy established by the board, the director shall supervise, 
direct, account for, organize, plan, administer, and execute the func- 


tions vested in the bureau by this chapter. 


History. — Ga. L. 1974, p. 109, § 2; Ga. 
L. 2005, p. 599, § 2/SB 146; Ga. L. 2014, p. 
34, § 2-8/SB 365. 

Editor’s notes. — Ga. L. 2014, p. 34, 
§ 2-1/SB 365, not codified by the General 
Assembly, provides that: “This part shall 
be known and may be cited as the ‘Jour- 
ney Ann Cowart Act.” 

Ga. L. 2014, p. 34, § 2-9/SB 365, not 
codified by the General Assembly, pro- 
vides that: “It is the intent of the General 
Assembly to provide for transparency rel- 
ative to investigations involving child 


abuse and child fatalities in order to best 
protect the children of this state. The 
General Assembly finds that more disclo- 
sure of information may be necessary 
when a child is deceased. The General 
Assembly intends that agencies and de- 
partments of this state share data in order 
to conduct research for the purpose of 
preventing child fatalities in this state.” 

Law reviews. — For article on the 
2014 amendment of this Code section, see 
31 Ga. St. U. L. Rev. 25 (2014). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 231 et seq. 
C.J.S. — 63 C.J.S., Municipal Corpora- 


tions, §§ 640 et seq., 655. 67 C.J.S., Offi- 
cers and Public Employees, §§ 323, 324. 


35-3-6. Director — Unclassified service; compensation. 


The director shall be in the unclassified service as defined by Code 
Section 45-20-2 and his or her compensation shall be fixed by the board. 


History. — Ga. L. 1974, p. 109, § 2; Ga. 
L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 
446, § 2-50/HB 642. 

Cross references. — State merit sys- 
tem generally, § 45-20-1 et seq. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
tion as of June 30, 2012, shall be trans- 


ferred to the Department of 
Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 258 et seq., tions, § 634 et seq. 67 C.J.S., Officers and 
276 et seq., 432. Public Employees, § 374 et seq. 


35-3-7. Agreements by director and commissioner for provision 
of services and material. 


The director and the commissioner of public safety are authorized to 
enter into agreements, subject to approval of the Board of Public Safety, 
for the provision of such services, material, or combination thereof as 
may be useful in the performance of the official duties of the bureau or 
the department. 


History. — Ga. L. 1974, p. 109, § 2;Ga. (2011). For article, “The Emory Law Vol- 
L. 1987, p. 3, § 35; Ga. L. 2005, p. 599, unteer Clinic for Veterans: Serving Those 
§ 3/SB 146. Who Served,” see 19 Ga. St. B.J. 26 (Feb. 

Law reviews. — For article, “Adminis- 2014). 
trative Law,” see 63 Mercer L. Rev. 47 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public 
Officers and Employees, §§ 227, 229,237. Employees, §§ 323, 324. 


35-3-8. Powers of agents of bureau generally. 


(a) All properly appointed agents of the bureau shall have the 
powers, including the power of making arrests and appearing in court, 
for the enforcement of all criminal statutes pertaining to the manufac- 
ture, transportation, distribution, sale, or possession of liquor, wine, 
beer, alcoholic beverages, cigars, cigarettes, little cigars, cheroots, 
stogies, and loose or smokeless tobacco and shall concurrently with 
agents and enforcement officers appointed by the state revenue com- 
missioner have the authority throughout the state to: 


(1) Obtain and execute warrants for the arrest of persons charged 
with violations of such laws; 


(2) Obtain and execute search warrants in the enforcement of such 
laws; 


(3) Arrest without warrant any person found in violation of such 
laws, or endeavoring to escape, or if for other cause there is likely to 
be a failure of enforcement of such laws for want of an officer to issue 
a warrant; 


(4) Make investigations in the enforcement of such laws and in 
connection therewith to go upon any property outside of buildings, 
posted or otherwise, in the performance of such duties; 
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(5) Seize and take possession of all property which is declared 
contraband under such laws; and 


(6) Carry firearms while performing their duties. 


(b) The enforcement powers conferred in this Code section upon 
agents of the bureau shall relate only to the enforcement of the criminal 
provisions relating to the manufacture, transportation, distribution, 
sale, or possession of liquor, wine, beer, alcoholic beverages, cigars, 
cigarettes, little cigars, cheroots, stogies, and loose or smokeless tobacco 
and shall not extend to regulatory matters with respect to such 
products under the jurisdiction of the state revenue commissioner. 


History. — Ga. L. 1980, p.420,§ 1;Ga. relating to enforcement of laws pertaining 
L. 1982, p. 3, § 35; Ga. L. 2003, p. 665, to manufacture or transportation of ci- 


§ 42. gars, cigarettes, and little cigars, 
Cross references. — Powers and du- § 48-11-19. 
ties of state revenue commissioner relat- Editor’s notes. — Ga. L. 2003, p. 665, 


ing to enforcement of laws pertaining to § 1, not codified by the General Assembly, 
manufacture or transportation of alco- provides that: “This Act shall be known 
holic beverages, § 3-2-30 et seq. Authority and may be cited as the ‘State and Local 
of agents of bureau with regard to laws Tax Revision Act of 2003.’” 

pertaining to operation of vessels or boats Law reviews. — For note on the 2003 
upon waters of state, § 27-1-24. Powers amendment to this Code section, see 20 
and duties of state revenue commissioner Ga. St. U.L. Rev. 233 (2003). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 5 Am. Jur. 2d, Arrest, C.J.S. — 48A C.J.S., Intoxicating Li- 
§§ 42, 43. 63C Am. Jur. 2d, Public Officers quors, § 761 et seq. 63 C.J.S., Municipal 
and Employees, §§ 227, 229, 237.70 Am. Corporations, §§ 486, 487, 492 et seq., 
Jur. 2d, Sheriffs, Police, and Constables, 503. 67 C.J.S., Officers and Public Em- 
§ 31 et seq. ployees, § 323 et seq. 


35-3-8.1. Power of bureau to assist other law enforcement agen- 
cies. 


Upon request of the governing authority or chief law enforcement 
officer of any municipality, the sheriff of any county, the chief of the 
county police force of any county having a population of more than 
100,000 according to the United States decennial census of 1970 or any 
future such census, the judge of the superior court of any county of this 
state, or the Governor, the director, in unusual circumstances, may, and 
in the case of a request by the Governor, shall, direct the bureau to 
render assistance in any criminal case, in the prevention or detection of 
violations of law, or in the detection or apprehension of persons 
violating the criminal laws of this state, any other state, or the United 
States. 
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History. — Code 1981, § 35-3-8.1, en- 
acted by Ga. L. 1982, p. 3, § 35; Ga. L. 
1987, p. 3, § 35. 


GEORGIA BUREAU OF INVESTIGATION 


35-3-9 


JUDICIAL DECISIONS 


0.C.G.A. § 35-3-13 is not the exclu- 
sive list of who may request investi- 
gative assistance from the bureau. Bu- 
reau officers are peace officers with the 
duty to assist and cooperate in the preven- 
tion and detection of violations of the laws 
of this state. Owens v. State, 251 Ga. 318, 
305 S.E.2d 102 (1983). 

Investigation of missing person 
cases. — State proved that the false 
statement alleged in the indictment was 
made in a matter within the jurisdiction of 
the Georgia Bureau of Investigation (GBI) 
because: the GBI was actively investigat- 


ing a missing person case; two videos 
contained clues referencing a Georgia 
missing person and the location of a miss- 
ing person’s body parts in Augusta; and, 
the computer from which the videos were 
being posted was in Georgia. Therefore, 
the jury could reasonably infer that the 
other missing person cases referenced in 
the first video would have a Georgia con- 
nection, giving the GBI jurisdiction to 
investigate the cases. Haley v. State, 289 
Ga. 515, 712 S.E.2d 838 (2011), cert. de- 
nied, U.S.  ,133S. Ct. 60, 183 L. Ed. 
2d 711 (2012). 


35-3-9. Narcotics agents. 


(a) The director is authorized to retain on a contractual basis such 
persons as he or she shall deem necessary to detect and apprehend 
violators of the criminal statutes of this state pertaining to the 
possession, sale, or use of narcotics or other dangerous drugs. 


(b) Those persons contracting with the director pursuant to subsec- 
tion (a) of this Code section shall be known as narcotics agents. 


(c) The investigative services provided for in this Code section shall 
be designed to support local law enforcement efforts. The director shall, 
with the advice and consent of the board, appoint a three-member 
priority committee composed of a representative from the Georgia 
Sheriffs Association, the Georgia Association of Chiefs of Police, and the 
District Attorneys Association. The committee shall establish priorities 
for use of investigative resources and determine the bona fide nature of 
requests for assistance. The recommendations of the committee shall be 
followed by the director except where otherwise expressly authorized by 
the board. 


(d) Narcotics agents shall have all powers necessary and incidental 
to the fulfillment of their contractual obligations, including the power of 
arrest when authorized by the director. 


(e) No person shall be a narcotics agent unless he is at least 18 years 
of age. 


(f) The director shall conduct a background investigation of all 
potential narcotics agents. If the background investigation discloses a 
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criminal record, the applicant shall not be retained without the express 
approval of the board. 


(g) Any matters pertaining to narcotics agents shall be exempt from 
Chapter 14 of Title 50, relating to meetings open to the public. 


(h) Persons retained as narcotics agents shall be considered persons 
in the service of the bureau under a contract of hire with that agency 
whose employment of those persons as narcotics agents shall be 
considered an employment in the usual course of the business of that 
agency. Persons retained by the bureau as narcotics agents shall have 
all the rights and privileges of other employees of the bureau; provided, 
however, that such persons shall be in the unclassified service as 
defined by Code Section 45-20-2 and therefore shall not be governed by 
any rules of position, classification, appointment, promotion, demotion, 
transfer, dismissal, qualification, compensation, seniority privileges, 
tenure, or other such matters concerning their employment established 
by the State Personnel Board or any successor boards or agencies. 


(i) The director shall have all powers necessary and incidental to the 
effective operation of this Code section. 


History. — Ga. L. 1973, p.544,§ 1;Ga. equipment, and facilities that were as- 
L. 1976, p. 392, § 1; Ga. L. 1978, p. 1646, signed to the State Personnel Administra- 
§ 1; Ga. L. 1987, p. 3, § 35; Ga. L. 1990, p. tion as of June 30, 2012, shall be trans- 
540, § 2; Ga. L. 2001, p. 1058, § 1; Ga. L. ferred to the Department of 
2009, p. 745, § 2/SB 97; Ga. L. 2012, p. Administrative Services on the effective 
446, § 2-51/HB 642. date of this Act.” This Act became effective 

Cross references. — Possession, sale, July 1, 2012. 
and use of controlled substances, T. 16, C. Ga. L. 2012, p. 446, § 3-2/HB 642, not 
13. State merit system generally, codified by the General Assembly, pro- 
§ 45-20-1 et seq. vides that: “Appropriations for functions 

Editor’s notes. — Ga. L. 2012, p. 446, which are transferred by this Act may be 
§ 3-1/HB 642, not codified by the General transferred as provided in Code Section 
Assembly, provides that: “Personnel, 45-12-90.” 


JUDICIAL DECISIONS 


Cited in Strong v. State, 246 Ga. 612, 
272 S.E.2d 281 (1980). 


OPINIONS OF THE ATTORNEY GENERAL 


Retirement credit for former ser- Narcotics agents employed by the Geor- 
vice as narcotics agent. — Employees gia Bureau of Investigation may purchase 
of the Georgia Bureau of Investigation, prior service credit under the Peace Offi- 
who are members of the Employees Re- cers and Annuity Benefit Fund, pursuant 
tirement System, may purchase prior ser- to Act No. 849, passed in the 1992 General 
vice credit under O.C.G.A. § 47-2-93 for Assembly session, which amended 
former service as a narcotics agent pursu- 0.C.G.A. § 47-17-44 by rewriting subsec- 
ant to O.C.G.A. § 35-3-9. 1992 Op. Atty tion (c). 1992 Op. Att’y Gen. No. 92-18. 
Gen. No. 92-17. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 15A Am. Jur. 2d, Civil C.J.S. — 28 C.J.S., Drugs and Narcot- 
Service, §§ 16, 18. 25 Am. Jur. 2d, Drugs ics, § 219. 63 C.J.S., Municipal Corpora- 
and Controlled Substances, §§ 17,19, 21, tions, § 620.67 C.J.S., Officers and Public 
23, 40. 63C Am. Jur. 2d, Public Officers Employees, §§ 68, 69, 224 et seq. 
and Employees, §§ 227, 229, 237. 


35-3-9.1. Special Cocaine Task Force. 
Repealed by Ga. L. 1985, p. 552, § 2, effective June 30, 1990. 


Editor’s notes. — This Code section 
was based on Ga. L. 1985, p. 552, § 2. 


35-3-9.2. Mobile cocaine education van. 


Repealed by Ga. L. 2005, p. 599, § 1/SB 146, effective July 1, 2005. 


Editor’s notes. — This Code section 2006, p. 72, § 35/SB 465, repealed the 
was based on Code 1981, § 35-3-9.2, en- reservation of this Code section designa- 
acted by Ga. L. 1985, p. 552, § 3. Ga. L. tion. 


35-3-10. Participation by bureau personnel and director in Em- 
ployees’ Retirement System of Georgia. 


All personnel and the director of the bureau are authorized to be 
members of the Employees’ Retirement System of Georgia, as estab- 
lished by Chapter 2 of Title 47. All rights, credits, and funds in the 
retirement system which are possessed by any personnel of the bureau, 
including the director, at the time of employment in the bureau are 
continued; and it is the intention of the General Assembly that such 
personnel and the director shall not lose any rights, credits, or funds to 
which they were entitled prior to being employed with the bureau. 


History. — Ga. L. 1974, p. 109, § 2; Ga. 
L. 2001, p. 1058, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 60A Am. Jur. 2d, Pen- ALR. — Construction and application 
sions and Retirement Funds, §§ 1074, of Employee Retirement Income Security 
1088. Act of 1974 (29 USCA § 1001 et seq.) by 

C.J.S. — 63 C.J.S., Municipal Corpora- United States Supreme Court, 150 A.L.R. 
tions, § 682 et seq. 67 C.J.S., Officers and Fed. 441. 

Public Employees, § 421 et seq. 
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35-3-11. Applicability of merit system to agents of bureau; re- 


tention of badge and weapon by disabled agent. 


(a) All agents of the bureau shall be governed by such rules of 
position, classification, appointment, promotion, demotion, transfer, 
dismissal, qualification, compensation, seniority privileges, tenure, and 
other employment standards as may now or hereafter be established 
under such merit system controls as may be authorized by Chapter 20 
of Title 45. 


(b) This Code section shall not apply to narcotics agents as provided 
for in Code Section 35-3-9. 


(c) As used in this subsection, the term “disability” means a disability 
that prevents an individual from working as a law enforcement officer. 
When an agent of the bureau leaves the bureau as a result of a 
disability arising in the line of duty, such agent shall be entitled as part 
of such agent’s compensation to retain his or her weapon and badge 
pursuant to regulations promulgated by the director. 


History. — Ga. L. 1974, p. 109, § 2;Ga. ferred to the Department of 


L. 2004, p. 1058, § 4; Ga. L. 2009, p. 745, 
§ 2/SB 97; Ga. L. 2012, p. 446, § 2-52/HB 
642. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
tion as of June 30, 2012, shall be trans- 


Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


RESEARCH REFERENCES 


Am. Jur. 2d. — 15A Am. Jur. 2d, Civil 
Service, §§ 14, 41 et seq. 63C Am. Jur. 2d, 
Public Officers and Employees, §§ 258 et 
seq., 276 et seq. 70 Am. Jur. 2d, Sheriffs, 
Police, and Constables, § 41 et seq. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 634 et seq. 67 C.J.S., Officers and 
Public Employees, §§ 77, 92 et seq., 381 et 
seq. 


35-3-12. Payment of medical and similar expenses of members 
injured in line of duty; procedure. 


The bureau is authorized to pay all medical, surgical, hospital, 
nursing, and other similar expenses incurred by any member of the 
bureau as a result of injuries received in the line of duty. The bureau is 
authorized to make such payments in addition to any award made by 
the State Board of Workers’ Compensation based on such injuries. Such 
payments shall be made only upon proper presentation of bills to the 
bureau. The bureau and the injured party shall together ascertain the 
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35-3-13 


correctness of all bills presented. No payments shall be made without 


the approval of the bureau. 


History. — Ga. L. 1953, Nov.-Dec. 
Sess., p. 392, § 1. 

Cross references. — Workers’ com- 
pensation generally, T. 34, C. 9. Insuring 


and indemnification of public officers and 
employees, T. 45, C. 9. State Employees’ 
Health Insurance Plan, T. 45, C. 18, A. 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Members paid for medical expenses 
for injuries in line of duty. — Members 
of the Georgia Bureau of Investigation 
may receive payments for medical ex- 


penses incurred as a result of injuries 
received in the line of duty. 1974 Op. Att’y 
Gen. No. 74-80. 


35-3-13. Requests for investigation of criminal matters and 
crime related fires; access to local services and records. 


(a) Any district attorney of this state may request the assistance of 
the bureau to conduct and exercise its lawful powers and authorities in 
the investigation of any criminal matter. 


(b) Any head of a municipal or county fire department may request 
the assistance of the bureau to conduct and exercise its lawful powers 
and authorities in the investigation of any crime related fires. 


(c) In the event the bureau acts in cooperation with a municipality or 
other political subdivision of the state, the services and records of such 
municipality or other subdivision shall be accessible and available to 


the bureau at all times. 


History. — Ga. L. 1937, p. 322, art. 3, 
§ 1; Ga. L. 1941, p. 277, § 4; Ga. L. 1977, 
p. 752, § 1; Ga. L. 1978, p. 254, § 2. 


JUDICIAL DECISIONS 


O.C.G.A. § 35-3-13 is not the exclu- 
sive list of who may request investi- 
gative assistance from the bureau. Bu- 
reau officers are peace officers with the 
duty to assist and cooperate in the preven- 
tion and detection of violations of the laws 
of this state. Owens v. State, 251 Ga. 313, 
305 S.E.2d 102 (1983). 

Investigation of missing persons 
cases. — State proved that the false 
statement alleged in the indictment was 
made in a matter within the jurisdiction of 
the Georgia Bureau of Investigation (GBI) 
because: the GBI was actively investigat- 
ing a missing person case; two videos 


contained clues referencing a Georgia 
missing person and the location of a miss- 
ing person’s body parts in Augusta; and, 
the computer from which the videos were 
being posted was in Georgia. Therefore, 
the jury could reasonably infer that the 
other missing person cases referenced in 
the first video would have a Georgia con- 
nection, giving the GBI jurisdiction to 
investigate the cases. Haley v. State, 289 
Ga. 515, 712 S.E.2d 838 (2011), cert. de- 
nied, U.S. ,183S. Ct. 60, 183 L. Ed. 
2d 711 (2012). 

Violation not grounds for suppres- 
sion of evidence. — Violation of 
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0.C.G.A. § 35-83-13 is not grounds for the & Accident Ins. Co. v. Whitlock, 112 Ga. 

suppression of evidence. Owens v. State, App. 212, 144 S.E.2d 532 (1965); Baxter v. 

251 Ga. 318, 305 S.E.2d 102 (1983). State, 184 Ga. App. 286, 214 S.E.2d 578 
Cited in Pittman v. State, 110 Ga. App. (1975). 

625, 139 S.E.2d 507 (1964); Interstate Life 


OPINIONS OF THE ATTORNEY GENERAL 


Governor may authorize bureau to of Investigation to conduct investigations 
conduct investigations and make ar- and make arrests in any criminal case in 
rests. — Governor has the power andthe any county or municipality of this state. 
authority to authorize the Georgia Bureau 1963-65 Op. Atty Gen. p. 532. 


RESEARCH REFERENCES 


ALR. — Admissibility, in criminal case, search in connection with fire investiga- 
of evidence discovered by warrantless tion — post-Tyler cases, 31 A.L.R.4th 194. 


35-3-14. Bureau to publicly post and share on website certain 
information from Law Enforcement Notification Sys- 
tem of United States Department of Homeland Secu- 
rity. 


To the extent permitted by federal law, the bureau shall post on its 
public website the information of persons who are aliens and who have 
been released from federal custody within the boundaries of this state, 
as such information is presented within the Law Enforcement Notifi- 
cation System of the Enforcement Integrated Database of the United 
States Department of Homeland Security or the National Law Enforce- 
ment Telecommunications System as received by the Georgia Informa- 
tion Sharing and Analysis Center within the bureau or any replacement 
agency. Within 12 hours of receiving such information, the bureau shall 
post such information as required by this Code section and electroni- 
cally send a copy of such information to the Georgia Sheriffs’ Associa- 
tion. The bureau shall promulgate rules and regulations for the 
implementation of this Code section. 


History. — Code 1981, § 35-3-14, en- § 1, and was repealed by Ga. L. 1997, p. 
acted by Ga. L. 2017, p. 536, § 5-2/HB 1421, § 2, effective May 1, 1997. 


452. , Ga. L. 2017, p. 536, § 1-1/HB 452, not 
Effective date. — This Code section codified by the General Assembly, pro- 
became effective July 1, 2017. vides: “This Act shall be known and may 


_Editor’s notes. — Former Code Sec- þe cited as the ‘Protect Georgia Act.” 
tion 35-3-14, concerning reimbursement Law reviews. — For article on the 


of the director of Division of Forensic 9917 enactment of this Code section. see 
Sciences for use of the director’s private 34 Ga St. U. L. Rev. 17 (2017). , 


aircraft, was based on Ga. L. 1974, p. 563, 


35-3-15 and 35-3-16. 
Repealed by Ga. L. 1997, p. 1421, § 2, effective May 1, 1997. 
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Editor’s notes. — These Code sections 
were based on Ga. L. 1990, p. 1735, § 1; 
Ga. 1994, p. 875, § 1. 
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ARTICLE 2 
GEORGIA CRIME INFORMATION CENTER 


Cross references. — Records checks 
for applicants for employment with De- 
partment of Human Resources or health 
agencies, § 49-2-14. Records checks for 
employees of day-care centers, § 49-5-60 
et seq. Records checks for persons exercis- 
ing supervisory or disciplinary power over 
children, § 49-5-110 et seq. Notification to 
Department of Corrections, Uniform Su- 
perior Court Rules, Rule 35.1. Filing re- 
quirements in criminal cases, Uniform 
Superior Court Rules, Rule 36.13. 

Administrative rules and regula- 
tions. — Organization, practices, and pro- 
cedures of the Georgia Crime Information 


Center, Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Georgia Crime Information Center Coun- 
cil, Chapters 140-1 and 140-2. 

Law reviews. — For article, “Georgia’s 
Open Records and Open Meetings Laws: A 
Continued March Toward Government in 
the Sunshine,” see 40 Mercer L. Rev. 1 
(1988). 

For note, “Give It to Me, I’m Worth It: 
The Need to Amend Georgia’s Record Re- 
striction Statute to Provide Ex-Offenders 
with a Second Chance in the Employment 
Sector,” see 52 Ga. L. Rev. 267 (2017). 


OPINIONS OF THE ATTORNEY GENERAL 


Council may direct center to fur- 
nish data for pre-employment checks 
for criminal justice purposes. — Geor- 
gia Crime Information Center Council 
may direct the Georgia Crime Information 
Center to furnish criminal history data to 
state agencies and political subdivisions, 


35-3-30. Definitions. 


As used in this article, the term: 


or federal agencies, for their use in preem- 
ployment checks but only if the council 
feels that such information is being fur- 
nished for the prevention or detection of 
crime or the apprehension of criminal 
offenders. 1976 Op. Att’y Gen. No. 76-110. 


(1) “Career criminal” means any person who has been previously 
convicted three times under the laws of this state of felonies or under 
the laws of any other state or the United States of crimes which 
would be felonies if committed within this state. 


(1.1) “Center” means the Georgia Crime Information Center. 


(2) “Council” means the Georgia Crime Information Center Coun- 


cil. 


(3) “Criminal justice agencies” means those public agencies at all 
levels of government which perform as their principal function 
activities relating to the apprehension, prosecution, adjudication, or 
rehabilitation of criminal offenders. 
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(4) “Criminal justice information” means the following classes of 
information: 


(A) “Criminal history record information” means information 
collected by criminal justice agencies on individuals consisting of 
identifiable descriptions and notations of arrests, detentions, in- 
dictments, accusations, information, or other formal charges, and 
any disposition arising therefrom, sentencing, correctional super- 
vision, and release. Such term also includes the age and sex of each 
victim as provided by criminal justice agencies. The term does not 
include identification information, such as fingerprint records, to 
the extent that such information does not indicate involvement of 
the individual in the criminal justice system. 


(B) “Restricted data” means data which contains information 
relating to data-gathering techniques, distribution methods, man- 
uals, and forms. 


(C) “Secret data” means data which includes information deal- 
ing with those operational and programming elements which 
prevent unlawful intrusion into the Georgia Crime Information 
Center/Criminal Justice Information System computer system, the 
communications network, and satellite computer systems handling 
criminal justice information. 


(D) “Sensitive data” means data which contains statistical infor- 
mation in the form of reports, lists, and documentation, which 
information may identify a group characteristic. It may apply to 
groups of persons, articles, vehicles, etc., such as white males or 
stolen guns. 


(5) “Criminal justice information system” means all those agen- 
cies, procedures, mechanisms, media, and forms, as well as the 
information itself, which are or which become involved in the origi- 
nation, transmittal, storage, retrieval, and dissemination of informa- 
tion related to reported offenses, offenders, and the subsequent 
actions related to such events or persons. 


(6) “Law enforcement agency” means a governmental unit of one or 
more persons employed full time or part time by the state, a state 
agency or department, or a political subdivision of the state for the 
purpose of preventing and detecting crime and enforcing state laws or 
local ordinances, employees of which unit are authorized to make 
arrests for crimes while acting within the scope of their authority. 


(7) “Offense” means an act which is a felony, a misdemeanor, or a 
violation of a county or municipal ordinance. 
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History. — Ga. L. 1973, p. 1301, § 1; 
Ga. L. 1976, p. 617, § 1; Ga. L. 1982, p. 
952, §§ 1, 3; Ga. L. 1984, p. 22, § 35; Ga. 
L. 1985, p. 149, § 35; Ga. L. 2006, p. 379, 
§ 23/HB 1059. 

Editor’s notes. — Ga. L. 2006, p. 379, 
§ 30(c)/HB 1059, not codified by the Gen- 
eral Assembly, provides that: “The provi- 
sions of this Act shall not affect or abate 
the status as a crime of any such act or 
omission which occurred prior to the effec- 
tive date of the Act repealing, repealing 
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and reenacting, or amending such law, nor 
shall the prosecution of such crime be 
abated as a result of such repeal, repeal 
and reenactment, or amendment.” 

Law reviews. — For article on 2006 
amendment of this Code section, see 23 
Ga. St. U. L. Rev. 11 (2006). 

For comment, “Confidentiality and Dis- 
semination of Personal Information: An 
Examination of State Laws Governing 
Data Protection,” see 41 Emory L.J. 1185 
(1992). 


JUDICIAL DECISIONS 


Cited in Meinken v. Burgess, 262 Ga. 
863, 426 S.E.2d 876 (1993); Ledbetter v. 


State, 349 Ga. App. 154, 825 S.E.2d 530 
(2019). 


35-3-31. Establishment of center; staff and equipment gener- 
ally; State Personnel Board status of personnel. 


(a) There is established for the state, within the Georgia Bureau of 
Investigation, a system for the intrastate communication of vital 
information relating to crimes, criminals, and criminal activity, to be 
known as the Georgia Crime Information Center. 


(b) Central responsibility for the development, maintenance, and 
operation of the center shall be vested with the director of the center 
with the assistance and guidance of the Georgia Crime Information 
Council, the establishment of which is provided for in Code Section 
35-3-32. 


(c) The director of the center shall maintain the necessary staff along 
with support services to be procured within the Georgia state govern- 
ment, such as computer services from the Department of Administra- 
tive Services, physical space and logistic support from the Department 
of Public Safety, and other services or sources as necessary, to enable 
the effective and efficient performance of the duties and responsibilities 
ascribed to the center in this article. 


(d) All personnel of the center shall be administered according to 
appropriate special and standard schedules issued pursuant to the 
rules of the State Personnel Board with due recognition to be given by 
the latter to the special qualifications and availability of the types of 
individuals required in such an agency. 


History. — Ga. L. 1973, p. 1301, § 2; 
Ga. L. 1974, p. 109, § 2; Ga. L. 1976, p. 
617, § 2; Ga. L. 1982, p. 3, § 35; Ga. L. 
2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 
446, § 2-53/HB 642. 


Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
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tion as of June 30, 2012, shall be trans- 
ferred to the Department of 
Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
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codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


JUDICIAL DECISIONS 


Cited in Ledbetter v. State, 349 Ga. 
App. 154, 825 S.E.2d 530 (2019). 


35-3-32. Establishment of council; composition; duties and re- 
sponsibilities of council generally. 


(a) There is created the Georgia Crime Information Center Council. 


(b) The duties and responsibilities of the council are to: 


(1) Advise and assist in the establishment of policies under which 


the center is to be operated; 


(2) Ensure that the information obtained pursuant to this article 


shall be restricted to the items specified in this article and ensure 
that the center is administered so as not to accumulate any informa- 
tion or distribute any information that is not specifically approved in 
this article; 


(3) Ensure that adequate security safeguards are incorporated so 
that the data available through this system is used only by properly 
authorized persons and agencies; 


(4) Establish appropriate disciplinary measures to be taken by the 
center in the instance of violations of data reporting or dissemination 
of laws, rules, and regulations by criminal justice agencies or mem- 
bers thereof covered by this article; and 


(5) Establish other policies which provide for the efficient and 
effective use and operation of the center under the limitations 
imposed by the terms of this article. 


(c) The members of the board shall serve ex officio as members of the 


council and shall constitute the council. 


History. — Ga. L. 1973, p. 1301, § 5; 
Ga. L. 1976, p. 617, § 7; Ga. L. 1979, p. 
613, § 1; Ga. L. 1987, p. 3, § 35. 
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OPINIONS OF THE ATTORNEY GENERAL 


Functions of the Georgia Crime In- 
formation Center Council include 
functions which are clearly executive 
functions within the meaning of the Con- 
stitution. 1975 Op. Att’y Gen. No. 75-142. 

Former provision including judges 
as council members void. — Former 


statutory mandate that the council in- 
clude a member of the Georgia Council of 
Superior Court Judges and a member of 
the Georgia Association of Municipal 
Judges is in conflict with the Constitution 
and is therefore void. 1975 Op. Att’y Gen. 
No. 75-142. 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 


35-3-33. Powers and duties of center generally. 


(a) The center shall: 


(1) Obtain and file fingerprints, descriptions, photographs, and 
any other pertinent identifying data on persons who: 


(A) Have been or are hereafter arrested or taken into custody in 


this state: 


(i) For an offense which is a felony; 


(ii) For an offense which is a misdemeanor or a violation of an 
ordinance involving burglary tools, commercial gambling, deal- 
ing in gambling devices, contributing to the delinquency of a 
child, dealing in stolen property, dangerous drugs, marijuana, 
narcotics, firearms, dangerous weapons, explosives, pandering, 
prostitution, sexual offenses where children are victims, or 


worthless checks; 


(iii) For an offense charged as disorderly conduct but which 
relates to an act connected with one or more of the offenses under 
division (ii) of this subparagraph; 


(iv) As a fugitive from justice; or 


(v) For any other offense designated by the Attorney General; 


(B) Are or become career criminals, well-known offenders, or 


habitual offenders; 


(C) Are currently or become confined to any prison, penitentiary, 


or other penal institution; 


(D) Are unidentified human corpses found in this state; 


(E) Are children who are charged with an offense that if com- 
mitted by an adult would be a felony or are children whose cases 
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are transferred from a juvenile court to another court for prosecu- 
tion; or 


(F) Are individuals for whom fingerprint based criminal history 
checks are authorized by this state’s or federal law for the purpose 
of determining suitability or fitness for employment, placement, 
registration, a permit, or a license for an agency or qualified entity 
which is participating in the federal program that allows an 
ongoing and continuing review of such individual’s criminal his- 
tory; provided, however, that such fingerprints shall be retained 
and maintained securely and separately from records relating to 
the identification of criminals, and provided, further, that the 
center shall not file or retain fingerprints submitted for the purpose 
of obtaining or renewing a weapons carry license, as such term is 
defined in Code Section 16-11-125.1; 


(2) Compare all fingerprint and other identifying data received 
with those already on file and, whether or not a criminal record is 
found for a person, at once inform the requesting agency or arresting 
officer of such facts as may be disseminated consistent with applica- 
ble security and privacy laws and regulations. A log shall be main- 
tained of all disseminations made of each individual criminal history 
including at least the date and recipient of such information; 


(3) Provide a uniform crime reporting system for the periodic 
collection, analysis, and reporting of crimes reported to and otherwise 
processed by any and all law enforcement agencies within the state, 
as defined and provided for in this article; 


(4) Periodically conduct audits of crime reporting practices of 
criminal justice agencies to ensure compliance with the standards of 
national and state uniform crime reporting systems and to ensure 
reporting of criminal arrests, dispositions, and custodial information; 


(5) Develop, operate, and maintain an information system which 
will support the collection, storage, retrieval, and dissemination of all 
crime and offender data described in this article consistent with those 
principles of scope, security, and responsiveness prescribed by this 
article; 


(6) Cooperate with all criminal justice agencies within the state in 
providing those forms, procedures, standards, and related training 
assistance necessary for the uniform operation of the center; 


(7) Offer assistance and, when practicable, instruction to all crim- 
inal justice agencies in establishing efficient local records systems; 


(8) Compile statistics on the nature and extent of crime in the state 
and compile other data related to planning for and operating criminal 
justice agencies, provided that such statistics do not identify persons, 
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and make available all such statistical information obtained to the 
Governor, the General Assembly, and any other governmental agen- 
cies whose primary responsibilities include the planning, develop- 
ment, or execution of crime reduction programs. Access to such 
information by the latter governmental agencies will be on an 
individual, written request basis wherein must be demonstrated a 
need to know, the intent of any analyses, dissemination of such 
analyses, and any security provisions deemed necessary by the 
center; 


(9) Periodically publish in print or electronically statistics, no less 
frequently than annually, that do not identify persons and report 
such information to the Governor, the General Assembly, state and 
local criminal justice agencies, and the general public. Such informa- 
tion shall accurately reflect the level and nature of crime in the state 
and the operations in general of the different types of agencies within 
the criminal justice system; 


(10) Make available, upon request, to all local and state criminal 
justice agencies, all federal criminal justice agencies, and criminal 
justice agencies in other states any information in the files of the 
center which will aid these agencies in the performance of their 
official duties, including but not limited to final disposition of of- 
fenses; sentencing information and conditions; orders modifying an 
earlier disposition; orders relating to probation, including modifica- 
tion, tolling, completion of active probation supervision, termination, 
revocation, or completion of orders entered pursuant to Article 3 of 
Chapter 8 of Title 42; and orders relating to parole, including 
modification, tolling, termination, and revocation. For this purpose 
the center shall operate on a 24 hour basis, seven days a week. Such 
information when authorized by the council may also be made 
available to any other agency of the state or political subdivision of 
the state and to any other federal agency upon assurance by the 
agency concerned that the information is to be used for official 
purposes only in the prevention or detection of crime or the appre- 
hension of criminal offenders; 


(11) Cooperate with other agencies of the state, the crime informa- 
tion agencies of other states, and the Uniform Crime Reports and 
National Crime Information Center systems of the Federal Bureau of 
Investigation in developing and conducting an interstate, national, 
and international system of criminal identification, records, and 
statistics; 


(12) Provide the administrative mechanisms and procedures nec- 
essary to respond to those individuals who file requests to view their 
own records as provided for in this article and to cooperate in the 
correction of the central center records and those of contributing 
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agencies when their accuracy has been successfully challenged either 
through the related contributing agencies or by court order issued on 
behalf of the individual; 


(13) Institute the necessary measures in the design, implementa- 
tion, and continued operation of the criminal justice information 
system to ensure the privacy and security of the system. This will 
include establishing complete control over use and access of the 
system and restricting its integral resources and facilities to those 
either possessed or procured and controlled by criminal justice 
agencies as defined in this article. Such security measures must meet 
standards to be set by the council as well as those set by the 
nationally operated systems for interstate sharing of information; 


(14) Provide availability, by means of data processing, to files 
listing motor vehicle drivers’ license numbers, motor vehicle registra- 
tion numbers, wanted and stolen motor vehicles, outstanding war- 
rants, identifiable stolen property, and such other files as may be of 
general assistance to criminal justice agencies; 


(15) Receive and process fingerprints from the Supreme Court of 
Georgia Office of Bar Admissions for the purpose of determining 
whether or not an applicant for admission to the State Bar of Georgia 
has a criminal record. The processing shall include submission of 
fingerprints to the Georgia Bureau of Investigation and the Federal 
Bureau of Investigation for comparison to each of their respective 
files and data bases; 


(16) Provide The Council of Superior Court Clerks of Georgia the 
data set forth in Code Section 21-2-231, without charge and in the 
electronic format requested; 


(17) Notify the appropriate clerk of court that a defendant has 
completed his or her first offender sentence or was exonerated of guilt 
and discharged pursuant to subsection (g) of Code Section 42-8-60 
within five days of such completion or exoneration; 


(18) Submit fingerprints obtained pursuant to subparagraph (F) of 
paragraph (1) of this subsection to the Federal Bureau of Investiga- 
tion for retention under the rules established by the United States 
Department of Justice for processing and identification of records. 
Such fingerprints shall be searched by future submissions to the 
Federal Bureau of Investigation and the center shall send appropri- 
ate responses to submitting and subscribing entities; 


(19) Remove fingerprints obtained pursuant to subparagraph (F) 
of paragraph (1) of this subsection within ten days of being notified 
that an individual whose fingerprints were retained under such 
program is no longer employed by, volunteering for, placed by, or 


102 


35-3-33 


GEORGIA BUREAU OF INVESTIGATION 


35-3-33 


registered, licensed, or permitted by the participating agency or 
qualified entity. It shall also remove such fingerprints when such 
agency or qualified entity is no longer participating in such program. 
The center shall also notify the Federal Bureau of Investigation of 


such information; and 


(20) Be authorized to charge an annual subscriber fee not to exceed 
$500.00 to any entity which is not a state agency that desires to 
participate in the program described in subparagraph (F) of para- 


graph (1) of this subsection. 


(b) Criminal justice agencies shall furnish upon written request and 
without charge to any local fire department in this state a copy, 
processed under purpose code “E”, of the criminal history record 
information of an applicant for employment. 


(c) The provisions of this article notwithstanding, information and 
records of children shall only be inspected and disclosed as provided in 
Code Sections 15-11-702 and 15-11-708. Such records and information 
shall be sealed or destroyed according to the procedures outlined in 
Code Sections 15-11-701 and 15-11-709. 


History. — Ga. L. 1973, p. 1301, § 3; 
Ga. L. 1976, p. 617, § 5; Ga. L. 1980, p. 
394, § 1; Ga. L. 1982, p. 3, § 35; Ga. L. 
1982, p. 952, §§ 2, 4; Ga. L. 1984, p. 22, 
§ 35; Ga. L. 1986, p. 513, § 1; Ga. L. 1992, 
p. 6, § 35; Ga. L. 1998, p. 842, § 7; Ga. L. 
2000, p. 20, § 21; Ga. L. 2000, p. 1549, 
§ 1; Ga. L. 2008, p. 334, § 2; Ga. L. 2007, 
p. 43, $ 1/SB 62; Ga. L. 2010, p. 838, 
§ 10/SB 388; Ga. L. 2013, p. 294, 
§ 4-44/HB 242; Ga. L. 2014, p. 451, 
§ 11/HB 776; Ga. L. 2016, p. 443, 
§ 6B-2/SB 367; Ga. L. 2016, p. 864, 
§ 35/HB 737; Ga. L. 2017, p. 622, § 2/SB 
95; Ga. L. 2018, p. 507, §§ 14-1, 1A-2/SB 
336. 

The 2017 amendment, effective July 
1, 2017, substituted “Code Section 
21-2-231” for “Code Sections 15-12-40.1 
and 21-2-231” in paragraph (a)(16). 

The 2018 amendment, effective July 
1, 2018, deleted “or” at the end of subpar- 
agraph (a)(1)(D), added “or” at the end of 
subparagraph (a)(1)(E), and added sub- 
paragraph (a)(1)(F); deleted “and” at the 
end of paragraph (a)(16); substituted a 
semicolon for a period at the end of para- 
graph (a)(17); and added paragraphs 
(a)(18) through (a)(20). 

Editor’s notes. — Ga. L. 2013, p. 294, 
§ 5-1/HB 242, not codified by the General 


Assembly, provides that: “This Act shall 
become effective on January 1, 2014, and 
shall apply to all offenses which occur and 
juvenile proceedings commenced on and 
after such date. Any offense occurring 
before January 1, 2014, shall be governed 
by the statute in effect at the time of such 
offense and shall be considered a prior 
adjudication for the purpose of imposing a 
disposition that provides for a different 
penalty for subsequent adjudications, of 
whatever class, pursuant to this Act. The 
enactment of this Act shall not affect any 
prosecutions for acts occurring before Jan- 
uary 1, 2014, and shall not act as an 
abatement of any such prosecutions.” 

Law reviews. — For article, “Should 
Georgia Change Its Misdemeanor Arrest 
Laws to Authorize Issuing More Field 
Citations? Can Alternative Arrest Process 
Help Alleviate Georgia’s Jail Overcrowd- 
ing and Reduce the Time Arresting Offi- 
cers Expend Processing Nontraffic Misde- 
meanor Offenses?,” see 22 Ga. St. U.L. 
Rev. 313 (2005). For article on the 2016 
amendment of this Code section, see 33 
Georgia St. U. L. Rev. 139 (2016). For 
article on the 2018 amendment of this 
Code section, see 35 Ga. St. U. L. Rev. 119 
(2018). 

For note on the 2003 amendment to this 
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Code section, see 20 Ga. St. U. L. Rev. 175 
(2008). 
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Cited in Kinney v. State, 223 Ga. App. 
418, 477 S.E.2d 843 (1996); Gay v. Owens, 
292 Ga. 480, 738 S.E.2d 614 (2013). 


OPINIONS OF THE ATTORNEY GENERAL 


ANALYSIS 


GENERAL CONSIDERATION 
FINGERPRINTABLE OFFENSES ILLUSTRATED 
DISCLOSURE 


General Consideration 


Recording of crimes necessary to 
establish and maintain uniform sys- 
tem. — This article empowers the Geor- 
gia Crime Information Center to record 
crime as the center deems necessary to 
establish and maintain a uniform system 
of crime reporting. 1976 Op. Atty Gen. 
No. 76-33. 

Limit on data gathered. — Center 
limits the center’s gathering of data to 
information concerning arrests and con- 
victions. 1976 Op. Atty Gen. No. 76-11. 

For updates of crimes and offenses 
for which the Georgia Crime Information 
Center is authorized to collect and file 
identifying data, see 1995 Op. Atty Gen. 
Nos. 95-15, 95-16, 95-17, and 95-37; 1996 
Op. Atty Gen. No. 96-17; 1991 Op. Atty 
Gen. No. 91-35. 

For an update of crimes and offenses for 
which the Georgia Crime Information 
Center is authorized to collect and file 
fingerprints, see 1997 Op. Atty Gen. No. 
97-33; 1999 Op. Atty Gen. No. 99-17. 

Center identifies persons charged 
with crime, generally not persons 
charged with disorderly conduct. — 
Center is authorized to maintain records 
of reported crime and, in some instances, 
to record information identifying persons 
charged with the commission of crime; 
however, the center is not generally au- 
thorized to maintain records identifying 
persons charged with disorderly conduct. 
1976 Op. Atty Gen. No. 76-33. 

Law enforcement agencies obtain 
fingerprints from arrested persons 


and forward prints to center. — This 
article requires persons in charge of law 
enforcement agencies to obtain finger- 
prints each time a person is arrested or 
taken into custody and to forward such 
prints to the center. 1975 Op. Atty Gen. 
No. U75-34. 

Metropolitan Atlanta Crime Com- 
mission should not be considered a 
governmental agency in the context of 
paragraph (a)(8) of O.C.G.A. § 35-3-33. 
1982 Op. Atty Gen. No. 82-57. 

First offender probationer to be re- 
corded, maintained, and reported. — 
Person who has been placed on or dis- 
charged from first offender probation is in 
a disposition to be accurately recorded, 
maintained, and reported by the center. 
1975 Op. Atty Gen. No. 75-110. 


Fingerprintable Offenses Illustrated 


Updating of crimes and offenses for 
which Georgia Crime Information 
Center is authorized to collect and 
file fingerprints. — Pursuant to author- 
ity granted to the Attorney General in 
0.C.G.A. § 35-3-33(a)(1)(A)(v), any misde- 
meanor offenses arising under O.C.G.A. 
§§ 16-11-130.2, 16-11-90(b), 16-8-14.1(a), 
16-8-22, and 33-24-53, are designated as 
ones for which those charged are to be 
fingerprinted. 2014 Op. Atty Gen. No. 
2014-2. 

Pursuant to authority granted to the 
Attorney General in 0.C.G.A. 
§ 35-3-33(a)(1)(A)(v), any misdemeanor of- 
fenses arising under O.C.G.A. § 7-1-696 
and O.C.G.A. § 7-1-709, are not at this 
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time designated as ones for which those 
charged are to be fingerprinted. 2014 Op. 
Att’y Gen. No. 2014-2. 

Fingerprintable offenses desig- 
nated see 1979 Op. Att’y Gen. No. 79-56. 

Hunting on land of another. — 
Hunting on the land of another without 
permission is not designated as an offense 
for which those charged with a violation 
must be fingerprinted, except to the ex- 
tent mandated by statute. 1987 Op. Att’y 
Gen. No. 87-21. 

Violation of any of the provisions of 
the Georgia Animal Protection Act, 
O.C.G.A. T. 4, C. 11, are offenses for which 
those charged with a violation are to be 
fingerprinted. 1986 Op. Atty Gen. No. 
86-30. 

Distributing products having ap- 
pearance of controlled substances. — 
Manufacture, distribution, or possession 
with intent to distribute products which 
resemble the appearance of controlled 
substances or which otherwise would lead 
a reasonable person to believe that the 
products would have an effect similar to 
those of controlled substances is desig- 
nated as an offense for which persons 
charged with a violation are to be finger- 
printed. 1988 Op. Att’y Gen. No. 88-19. 

Driving under the influence of alco- 
hol or drugs, in violation of O.C.G.A. 
§ 40-6-391, is an offense for which per- 
sons charged with a violation are to be 
fingerprinted. 1986 Op. Atty Gen. No. 
86-30. 

Operating watercraft while under 
the influence of alcohol or drugs, in 
similar terms as those which apply to the 
operation of motor vehicles, is an offense 
for which those charged with a violation 
are to be fingerprinted. 1986 Op. Att’y 
Gen. No. 86-30. 

Using a law enforcement vehicle 
for personal use, unless the colored 
lights and lettering have been removed, is 
an offense for which those charged with a 
violation are to be fingerprinted. 1986 Op. 
Atty Gen. No. 86-30. 

Using trucks whose suspension sys- 
tem has been altered in excess of the 
limitations set forth in O.C.G.A. 
§ 40-8-6.1 is an offense for which persons 
charged with a violation shall be finger- 
printed. 1986 Op. Att’y Gen. No. 86-30. 
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Applying opaque material to auto- 
mobile glass. — Offense in O.C.G.A. 
§ 40-8-73.1, which provides that a resi- 
dent who operates a motor vehicle in this 
state that has material applied to the 
windshield or front windows that restricts 
the amount of light entering the vehicle 
shall be guilty of a misdemeanor, is desig- 
nated as an offense for which persons 
charged with a violation shall be finger- 
printed. 1984 Op. Att’y Gen. No. 84-44. 

Improper use of handicapped park- 
ing privileges. — Offense set forth in 
0.C.G.A. § 40-6-225, which prohibits the 
improper use of a handicapped parking 
space, permit, or license plate, does not 
fall within any of the categories set forth 
by the General Assembly requiring finger- 
printing, and the Attorney General has 
not so designated that offense. 1984 Op. 
Att’y Gen. No. 84-44. 

Failure to remain at accident 
scene. — Failure of persons involved in a 
vehicle accident resulting in death, injury, 
or property damage to stop and remain at 
the scene of the accident is an offense for 
which persons charged are to be finger- 
printed. 1988 Op. Att’y Gen. No. 88-19. 

Placing waste materials in a public 
sewer system without the express writ- 
ten permission of the governmental body 
which owns the system is an offense for 
which those charged with a violation are 
to be fingerprinted. 1986 Op. Att’y Gen. 
No. 86-30. 

Discharge of sewage from lake ves- 
sels. — Violation of O.C.G.A. § 52-7-8.1, 
which prohibits the discharge of sewage 
from vessels on certain specified lakes, is 
not designated as an offense for which 
those charged with a violation are to be 
fingerprinted. 1990 Op. Atty Gen. No. 
90-22. 

Failure of embalmer, funeral direc- 
tor, or other to report diseased de- 
ceased. — Failure of an embalmer, fu- 
neral director, or other such person to be 
given notice after a person has been diag- 
nosed as having certain diseases is not an 
offense for which the person who failed to 
make the notice is to be fingerprinted. 
1986 Op. Atty Gen. No. 86-30. 

Hunting of alligators outside sea- 
son and in excess of statutory limits is 
designated as an offense for which those 
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Fingerprintable Offenses 
Illustrated (Cont'd) 


charged with a violation are to be finger- 
printed. 1988 Op. Att’y Gen. No. 88-19. 

Knowingly and willfully destroy- 
ing, altering, or falsifying patient’s 
health record with intent to conceal a 
material fact relating to a potential claim 
or cause of action is designated as an 
offense for which persons charged with a 
violation are to be fingerprinted. 1988 Op. 
Atty Gen. No. 88-19. 

Counterfeit or false proof of insur- 
ance. — Violation of O.C.G.A. § 16-9-5, 
which prohibits the manufacture, sale, 
distribution, or possession of a counterfeit 
or false proof of insurance document, is 
designated as an offense for which per- 
sons charged with a violation shall be 
fingerprinted. 1990 Op. Atty Gen. No. 
90-22. 

Performance, display, or exhibit of 
specified sexual acts or portions of 
human body on premises licensed to sell 
or dispense alcoholic beverages for con- 
sumption on the premises is designated as 
an offense for which persons charged are 
to be fingerprinted. 1988 Op. Att’y Gen. 
No. 88-19. 

Operation of a “bath house” is an 
offense for which persons charged are to 
be fingerprinted. 1986 Op. Att’y Gen. No. 
86-30. 

Failure to disclose campaign con- 
tributions. — Failure of applicants for 
rezoning actions and local government of- 
ficials and their families to disclose cam- 
paign contributions or other gifts is an 
offense for which persons charged with a 
violation are to be fingerprinted. 1986 Op. 
Att’y Gen. No. 86-30. 

Battery. — Violation of O.C.G.A. 
§ 16-5-23.1, which establishes the offense 
of battery, is an offense for which those 
charged with a violation are to be finger- 
printed. 1987 Op. Att’y Gen. No. 87-21. 

Sexual battery. — Violation of the of- 
fense defined by O.C.G.A. § 16-6-22.1, 
which defines “sexual battery,” is desig- 
nated as an offense for which those 
charged with a violation are to be finger- 
printed. 1990 Op. Att’y Gen. No. 90-22. 

Cruising in merchant’s parking 
area. — Offense of “cruising” in a mer- 
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chant’s parking area is an offense for 
which those charged with a violation are 
to be fingerprinted. 1987 Op. Att’y Gen. 
No. 87-21. 

Failure to display official rating on 
video movies. — Failure of persons sell- 
ing or renting video movies to display the 
official rating of the motion picture on the 
covering of the video movie is not desig- 
nated as an offense which requires that 
persons charged with its violation be fin- 
gerprinted. 1987 Op. Att’y Gen. No. 87-21. 

Operation of credit repair services 
organization is an offense for which 
those charged with a violation are to be 
fingerprinted. 1987 Op. Atty Gen. No. 
87-21. 

Possession of alcoholic beverage by 
jail inmate. — Violation of O.C.G.A. 
§ 42-4-13(c), which provides that it is a 
misdemeanor for an inmate of a jail to 
possess any alcoholic beverage, is not des- 
ignated as an offense for which those 
charged with a violation are to be finger- 
printed. 1987 Op. Att’y Gen. No. 87-21. 

Sale of tobacco products to or pos- 
session of tobacco by minors. — Provi- 
sion of cigarettes or other tobacco prod- 
ucts to minors, and the possession of 
tobacco products by minors, are not desig- 
nated as offenses which require finger- 
printing. 1987 Op. Att’y Gen. No. 87-21. 

Substitution of generic for 
brand-name drugs. — Offenses prohib- 
ited in O.C.G.A. §§ 26-4-80 and 26-4-83, 
as revised in 1987, which regulate the 
substitution of generic drugs for 
brand-name prescription drugs by phar- 
macists, are offenses required to be finger- 
printed by 0.C.G.A. § 35-3-33 
(a)(1)(A)Gi), which requires the finger- 
printing of persons charged with an of- 
fense involving dangerous drugs and nar- 
cotics. 1987 Op. Att’y Gen. No. 87-21. 

Tattooing within one inch of 
eyesocket. — Violation of O.C.G.A. 
§ 16-12-5, which prohibits tattooing 
within one inch of a person’s eyesocket, is 
not designated as an offense for which 
those charged with a violation are to be 
fingerprinted. 1990 Op. Atty Gen. No. 
90-22. 

Tattooing minors. — Tattooing a per- 
son under the age of 16 is an offense for 
which those charged with its violation are 
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to be fingerprinted. 1987 Op. Atty Gen. 
No. 87-21. 

Theft by shoplifting. — O.C.G.A. 
§ 36-32-9, which addresses the jurisdic- 
tion of cases in which a person is charged 
with a first or second offense of theft by 
shoplifting when the property taken was 
valued at $100.00 or less, does not require 
any modification in the designation of 
theft by shoplifting as an offense for which 
persons charged with a violation of are to 
be fingerprinted. 1987 Op. Att’y Gen. No. 
87-21. 

Resisting or obstructing firefighter 
in lawful discharge of official duties is 
an offense for which persons charged with 
a violation are to be fingerprinted. 1988 
Op. Att’y Gen. No. 88-19. 

Soliciting calls to telephone num- 
bers with pre-call fees. — Use of auto- 
matic telephone dialing equipment and 
dissemination of pre-recorded messages, 
or the use of the United States mails, for 
the purpose of soliciting calls to “976” 
telephone numbers for which there are 
pre-call fees, is an offense for which per- 
sons charged are to be fingerprinted. 1988 
Op. Att’y Gen. No. 88-19. 

Use of automatic dialing and re- 
corded message equipment. — Prohib- 
ited use of automatic dialing and recorded 
message equipment is not designated as 
an offense which requires that persons 
charged with its violation be finger- 
printed. 1987 Op. Att’y Gen. No. 87-21. 

Unsolicited fax machine advertis- 
ing. — Violation of O.C.G.A. § 46-5-25, 
which prohibits the transmission of unso- 
licited facsimile messages for the purpose 
of advertising or offering for sale or lease 
goods, services, or property, is not desig- 
nated as an offense which requires finger- 
printing. 1990 Op. Att’y Gen. No. 90-22. 

Violation of any section in O.C.G.A. 
§ 4-4-80 et seq., regulating live poultry 
dealers, brokers, and market operators, is 
an offense for which those charged with a 
violation of are to be fingerprinted. 1987 
Op. Att’y Gen. No. 87-21. 

Destruction of animal facility or an- 
imal valued at $500.00 or less. — Vio- 
lation of O.C.G.A. § 4-11-32(c), which pro- 
scribes damage to or destruction of an 
animal facility or animal valued at 
$500.00 or less, or entering a facility with 


GEORGIA BUREAU OF INVESTIGATION 


35-3-33 


the intent to disrupt or damage the enter- 
prises conducted at that facility, is desig- 
nated as an offense for which those 
charged with a violation are to be finger- 
printed in order to promote consistency in 
the treatment of offenders. 1990 Op. Att’y 
Gen. No. 90-22. 

Packaging of non-pure honey. — Vi- 
olation of O.C.G.A. § 26-2-32, which pro- 
vides that the packaging of a product as 
“honey” is unlawful unless the product is, 
in fact, pure honey manufactured by hon- 
eybees, is not designated as an offense for 
which those charged with a violation are 
to be fingerprinted. 1990 Op. Atty Gen. 
No. 90-22. 

Subjecting a student to activities 
which endanger a student’s physical 
health in connection with or as a condi- 
tion to joining or participating in a school 
organization is designated as an offense 
for which those charged with a violation 
are to be fingerprinted. 1988 Op. Att’y 
Gen. No. 88-19. 

Required reporting of students 
committing prohibited acts. — Viola- 
tion of O.C.G.A. § 20-2-1184, which re- 
quires the reporting of students commit- 
ting prohibited acts, is not designated as 
an offense for which those charged with a 
violation are to be fingerprinted. 1990 Op. 
Att’y Gen. No. 90-22. 

Unlawful inducement to sublease 
motor vehicle. — Unlawful inducement 
of a motor vehicle buyer or lessee under a 
contract to sublease the vehicle without 
written consent of the holder of the con- 
tract or the lessor, and unlawful offering 
of a vehicle for hire by a sublessee, is 
designated as an offense for which per- 
sons charged with a violation are to be 
fingerprinted. 1988 Op. Atty Gen. No. 
88-19. 

Violating provisions of domestic vi- 
olence order which excludes or evicts a 
person from a residence or household is 
designated as an offense for which those 
charged with a violation are to be finger- 
printed. 1988 Op. Att’y Gen. No. 88-19. 


Disclosure 


Disseminations to private, nongov- 
ernmental individuals is not autho- 
rized. — See 1975 Op. Att’y Gen. No. 
75-144. 
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Center can provide information to 
court in connection with civil elec- 
tion contests. — Georgia Crime Informa- 
tion Center and other criminal justice 
agencies can, in connection with civil elec- 
tion contests between private parties, pro- 
vide criminal history record information 
to the court. 1975 Op. Atty Gen. No. 
75-144. 

Candidate information to be pro- 
vided to district attorneys and state 
court solicitors. — Center and all crim- 
inal justice agencies should disseminate 
to district attorneys and state court solic- 
itors appropriate criminal history record 
information concerning any past or pres- 
ent candidate for public office. 1975 Op. 
Att’y Gen. No. 75-144. 

Supplying information to State 
Election Board. — Since the State Elec- 
tion Board is empowered to investigate 
and enforce violations by civil actions, it 
would be entitled to receive criminal his- 
tory record information in connection with 
any such investigation or litigation for 
offenses under former Code 1933, 
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§ 34-107 (see now O.C.G.A. § 21-2-8). 
1975 Op. Atty Gen. No. 75-144. 

Limitations on the center are not 
applicable to blood alcohol reports. 
1976 Op. Atty Gen. No. 76-11. 

Administrative discretion deter- 
mines when sufficient information re- 
ceived for record’s dissemination. — 
It is a matter of administrative discretion 
to determine when sufficient identifica- 
tion has been received for dissemination 
of the proper record. 1975 Op. Att’y Gen. 
No. 75-144. 

Center should purge the center’s 
records only when the records are 
inaccurate. 1975 Op. Att'y Gen. No. 
75-110. 

Metropolitan Atlanta Crime Com- 
mission is not entitled to receive cer- 
tain identifying information. — Met- 
ropolitan Atlanta Crime Commission is 
not entitled to receive crime data from 
Georgia Crime Information Center in a 
format identifying the individual law en- 
forcement agencies which have contrib- 
uted data to the Georgia Crime Informa- 
tion Center. 1982 Op. Att’y Gen. No. 
82-57. 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 
ALR. — Right to take fingerprints and 


photographs of accused before trial, or to 
retain same in police record after acquit- 
tal or discharge of accused, 83 A.L.R. 127. 


35-3-34. Disclosure and dissemination of criminal records to 
private persons and businesses; resulting responsibil- 
ity and liability of issuing center; provision of certain 
information to the FBI in conjunction with the Na- 
tional Instant Criminal Background Check System. 


(a) The center shall be authorized to: 


(1) Make criminal history records maintained by the center avail- 
able to private persons and businesses under the following condi- 


tions: 


(A) Private individuals and businesses requesting criminal his- 
tory records shall, at the time of the request, provide the finger- 
prints of the person whose records are requested or provide a 
signed consent of the person whose records are requested on a form 
prescribed by the center which shall include such person’s full 
name, address, social security number, and date of birth; 
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(B)G) The center shall not provide records of arrests, charges, or 
sentences when an individual has been sentenced pursuant to 
Article 3 of Chapter 8 of Title 42 and has been exonerated and 
discharged without court adjudication of guilt as a matter of law 
or pursuant to a court order, including records relating to such 
defendant’s bench warrants, failure to appear, and probation for 
such offense, except as specifically authorized by Code Section 
42-8-63.1. The center shall not provide records of arrests, 
charges, or sentences when an individual has been sentenced as 
provided in Code Section 15-1-20, including records relating to 
such defendant’s bench warrants, failure to appear, and proba- 
tion for such offense, except as specifically authorized by Code 
Section 42-8-63.1. 


(ii) During the period of time after a defendant, who has been 
sentenced pursuant to Article 3 of Chapter 8 of Title 42 but has 
not been exonerated and discharged without court adjudication 
of guilt as a matter of law or pursuant to a court order, has 
completed active probation supervision through the remainder of 
such sentence, the center shall not provide records of arrests, 
charges, or sentences except as specifically authorized by Code 
Section 42-8-63.1. 


(iii) The center may provide records of arrests, charges, or 
sentences when an individual has been sentenced pursuant to 
Article 3 of Chapter 8 of Title 42 but has not been exonerated and 
discharged without court adjudication of guilt as a matter of law 
or pursuant to a court order, as specifically authorized by Code 
Section 42-8-63.1, while a defendant is under active probation 
supervision for such offense, or as provided in a court order; 


(C) When the identifying information provided is sufficient to 
identify persons whose records are requested electronically, the 
center may disseminate electronically criminal history records of 
in-state felony convictions, pleas, and sentences without: 


(i) Fingerprint comparison; or 
(ii) Consent of the person whose records are requested; and 


(D) The center shall not provide records of arrests, charges, or 
dispositions when access has been restricted pursuant to Code 
Section 15-1-20, 35-3-37, or 42-8-62.1; or 


(2) Make criminal history records of the defendant or witnesses in 
a criminal action available to counsel for the defendant upon receipt 
of a written request from the defendant’s counsel under the following 
conditions: 
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(A) Such request shall contain the style of the case and the name 
and identifying information for each person whose records are 
requested. Such request shall be submitted to the center; 


(B) In cases where the court has determined the defendant to be 
indigent, any fees authorized by law shall be waived; and 


(C) Disclosure of criminal history information to the defendant’s 
counsel as provided in this paragraph shall be solely in such 
counsel’s capacity as an officer of the court. Any use of such 
information in a manner not authorized by law or the court in 
which such action is pending where the records were disclosed shall 
constitute a violation of Code Section 35-3-38; and 


(3) Charge fees for disseminating records pursuant to this Code 
section which will raise an amount of revenue which approximates, 
as nearly as practicable, the direct and indirect costs to the state for 
providing such disseminations. 


(b) In the event that an employment decision is made adverse to a 
person whose record was obtained pursuant to this Code section, the 
person will be informed by the business or person making the adverse 
employment decision of all information pertinent to that decision. This 
disclosure shall include information that a record was obtained from 
the center, the specific contents of the record, and the effect the record 
had upon the decision. Failure to provide all such information to the 
person subject to the adverse decision shall be a misdemeanor. 


(c) Neither the center, its employees, nor any agency or employee of 
the state shall be responsible for the accuracy of information nor have 
any liability for defamation, invasion of privacy, negligence, or any 
other claim in connection with the dissemination pursuant to this Code 
section and shall be immune from suit based upon any such claims. 


(d) Local criminal justice agencies may disseminate criminal history 
records, without fingerprint comparison or prior contact with the 
center, to private individuals and businesses under the same conditions 
as set forth in paragraph (1) of subsection (a) of this Code section and 
may charge fees as needed to reimburse such agencies for their direct 
and indirect costs related to the providing of such disseminations. 


(d.1) Reserved. 


(d.2) When identifying information provided is sufficient to identify 
persons whose records are requested, local criminal justice agencies 
may disseminate criminal history records of in-state felony convictions, 
pleas, and sentences without: 


(1) Fingerprint comparison; 


(2) Prior contact with the center; or 
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(3) Consent of the person whose records are requested. 


Such information may be disseminated to private individuals and 
businesses under the conditions specified in subparagraph (a)(1)(B) of 
this Code section upon payment of the fee for the request and when the 
request is made upon a form prescribed by the center. Such agencies 
may charge and retain fees as needed to reimburse such agencies for 
the direct and indirect costs of providing such information and shall 
have the same immunity therefor as provided in subsection (c) of this 
Code section. 


(d.3) No fee charged pursuant to this Code section may exceed $20.00 
per person whose criminal history record is requested or be charged to 
any person or entity authorized prior to January 1, 1995, to obtain 
information pursuant to this Code section without payment of such fee. 


(d.4) The center shall place a high priority on inquiries from any 
nuclear power facility requesting a criminal history and shall respond 
to such requests as expeditiously as possible, but in no event shall a 
response be made more than two business days following receipt of the 
request. 


(e)(1) The Georgia Crime Information Center shall be authorized to 
provide criminal history records, wanted person records, and invol- 
untary hospitalization records information to the Federal Bureau of 
Investigation in conjunction with the National Instant Criminal 
Background Check System in accordance with the federal Brady 
Handgun Violence Prevention Act, 18 U.S.C. Section 921, et seq. 


(2) The records of the Georgia Crime Information Center shall 
include information as to whether a person has been involuntarily 
hospitalized. Notwithstanding any other provisions of law and in 
order to carry out the provisions of this Code section and Code Section 
16-11-172, the Georgia Crime Information Center shall be provided 
such information and no other mental health information from the 
involuntary hospitalization records of the probate courts concerning 
persons involuntarily hospitalized after March 22, 1995, in a manner 
agreed upon by the Probate Judges Training Council and the Georgia 
Bureau of Investigation to preserve the confidentiality of patients’ 
rights in all other respects. Further, notwithstanding any other 
provisions of law and in order to carry out the provisions of this Code 
section and Code Section 16-11-172, the center shall be provided 
information as to whether a person has been adjudicated mentally 
incompetent to stand trial or not guilty by reason of insanity at the 
time of the crime, has been involuntarily hospitalized, or both from 
the records of the clerks of the superior courts concerning persons 
involuntarily hospitalized after March 22, 1995, in a manner agreed 
upon by The Council of Superior Court Clerks of Georgia and the 
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Georgia Bureau of Investigation to preserve the confidentiality of 
patients’ rights in all other respects. After five years have elapsed 
from the date that a person’s involuntary hospitalization information 
has been received by the Georgia Crime Information Center, the 
center shall purge its records of such information as soon as practi- 
cable and in any event purge such records within 30 days after the 
expiration of such five-year period. 


(3)(A) The records of the center shall include information as to 
whether a person has been involuntarily hospitalized. In order to 
carry out the provisions of Code Section 16-11-129, the center shall 
be provided such information and no other mental health informa- 
tion from the records of the probate and superior courts ordering 
persons to be involuntarily hospitalized. With respect to probate 
court records, such information shall be provided in a manner 
agreed upon by the Probate Judges Training Council and the 
bureau. With respect to superior court records, such information 
shall be provided in a manner agreed upon by The Council of 
Superior Court Clerks of Georgia and the bureau. Such records 
shall be provided in a manner so as to preserve the confidentiality 
of patients’ rights in all other respects. 


(B) In order to carry out the provisions of Code Section 
16-11-129, the center shall be provided information as to whether a 
person has been adjudicated mentally incompetent to stand trial or 
has been found not guilty by reason of insanity at the time of the 
crime. The clerk of court shall report such information to the center 
immediately but in no case later than ten days after such adjudi- 
cation of mental incompetence or finding of not guilty by reason of 
insanity. 


(f) The council is empowered to adopt rules, regulations, and forms 
necessary to implement this Code section. The council shall promulgate 
regulations to ensure the identity, confidentiality, and security of all 
records and data provided in accordance with this Code section. 


History. — Ga. L. 1973, p. 1301, § 3; 
Ga. L. 1976, p. 1401, § 2; Ga. L. 1977, p. 
1243, § 1; Ga. L. 1978, p. 1981, § 1; Ga. L. 
1982, p. 3, § 35; Ga. L. 1988, p. 203, § 1; 
Ga. L. 1989, p. 1080, § 2; Ga. L. 1994, p. 
1895, § 12; Ga. L. 1995, p. 139, § 3; Ga. L. 
1995, p. 633, §§ 1, 2; Ga. L. 1996, p. 6, 
§ 35; Ga. L. 2000, p. 1206, § 1; Ga. L. 
2003, p. 840, § 1; Ga. L. 2005, p. 613, 
§ 2/SB 175; Ga. L. 2006, p. 72, § 35/SB 
465; Ga. L. 2006, p. 812, § 4/SB 532; Ga. 
L. 2012, p. 899, § 6-1/HB 1176; Ga. L. 
2014, p. 599, § 1-13/HB 60; Ga. L. 2016, p. 
443, § 6B-3/SB 367. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1995, subsec- 
tions (d.1) and (d.2), enacted by Ga. L. 
1995, p. 633, § 2, were redesignated as 
subsections (d.2) and (d.3). 

Pursuant to Code Section 28-9-5, in 
1995, “subparagraph (a)(1)(B)” was sub- 
stituted for “subparagraph (B) of para- 
graph (1) of subsection (a) in the 
undesignated paragraph at the end of 
subsection (d.2). 

Pursuant to Code Section 28-9-5, in 
2005, the single quotes were deleted from 
“Brady Handgun Violence Prevention Act” 
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at the end of paragraph (e)(1). 

Editor’s notes. — Ga. L. 1995, p. 139, 
§ 7, not codified by the General Assembly, 
provides that no local ordinance which 
was in effect on March 22, 1995, shall be 
affected by Code Section 16-11-184 until 
January 1, 1996, at which time, unless 
enacted subsequent to March 22, 1995, as 
provided by that Code section, any such 
ordinance shall be of no further force or 
effect, and further provides that no ordi- 
nance or regulation attempting to regu- 
late firearms in any manner shall be en- 
acted by any county, city, or municipality 
after July 1, 1995. 

Ga. L. 2012, p. 899, § 9-1/HB 1176, not 
codified by the General Assembly, pro- 
vides that Part VI of this Act, which 
amended this Code section, shall become 
fully effective on July 1, 2013; provided, 
however, that for the purpose of preparing 
for implementation of Part VI of this Act, 
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said part shall become effective on July 1, 
2012. 

Ga. L. 2014, p. 599, § 1-1/HB 60, not 
codified by the General Assembly, pro- 
vides: “This Act shall be known and may 
be cited as the ‘Safe Carry Protection 
Act.” 

Law reviews. — For article on the 
2012 amendment of this Code section, see 
29 Ga. St. U. L. Rev. 290 (2012). For 
article on the 2014 amendment of this 
Code section, see 31 Ga. St. U. L. Rev. 47 
(2014). For article on the 2016 amend- 
ment of this Code section, see 33 Georgia 
St. U. L. Rev. 139 (2016). 

For note on the 1994 amendment of this 
Code section, see 11 Ga. St. U. L. Rev. 137 
(1994). For note on the 1995 amendment 
of this Code section and § 35-3-37, see 12 
Ga. St. U. L. Rev. 118 (1995). For note on 
the 2003 amendment to this Code section, 
see 20 Ga. St. U. L. Rev. 179 (2003). 


JUDICIAL DECISIONS 


Cited in Nasir v. Gwinnett County 
State Court, 341 Ga. App. 63, 798 S.E.2d 


695 (2017); Ledbetter v. State, 349 Ga. 
App. 154, 825 S.E.2d 530 (2019). 


OPINIONS OF THE ATTORNEY GENERAL 


State free to maintain more or less 
restrictive access policy than con- 
tained in federal guidelines. — Recent 
changes in the federal Law Enforcement 
Assistance Administration regulations in- 
dicate that these rules are to be viewed as 
broad guidelines which set the outermost 
limits on the collection, storage, and dis- 
semination of criminal history data; under 
this concept, the states would be free to 
maintain a more restrictive policy regard- 
ing public access to criminal history re- 
cords, unless through legislation, ordi- 
nance, or executive or court order a state 
elects to adopt a more liberal policy in 
regard to the public’s right to gain access 
to criminal history information. 1976 Op. 
Atty Gen. No. 76-57. 

General Assembly expressed desire 
to narrowly open access to criminal 
records to the private sector for the 
limited purpose of making preemploy- 
ment checks and job assignment decisions 
in certain circumstances, as well as to 


have such information to assist them in 
making a determination as to whether to 
prosecute persons apprehended on the 
premises who are engaged in a criminal 
act against the business. 1976 Op. Att’y 
Gen. No. 76-57. 

Word “businesses,” as used in para- 
graph (a)(1), is a general term, and is not 
restricted solely to profit motivated enter- 
prises. 1976 Op. Atty Gen. No. 76-57. 

Employment agencies, credit cor- 
porations, and firms doing back- 
ground checks not entitled to infor- 
mation. — Subparagraph (a)(1)(A) refers 
to those individuals directly involved in 
making the ultimate decision as to 
whether to hire or transfer an individual 
to a new job assignment; accordingly, em- 
ployment agencies, retail credit corpora- 
tions, and firms doing background checks 
would not be entitled to criminal history 
information under this section. 1976 Op. 
Att’y Gen. No. 76-57. 

Private security agency member 
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not entitled to information. — Private 
security agency member hired by a busi- 
ness to protect the business’s property, or 
any other member of the security agency 
hired by a business, would not be entitled 
to the criminal history information on the 
individual the agency has apprehended, 
or the agency suspects of committing a 
crime, since the security agency is not the 
business against whom the crime or sus- 
pected crime has been committed. 1976 
Op. Att’y Gen. No. 76-57. 

Permissible to relax local querying 
requirement when adjudications of 
guilt on criminal suspects sought. — 
Furnishing of adjudications of guilt to the 
personnel of a business on persons appre- 
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hended or suspected of having committed 
a specific criminal act, in which the victim 
is the business, is more in the nature of a 
criminal justice dissemination for which 
time in furnishing such information may 
be of the essence, so as not to prolong any 
detention of the individual apprehended; 
accordingly, it would be permissible to 
relax the local querying requirement 
when adjudications of guilt are sought. 
1976 Op. Atty Gen. No. 76-57. 

Involuntary hospitalizations after 
March 22, 1995 must be reported to the 
Bureau of Investigation, even though the 
information is to be applied only to sales 
or transfers after January 1, 1996. 1996 
Op. Att’y Gen. No. 96-5. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 66 Am. Jur. 2d, Records 
and Recording Laws, § 2. 

C.J.S. — 76 C.J.S., Records, §§ 76, 82 
et seq., 116, 130, 131, 152. 


ALR. — Immunity of police or other law 
enforcement officer from liability in defa- 
mation action, 100 A.L.R.5th 341. 


35-3-34.1. Circumstances when exonerated first offender’s crim- 
inal record may be disclosed. 


When a defendant has been exonerated and discharged without court 


adjudication of guilt pursuant to Article 3 of Chapter 8 of Title 42, the 
center is authorized to provide the first offender’s record of arrests, 
charges, or sentences to the employers and entities and under the 


conditions set forth in Code Section 42-8-63.1. 


History. — Code 1981, § 35-3-34.1, en- 
acted by Ga. L. 2003, p. 840, § 3; Ga. L. 
2006, p. 72, § 35/SB 465; Ga. L. 2006, p. 
164, § 1/HB 1335; Ga. L. 2009, p. 453, 
§ 3-10/HB 228; Ga. L. 2011, p. 227, 
§ 23/SB 178; Ga. L. 2013, p. 524, 
§ 3-6/HB 78; Ga. L. 2016, p. 443, 
§ 6B-4/SB 367. 


qualifying individuals from employment, 
§ 42-8-63.1. 

Law reviews. — For article on the 
2016 amendment of this Code section, see 
33 Georgia St. U. L. Rev. 139 (2016). 

For note on the 2003 enactment of this 
Code section, see 20 Ga. St. U. L. Rev. 179 
(2003). 


Cross references. — Discharges dis- 


35-3-34.2. Exchange of national criminal history background 
checks on providers of care to children, the elderly, 
and persons with disabilities. 


(a) It is the purpose of this Code section to authorize and facilitate, 
but not require, the exchange of national criminal history background 
checks with authorized agencies on behalf of qualified entities as 
authorized under federal law. 
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(b) As used in this Code section, the term: 


(1) “Authorized agency” means any local government agency des- 
ignated to report, receive, or disseminate information under the 
NCPA and the VCA. 


(2) “Care” means the provision of care, treatment, education, 
training, instruction, supervision, or recreation to children, the 
elderly, or individuals with disabilities. 


(3) “FBI” means the Federal Bureau of Investigation. 


(4) “National criminal history background check” means a finger- 
print based check of state and national criminal history files based on 
submission of a set of classifiable fingerprints and records fee. 


(5) “NCPA” means the National Child Protection Act of 1993, 42 
U.S.C. Sections 3759, 5101 note, 5119, and 5119a through 5119c. 


(6) “ORI” means an originating agency identifier. 
(7) “Provider” means: 
(A) A person who: 
(i) Is employed by or volunteers with a qualified entity; 
(ii) Owns or operates a qualified entity; or 


(iii) Has or may have unsupervised access to a person to whom 
the qualified entity provides care; and 


(B) A person who: 


(i) Seeks to be employed by or volunteer with a qualified 
entity; 


(ii) Seeks to own or operate a qualified entity; or 


(iii) Seeks to have or may have unsupervised access to a 
person to whom the qualified entity provides care. 


(8) “Qualified entity” means a business or organization, whether 
public, private, for profit, not for profit, or voluntary, that provides 
care or care placement services, including a business or organization 
that licenses or certifies others to provide care or care placement 
services. 


(9) “VCA? means the Volunteers for Children Act, 42 U.S.C. Sec- 
tions 5101 note, 5119a, and 5119b. 


(c) An authorized agency is responsible for the designation of quali- 
fied entities within its local jurisdiction and for the submission of 
national criminal history background checks as authorized under the 
NCPA and the VCA. 
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(d) An authorized agency, other than a criminal justice agency as 
defined in Code Section 35-3-30, must request an ORI from the FBI for 
the express purpose of submitting national criminal history back- 
ground checks under this Code section. Requests shall be made in 
writing to the FBI through the center. 


(e) National criminal history background checks shall be submitted 
directly to the center for a state records check; fingerprint cards shall 
then be forwarded to the FBI for a national check. The responses from 
both the state and national criminal history background checks shall be 
returned to the authorized agency. 


(f) The authorized agency may provide directly to the qualified entity 
the state criminal history record provided as part of the national 
criminal history background check. 


(g) An authorized agency shall be responsible for review of the 
national criminal history record provided as part of the national 
criminal history background check to determine whether the provider 
has been convicted of or is under indictment for a crime that bears upon 
the provider’s fitness to have responsibility for the safety and 
well-being of children, the elderly, or individuals with disabilities and to 
convey that determination to the qualified entity. 


(h) The qualified entity must obtain the fingerprints of the provider, 
communicate the fitness determination of the authorized agency to the 
provider, and notify the provider of his or her right to challenge the 
accuracy and completeness of any information contained in the national 
criminal history background check. 


(i) Fees charged for a national criminal history background check 
shall be determined based on reasonable costs as allowed under federal 
law. 


(j) The provisions of this Code section shall be supplementary to and 
not in place of any other law of this state which authorizes or requires 
background checks. 


(k) Any person, authorized agency, or qualified entity, or any person 
who is an employee of an authorized agency or qualified entity, shall not 
disseminate any criminal history or any information concerning any 
criminal history except the determination of fitness which such person 
obtains pursuant to this Code section. 


History. — Code 1981, § 35-3-34.2, en- 
acted by Ga. L. 2005, p. 1196, § 1/SB 6. 

Code Commission notes. — The en- 
actment of Code Section 35-3-35.1 by Ga. 
L. 2005, p. 980, § 1, irreconcilably con- 
flicted with and was treated as super- 
seded by the enactment of Code Section 


35-3-34.2 by Ga. L. 2005, p. 1196, § 1. See 
County of Butts v. Strahan, 151 Ga. 417 
(1921). 

Pursuant to Code Section 28-9-5, in 
2005, in paragraph (b)(5), the quotation 
marks were deleted from “National Child 
Protection Act of 1993,” and “5119, and 
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5119a through 5119c” was substituted for deleted from “Volunteers for Children 
“5119, 5119(a) to 5119(c)”; and, in para- Act,” and “5119a, and 5119b” was substi- 
graph (b)(9), the quotation marks were tuted for “5119(a) and 5119(b)”. 


35-3-35. Disclosure and dissemination of records to public agen- 
cies and political subdivisions; responsibility and lia- 
bility of issuing center. 


(a) The center shall be authorized to: 


(1) Make criminal history records maintained by the center avail- 
able to public agencies, political subdivisions, authorities, and instru- 
mentalities, including state or federal licensing and regulatory agen- 
cies or their designated representatives, under the following 
conditions: 


(A) Public agencies or political subdivisions shall, at the time of 
the request, provide the fingerprints of the person whose records 
are requested in such manner prescribed by the center, which may 
include the electronic imaging of a person’s fingerprints, or provide 
a signed consent of the person whose records are requested on a 
form prescribed by the center which shall include such person’s full 
name, address, social security number, and date of birth; provided, 
however, that the provisions of this paragraph shall supersede any 
other provision relating to the submission of fingerprints to the 
center; 


(B)G) The center shall not provide records of arrests, charges, or 
sentences when an individual has been sentenced pursuant to 
Article 3 of Chapter 8 of Title 42 and has been exonerated and 
discharged without court adjudication of guilt as a matter of law 
or pursuant to a court order, including records relating to such 
defendant’s bench warrants, failure to appear, and probation for 
such offense, except as specifically authorized by Code Section 
42-8-63.1. The center shall not provide records of arrests, 
charges, or sentences when an individual has been sentenced as 
provided in Code Section 15-1-20, including records relating to 
such defendant’s bench warrants, failure to appear, and proba- 
tion for such offense, except as specifically authorized by Code 
Section 42-8-63.1. 


(ii) During the period of time after a defendant, who has been 
sentenced pursuant to Article 3 of Chapter 8 of Title 42 but has 
not been exonerated and discharged without court adjudication 
of guilt as a matter of law or pursuant to a court order, has 
completed active probation supervision through the remainder of 
such sentence, the center shall not provide records of arrests, 
charges, or sentences except as specifically authorized by Code 
Section 42-8-63.1. 
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(iii) The center may provide records of arrests, charges, or 
sentences when an individual has been sentenced pursuant to 
Article 3 of Chapter 8 of Title 42 but has not been exonerated and 
discharged without court adjudication of guilt as a matter of law 
or pursuant to a court order, as specifically authorized by Code 
Section 42-8-63.1, while a defendant is under active probation 
supervision for such offense, or as provided in a court order; 


(C) When the identifying information provided is sufficient to 
identify persons whose records are requested electronically, the 
center may disseminate electronically criminal history records of 
in-state felony convictions, pleas, and sentences without: 


(i) Fingerprint comparison; or 
(ii) Consent of the person whose records are requested; and 


(D) The center shall not provide records of arrests, charges, or 
dispositions when access has been restricted pursuant to Code 
Section 15-1-20, 35-3-37, or 42-8-62.1; 


(1.1) Make criminal history records maintained by the center 
available to any county board of registrars or county board of 
registration and election. The making of an application for voter 
registration shall be deemed to be consent of the person making the 
application to release such records to the county board of registrars or 
county board of registration and election. Such records shall be 
requested for the sole purpose of verification of information provided 
on voter registration cards by registration applicants; 


(1.2) Make criminal history records maintained by the center and 
national criminal history records maintained by the Federal Bureau 
of Investigation, obtained by the center, available to the governing 
authority of any county or municipality, for any applicant or licensee 
in a specified occupation for which such local governing authority has 
adopted an ordinance or resolution requiring such applicants or 
licensees in a particular occupation or profession regulated by the 
governing authority to be fingerprinted as a condition of submitting 
an application or obtaining or renewing a license. The center shall 
establish a uniform method of obtaining criminal history records 
required under this paragraph. Such uniform method shall require 
the submission to the center of two complete sets of fingerprints and 
the records search fee. Upon receipt thereof, the center shall 
promptly transmit one set of fingerprints to the Federal Bureau of 
Investigation for a search of bureau records and an appropriate 
report and shall retain the other set and promptly conduct a search 
of its own records and records to which it has access. After receiving 
the fingerprints and fee, the center shall notify the requesting local 
government authority in writing of any derogatory finding, including, 
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but not limited to, any criminal record data regarding the fingerprint 
records check or if there is no such finding. Nothing in this paragraph 
shall prevent the local governing authority from obtaining national 
criminal history records directly from the Federal Bureau of Inves- 
tigation, if an ordinance or resolution requiring the fingerprints of an 
applicant or licensee of a particular occupation or profession regu- 
lated by the local governing authority has been adopted by such 
governing authority of the county or municipality; and 


(2) Charge fees for disseminating records pursuant to this Code 
section which will raise an amount of revenue which approximates, 
as nearly as practicable, the direct and indirect costs to the state for 
providing such disseminations. 


(b) In the event an employment or licensing decision is made adverse 
to a person whose record was obtained pursuant to this Code section, 
the person will be informed by the public agency, political subdivision, 
authority or instrumentality, or licensing or regulatory agency making 
the adverse employment decision of all information pertinent to that 
decision. This disclosure shall include information that a record was 
obtained from the center, the specific contents of the record, and the 
effect the record had upon the decision. Failure to provide all such 
information to the person subject to the adverse decision shall be a 
misdemeanor. 


(c) Neither the center, its employees, nor any agency or employee of 
the state shall be responsible for the accuracy of information dissemi- 
nated nor have any liability for defamation, invasion of privacy, 
negligence, nor any other claim in connection with any dissemination 
pursuant to this Code section and shall be immune from suit based 
upon such claims. 


(d) Local criminal justice agencies may disseminate criminal history 
records to public agencies, political subdivisions, authorities, and 
instrumentalities, including state or federal licensing and regulatory 
agencies under the same conditions as set forth in paragraph (1) of 
subsection (a) of this Code section and may charge fees as necessary to 
reimburse such agencies for their direct and indirect costs associated 
with providing such disseminations. 


(d.1) When identifying information provided is sufficient to identify 
persons whose records are requested, local criminal justice agencies 
may disseminate criminal history records of in-state felony convictions, 
pleas, and sentences without: 


(1) Fingerprint comparison; 
(2) Prior contact with the center; or 


(3) Consent of the person whose records are requested. 
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Such information may be disseminated to entities to which such records 
may be made available under subsection (d) of this Code section under 
the conditions specified in subparagraph (a)(1)(B) of this Code section 
upon payment of the fee for the request and when the request is made 
upon a form prescribed by the center. Such agencies may charge and 
retain fees as needed to reimburse such agencies for the direct and 
indirect costs of providing such information and shall have the same 
immunity therefor as provided in subsection (c) of this Code section. 


(d.2) No fee charged pursuant to this Code section may exceed $20.00 
per person whose criminal history record is requested or be charged to 
any person or entity authorized prior to January 1, 1995, to obtain 
information pursuant to this Code section without payment of such fee. 


(e) The council is empowered to adopt rules, regulations, and forms 
necessary to implement this Code section. 


History. — Ga. L. 1978, p. 1981, § 1; 
Ga. L. 1988, p. 203, § 2; Ga. L. 1990, p. 
1831, § 1; Ga. L. 1992, p. 1009, § 1; Ga. L. 
1995, p. 633, §§ 3, 4; Ga. L. 2000, p. 1206, 
§ 2; Ga. L. 2008, p. 840, § 2; Ga. L. 2007, 
p. 43, §§ 2, 3/SB 62; Ga. L. 2016, p. 443, 
§ 6B-5/SB 367. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1995, “subpar- 
agraph (a)(1)(B)” was substituted for “sub- 


paragraph (B) of paragraph (1) of subsec- 
tion (a)” in the undesignated paragraph at 
the end of subsection (d.1). 

Law reviews. — For article on the 
2016 amendment of this Code section, see 
33 Georgia St. U. L. Rev. 139 (2016). 

For note on the 2003 amendment to this 
Code section, see 20 Ga. St. U. L. Rev. 179 
(2008). 


JUDICIAL DECISIONS 


Cited in Nasir v. Gwinnett County 
State Court, 341 Ga. App. 63, 798 S.E.2d 


695 (2017); Ledbetter v. State, 349 Ga. 
App. 154, 825 S.E.2d 530 (2019). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 66 Am. Jur. 2d, Records 
and Recording Laws, § 2. 

C.J.S. — 76 C.J.S., Records, §§ 76, 82 
et seq., 116, 130, 131, 152. 


35-3-35.1. Superseded. 


Code Commission notes. — The en- 
actment of Code Section 35-3-35.1 by Ga. 
L. 2005, p. 980, § 1/HB 501, irreconcilably 
conflicted with and was treated as super- 


ALR. — Immunity of police or other law 
enforcement officer from liability in defa- 
mation action, 100 A.L.R.5th 341. 


seded by the enactment of Code Section 
35-3-34.2 by Ga. L. 2005, p. 1196, § 1/SB 
6. See County of Butts v. Strahan, 151 Ga. 
417 (1921). 
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35-3-36. Duties of state criminal justice agencies as to submis- 
sion of fingerprints, photographs, and other identifying 
data to center; responsibility for accuracy. 


(a) All criminal justice agencies within the state shall submit to the 
center fingerprints, descriptions, photographs when specifically re- 
quested, and other identifying data on persons who have been lawfully 
arrested or taken into custody in the state for all felonies and for the 
misdemeanors and violations designated in subparagraph (a)(1)(A) of 
Code Section 35-3-33 and for persons in the categories enumerated in 
subparagraphs (a)(1)(B), (a)(1)(C), and (a)(1)(D) of Code Section 
35-3-33. 


(b) It shall be the duty of all chiefs of police, sheriffs, prosecuting 
attorneys, courts, judges, clerks of court, community supervision offi- 
cers, county or Department of Juvenile Justice juvenile probation 
officers, probation officers and private probation officers serving pursu- 
ant to Article 6 of Chapter 8 of Title 42, wardens or other persons in 
charge of penal and correctional institutions in this state, the Georgia 
Superior Court Clerks’ Cooperative Authority, and the State Board of 
Pardons and Paroles to furnish the center with any other data deemed 
necessary by the center to carry out its responsibilities under this 
article. 


(c) All persons in charge of law enforcement agencies shall obtain or 
cause to be obtained fingerprints in accordance with the fingerprint 
system of identification established by the director of the Federal 
Bureau of Investigation, full-face and profile photographs if photo 
equipment is available, and other available identifying data of each 
person arrested or taken into custody for an offense of a type designated 
in paragraph (1) of subsection (a) of Code Section 35-3-33, of all persons 
arrested or taken into custody as fugitives from justice, and of all 
unidentified human corpses in their jurisdictions; but photographs 
need not be taken if it is known that photographs of the type listed 
taken within the previous year are on file. Fingerprints and other 
identifying data of persons arrested or taken into custody for offenses 
other than those designated may be taken at the discretion of the law 
enforcement agency concerned. Any person arrested or taken into 
custody and subsequently released without charge or cleared of the 
offense through court proceedings shall have any fingerprint record 
taken in connection therewith returned or deleted, as applicable, if the 
fingerprint record was taken in error or upon court order, and such 
dispositions shall be reported to the center. 


(d) Fingerprints and other identifying data required to be taken 
under subsection (c) of this Code section shall be forwarded within 24 
hours after taking for filing and classification, but the period of 24 hours 
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may be extended to cover any intervening holiday or weekend. Photo- 
graphs taken shall be forwarded at the discretion of the agency 
concerned; but, if not forwarded, the fingerprint record shall be marked 
“Photo available” and the photographs shall be forwarded subsequently 
if the center so requests. 


(e) All persons in charge of law enforcement agencies shall submit to 
the center detailed descriptions of arrest warrants and related identi- 
fying data for all felonies and for the misdemeanors and violations 
designated in subparagraph (a)(1)(A) of Code Section 35-3-33 immedi- 
ately upon determination of the fact that the warrant cannot be served 
for the reasons stated. If any such warrant is subsequently served or 
withdrawn, the law enforcement agency concerned must immediately 
notify the center of the service or withdrawal. In addition, the agency 
concerned must annually, no later than January 31 of each year, and at 
other times if requested by the center confirm to the center all such 
arrest warrants of this type which continue to be outstanding. 


(f) All persons in charge of state penal and correctional institutions 
shall obtain fingerprints in accordance with the fingerprint system of 
identification established by the director of the Federal Bureau of 
Investigation or as otherwise directed by the center and full-face and 
profile photographs of all persons received on commitment to these 
institutions. The prints and photographs so taken shall be forwarded to 
the center together with any other identifying data requested within 
ten days after the arrival at the institution of the person committed. At 
the time of release of any person committed to a correctional institution, 
the institution shall again obtain fingerprints as provided for in this 
subsection and forward them to the center within ten days along with 
any other related information requested by the center. Immediately 
upon release, the institution shall notify the center of the release of the 
person. 


(g) All persons in charge of law enforcement agencies, clerks of court 
or the Georgia Superior Court Clerks’ Cooperative Authority as appli- 
cable, municipal judges when such judges do not have a clerk, magis- 
trates, persons in charge of community supervision, juvenile probation, 
or Article 6 of Chapter 8 of Title 42 probation offices, and the State 
Board of Pardons and Paroles shall transmit to the center the informa- 
tion described in Code Section 35-3-33 within 30 days of the creation or 
receipt of such information, except as provided in subsection (d) of this 
Code section, on the basis of the forms and instructions to be provided 
by the center. 


(h) All persons in charge of law enforcement agencies in this state 
shall furnish the center with any other identifying data required in 
accordance with guidelines established by the center. All law enforce- 
ment agencies and penal and correctional institutions in this state 
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having criminal identification files shall cooperate in providing to the 
center copies of identifying data, as required in accordance with center 
guidelines, in those files as will aid in establishing the nucleus of the 
state criminal identification file. 


(i) All criminal justice agencies within the state shall submit to the 
center, periodically at a time and in such form as prescribed by the 
center, information regarding only the cases within its jurisdiction and 
in which it is or has been actively engaged. Such report shall be known 
as the “uniform crime report” and shall contain crimes reported and 
otherwise processed during the period preceding the period of report, 
including the number and nature of offenses committed, the disposition 
of such offenses, and such other information as the center shall specify, 
relating to the method, frequency, cause, and prevention of crime. The 
incident/complaint report forms used by criminal justice agencies shall, 
when applicable, include the identification of any victim who is a 
student and the name of the school attended by any such student. 


(j) Any governmental agency which is not included within the 
description of those departments and agencies required to submit the 
uniform crime report provided for in subsection (i) of this Code section 
but which desires to submit a report shall be furnished with the proper 
forms by the center. When a report is received by the center from a 
governmental agency not required to make a report, the information 
contained therein shall be included within the periodic compilation 
provided for in paragraph (9) of subsection (a) of Code Section 35-3-33. 


(k) Upon the request of the center, local law enforcement agencies 
shall periodically provide for audit samples of incident reports for the 
preceding reporting period so that the center may help ensure agency 
compliance with national and state uniform crime reporting require- 
ments. 


(1) All law enforcement agencies within the state shall report to the 
center, in a manner prescribed by the center, all persons wanted by and 
all vehicles and identifiable property stolen from their jurisdictions. 
The report shall be made as soon as practicable after the investigating 
department or agency either ascertains that a vehicle or identifiable 
property has been stolen or obtains a warrant for an individual’s arrest 
or determines that there are reasonable grounds to believe that the 
individual has committed the crime. In no event shall this time exceed 
12 hours after the investigating department or agency determines that 
it has grounds to believe that a vehicle or property was stolen or that 
the wanted person should be arrested. 


(m) If at any time after making a report as required by subsection (1) 
of this Code section it is determined by the reporting department or 
agency that a person is no longer wanted due to his apprehension or any 
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other factor or when a vehicle or property stolen is recovered, the law 
enforcement agency shall immediately notify the center of such status. 
Furthermore, if the agency making the apprehension or recovery is 
other than the one which made the original wanted or stolen report, 
then it shall immediately notify the originating agency of the full 
particulars relating to the apprehension or recovery. 


(n) Neither the center nor its employees shall be responsible for the 
accuracy of information contained in records representing wanted 
persons, missing persons, and stolen serial numbered property estab- 
lished in computerized files on the Georgia Criminal Justice Informa- 
tion System (CJIS) network or in computerized files maintained by the 
Federal Bureau of Investigation National Crime Information Center 
(NCIC). Criminal justice agencies establishing such records bear all 
responsibilities for entry, update, and removal as dictated by actions of 


criminal justice employees and officials. 


History. — Ga. L. 1973, p. 1301, § 4; 
Ga. L. 1976, p. 617, § 6; Ga. L. 1980, p. 
396, § 2; Ga. L. 1982, p. 3, § 35; Ga. L. 
1988, p. 884, § 4-1; Ga. L. 1984, p. 22, 
§ 35; Ga. L. 1985, p. 149, § 35; Ga. L. 
1992, p. 1022, § 1; Ga. L. 2001, p. 1024, 
§ 1; Ga. L. 2002, p. 415, § 35; Ga. L. 2003, 
p. 336, § 1; Ga. L. 2008, p. 840, § 3A; Ga. 
L. 2012, p. 775, § 35/HB 942; Ga. L. 2015, 
p. 422, § 5-54/HB 310; Ga. L. 2016, p. 443, 
§ 6B-6/SB 367; Ga. L. 2016, p. 864, 
§ 35/HB 737. 

Editor’s notes. — Ga. L. 2003, p. 840, 
§ 3A, which amended this Code section, 
purported to amend Code Section 33-3-36 


but actually amended Code Section 
35-3-36. 

Ga. L. 2015, p. 422, § 6-1/HB 310, not 
codified by the General Assembly, pro- 
vides, in part, that this Act shall apply to 
sentences entered on or after July 1, 2015. 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 231 (2015). For 
article on the 2016 amendment of this 
Code section, see 33 Georgia St. U. L. Rev. 
139 (2016). 

For note on the 2003 amendment to this 
Code section, see 20 Ga. St. U. L. Rev. 179 
(2003). 


JUDICIAL DECISIONS 


Fingerprint record following nolle 
prosequi. — Defendant was not entitled 
to have fingerprint record returned follow- 


ing entry of nolle prosequi on charges for 
which record was made. Drake v. State, 
170 Ga. App. 846, 318 S.E.2d 721 (1984). 


OPINIONS OF THE ATTORNEY GENERAL 


Recording of crimes necessary to 
establish and maintain uniform sys- 
tem. — This article empowers the Geor- 
gia Crime Information Center to record 
crime as the center deems necessary to 
establish and maintain a uniform system 
of crime reporting. 1976 Op. Att’y Gen. 
No. 76-33. 

Law enforcement agencies obtain 
fingerprints from arrested persons 
and forward prints to center. — This 


article requires persons in charge of law 
enforcement agencies to obtain finger- 
prints each time a person is arrested or 
taken into custody and forward such 
prints to the center. 1975 Op. Att’y Gen. 
No. U75-34. 

Language “or cleared of the offense 
through court proceedings” in sub- 
section (c) of O.C.G.A. § 35-3-36 must 
not be viewed in isolation, but in the 
context of O.C.G.A. § 35-3-37 which pro- 
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vides for inspection, correction, and is directed only at a fingerprint re- 
expungement of records. 1982 Op. Atty cord, not at an arrest record. 1982 Op. 


Gen. No. 82-8. Atty Gen. No. 82-8. 
Subsection (c) of O.C.G.A. § 35-3-36 


RESEARCH REFERENCES 


Am. Jur. 2d. — 66 Am. Jur. 2d, Records ALR. — Right to take fingerprints and 


and Recording Laws, § 2. photographs of accused before trial, or to 
C.J.S. — 76 C.J.S., Records, §§ 76, 82 retain same in police record after acquit- 
et seq., 116, 130, 131, 152. tal or discharge of accused, 83 A.L.R. 127. 


35-3-37. Review of individual’s criminal history record informa- 
tion; definitions; privacy considerations; written appli- 
cation requesting review; inspection. 


(a) As used in this Code section, the term: 


(1) “Drug court treatment program” means a treatment program 
operated by a drug court division in accordance with the provisions of 
Code Section 15-1-15. 


(2) “Entity” means the arresting law enforcement agency, includ- 
ing county and municipal jails and detention centers. 


(3) “Mental health treatment program” means a treatment pro- 
gram operated by a mental health court division in accordance with 
the provisions of Code Section 15-1-16. 


(4) “Nonserious traffic offense” means any offense in violation of 
Title 40 which is not prohibited by Article 15 of Chapter 6 of Title 40 
and any similar such offense under the laws of a state which would 
not be considered a serious traffic offense under the laws of this state 
if committed in this state. 


(5) “Prosecuting attorney” means the Attorney General, a district 
attorney, or the solicitor-general who had jurisdiction where the 
criminal history record information is sought to be modified, cor- 
rected, supplemented, amended, or restricted. If the offense was a 
violation of a criminal law of this state which, by general law, may be 
tried by a municipal, magistrate, probate, or other court that is not a 
court of record, the term “prosecuting attorney” shall include the 
prosecuting officer of such court or, in the absence of such prosecuting 
attorney, the district attorney of the judicial circuit in which such 
court is located. 


(6) “Restrict,” “restricted,” or “restriction” means that the criminal 
history record information of an individual relating to a particular 
charge shall be available only to judicial officials and criminal justice 
agencies for law enforcement or criminal investigative purposes or to 
criminal justice agencies for purposes of employment in accordance 
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with procedures established by the center and shall not be disclosed 
or otherwise made available to any private persons or businesses 
pursuant to Code Section 35-3-34 or to governmental agencies or 
licensing and regulating agencies pursuant to Code Section 35-38-35. 


(7) “Serious violent felony” shall have the same meaning as set 
forth in Code Section 17-10-6.1. 


(8) “State” includes any state, the United States or any district, 
commonwealth, territory, or insular possession of the United States, 
and the Trust Territory of the Pacific Islands. 


(9) “Veterans treatment program” means a treatment program 
operated by a veterans court division in accordance with the provi- 
sions of Code Section 15-1-17. 


(10) “Youthful offender” means any offender who was less than 21 
years of age at the time of his or her conviction. 


(b) Nothing in this article shall be construed so as to authorize any 
person, agency, corporation, or other legal entity of this state to invade 
the privacy of any citizen as defined by the General Assembly or as 
defined by the courts other than to the extent provided in this article. 


(c) The center shall make an individual’s criminal history record 
information available for review by such individual or his or her 
designee upon written application to the center. 


(d) If an individual believes his or her criminal history record 
information to be inaccurate, incomplete, or misleading, he or she may 
request a criminal history record information inspection at the center. 
The center at which criminal history record information is sought to be 
inspected may prescribe reasonable hours and places of inspection and 
may impose such additional procedures or restrictions, including fin- 
gerprinting, as are reasonably necessary to assure the security of the 
criminal history record information, to verify the identities of those who 
seek to inspect such information, and to maintain an orderly and 
efficient mechanism for inspection of criminal history record informa- 
tion. The fee for inspection of criminal history record information shall 
not exceed $15.00, which shall not include the cost of the fingerprinting. 


(e) If the criminal history record information is believed to be 
inaccurate, incomplete, or misleading, the individual may request that 
the entity having custody or control of the challenged information 
modify, correct, supplement, or amend the information and notify the 
center of such changes within 60 days of such request. In the case of 
county and municipal jails and detention centers, such notice to the 
center shall not be required. If the entity declines to act within 60 days 
of such request or if the individual believes the entity’s decision to be 
unsatisfactory, within 30 days of the end of the 60 day period or of the 
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issuance of the unsatisfactory decision, whichever occurs last, the 
individual shall have the right to appeal to the court with original 
jurisdiction of the criminal charges in the county where the entity is 
located. 


(f) An appeal pursuant to subsection (e) of this Code section shall be 
to acquire an order from the court with original jurisdiction of the 
criminal charges that the subject information be modified, corrected, 
supplemented, or amended by the entity with custody of such informa- 
tion. Notice of the appeal shall be provided to the entity and the 
prosecuting attorney. A notice sent by registered or certified mail or 
statutory overnight delivery shall be sufficient service on the entity 
having custody or control of the disputed criminal history record 
information. The court shall conduct a de novo review and, if requested 
by a party, the proceedings shall be recorded. 


(g)(1) Should the court find by a preponderance of the evidence that 
the criminal history record information in question is inaccurate, 
incomplete, or misleading, the court shall order such information to 
be appropriately modified, corrected, supplemented, or amended as 
the court deems appropriate. Any entity with custody, possession, or 
control of any such criminal history record information shall cause 
each and every copy thereof in its custody, possession, or control to be 
altered in accordance with the court’s order within 60 days of the 
entry of the order. 


(2) To the extent that it is known by the requesting individual that 
an entity has previously disseminated inaccurate, incomplete, or 
misleading criminal history record information, he or she shall, by 
written request, provide to the entity the name of the individual, 
agency, or company to which such information was disseminated. 
Within 60 days of the written request, the entity shall disseminate 
the modification, correction, supplement, or amendment to the indi- 
vidual’s criminal history record information to such individual, 
agency, or company to which the information in question has been 
previously communicated, as well as to the individual whose infor- 
mation has been ordered so altered. 


(h) Access to an individual’s criminal history record information, 
including any fingerprints or photographs of the individual taken in 
conjunction with the arrest, shall be restricted by the center for the 
following types of dispositions: 


(1) Prior to indictment, accusation, or other charging instrument: 


(A) The case was never referred for further prosecution to the 
proper prosecuting attorney by the arresting law enforcement 
agency and: 


(i) The offense against such individual is closed by the arrest- 
ing law enforcement agency. It shall be the duty of the head of the 
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arresting law enforcement agency to notify the center whenever 
a record is to be restricted pursuant to this division within 30 
days of such decision. A copy of the notice shall be sent to the 
accused and the accused’s attorney, if any, by mailing the same by 
first-class mail within seven days of notifying the center; or 


(ii) The center does not receive notice from the arresting law 
enforcement agency that the offense has been referred to the 
prosecuting attorney or transferred to another law enforcement 
or prosecutorial agency of this state, any other state or a foreign 
nation, or any political subdivision thereof for prosecution and 
the following period of time has elapsed from the date of the 
arrest of such individual: 


(I) If the offense is a misdemeanor or a misdemeanor of a 
high and aggravated nature, two years; 


(II) If the offense is a felony, other than a serious violent 
felony or a felony sexual offense specified in Code Section 
17-3-2.1 involving a victim under 16 years of age, four years; or 


(III) If the offense is a serious violent felony or a felony 
sexual offense specified in Code Section 17-3-2.1 involving a 
victim under 16 years of age, seven years. 


If the center receives notice of the filing of an indictment 
subsequent to the restriction of a record pursuant to this divi- 
sion, the center shall make such record available in accordance 
with Code Section 35-3-34 or 35-3-35. If the center does not 
receive notice of a charging instrument within 30 days of the 
applicable time periods set forth in this division, such record 
shall be restricted by the center for noncriminal justice purposes 
and shall be considered sealed. 


(B) The case was referred to the prosecuting attorney but was 
later dismissed; 


(C) The grand jury returned two no bills; or 


(D) The grand jury returned one no bill and the applicable time 
period set forth in division (ii) of subparagraph (A) of this para- 
graph has expired; and 


(2) After indictment or accusation: 


(A) Except as provided in subsection (i) of this Code section, all 
charges were dismissed or nolle prossed; 


(B) The individual was sentenced in accordance with the provi- 
sions of subsection (a) or (c) of Code Section 16-13-2, and the 
individual successfully completed the terms and conditions of his or 
her probation; 
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(C) The individual pleaded guilty to or was found guilty of a 
violation of paragraph (2) or (3) of subsection (a) of Code Section 
3-3-23 and was sentenced in accordance with the provisions of 
subsection (c) of Code Section 3-3-23.1, and the individual success- 
fully completed the terms and conditions of his or her probation; 


(D) The individual successfully completed a drug court treat- 
ment program, mental health treatment program, or veterans 
treatment program, the individual’s case has been dismissed or 
nolle prossed, and he or she has not been arrested during such 
program, excluding any arrest for a nonserious traffic offense; or 


(E) The individual was acquitted of all of the charges by a judge 
or jury unless, within ten days of the verdict, the prosecuting 
attorney demonstrates to the trial court through clear and convinc- 
ing evidence that the harm otherwise resulting to the individual is 
clearly outweighed by the public interest in the criminal history 
record information being publicly available because either: 


(i) The prosecuting attorney was barred from introducing 
material evidence against the individual on legal grounds, in- 
cluding, without limitation, the granting of a motion to suppress 
or motion in limine; or 


(ii) The individual has been formally charged with the same or 
similar offense within the previous five years. 


(i) After the filing of an indictment or accusation, an individual’s 
criminal history record information shall not be restricted if: 


(1) The charges were nolle prossed or otherwise dismissed be- 
cause: 


(A) Of a plea agreement resulting in a conviction of the individ- 
ual for an offense arising out of the same underlying transaction or 
occurrence as the conviction; 


(B) The prosecuting attorney was barred from introducing ma- 
terial evidence against the individual on legal grounds, including, 
without limitation, the granting of a motion to suppress or motion 
in limine; 

(C) The conduct which resulted in the arrest of the individual 
was part of a pattern of criminal activity which was prosecuted in 
another court of the state or a foreign nation; or 


(D) The individual had diplomatic, consular, or similar immu- 
nity or inviolability from arrest or prosecution; 


(2) The charges were tried and some but not all of the charges 
resulted in an acquittal; or 
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(3) The individual was acquitted of all charges but it is later 
determined that the acquittal was the result of jury tampering or 
judicial misconduct. 


G)(1) When an individual had a felony charge dismissed or nolle 
prossed or was found not guilty of such charge but was convicted of a 
misdemeanor offense that was not a lesser included offense of the 
felony charge, such individual may petition the court in which he or 
she was accused or convicted, as applicable, or, if such charge was 
dismissed, the superior court in the county where the arrest occurred 
to restrict access to criminal history record information for the felony 
charge within four years of the arrest. Such court shall maintain 
jurisdiction over the case for this limited purpose and duration. Such 
petition shall be served on the arresting law enforcement agency and 
the prosecuting attorney. If a hearing is requested, such hearing shall 
be held within 90 days of the filing of the petition. The court shall 
hear evidence and shall grant an order restricting such criminal 
history record information if the court determines that the misde- 
meanor conviction was not a lesser included offense of the felony 
charge and that the harm otherwise resulting to the individual 
clearly outweighs the public interest in the criminal history record 
information being publicly available. 


(2) When an individual was convicted of an offense and was 
sentenced to punishment other than the death penalty, but such 
conviction was vacated by the trial court or reversed by an appellate 
court or other post-conviction court, the decision of which has become 
final by the completion of the appellate process, and the prosecuting 
attorney has not retried the case within two years of the date the 
order vacating or reversing the conviction became final, such individ- 
ual may petition the court in which he or she was convicted to restrict 
access to criminal history record information for such offense. Such 
court shall maintain jurisdiction over the case for this limited 
purpose and duration. Such petition shall be served on the prosecut- 
ing attorney. If a hearing is requested, such hearing shall be held 
within 90 days of the filing of the petition. The court shall hear 
evidence and shall determine whether granting an order restricting 
such criminal history record information is appropriate, giving due 
consideration to the reason the judgment was reversed or vacated, 
the reason the prosecuting attorney has not retried the case, and the 
public’s interest in the criminal history record information being 
publicly available. 


(3) When an individual’s case has remained on the dead docket for 
more than 12 months, such individual may petition the court in 
which the case is pending to restrict access to criminal history record 
information for such offense. Such petition shall be served on the 
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prosecuting attorney. If a hearing is requested, such hearing shall be 
held within 90 days of the filing of the petition. The court shall hear 
evidence and shall determine whether granting an order restricting 
such criminal history record information is appropriate, giving due 
consideration to the reason the case was placed on the dead docket; 
provided, however, that the court shall not grant such motion if an 
active warrant is pending for such individual. 


(4)(A) When an individual was convicted in this state of a misde- 
meanor or a series of misdemeanors arising from a single incident, 
and at the time of such conviction such individual was a youthful 
offender, provided that such individual successfully completed the 
terms of his or her sentence and, since completing the terms of his 
or her sentence, has not been arrested for at least five years, 
excluding any arrest for a nonserious traffic offense, and provided, 
further, that he or she was not convicted in this state of a 
misdemeanor violation or under any other state’s law with similar 
provisions of one or more of the offenses listed in subparagraph (B) 
of this paragraph, he or she may petition the court in which the 
conviction occurred to restrict access to criminal history record 
information. Such court shall maintain jurisdiction over the case 
for this limited purpose and duration. Such petition shall be served 
on the prosecuting attorney. If a hearing is requested, such hearing 
shall be held within 90 days of the filing of the petition. The court 
shall hear evidence and shall determine whether granting an order 
restricting such criminal history record information is appropriate, 
giving due consideration to the individual’s conduct and the pub- 
lic’s interest in the criminal history record information being 
publicly available. 


(B) Record restriction shall not be appropriate if the individual 
was convicted of: 


(i) Child molestation in violation of Code Section 16-6-4; 


(ii) Enticing a child for indecent purposes in violation of Code 
Section 16-6-5; 


(iii) Improper sexual contact by employee or agent in violation 
of Code Section 16-6-5.1; 


(iv) Keeping a place of prostitution in violation of Code Section 
16-6-10; 


(v) Pimping in violation of Code Section 16-6-11; 


(vi) Pandering by compulsion in violation of Code Section 
16-6-14; 


(vii) Masturbation for hire in violation of Code Section 
16-6-16; 
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(viii) Giving massages in a place used for lewdness, prostitu- 
tion, assignation, or masturbation for hire in violation of Code 
Section 16-6-17; 


(ix) Sexual battery in violation of Code Section 16-6-22.1; 


(x) Any offense related to minors generally in violation of Part 
2 of Article 3 of Chapter 12 of Title 16; 


(xi) Theft in violation of Chapter 8 of Title 16; provided, 
however, that such prohibition shall not apply to a misdemeanor 
conviction of shoplifting or refund fraud in violation of Code 
Section 16-8-14 or 16-8-14.1, as applicable; or 


(xii) Any serious traffic offense in violation of Article 15 of 
Chapter 6 of Title 40. 


(5) When an individual was arrested on a fugitive from justice 
warrant as provided in Code Section 17-13-4, such individual may 
petition the superior court in the county where the arrest occurred to 
restrict access to criminal history record information for such war- 
rant. Such court shall maintain jurisdiction over the case for this 
limited purpose and duration. Such petition shall be served on the 
arresting law enforcement agency and the prosecuting attorney. If a 
hearing is requested, such hearing shall be held within 90 days of the 
filing of the petition. The court shall hear evidence and shall grant an 
order restricting such criminal history record information if the court 
determines that circumstances warrant restriction and that the 
harm otherwise resulting to the individual clearly outweighs the 
public interest in the criminal history record information being 
publicly available. 


(k)(1) The center shall notify the arresting law enforcement agency 
of any criminal history record information, access to which has been 
restricted pursuant to this Code section, within 30 days of the date 
access to such information is restricted. Upon receipt of notice from 
the center that access to criminal history record information has been 
restricted, the arresting law enforcement agency or other law enforce- 
ment agency shall, within 30 days, restrict access to all such 
information maintained by such arresting law enforcement agency or 
other law enforcement agency for such individual’s charge. 


(2) An individual who has had criminal history record information 
restricted pursuant to this Code section may submit a written 
request to the appropriate county or municipal jail or detention 
center to have all records for such individual’s charge maintained by 
the appropriate county or municipal jail or detention center re- 
stricted. Within 30 days of such request, the appropriate county or 
municipal jail or detention center shall restrict access to all such 
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criminal history record information maintained by such appropriate 
county or municipal jail or detention center for such individual’s 
charge. 


(3) The center shall be authorized to unrestrict criminal history 
record information based on the receipt of a disposition report 
showing that the individual was convicted of an offense arising out of 
an arrest of which the information was restricted pursuant to this 
Code section. 


(1) If criminal history record information is restricted pursuant to 
this Code section and if the entity declines to restrict access to such 
information, the individual may file a civil action in the superior court 
where the entity is located. A copy of the civil action shall be served on 
the entity and prosecuting attorney for the jurisdiction where the civil 
action is filed, and they may become parties to the action. A decision of 
the entity shall be upheld only if it is determined by clear and 
convincing evidence that the individual did not meet the criteria set 
forth in subsection (h) or (j) of this Code section. 


(m)(1) For criminal history record information maintained by the 
clerk of court, an individual who has a record restricted pursuant to 
this Code section may petition the court with original jurisdiction 
over the charges in the county where the clerk of court is located for 
an order to seal all criminal history record information maintained by 
the clerk of court for such individual’s charge. Notice of such petition 
shall be sent to the clerk of court and the prosecuting attorney. A 
notice sent by registered or certified mail or statutory overnight 
delivery shall be sufficient notice. 


(2) The court shall order all criminal history record information in 
the custody of the clerk of court, including within any index, to be 
restricted and unavailable to the public if the court finds by a 
preponderance of the evidence that: 


(A) The criminal history record information has been restricted 
pursuant to this Code section; and 


(B) The harm otherwise resulting to the privacy of the individ- 
ual clearly outweighs the public interest in the criminal history 
record information being publicly available. 


(3) Within 60 days of the court’s order, the clerk of court shall cause 
every document, physical or electronic, in its custody, possession, or 
control to be restricted. 


(4) The person who is the subject of such sealed criminal history 
record information may petition the court for inspection of the 
criminal history record information included in the court order. Such 
information shall always be available for inspection, copying, and use 
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by criminal justice agencies and the Judicial Qualifications Commis- 
sion. 


(n)(1) Except as provided in subsection (j) of this Code section, as to 
arrests occurring before July 1, 2013, an individual may, in writing, 
request the arresting law enforcement agency to restrict the criminal 
history record information of an arrest, including any fingerprints or 
photographs taken in conjunction with such arrest. Reasonable fees 
shall be charged by the arresting law enforcement agency and the 
center for the actual costs of restricting such records, provided that 
such fee shall not exceed $50.00. 


(2) Within 30 days of receipt of such written request, the arresting 
law enforcement agency shall provide a copy of the request to the 
prosecuting attorney. Within 90 days of receiving the request, the 
prosecuting attorney shall review the request to determine if the 
request meets the criteria set forth in subsection (h) of this Code 
section for record restriction, and the prosecuting attorney shall 
notify the arresting law enforcement agency of his or her decision 
within such 90 day period. If the prosecuting attorney denies such 
request, he or she shall cite with specificity the reason for such denial 
in writing and attach to such denial any relevant documentation in 
his or her possession used to make such denial. There shall be a 
presumption that the prosecuting attorney does not object to the 
request to restrict the criminal history record information if he or she 
fails to respond to the request for a determination within the 90 day 
period set forth in this paragraph. The arresting law enforcement 
agency shall inform the individual of the prosecuting attorney’s 
decision, and, if record restriction is approved by the prosecuting 
attorney, the arresting law enforcement agency shall restrict the 
criminal history record information within 30 days of receipt of the 
prosecuting attorney’s decision. 


(3) If a prosecuting attorney declines an individual’s request to 
restrict access to criminal history record information, such individual 
may file a civil action in the superior court where the entity is located. 
A copy of the civil action shall be served on the entity and prosecuting 
attorney for the jurisdiction where the civil action is filed, and they 
may become parties to the action. A decision of the prosecuting 
attorney to decline a request to restrict access to criminal history 
record information shall be upheld unless the individual demon- 
strates by clear and convincing evidence that the arrest is eligible for 
record restriction pursuant to subsection (h) of this Code section and 
the harm otherwise resulting to the privacy of the individual clearly 
outweighs the public interest in the criminal history record informa- 
tion being publicly available. 


(4) To restrict criminal history record information at the center, an 
individual shall submit a prosecuting attorney’s approved record 
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restriction request or a court order issued pursuant to paragraph (3) 
of this subsection to the center. The center shall restrict access to 
such criminal history record information within 30 days of receiving 


such information. 


(o0) Nothing in this Code section shall give rise to any right which 
may be asserted as a defense to a criminal prosecution or serve as the 
basis for any motion that may be filed in any criminal proceeding. The 
modification, correction, supplementation, amendment, or restriction of 
criminal history record information shall not abate or serve as the basis 
for the reversal of any criminal conviction. 


(p) Any application to the center for access to or restriction of 
criminal history record information made pursuant to this Code section 
shall be made in writing on a form approved by the center. The center 
shall be authorized to develop and publish such procedures as may be 
necessary to carry out the provisions of this Code section. In adopting 
such procedures and forms, the provisions of Chapter 13 of Title 50, the 
“Georgia Administrative Procedure Act,” shall not apply. 


(q) It shall be the duty of the entity to take such action as may be 
reasonable to prevent disclosure of information to the public which 
would identify any individual whose criminal history record informa- 
tion is restricted pursuant to this Code section. 


(r) If the center has notified a firearms dealer that an individual is 
prohibited from purchasing or possessing a handgun pursuant to Part 
5 of Article 4 of Chapter 11 of Title 16 and if the prohibition is the result 
of such individual being involuntarily hospitalized within the immedi- 
ately preceding five years, upon such individual or his or her attorney 
making an application to inspect his or her records, the center shall 
provide the record of involuntary hospitalization and also inform the 
individual or attorney of his or her right to a hearing before the judge 
of the probate court or superior court relative to such individual’s 
eligibility to possess or transport a handgun. 


History. — Code 1981, § 35-3-37, en- 
acted by Ga. L. 2012, p. 899, § 6-2/HB 


“petition the superior court in the county 
where the conviction occurred” near the 


1176; Ga. L. 2018, p. 222, § 14/HB 349; 
Ga. L. 2014, p. 79, § 3/SB 320; Ga. L. 
2014, p. 404, § 2-2/SB 382; Ga. L. 2016, p. 
443, § 6B-7/SB 367; Ga. L. 2018, p. 550, 
§ 2-8/SB 407; Ga. L. 2019, p. 912, § 4/SB 
9. 

The 2018 amendment, effective July 
1, 2018, inserted “court in which he or she 
was accused or convicted, as applicable, 
or, if such charge was dismissed, the” in 
the middle of the first sentence of para- 
graph (j)(1); substituted “petition the 
court in which he or she was convicted” for 


end of the first sentence of paragraph 
(j)(2); and substituted “petition the court 
in which” for “petition the superior court 
in the county where” in the middle of the 
first sentence of paragraph (j)(3) and near 
the end of the first sentence of subpara- 
graph (j)(4)(A). 

The 2019 amendment, effective July 
1, 2019, rewrote division (j)(4)(B)(iii), 
which read: “Sexual assault by persons 
with supervisory or disciplinary authority 
in violation of Code Section 16-6-5.1;”. 

Code Commission notes. — Pursuant 
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to Code Section 28-9-5, in 2012, a period 
was added at the end of paragraph (j)(3). 

Editor’s notes. — Ga. L. 1995, p. 139, 
§ 7, not codified by the General Assembly, 
provides that no local ordinance which 
was in effect on March 22, 1995, shall be 
affected by Code Section 16-11-184 until 
January 1, 1996, at which time, unless 
enacted subsequent to March 22, 1995, as 
provided by that Code section, any such 
ordinance shall be of no further force or 
effect, and further provides that no ordi- 
nance or regulation attempting to regu- 
late firearms in any manner shall be en- 
acted by any county, city, or municipality 
after July 1, 1995. 

Ga. L. 1995, p. 139, § 8, not codified by 
the General Assembly, provides that sub- 
section (f) of this Code section shall be 
repealed automatically upon a final judi- 
cial determination that such Act is invalid 
for any reason. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
the amendment to this Code section is 
applicable with respect to notices deliv- 
ered on or after July 1, 2000. 

Ga. L. 2012, p. 899, § 6-2/HB 1176, 
effective July 1, 2013, repealed the former 
Code section and enacted the current 
Code section. The former Code section was 
based on Ga. L. 19738, p. 1301, § 6; Ga. L. 
1995, p. 139, § 4; Ga. L. 1997, p. 1845, 
§ 1; Ga. L. 2000, p. 1589, § 3; Ga. L. 2012, 
p. 775, § 35/HB 942. 

Ga. L. 2012, p. 899, § 9-1/HB 1176, not 
codified by the General Assembly, pro- 
vides, in part, that Part VI of this Act, 
which amended this Code section, shall 
become fully effective on July 1, 2013; 
provided, however, that for the purpose of 
preparing for implementation of Part VI 
of this Act, said part shall become effective 
on July 1, 2012. 

Ga. L. 2013, p. 222, § 21/HB 349, not 
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codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2013, and shall apply to 
offenses which occur on or after that date. 
Any offense occurring before July 1, 2013, 
shall be governed by the statute in effect 
at the time of such offense.” 

Ga. L. 2014, p. 79, § I/SB 320, not 
codified by the General Assembly, pro- 
vides that: “The General Assembly recog- 
nizes that veterans have provided and 
continue to provide an invaluable service 
to our country and this state. In connec- 
tion with a veteran’s service, some service- 
men and servicewomen have incurred 
physical, emotional, or mental impair- 
ments which cause or contribute to behav- 
iors that may draw a veteran into the 
criminal justice system. The General As- 
sembly has determined that having dedi- 
cated veterans court divisions is impor- 
tant to address the specialized treatment 
needs of veterans and that there are re- 
sources, services, and treatment options 
that are unique to veterans that may best 
facilitate a veteran’s reentry into society.” 

Ga. L. 2014, p. 404, § 3-1/SB 382, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2014, and shall apply to all 
conduct occurring on or after such date.” 

Law reviews. — For article on the 
2012 enactment of this Code section, see 
29 Ga. St. U. L. Rev. 290 (2012). For 
article, “Appeal and Error: Appeal or Cer- 
tiorari by State in Criminal Cases,” see 30 
Ga. St. U. L. Rev. 17 (2013). For annual 
survey on criminal law, see 66 Mercer L. 
Rev. 37 (2014). For article on the 2016 
amendment of this Code section, see 33 
Georgia St. U. L. Rev. 139 (2016). 

For note, “Give It to Me, I’m Worth It: 
The Need to Amend Georgia’s Record Re- 
striction Statute to Provide Ex-Offenders 
with a Second Chance in the Employment 
Sector,” see 52 Ga. L. Rev. 267 (2017). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code Section 35-3-37, 
which was subsequently repealed but was 
succeeded by provisions in this Code sec- 


tion, are included in the annotations for 
this Code section. 

Application of amendments. — Re- 
cent amendments to Georgia’s criminal 
history record information statute, 
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0.C.G.A. § 35-3-37, are to be applied to 
information regarding arrests occurring 
prior to the amendments’ effective date as 
the statute itself made clear that the stat- 
ute does apply to information regarding 
arrests pre-dating the amendments, and 
such application presents no constitu- 
tional problem. Mosley v. Lowe, 298 Ga. 
363, 782 S.E.2d 43 (2016). 

County erred and should have granted 
the defendant’s request to have the defen- 
dant’s arrest record restricted pursuant to 
0.C.G.A. § 35-3-37(h) because it was un- 
disputed that the 1996 assault charge 
against the defendant was nolle prossed 
and, as such, that disposition did not fall 
within any of the exceptions enumerated 
in paragraph (i)(1) of the statute and the 
defendant was eligible for record restric- 
tion under the current statute. Mosley v. 
Lowe, 298 Ga. 363, 782 S.E.2d 43 (2016). 

Georgia Bureau of Investigation re- 
quired to restrict record. — To the 
extent the trial court denied the defen- 
dant’s motion as to the Georgia Bureau of 
Investigation, the order denying 
expungement was affirmed because the 
Georgia Crime Information Center was 
required to restrict the defendant’s record 
and even if the record was not subject to 
automatic restriction, nothing in the stat- 
ute permitted the state court to order the 
Georgia Crime Information Center/Geor- 
gia Bureau of Investigation to restrict a 
record that was not subject to an auto- 
matic restriction. Ledbetter v. State, 349 
Ga. App. 154, 825 S.E.2d 530 (2019). 

Investigatory case file open unless 
privacy invaded. — When “criminal his- 
tory record information” has been incorpo- 
rated by a law-enforcement agency into an 
investigatory case file, it should be open 
for public inspection unless its disclosure 
would constitute an invasion of privacy. 
Napper v. Georgia Television Co., 257 Ga. 
156, 356 S.E.2d 640 (1987) (decided under 
former O.C.G.A. § 35-3-37). 

Hearing was mandatory under for- 
mer O.C.G.A. § 35-3-37(c). Strohecker v. 
Gwinnett County Police Dep’t, 182 Ga. 
App. 858, 357 S.E.2d 305 (1987) (decided 
under former O.C.G.A. § 35-3-37). 

No modification following nolle 
prosequi. — Petitioner was not entitled 
to modification or expungement of crimi- 
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nal record to reflect entry of nolle prosequi 
on certain charges. Drake v. State, 170 Ga. 
App. 846, 318 S.E.2d 721 (1984) (decided 
under former O.C.G.A. § 35-3-37). 

Sealing clerk’s records. — Because 
the provisions of O.C.G.A. § 35-3-37(m)(2) 
applied to arrests that pre-dated July 1, 
2018, the trial court should have consid- 
ered the merits of the defendant’s motion 
to seal the clerk’s records, and the order 
denying the defendant’s motion to seal the 
clerk of courts records was vacated. 
Woodhouse v. State, 336 Ga. App. 880, 785 
S.E.2d 429 (2016). 

Sheriff’s office’s refusal to expunge 
subject to appeal to superior court. — 
Trial court erred in dismissing an indictee’s 
appeal from the sheriff’s office’s refusal to 
expunge the indictee’s record without deter- 
mining whether the charges had been nolle 
prossed for a reason set forth in former 
0.C.G.A. § 35-3-37(d)(7)(A) through (G). If 
the charges had not been nolle prossed for 
one of these reasons, the refusal to expunge 
could not be affirmed. Grimes v. Catoosa 
County Sheriff’s Office, 307 Ga. App. 481, 
705 S.E.2d 670 (2010) (decided under for- 
mer O.C.G.A. § 35-83-37). 

Proper procedure not followed. — 
Order denying the defendant’s motion to 
restrict a criminal record under O.C.G.A. 
§ 35-3-37 was affirmed as to the county 
sheriff’s office, county police department, 
and any other entity as defined by 
§ 35-3-37(a)(2) because nothing in the re- 
cord showed that the defendant followed 
the proper procedure by first making a 
request of an appropriate entity. 
Ledbetter v. State, 349 Ga. App. 154, 825 
S.E.2d 530 (2019). 

Expungement not supported. — 
Former defendants petition under 
O0.C.G.A. § 35-3-37G)(2) to expunge the 
defendant’s record was denied; because 
the defendant had been tried twice al- 
ready, and the child molestation victim 
and similar crimes witnesses did not wish 
to go through a third trial, the prosecutor 
decided not to press the charges after a 
reversal for ineffective assistance of coun- 
sel. Gibbs v. Bright, 330 Ga. App. 851, 769 
S.E.2d 590 (2015). 

Because imposition of a sentence upon a 
plea of nolo contendere was not a dis- 
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missal or a nolle prosse, O.C.G.A. 
§ 35-3-37(h)(2)(A), providing for restric- 
tion of access to certain criminal history 
records, did not apply to an applicant’s 
plea of nolo contendre to theft by taking; 
and the applicant’s civil rights claim was 
barred by the statute of limitations, 
0.C.G.A. § 9-3-33. Nasir v. Gwinnett 
County State Court, 341 Ga. App. 63, 798 
S.E.2d 695 (2017). 

Discretionary appeal procedures. 
— Appeal of a superior court decision 
reviewing a decision of an agency denying 
a request to expunge criminal records 
requires the discretionary appeal proce- 
dures of O.C.G.A. § 5-6-35. Strohecker v. 
Gwinnett County Police Dep’t, 182 Ga. 
App. 853, 357 S.E.2d 305 (1987) (decided 
under former O.C.G.A. § 35-3-37). 

Appeal to superior court. — By the 
former statute’s express provisions, an 
appeal from the denial of a request to 
expunge a criminal record under former 
0.C.G.A. § 35-3-37(d)(6) was as provided 
in O.C.G.A. § 50-13-19. In such case, the 
review should be conducted by the court 
without a jury and should be confined to 
the record. Grimes v. Catoosa County 
Sheriff’s Office, 307 Ga. App. 481, 705 
S.E.2d 670 (2010) (decided under former 
0.C.G.A. § 35-3-37). 

Appellate jurisdiction was in Court 
of Appeals absent viable constitu- 
tional challenge. — Because an appeal 
of the denial of a motion to seal a criminal 
record under O.C.G.A. § 35-3-37(m) failed 
to present a viable challenge to the stat- 
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ute’s constitutionality, Ga. Const. 1983, 
Art. VI, Sec. VI, Para. II(1), because the 
challenge (a separation of powers argu- 
ment, Ga. Const. 1983, Art. I, Sec. II, 
Para. III, based on the Supreme Court’s 
record-keeping authority under Ga. 
Const. 1983, Art. VI, Sec. IX, Para. I, and 
Ga. Unif. Super. Ct. R. 21.4) was not 
raised below, jurisdiction was properly be- 
fore the Court of Appeals, pursuant to 
O.C.G.A. § 5-6-34(a)(12). Doe v. State, 303 
Ga. 237, 811 S.E.2d 413 (2018). 

Applicability to inaccurate, incom- 
plete, or misleading records. — If a 
criminal record is inaccurate, incomplete, 
or misleading, a superior court has three 
available remedies—expungement, modi- 
fication, or supplementation—so long as 
the court finds the remedy to be “required 
by law” and “appropriate.” Meinken v. 
Burgess, 262 Ga. 863, 426 S.E.2d 876 
(1993) (decided under former O.C.G.A. 
§ 35-3-37). 

Expungement remedy exceptional. 
— Expungement should be reserved for 
exceptional cases based upon competing 
state and citizen interests, and the fact 
that the defendant’s arrest record did not 
reflect that the defendant was acquitted 
by operation of law did not constitute an 
exceptional circumstance warranting the 
remedy of expungement instead of modi- 
fication or supplement. Meinken v. Bur- 
gess, 262 Ga. 863, 426 S.E.2d 876 (1993) 
(decided under former O.C.G.A. 
§ 35-3-37). 

Cited in Sosniak v. State, 292 Ga. 35, 
734 S.E.2d 362 (2012). 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Ga. L. 1973, p. 1301, 
§ 6 and former Code Section 35-3-37, 
which were subsequently repealed but 
were succeeded by provisions in this Code 
section, are included in the annotations 
for this Code section. 

Confidentiality of information ob- 
tained from Georgia Crime Informa- 
tion Center. — Since information sup- 
plied by the Georgia Crime Information 
Center to local law enforcement agencies 
may often contain nonconviction data, 


such as arrests resulting in acquittals, 
dismissals, or arrests resulting in no pros- 
ecutions, such material is of a sensitive 
nature and disclosure would be an unwar- 
ranted invasion of privacy of a citizen. 
1981 Op. Att’y Gen. No. U81-47 (decided 
under former Ga. L. 1973, p. 1301, § 6). 
Information obtained pursuant to crim- 
inal history background check, required 
by O.C.G.A. § 16-11-129, from taking of 
fingerprints and checking of these finger- 
prints with those presently on file with 
the Georgia Crime Information Center is 
of a confidential nature and prohibited 


138 


35-3-37 


from public disclosure. 1981 Op. Att’y 
Gen. Op. No. U81-47 (decided under for- 
mer Ga. L. 1973, p. 1301, § 6). 

Center may allow private research- 
ers access to information under im- 
posed conditions. — Georgia Crime In- 
formation Center is permitted to allow 
private researchers access to criminal his- 
tory record information and to impose 
such conditions on that access as the cen- 
ter deems appropriate. 1975 Op. Att’y 
Gen. No. U75-78 (decided under former 
Ga. L. 1973, p. 1301, § 6). 

Only superior court judges may or- 
der records expunged or modified. — 
Only superior court judges may order 
criminal history records to be expunged or 
otherwise modified, and then only after 
strict compliance with the procedure set 
forth in former O.C.G.A. § 35-3-37(c). 
1989 Op. Atty Gen. No. 89-60 (decided 
under former O.C.G.A. § 35-3-37). 

Expungement by city solicitor’s of- 
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fice. — City of Atlanta Solicitor’s office 
does not have the authority to approve the 
expungement by an original agency of a 
criminal arrest record involving a felony 
or misdemeanor state offense which is 
dismissed in municipal court and for 
which no indictment or accusation has 
been drawn. 1998 Op. Att’y Gen. No. 
U98-11 (decided under former O.C.G.A. 
§ 35-3-37). 

Only basis upon which Georgia 
Crime Information Center shall ex- 
punge a record is upon clear finding by 
court that said record is inaccurate, in- 
complete, or misleading, and setting forth 
the factual basis for such finding. 1982 
Op. Att’y Gen. No. 82-8 (decided under 
former O.C.G.A. § 35-3-37). 

Purging of records. — Center should 
purge the center’s records only when the 
records are inaccurate. 1975 Op. Att’y 
Gen. No. 75-110 (decided under former 
Ga. L. 1973, p. 1801, § 6). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 66 Am. Jur. 2d, Records 
and Recording Laws, § 2. 

C.J.S. — 76 C.J.S., Records, §§ 76, 82 
et seq., 116, 126, 130, 131, 152. 

ALR. — Judicial expunction of criminal 
record of convicted adult, 11 A.L.R.4th 
956. 

Judicial expunction of criminal record of 
convicted adult in absence of authorizing 
statute, 68 A.L.R.6th 1. 

Judicial expunction of criminal record of 
convicted adult under statute — General 
principles, and expunction of criminal re- 
cords under statutes providing for such 
relief where criminal proceeding is termi- 
nated in favor of defendant, upon comple- 
tion of probation, upon suspended sen- 
tence, and where expungement relief 
predicated upon type, and number, of of- 
fenses, 69 A.L.R.6th 1. 


Judicial expunction of criminal record of 
convicted adult under statute — Expunc- 
tion under statutes addressing “first of- 
fenders” and “innocent persons,” where 
conviction was for minor drug or other 
offense, where indictment has not been 
presented against accused or accused has 
been released from custody, and where 
court considered impact of nolle prosequi, 
partial dismissal, pardon, rehabilitation, 
and lesser-included offenses, 70 A.L.R.6th 
i, 

Expunction of federal arrest records in 
absence of conviction, 97 A.L.R. Fed. 652. 

Effect of expungement of conviction on 
§ 241(a)(4), (11) of Immigration and Na- 
tionality Act of 1952 (8 USC § 1251(a)(4), 
(11)), making aliens deportable for crimes 
involving moral turpitude or drugs, 98 
A.L.R. Fed. 750. 


35-3-38. Unauthorized requests or disclosures of criminal his- 
tory record information; disclosure of techniques used 
to ensure security or privacy of criminal history re- 


cords. 


(a) Any person who knowingly requests, obtains, or attempts to 
obtain criminal history record information under false pretenses, or 
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who knowingly communicates or attempts to communicate criminal 
history record information to any agency or person except in accordance 
with this article, or any member, officer, employee or agent of the center, 
the council, or any participating agency who knowingly falsifies crimi- 
nal history record information or any records relating thereto shall for 
each such offense, upon conviction thereof, be fined not more than 
$5,000.00, or imprisoned for not more than two years, or both. 


(b) Any person who communicates or attempts to communicate 
criminal history record information in a negligent manner not in 
accordance with this article shall for each such offense, upon conviction 
thereof, be fined not more than $100.00, or imprisoned not more than 
ten days, or both. 


(c) Any person who knowingly discloses or attempts to disclose the 
techniques or methods employed to ensure the security and privacy of 
information or data contained in criminal justice information systems 
except in accordance with this article shall for each such offense, upon 
conviction thereof, be fined not more than $5,000.00, or imprisoned not 
more than two years, or both. 


(d) Any person who discloses or attempts to disclose the techniques 
or methods employed to ensure the security and privacy of information 
or data contained in criminal justice information systems in a manner 
not permitted by this article shall for each such offense, upon conviction 
thereof, be fined not more than $100.00, or imprisoned not more than 
ten days, or both. 


History. — Ga. L. 1973, p. 1301, § 7; 
Ga. L. 1976, p. 617, § 8; Ga. L. 1982, p. 3, 
§ 35. 

JUDICIAL DECISIONS 

No private cause of action. — Indi- private cause of action against the indi- 
vidual’s violation of O.C.G.A. § 35-3-38 vidual for damages. Sparks v. Thurmond, 
did not, in and of itself, give rise to a 171 Ga. App. 138, 319 S.E.2d 46 (1984). 

RESEARCH REFERENCES 
Am. Jur. 2d. — 32 Am. Jur. 2d, False C.J.S. — 35 C.J.S., False Pretenses, 


Pretenses, §§ 1,54. 37 Am. Jur. 2d, Fraud §§ 7, 8, 19. 37 C.J.S., Fraud, § 1 et seq. 
and Deceit, §§ 59, 62. 


35-3-39. Effect of neglect or refusal of official to act as required 
by article. 


Any officer or official mentioned in this article who shall neglect or 
refuse to make any report or to do any act required by any provision of 
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this article shall be deemed guilty of nonfeasance in office and subject 
to removal therefrom. 


History. — Ga. L. 1973, p. 1301, § 8. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 170, 192. 70 tions, § 663 et seq. 67 C.J.S., Officers and 
Am. Jur. 2d, Sheriffs, Police, and Consta- Public Employees, §§ 235 et seq., 344 et 
bles, § 23 et seq. seq. 


35-3-39.1. National Crime Prevention and Privacy Compact; 
ratification; criminal history records repository. 


(a) As used in this Code section, the term: 


(1) “Compact” means the National Crime Prevention and Privacy 
Compact established by Section 217 of the federal law. 


(2) “Compact council” means the compact council established by 
Article VI of the compact. 


(3) “Director” means the director of the Georgia Crime Information 
Center. 


(4) “Federal law” means the National Crime Prevention and Pri- 
vacy Compact Act of 1998 contained in Public Law 92-544, 42 U.S.C. 
Section 14616. 


(5) “Interstate Identification Index System” or “III System” means 
the cooperative federal-state system for the exchange of criminal 
history records as provided for in the compact. 


(b) The National Crime Prevention and Privacy Compact established 
by federal law is ratified, enacted, and entered into by the State of 
Georgia. The compact shall become operative immediately upon ap- 
proval of this state’s participation by the United States Attorney 
General. 


(c) The director shall be the compact officer and shall be responsible 
for: 


(1) Administering the compact within this state; 


(2) Ensuring that compact provisions and rules, procedures, and 
standards established by the compact council are complied with in 
this state; and 


(3) Regulating the in-state use of records received from the Federal 
Bureau of Investigation or other states party to the compact. 


(d) The center shall establish and maintain a criminal history record 
repository to provide: 
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(1) Information and records for the National Identification Index 


and the National Fingerprint File; and 


(2) This state’s III System-indexed criminal history records for 
noncriminal justice purposes described in Article IV of the compact. 


(e) This state shall comply with III System rules, procedures, and 
standards established pursuant to the compact concerning record 
dissemination and use, response times, data quality, system security, 
accuracy, privacy protection, and other aspects of the III System 
operation. 


(f) Use of the III System by the center for noncriminal justice 
purposes authorized in the compact shall be managed so as not to 
diminish the level of services provided in support of criminal justice 
purposes. 


(g) Administration of the compact provisions shall not reduce the 
level of services available to noncriminal justice users on the effective 
date of the compact with this state. 


(h) The center shall provide criminal history records, excluding 
sealed records, to criminal justice agencies and other governmental and 
nongovernmental agencies for noncriminal justice purposes as required 
by the compact. 


(i) Records obtained under the compact may be used only for the 
official purposes for which the records were requested and under such 
procedures established by the director in conformity with rules, proce- 
dures, and standards established pursuant to Article IV of the compact. 


Gg) Notwithstanding any other law to the contrary, fingerprints or 
other forms of positive identification, as provided for in the compact, 
shall be submitted with all requests for criminal history record checks 
for noncriminal justice purposes authorized under the compact. Such 
records checks made pursuant to any other law of this state shall 
comply with this Code section, the compact, and federal law. 


History. — Code 1981, § 35-3-39.1, en- 
acted by Ga. L. 1999, p. 574, § 1; Ga. L. 
2000, p. 136, § 35; Ga. L. 2000, p. 1549, 
§ 2. 

Cross references. — Use of confiden- 
tial, classified, or restricted records for 
research, § 50-18-101. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1999, “of 1998” 
was substituted for “of of 1998” in para- 
graph (a)(4). 


Law reviews. — For note on 1999 
enactment of this Code section, see 16 Ga. 
St. U. L. Rev. 227 (1999). For note, “Just 
You and Me and Netflix Makes Three: 
Implications for Allowing ‘Frictionless 
Sharing’ of Personally Identifiable Infor- 
mation under the Video Privacy Protec- 
tion Act,” see 20 J. Intell. Prop. L. 413 
(2018). 
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RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Govern- 
mental Entity’s Liability for Failure to 
Prevent Crime, 30 POF2d 429. 


35-3-40. Construction of article. 


(a) In the event of conflict, this article shall to the extent of the 
conflict supersede all existing statutes which regulate, control, or 
otherwise relate, directly or by implication, to the collection, storage, 
and dissemination or usage of fingerprint identification, offender crim- 
inal history, uniform crime reporting, and criminal justice activity data 
records or any existing statutes which relate directly or by implication 
to any other provisions of this article. 


(b) Notwithstanding subsection (a) of this Code section, this article 
shall not be understood to alter, amend, or supersede the statutes and 
rules of law governing the collection, storage, dissemination, or usage of 
records concerning individual juvenile offenders in which they are 
individually identified by name or by other means. 


History. — Ga. L. 1973, p. 1301, § 9. 


ARTICLE 3 
ANTITERRORISM TASK FORCE 


35-3-60. Short title. 


This article shall be known and may be cited as the “Antiterrorism 
Act.” 


History. — Code 1981, § 35-3-60, en- with legislative findings (see now 
acted by Ga. L. 1984, p. 22, § 35. 0.C.G.A. § 35-3-61(a)), and enacted cur- 

Editor’s notes. — Ga. L. 1984, p. 22, rent Code Section 35-3-60. Former Code 
§ 35, effective February 3, 1984, repealed Section 35-3-60 was based on Ga. L. 1983, 
former Code Section 35-3-60, which dealt p. 393, § 1. 


35-3-61. Legislative findings; purpose; liberal construction. 


(a) This article is enacted as a direct response to the high level of 
reactivation of violent and terroristic acts against persons residing 
within the State of Georgia and in response to the outcry of the 
communities for assistance from the State of Georgia in combating 
these violent and terroristic acts. 


(b) The purpose of this article shall be to assist law enforcement 
personnel in the State of Georgia to identify, investigate, arrest, and 
prosecute individuals or groups of individuals who illegally threaten, 
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harass, terrorize, or otherwise injure or damage the person or property 
of persons on the basis of their race, national origin, or religious 
persuasion. 


(c) It is the intent of the General Assembly that this article be 
interpreted and construed liberally to accomplish its purposes. 


History. — Code 1981, § 35-3-61, en- Code section prior to the 1984 amendment 
acted by Ga. L. 1983, p. 393, § 1; Ga. L. is now contained in Code Section 35-3-60. 
1984, p. 22, § 35. See Code Section 35-3-60 and notes 

Editor’s notes. — The language for- thereto. 
merly contained in subsection (a) of this 


35-3-62. “Terroristic act” defined. 


As used in this article, the term “terroristic act” means an act which 
constitutes a crime against the person or against the residence of an 
individual which is committed with the specific intent of and may 
reasonably be expected to instill fear into such person or persons or 
which is committed for the purpose of restraining that person or those 
persons from exercising their rights under the Constitution and laws of 
this state and the United States and any illegal act directed at other 
persons or their property because of those persons’ political beliefs or 
political affiliations. 


History. — Code 1981, § 35-3-62, en- 
acted by Ga. L. 1983, p. 393, § 1; Ga. L. 
1984, p. 22, § 35; Ga. L. 1987, p. 3, § 35. 


35-3-63. Creation of task force; purposes. 


There is established a special Antiterrorism Task Force within the 
Georgia Bureau of Investigation. This Antiterrorism Task Force shall 
operate independently of any other investigative operations within the 
Georgia Bureau of Investigation and shall devote itself to the tasks of 
identifying, investigating, arresting, and prosecuting individuals or 
groups of individuals who perform terroristic acts against a person or 
his residence on the basis of such person’s race, national origin, or 
religious persuasion. 


History. — Code 1981, § 35-3-63, en- 


acted by Ga. L. 1983, p. 393, § 1; Ga. L. 
1984, p. 22, § 35. 


35-3-64. Confidentiality of investigative reports and identity of 
agents. 


All efforts shall be made to maintain the confidentiality of the 
investigative efforts of the Antiterrorism Task Force and the identity of 
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agents who operate in undercover assignments. Information may, 
however, be shared with other law enforcement agencies when, in the 
sole discretion of the director, the sharing of such information would not 
compromise the successful completion of the investigation or cases 
being made. 


History. — Code 1981, § 35-3-64, en- 
acted by Ga. L. 1983, p. 393, § 1; Ga. L. 
2005, p. 599, § 5/SB 146. 


35-3-65. Authority to work with other law enforcement agen- 
cies. 


The Antiterrorism Task Force shall be authorized to work with and 
seek the assistance of other law enforcement agencies when, in the sole 
discretion of the director, such assistance would not compromise the 
successful completion of the investigations or cases being made. 


History. — Code 1981, § 35-3-65, en- 
acted by Ga. L. 1983, p. 393, § 1; Ga. L. 
2005, p. 599, § 6/SB 146. 


ARTICLE 4 
MISSING CHILDREN INFORMATION CENTER 


35-3-80. Definitions. 


As used in this article, the term: 


(1) “Missing child” or “missing children” means a person or persons 
under the age of 18 years whose temporary or permanent residences 
are in, or are believed to be in, this state and who have been reported 
as missing to a law enforcement agency and whose location cannot be 
determined by that law enforcement agency. 


(2) “Missing child report” means a report prepared on a form 
designed by the Georgia Bureau of Investigation for the use by law 
enforcement agencies and private citizens to report information 
about missing children to the Missing Children Information Center. 
History. — Code 1981, § 35-3-80, en- 

acted by Ga. L. 1986, p. 659, § 1; Ga. L. 
1988, p. 667, § 1. 


35-3-81. Establishment, development, maintenance, and opera- 
tion of center; staff. 


(a) There is authorized within the Georgia Bureau of Investigation 
the Missing Children Information Center. The center shall serve as a 
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central repository of information regarding missing children and shall 
collect and disseminate such information as is necessary to assist in the 


location of missing children. 


(b) Central responsibility for the development, maintenance, and 
operation of the center shall be vested in the supervisor of the center 
who shall be appointed by the director of the Georgia Bureau of 
Investigation. 


(c) The supervisor of the center shall maintain the necessary staff 
along with support services to be procured within the Georgia state 
government to enable the effective and efficient performance of the 
duties and responsibilities assigned to the center in this article. 


(d) All personnel of the center shall be administered according to 
appropriate special and standard schedules issued pursuant to the 
rules of the State Personnel Board. 


History. — Code 1981, § 35-3-81, en- ferred to the Department of 


acted by Ga. L. 1986, p. 659, § 1; Ga. L. 
2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 
446, § 2-54/HB 642. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 
signed to the State Personnel Administra- 
tion as of June 30, 2012, shall be trans- 


35-3-82. Powers and duties. 


(a) The center may: 


Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


(1) Establish a system of intrastate communication of information 


relating to missing children; 


(2) Provide a centralized file for the exchange of information on 


missing children within the state; 


(3) Interface and connect with the National Crime Information 
Center for the exchange of information on missing children and 
children suspected of interstate travel; 


(4) Collect, process, maintain, and disseminate information on 
missing children and unidentified bodies and strive to maintain or 
disseminate only accurate and complete information; 


(5) Cooperate with the State Board of Education in compiling lists 
of missing children in this state for distribution to local school 


districts; 


(6) Compile annual statistics on the number of missing children; 
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(7) Develop recommendations for better reporting and use of 
computer systems; 


(8) Provide assistance to local law enforcement agencies providing 
fingerprint programs for children; 


(9) Circulate a monthly bulletin of missing children to all law 
enforcement agencies in the state; 


(10) Assist local law enforcement agencies in establishing direct 
computer access to the Missing Children Information Center; 


(11) Act as a liaison between private citizens and law enforcement 
agencies regarding appropriate procedures for handling and respond- 
ing to missing children reports; and 


(12) Establish a toll-free telephone number to assist individuals 
and agencies in the reporting of missing children and information 
relative to missing children. 


(b) The center is authorized to join and participate in any network of 
state missing children centers or clearing-houses, specifically including 
but not limited to the National Center for Missing and Exploited 
Children. 


History. — Code 1981, § 35-3-82, en- 
acted by Ga. L. 1986, p. 659, § 1. 


35-3-83. Missing child reports. 


Upon the filing of a police report by the parent, guardian, caretaker, 
governmental unit responsible for the child, or other person with legal 
custody of the child that a child is missing, the local law enforcement 
agency receiving such report shall notify all of its on-duty law enforce- 
ment officers of the existence of the missing child report, communicate 
the report to all other law enforcement agencies having jurisdiction in 
the county and all law enforcement agencies of jurisdictions geograph- 
ically adjoining that of the local law enforcement agency, and transmit 
the report to the Missing Children Information Center. 

History. — Code 1981, § 35-3-83, en- 
acted by Ga. L. 1986, p. 659, § 1; Ga. L. 

2014, p. 481, § I/SB 358. 


35-3-84. Sending information to center. 


Every law enforcement agency and the Georgia Bureau of Investiga- 
tion shall transmit to the Missing Children Information Center any 
information which is acquired or collected pursuant to Code Section 
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35-1-8 or Code Section 35-3-4, which information would assist in the 
location of any missing child. 


History. — Code 1981, § 35-3-84, en- 
acted by Ga. L. 1986, p. 659, § 1. 


35-3-85. Registration of related organizations. 


Any public or private organization which makes lists of or maintains 
records on missing children as a primary activity of that organization 
and which seeks to operate in the State of Georgia shall register with 
the Missing Children Information Center. 


History. — Code 1981, § 35-3-85, en- 
acted by Ga. L. 1986, p. 659, § 1. 


ARTICLE 5 
GEORGIA BUREAU OF INVESTIGATION NOMENCLATURE 


Editor’s notes. — Ga. L. 1995, p. 925, use of Department of Public Safety and 
§ 1, not codified by the General Assembly, Georgia Bureau of Investigation Nomen- 
provides a statement of public policy re- clature or symbols. 
lating to the prohibition of unauthorized 


35-3-100. Short title. 


This article shall be known and may be cited as the “Georgia Bureau 
of Investigation Nomenclature Act of 1995.” 


History. — Code 1981, § 35-3-100, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-101. Definitions. 


As used in this article, the term: 


(1) “Badge” means any official badge used by employees of the 
Georgia Bureau of Investigation, either in the past or currently. 


(2) “Bureau” means the Georgia Bureau of Investigation, its divi- 
sions, or operations under its command. 


(3) “Director” means the director of the Georgia Bureau of Inves- 
tigation. 


(4) “Emblem” means any official patch or other emblem worn 
currently or formerly or used by the Investigative Division, the 
Division of Forensic Sciences, the Georgia Crime Information Center, 
or any other division or operation under the command of the bureau 
to identify the bureau or its employees. 
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(5) “Person” means any person, corporation, organization, or polit- 
ical subdivision of the State of Georgia. 


(6) “Seal” means any official symbol, mark, or abbreviation which 
represents and is used by the Investigative Division, the Division of 
Forensic Sciences, the Georgia Crime Information Center, or any 
other division or operation under the command of the bureau to 
identify the bureau or its employees. 


(7) “Willful violator” means any person who knowingly violates the 
provisions of this article. Any person who violates this article after 
being advised in writing by the director that such person’s activity is 
in violation of this article shall be considered a willful violator and 
shall be considered in willful violation of this article. Any person 
whose agent or representative is a willful violator and who has 
knowledge of the violation by the agent or representative shall also be 
considered a willful violator and in willful violation of this article 
unless, upon learning of the violation, he or she immediately termi- 
nates the agency or other relationship with such violator. 


History. — Code 1981, § 35-3-101, en- 
acted by Ga. L. 1995, p. 925, § 3; Ga. L. 
2004, p. 626, § 1. 


35-3-102. Permission required for use of bureau nomenclature. 


Whoever, except with the written permission of the director, know- 
ingly uses the words “Georgia Bureau of Investigation,” “GBI,” “agent of 
the Georgia Bureau of Investigation,” “Division of Forensic Sciences,” 
“DOFS,” “Georgia Crime Information Center,” “GCIC,” or “State Crime 
Lab” in referring to Georgia’s state crime lab in connection with any 
advertisement, circular, book, pamphlet, or other publication, play, 
motion picture, broadcast, telecast, or other production in a manner 
reasonably calculated to convey the impression that such advertise- 
ment, circular, book, pamphlet, or other publication, play, motion 
picture, broadcast, telecast, or other production is approved, endorsed, 
or authorized by or associated with the bureau shall be in violation of 
this article. 

History. — Code 1981, § 35-3-102, en- 
acted by Ga. L. 1995, p. 925, § 3; Ga. L. 

2004, p. 626, § 2. 


35-3-103. Permission required for use of bureau symbols. 


Any person who uses or displays any symbol, including any emblem, 
seal, or badge, current or historical, used by the bureau without written 
permission from the director shall be in violation of this article. 
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History. — Code 1981, § 35-3-103, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-104. Procedures for seeking permission to use bureau no- 
menclature or symbols. 


Any person wishing permission to use either bureau nomenclature or 
symbols may request such permission in writing to the director. The 
director shall serve notice on the requesting party within 15 calendar 
days after receipt of the request of his or her decision on whether the 
person may use the nomenclature or the symbol. If the director does not 
respond within the 15 day time period, then the request is presumed to 
have been denied. The grant of permission under Code Section 35-3-102 
or 35-3-103 shall be in the discretion of the director under such 
conditions as the director may impose. If the director denies such 
request and the person making such request reasonably believes that 
the director has acted in bad faith or based on an illegal motive, then 
the person may, within 15 days after the person’s request was denied or 
granted on limited terms, file an appeal with the Board of Public Safety. 
The matter will then be considered before the board, but the burden will 
be with the person making the request to show that the request was 
improperly denied or limited. 


History. — Code 1981, § 35-3-104, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-105. Injunction against violations. 


Whenever there shall be an actual or threatened violation of Code 
Section 35-3-102 or 35-3-103, the director shall have the right to apply 
to the Superior Court of Fulton County or to the superior court of the 
county of residence of the violator for an injunction to restrain the 
violation. 


History. — Code 1981, § 35-3-105, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-106. Civil penalties. 


In addition to any other relief or sanction for a violation of Code 
Section 35-3-102 or 35-3-103, where the violation is willful, the director 
shall be entitled to collect a civil penalty in the amount of $500.00 for 
each violation. Further, when there is a finding of willful violation, the 
director shall be entitled to recover reasonable attorney’s fees for 
bringing any action against the violator. The director shall be entitled 
to seek civil sanctions in the Superior Court of Fulton County or in the 
county of residence of the violator. 
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History. — Code 1981, § 35-3-106, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-107. Damage suits against violators. 


Any person who has given money or any other item of value to 
another person due in part to such person’s use of bureau nomenclature 
or symbols in violation of this article may maintain a suit for damages 
against the violator. Where it is proven that the violation was willful, 
the victim shall be entitled to recover treble damages, punitive dam- 
ages, and reasonable attorney’s fees. 


History. — Code 1981, § 35-3-107, en- 
acted by Ga. L. 1995, p. 925, § 3. 


35-3-108. Criminal penalties. 


Any person who violates the provisions of this article shall be guilty 
of a felony and upon conviction thereof shall be subject to a fine of not 
less than $1,000.00 nor more than $5,000.00 or to imprisonment for not 
less than one and not more than five years, or both. Each violation shall 
constitute a separate offense. 


History. — Code 1981, § 35-3-108, en- 
acted by Ga. L. 1995, p. 925, § 3. 


ARTICLE 6 
DIVISION OF FORENSIC SCIENCES 


Editor’s notes. — Ga. L. 1997, p. 1421, 
§ 1, not codified by the General Assembly, 
provides: “This Act shall be known and 
may be cited as the ‘Georgia Forensic 
Sciences Act of 1997’.” 

Ga. L. 1997, p. 1421, § 11 was codified 


35-3-150. Definitions. 


As used in this article, the term: 


by the General Assembly in 1998. For the 
codification of subsection (a) of Ga. L. 
1997, p. 1421, § 11, see subsection (h) of 
Code Section 45-16-22. For the codifica- 
tion of subsection (b) of Ga. L. 1997, p. 
1421, § 11, see Code Section 45-16-49. 


(1) “Board” means the Board of Public Safety. 


(2) “Crime lab” or “state crime lab” means the Division of Forensic 
Sciences of the Georgia Bureau of Investigation. 


(3) “Director” means the director of the Georgia Bureau of Inves- 


tigation. 


(4) “Division” means the Division of Forensic Sciences of the 


Georgia Bureau of Investigation. 
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(5) “Division director” means the director of the Division of Foren- 
sic Sciences of the Georgia Bureau of Investigation. 


(6) “Independent test” means a forensic analysis of evidence in the 
custody and possession of the state or any political subdivision or 
authority thereof conducted at the request of or on behalf of any 
person other than a prosecuting attorney, law enforcement officer, or 
other authorized agent of the state or which are ordered conducted by 
a court at the request of an accused. 


(7) “Regional medical examiner” shall have the same meaning as 
defined in paragraph (13) of Code Section 45-16-21. 


(8) “Rule” or “rules” means a rule or regulation adopted pursuant 
to Chapter 13 of Title 50, the “Georgia Administrative Procedure Act.” 


History. — Code 1981, § 35-3-150, en- 
acted by Ga. L. 1997, p. 1421, § 3. 


35-3-151. Responsibilities. 


The Division of Forensic Sciences of the Georgia Bureau of Investi- 
gation: 


(1) Shall provide a state-wide system of laboratories dedicated to 
conducting forensic analysis of evidence submitted to the laboratory 
by law enforcement agencies, prosecuting attorneys, coroners, and 
medical examiners; 


(2) Shall provide forensic services to the criminal justice system for 
the examination and analysis of evidence in the areas of medical 
examiner inquiries, latent fingerprints, photography, questioned doc- 
uments, firearms and weapons, trace evidence, implied consent, blood 
alcohol, toxicology, chemistry, drugs, serology, DNA, and such other 
areas as the director may authorize or the board shall direct; 


(3) Shall establish standards for the identification, collection, 
transportation, and analysis of forensic evidence; 


(4) Shall facilitate independent testing or analysis of evidence 
within the possession, custody, or control of the division as provided 
in paragraph (3) of subsection (a) of Code Section 17-16-4, relating to 
discovery in criminal cases; 


(5) Shall provide for and establish uniform fees as approved by the 
board to be paid to medical examiners, dentists, and other profes- 
sionals for participating in medical examiners’ inquiries or coroners’ 
inquests pursuant to Article 2 of Chapter 16 of Title 45, known as the 
“Georgia Death Investigation Act”; 


(6) May assist in the training of law enforcement officers, prose- 
cuting attorneys, coroners, and medical examiners as it relates to 
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forensic sciences in cooperation with the Georgia Peace Officer 
Standards and Training Council, the Prosecuting Attorneys’ Council 
of the State of Georgia, and the Georgia Coroner’s Training Council, 
as appropriate; and 


(7) May assist in the training of judges and attorneys as it relates 
to forensic sciences in cooperation with the Institute of Continuing 
Judicial Education of Georgia and the Institute of Continuing Legal 
Education, as appropriate. 


History. — Code 1981, § 35-3-151, en- 
acted by Ga. L. 1997, p. 1421, § 3. 


JUDICIAL DECISIONS 


Cited in State v. Bowen, 274 Ga. 1, 547 
S.E.2d 286 (2001). 


35-3-152. Appointment, powers, and responsibilities of division 
director. 


(a) Responsibility for the development, maintenance, and operations 
of the division shall be vested in the division director. 


(b) The division director shall be appointed by the director of the 
Georgia Bureau of Investigation. 


(c) The division director may, with the approval of the board, estab- 
lish such advisory panels as may be necessary to assist the director to 
maintain and improve quality control and customer satisfaction. 


(d) The division director shall appoint and maintain the necessary 
professional and support staff to enable the division to carry out its 
duties and responsibilities effectively and efficiently. 


(e) The division director may designate one or more members of the 
division staff as the official custodians of the records of the division. 


History. — Code 1981, § 35-3-152, en- 
acted by Ga. L. 1997, p. 1421, § 3. 


35-3-153. Chief medical examiner office created; appointment; 
responsibilities. 


(a) Within the division there shall be an office of chief medical 
examiner. 


(b) The chief medical examiner shall be appointed by the director. No 
person may be the chief medical examiner unless that person at the 
time of appointment is a pathologist certified in forensic pathology by 
the American Board of Pathology. 
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(c) It shall be the duty of the chief medical examiner to: 


(1) Establish death investigation regions throughout the state and 
establish policies concerning the requirements for appointment of 
regional medical examiners to oversee death investigation activities 
in each established region; 


(2) Appoint regional medical examiners; 


(3) Employ forensic consultants and other independent contractors 
with the approval of the division director; 


(4) Organize and conduct regular educational sessions as may be 
needed for medical examiners and coroners in the state in coopera- 
tion with the Georgia Coroner’s Training Council and the Georgia 
Police Academy; 


(5) Maintain permanent death investigation records for all juris- 
dictions in the state; 


(6) Establish death investigation guidelines for coroners and med- 
ical examiners; and 


(7) Cooperate with other state agencies, as appropriate, to ensure 
public health and safety. 


(d) If there is a vacancy in the office of chief medical examiner or the 
chief medical examiner is disqualified or otherwise unable to perform 
the duties of said office, the division director shall be authorized to 
perform the duties of chief medical examiner. 


History. — Code 1981, § 35-3-153, en- 
acted by Ga. L. 1997, p. 1421, § 3. 


35-3-154. Division requirements. 


The division shall: 


(1) Establish written standards and procedures for the adminis- 
tration of forensic testing. The division shall retain a copy of any 
procedure adopted pursuant to this paragraph which is modified for 
a period of five years from the date of its being superseded by the 
modification; 


(2) Adopt rules and regulations as required by law; and 


(3) In cooperation with the Georgia Peace Officer Standards and 
Training Council, provide for the training and certification of opera- 
tors of such breath test equipment. A copy of such operator’s certifi- 
cate shall be prima-facie evidence in any civil, criminal, or adminis- 
trative proceeding that such operator was qualified to operate such 
equipment. 
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History. — Code 1981, § 35-3-154, en- lation of the Rules and Regulations of the 
acted by Ga. L. 1997, p. 1421, § 3. State of Georgia, Georgia Bureau of Inves- 
Administrative rules and regula- tigation, Chapter 92-3. 
tions. — Implied consent, Official Compi- 


JUDICIAL DECISIONS 


Application to blood alcohol tests. nance in order for results of the tests to be 
— Under 0.C.G.A. § 35-3-154, depart- admissible. Price v. State, 269 Ga. 222, 
ment of forensic sciences need not admin- 498 S.E.2d 262 (1998). 


istratively approve the use of the gas Cited in State v. Bowen, 274 Ga. 1, 547 
chromatograph or standards for the gas S.E.2d 286 (2001). 
chromatograph’s operation and mainte- 


35-3-154.1. Admission of reports from state crime laboratory. 


(a) Acopy of a report of the methods and findings of any examination 
or analysis conducted by an employee of the state crime laboratory or 
an employee of a laboratory with which the state crime laboratory has 
a contract for the provision of laboratory or scientific examination or 
analysis, authenticated under oath, is prima-facie evidence in court 
proceedings in this state of the facts contained therein. 


(b) The report shall have the effect as if the person who performed 
the analysis or examination had personally testified and shall have an 
affidavit of the employee stating: 


(1) That he or she is certified to perform the requisite analysis or 
examination; 


(2) His or her experience as a chemist or analyst and as an expert 
witness testifying in court; and 


(3) That he or she conducted the tests shown on the report using 
procedures approved by the bureau and the report accurately reflects 
his or her opinion regarding the results. 


(c) The prosecuting attorney shall serve a copy on the defendant’s 
attorney of record, or on the defendant if pro se, prior to the first 
proceeding in which the report is to be used against the defendant. 


(d) Any report under this Code section shall contain notice of the 
right to demand the testimony of the person signing the report. 


(e) The defendant may object in writing any time after service of the 
report, but at least ten days prior to trial, to the introduction of the 
report. If objection is made, the judge shall require the employee to be 
present to testify. The state shall diligently investigate the witness’s 
availability and report to the court. If the witness is not available on a 
timely basis, the court shall grant a continuance. 
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History. — Code 1981, § 35-3-154.1, 
enacted by Ga. L. 2004, p. 626, § 2.A; Ga. 
L. 2005, p. 60, § 35/HB 95; Ga. L. 2005, p. 
503, § 1/HB 347. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2004, “state” 
was substituted for “State” in subsection 


T.35, C.3 


(a); “stating:” was substituted for “stating 
that” at the end of the introductory para- 
graph in subsection (b); “That he” was 
substituted for “He” at the beginning of 
paragraphs (b)(1) and (b)(3); and “in 
which” was inserted in subsection (c). 


35-3-155. Application of Administrative Procedure Act. 


Unless otherwise specifically provided by law, technical, scientific, 
and similar processes, procedures, guidelines, standards, and methods 
for the collection, preservation, or testing of evidence adopted by the 
division shall not be subject to the provisions of Chapter 13 of Title 50, 


the “Georgia Administrative Procedure Act.” 


History. — Code 1981, § 35-3-155, en- 
acted by Ga. L. 1997, p. 1421, § 3. 


JUDICIAL DECISIONS 


Applicability to case arising before 
effective date of section. — 0O.C.G.A. 
§ 35-3-155, which became effective May 
1, 1997, was applicable to a case in which 
the traffic accident occurred in 1995, but 
the challenge to the section came before 
the court after May 1, 1997. Helmeci v. 
State, 230 Ga. App. 866, 498 S.E.2d 326 
(1998); Love v. State, 271 Ga. 398, 517 
S.E.2d 53 (1999). 

Scope of section. — Exclusion from 
the Administrative Procedure Act require- 
ments for technical standards and proce- 
dures for the collection and testing of 
evidence by O.C.G.A. § 35-3-155 includes 
the procedure by which an officer obtains 
a Division of Forensic Sciences certificate 
to operate an Intoximeter 5000. State v. 


Corriher, 243 Ga. App. 648, 533 S.E.2d 
800 (2000). 

Georgia Bureau of Investigation’s 
rules. — Forensic Sciences Division of the 
Georgia Bureau of Investigation is exempt 
under O.C.G.A. § 35-3-155 from the re- 
quirement of O.C.G.A. § 50-13-3(b) that 
the division publish the division’s rules for 
granting permits for the administration of 
breath, blood, and urine tests. State v. 
Bowen, 274 Ga. 1, 547 S.E.2d 286 (2001), 
reversing State v. Bowen, 245 Ga. App. 
159, 537 S.E.2d 417 (2000). 

Cited in Mowery v. State, 234 Ga. App. 
801, 507 S.E.2d 821 (1998); Berkow v. 
State, 243 Ga. App. 698, 534 S.E.2d 433 
(2000). 


ARTICLE 6A 
DNA SAMPLING, COLLECTION, AND ANALYSIS 


Code Commission notes. — Pursuant 
to Code Section 28-9-3, in 2011, the 
amendment of this article by Ga. L. 2011, 
p. 99, § 50/HB 24, was treated as repealed 
and superseded by Ga. L. 2011, p. 264, 
§ 3-1/SB 80, due to irreconcilable conflict. 
See County of Butts v. Strahan, 151 Ga. 
417 (1921); Keener v. McDougall, 232 Ga. 
273 (1974). 


Editor’s notes. — Ga. L. 2011, p. 264, 
§ 1-1/SB 80, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Johnia 
Berry Act.” 

Ga. L. 2011, p. 264, § 3-1/SB 80, effec- 
tive January 1, 2013, repealed the Code 
sections formerly codified at this article 
and enacted the current article. The for- 
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mer article consisted of Code Sections 
35-3-160 through 35-3-165, relating to 
DNA analysis upon conviction of certain 
sex offenses, and was based on Code 1981, 
§§ 24-4-60 — 24-4-65, enacted by Ga. L. 
1992, p. 2034, § 1; Ga. L. 2000, p. 1075, 
§§ 1-5; Ga. L. 2004, p. 485, § 1; Ga. L. 
2005, p. 60, § 24/HB 95; Ga. L. 2007, p. 
408, § 1/HB 314; Ga. L. 2008, p. 252, 
§ 1/SB 430; Ga. L. 2011, p. 99, § 50/HB 
24; Code 1981, §§ 35-3-160 — 35-3-165, 
as redesignated by Ga. L. 2011, p. 264, 
§ 2-1/SB 80. 

Law reviews. — For article, “From the 
Crime Scene to the Courtroom: The Fu- 
ture of Forensic Science Reform: The First 
Amendment Case for Public Access to Se- 


35-3-160 


cret Algorithms Used in Criminal Trials,” 
see 34 Ga. St. U. L. Rev. 915 (2018). For 
article, “From the Crime Scene to the 
Courtroom: The Future of Forensic Sci- 
ence Reform: Three Transformative Ideals 
to Build a Better Crime Lab,” see 34 Ga. 
St. U. L. Rev. 1007 (2018). For article, 
“From the Crime Scene to the Courtroom: 
The Future of Forensic Science Reform: 
Symposium Keynote Address: Uncovering 
Forensic Laws: An Outside Perspective,” 
see 34 Ga. St. U. L. Rev. 1221 (2018). 

For comment, “DNA Collection Acts and 
the Fourth Amendment: A Call for Legis- 
lative Reform in Georgia to Implement 
Collection of Arrestees’ DNA,” see 32 Ga. 
St. U. L. Rev. 513 (2016). 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Qualifying 
Child Witness to Testify, 35 POF2d 665. 
Hair Analysis, 38 POF2d 377. 


Foundation for DNA Fingerprint Evi- 
dence, 8 POF3d 749. 


35-3-160. DNA analysis upon conviction of certain sex offenses. 


(a) As used in this article, the term: 


(1) “Department” means the Department of Corrections. 


(2) “Detention facility” means a penal institution under the juris- 
diction of the department, including penal institutions operated by a 
private company on behalf of the department, inmate work camps, 
inmate boot camps, probation detention centers, parole revocation 
centers, and county correctional facilities. 


(3) “Division” means the Division of Forensic Sciences of the 


Georgia Bureau of Investigation. 


(b)(1) A sample of deoxyribonucleic acid (DNA) shall be collected by 
oral swab or other noninvasive procedure from any individual: 


(A) Who has been convicted of a felony and is currently incar- 
cerated in a detention facility, serving a probation sentence, or 
serving under the jurisdiction of the State Board of Pardons and 


Paroles for such felony; or 


(B) Who has been charged with a felony, and sentence for such 
offense has been imposed pursuant to Article 3 of Chapter 8 of Title 
42 or pursuant to subsection (a) or (c) of Code Section 16-13-2. 


(2) Unless a DNA sample has already been collected by the 
department or another agency or entity, each DNA sample required 
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by paragraph (1) of this subsection shall be collected by the detention 
facility which is detaining or the entity which is supervising such 
individual, and the sample shall be forwarded to the division. 


(3) Paragraph (1) of this subsection shall not apply to any individ- 
ual for a conviction for a misdemeanor, to any individual who is 
charged with a misdemeanor and the sentence for such misdemeanor 
is imposed pursuant to Article 3 of Chapter 8 of Title 42 regarding 
first offenders, or because he or she has been charged with a 


misdemeanor. 


(c) DNA analysis shall be performed by the division. The division 
shall be authorized to contract with individuals or organizations for 
services to perform such analysis. The identifying characteristics of the 
profile resulting from the DNA analysis shall be stored and maintained 
by the bureau in a DNA data bank in accordance with Code Sections 
35-3-162 and 35-3-163 and shall be made available only as provided in 


Code Section 35-3-163. 


History. — Code 1981, § 35-3-160, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80; 
Ga. L. 2019, p. 299, § 1/HB 470. 

The 2019 amendment, effective April 
28, 2019, deleted former paragraph (a)(2), 
which read: “‘Division’ means the Division 
of Forensic Sciences of the Georgia Bu- 
reau of Investigation.”; redesignated for- 
mer paragraph (a)(3) as present para- 
graph (a)(2); substituted the present 
provisions of paragraph (a)(2) for the for- 
mer provisions, which read: “Detention 
facility” means a penal institution under 
the jurisdiction of the department used for 
the detention of persons convicted of a 
felony, including penal institutions oper- 
ated by a private company on behalf of the 
department, inmate work camps, inmate 
boot camps, probation detention centers, 
and parole revocation centers. Such term 
shall also mean any facility operated un- 
der the jurisdiction of a sheriff used for 
the detention of persons convicted of a 
felony including a county jail or county 
correctional facility.”; added paragraph 
(a)(3); substituted the present provisions 
of subsection (b) for the former provisions, 
which read: “Any person convicted of a 
felony offense who is held in a detention 
facility or placed on probation shall at the 
time of entering the detention facility or 


being placed on probation have a sample 
of his or her blood, an oral swab, or a 
sample obtained from a noninvasive pro- 
cedure taken for DNA (deoxyribonucleic 
acid) analysis to determine identification 
characteristics specific to the person. The 
provisions and requirements of this Code 
section shall also apply to any person who 
has been convicted of a felony prior to July 
1, 2011, and who currently is incarcerated 
in a detention facility, serving a probation 
sentence, or serving under the jurisdiction 
of the Board of Pardons and Paroles for 
such offense. It shall be the responsibility 
of the detention facility detaining or entity 
supervising a convicted felon to collect the 
samples required by this Code section and 
forward the sample to the division unless 
such sample has already been collected by 
the department or another agency or en- 
tity.”; and, in subsection (c), substituted 
“DNA” for “The” at the beginning of the 
first sentence, in the third sentence, sub- 
stituted “identifying” for “identification” 
near the beginning and inserted “in accor- 
dance with Code Sections 35-3-162 and 
35-3-163” near the end. 

Law reviews. — For article, “Evi- 
dence,” see 27 Ga. St. U. L. Rev. 1 (2011). 

For note, “Padgett v. Donald: Why Not 
So Special,” see 57 Mercer L. Rev. 673 
(2006). 
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JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code Section 
20-2-2080 et seq., which was based on Ga. 
L. 2000, p. 1071, § 1, Ga. L. 2000, p. 1075, 
§ 1, Ga. L. 2005, p. 60, § 24/HB 95, and Ga. 
L. 2007, p. 408, § 1/HB 314, and which 
was subsequently repealed but was suc- 
ceeded by provisions in this article, are 
included in the annotations for this Code 
section. 

Constitutionality. — Former O.C.G.A. 
§ 24-4-60 (see now O.C.G.A. § 35-3-160) 
did not authorize unreasonable searches 
in violation of the Fourth Amendment 
because the bodily intrusion of taking a 
blood or saliva sample was minimal, the 
state had a compelling interest in obtain- 
ing reliable and accurate identifying char- 
acteristics of individuals convicted of felo- 
nies, and those valid law enforcement 
interests outweighed a convicted felon’s 
privacy interests; to the extent that prob- 
able cause or individualized suspicion was 
required to justify a search, the prisoners’ 
felony convictions provided that justifica- 
tion. Padgett v. Ferrero, 294 F. Supp. 2d 
1338 (N.D. Ga. 2003) (decided under Ga. 
L. 2000, p. 1071, § 1). 

When prisoners were challenging the 
constitutionality of former 0O.C.G.A. 
§ 24-4-60 (see now O.C.G.A. § 35-3-160), 
the defendants were entitled to summary 
judgment on the prisoners’ privacy claims 
because the prisoners’ right to privacy in 
the prisoners’ identification, assuming one 
existed, was substantially outweighed by 
the interests of the state in having avail- 
able a DNA database that could be used in 
solving crimes and exonerating the inno- 
cent. Padgett v. Ferrero, 294 F. Supp. 2d 
1338 (N.D. Ga. 2003) (decided under Ga. 
L. 2000, p. 1071, § 1). 

Former O.C.G.A. § 24-4-60 (see now 
O.C.G.A. § 35-3-160) did not violate the 
Fourth Amendment or Ga. Const. 1983, 
Art. I, Sec. I, Para. XIII as Georgia’s 
legitimate interest in creating a perma- 
nent identification record of convicted fel- 
ons for law enforcement purposes out- 
weighed the minor intrusion involved in 
taking prisoners’ saliva samples and stor- 
ing DNA profiles, given prisoners’ a re- 


duced expectation of privacy in the pris- 
oners’ identities. Padgett v. Donald, 401 
F.3d 1273 (11th Cir. 2005), cert. denied, 
546 U.S. 820, 126 S. Ct. 352, 163 L. Ed. 2d 
61 (2005) (decided under Ga. L. 2005, p. 
60, § 24/HB 95). 

Prisoners’ challenge to the requirement 
in former O.C.G.A. § 24-4-60 (see now 
0.C.G.A. § 35-3-160) that incarcerated 
felons submit saliva samples for DNA 
profiling was without merit; the bodily 
intrusion required by the statute to obtain 
saliva samples for DNA profiling did not 
impinge their Fourteenth Amendment 
right to privacy. Padgett v. Donald, 401 
F.3d 1273 (11th Cir. 2005), cert. denied, 
546 U.S. 820, 126 S. Ct. 352, 163 L. Ed. 2d 
61 (2005) (decided under Ga. L. 2005, p. 
60, § 24/HB 95). 

Although prisoners retain a right to 
bodily privacy under Ga. Const. 1983, Art. 
I, Sec. I, Para. I, the extraction of saliva 
required by former O.C.G.A. § 24-4-60 
(see now O.C.G.A. § 35-3-160) did not 
violate that right because the statute pro- 
moted law enforcement, and was narrowly 
tailored to promote that purpose by re- 
quiring DNA profiling on a limited popu- 
lation of incarcerated felons and forbid- 
ding release of the DNA profiles except for 
law enforcement purposes. Padgett v. 
Donald, 401 F.3d 1273 (11th Cir. 2005), 
cert. denied, 546 U.S. 820, 126 S. Ct. 352, 
163 L. Ed. 2d 61 (2005) (decided under Ga. 
L. 2005, p. 60, § 24/HB 95). 

Classification of subjecting convicted 
felons but not convicted misdemeanants 
to the DNA identification process was ra- 
tionally related to the Georgia legisla- 
ture’s legitimate law enforcement purpose 
of creating a permanent identification re- 
cord of convicted felons because the stat- 
ute encompassed all convicted felons 
whose crimes and/or past histories were 
serious enough to warrant a sentence to 
confinement, as opposed to lesser punish- 
ment, and the legislature acted reason- 
ably and not arbitrarily when the legisla- 
ture focused on those convicted felons who 
were housed in a correctional facility 
where DNA samples can be efficiently and 
economically obtained. As a result, former 
O.C.G.A. § 24-4-60 (see now O.C.G.A. 
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§ 35-3-160) rationally related to the legit- 
imate state interest the statute was in- 
tended to promote and did not violate 
equal protection. Quarterman v. State, 
282 Ga. 383, 651 S.E.2d 32 (2007) (decided 
under Ga. L. 2007, p. 408, § 1/HB 314). 

Former O.C.G.A. § 24-4-60 (see now 
O.C.G.A. § 35-3-160) did not violate the 
Fourth Amendment, the search and sei- 
zure provisions of the Georgia Constitu- 
tion, or a convicted felons’ rights to pri- 
vacy under the United States or Georgia 
Constitutions. Quarterman v. State, 282 
Ga. 383, 651 S.E.2d 32 (2007) (decided 
under Ga. L. 2007, p. 408, § 1/HB 314). 

Former O.C.G.A. § 24-4-60 (see now 
0.C.G.A. § 35-3-160) did not violate a 
defendant’s right under the Georgia Con- 
stitution to not incriminate oneself as the 
privilege against self-incrimination in the 
United States Constitution did not protect 
an individual from government compul- 
sion to provide blood or other biological 
samples and, although the right against 
self-incrimination in the Georgia Consti- 
tution had been construed liberally to 
limit the state from forcing an individual 
to affirmatively produce any evidence, 
oral or real, regardless of whether or not 
the evidence was testimonial, former 
§ 24-4-60 (now O.C.G.A. § 35-3-160) did 
not force a convicted felon to remove in- 
criminating evidence but only to submit 
an incarcerated person’s body for the pur- 
pose of having the evidence removed. 
Quarterman v. State, 282 Ga. 383, 651 
S.E.2d 32 (2007) (decided under Ga. L. 
2007, p. 408, § 1/HB 314). 

Former O.C.G.A. § 24-4-60 (see now 
O.C.G.A. § 35-3-160) did not violate the 
Eighth Amendment because the statute, 
requiring all convicted felons incarcerated 
in a state correctional facility to provide a 
sample for DNA analysis to determine the 
identification characteristics specific to 
the person, did not impose any form of 
punishment. Further, the purpose of es- 
tablishing a DNA databank has been iden- 
tified, and the methods for obtaining data 
provided by the statute were not excessive 
measures in response to the purpose, 
therefore, without any showing of the use 
of excessive force that might arguably 
state a claim of cruel and unusual punish- 
ment in obtaining DNA samples through 
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involuntary means, the statute was 
deemed not penal and the means used to 
enforce the statute had not been shown to 
be malicious or grossly disproportionate to 
the refusal to comply with the statutory 
mandate. Quarterman v. State, 282 Ga. 
383, 651 S.E.2d 32 (2007) (decided under 
Ga. L. 2007, p. 408, § 1/HB 314). 

Collection while incarcerated. — 
Under the plain language of the First 
Offender Act, O.C.G.A. § 42-8-60 et seq., 
the defendant was deemed to have been 
convicted while incarcerated and, there- 
fore, the defendant’s DNA had to be col- 
lected and analyzed under the DNA stat- 
ute, O.C.G.A. § 35-3-160. Bennett v. State, 
346 Ga. App. 189, 816 S.E.2d 323 (2018). 

Application. — As a person who was 
convicted of a felony prior to July 1, 2000, 
and who on that date was incarcerated on 
such offense, the defendant was properly 
subject to compulsory blood sampling to 
establish a DNA profile for storage in the 
state’s DNA data bank. Dingler v. State, 
281 Ga. App. 721, 637 S.E.2d 120 (2006) 
(decided under Ga. L. 2005, p. 60, § 24/HB 
95). 

In convictions of aggravated sodomy, 
kidnapping, burglary, and aggravated as- 
sault, use of evidence comparing DNA on 
lip balm found at the crime scene with 
defendant’s blood sample and with evi- 
dence retained from a prior rape prosecu- 
tion that resulted in the defendant’s ac- 
quittal did not violate former O.C.G.A. 
§ 24-4-60 et seq (see now O.C.G.A. 
§ 35-3-160). Fortune v. State, 300 Ga. 
App. 550, 685 S.E.2d 466 (2009) (decided 
under Ga. L. 2007, p. 408, § 1/HB 314). 

Collection of DNA not unconstitu- 
tional on day of release from prison. 
— Trial court properly denied the defen- 
dant’s motion to suppress the match of the 
defendants DNA collected pursuant to 
former O.C.G.A. § 24-4-60 (see now 
0.C.G.A. § 35-3-160) on the day the de- 
fendant was released from prison for sep- 
arate crimes because the DNA extraction 
was not a result of an illegal detention and 
the DNA seizure would have occurred 
regardless of the any illegal search or 
seizure; the correct calculation of the de- 
fendant’s remaining sentence after the 
entry of an order vacating some of those 
convictions was a matter for the Depart- 
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ment of Corrections, not the trial court, 
and the order directing the defendant’s 
release was not necessarily evidence that 
the defendant’s detention after a certain 
date was illegal. The defendant’s argu- 
ment that the defendant was a proba- 
tioner at the time of the search was 
meritless. Leftwich v. State, 299 Ga. App. 
392, 682 S.E.2d 614 (2009), cert. denied, 
No. S09C20138, 2009 Ga. LEXIS 710 (Ga. 
2009); cert. denied, 559 U.S. 1019, 130 S. 
Ct. 1913, 176 L. Ed. 2d 386 (2010) (decided 
under Ga. L. 2007, p. 408, § 1/HB 314). 

Evidence found based on a DNA 
match not excluded under federal 
law. — Evidence produced after a compar- 
ison of DNA from a robbery scene to a 
Georgia Bureau of Investigation database 
did not violate the defendant’s Fourth 
Amendment rights because the sample 
was taken pursuant to O.C.G.A. 
§§ 35-3-160(b) and 35-3-165(b), while the 
defendant was serving a sentence under 
Georgia’s First Offender Act, O.C.G.A. 
§ 42-8-60, and the match was made when 
the defendant was on probation with a 
reduced expectation of privacy. United 
States v. Hinton, 676 Fed. Appx. 842 (11th 
Cir. 2017) (Unpublished). 

Purpose of Georgia’s DNA collec- 
tion statute was not to punish, but to 
obtain a reliable, immutable form of iden- 
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tification for placement in a DNA data- 
base, and all the relevant evidence in the 
case indicated that the statute would not 
increase the punishment of anyone to 
whom the statute was applied. Padgett v. 
Ferrero, 294 F. Supp. 2d 1338 (N.D. Ga. 
2003) (decided under Ga. L. 2000, p. 1075, 
§ 1). 

DNA samples from probationers. — 
Petitioner was not entitled to habeas relief 
because it was clear from the record that 
the petitioner was afforded an opportunity 
to develop the petitioner’s Fourth Amend- 
ment claim in the trial court as well as on 
appeal; the fact that the petitioner dis- 
agreed with the state court’s conclusions of 
state law with respect to the defendant’s 
status at the time of the DNA extraction did 
not demonstrate that the defendant did not 
receive a full and fair opportunity to litigate 
the defendant’s Fourth Amendment claim, 
and there was nothing clearly erroneous 
about the state court’s factual findings that 
the petitioner was not a probationer at the 
time of the DNA extraction and that the 
saliva sample was taken upon petitioner 
being physically discharged from lawful 
custody. Leftwich v. Barrow, No. 1:11- 
CV-1015-WSD, 2011 U.S. Dist. LEXIS 
109674 (N.D. Ga. Sept. 26, 2011) (decided 
under Ga. L. 2007, p. 408, § 1/HB 314). 

Cited in Stephens v. State, 305 Ga. 
App. 339, 699 S.E.2d 558 (2010). 


RESEARCH REFERENCES 


ALR. — Validity, construction, and op- 
eration of state DNA database statutes, 76 
A.L.R.5th 239. 

Validity, construction, and application 


of state statutes and rules governing re- 
quests for postconviction DNA testing, 72 
A.L.R.6th 227. 


35-3-161. Time and procedure for withdrawal of blood samples. 


(a) Each sample required pursuant to Code Section 35-3-160 from 
persons who are to be incarcerated shall be withdrawn within the first 
30 days of incarceration at the receiving unit of the detention facility or 
at such other place as is designated by the department. Each sample 
required pursuant to Code Section 35-3-160 from persons who are to be 
released from a detention facility shall be withdrawn within the 12 
months preceding such person’s release at a place designated by the 
department. The required samples from persons who are not sentenced 
to a term of confinement shall be withdrawn as a condition of probation. 
The division shall publish in its quality manuals the procedures for the 
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collection and transfer of samples to such division pursuant to Code 
Section 35-3-154. Personnel at a detention facility shall implement the 
provisions of this Code section as part of the regular processing of 
offenders. 


(b) Samples collected by oral swab or by a noninvasive procedure 
may be collected by any individual who has been trained in the 
procedure. Only a correctional health nurse technician, physician, 
registered professional nurse, licensed practical nurse, graduate labo- 
ratory technician, or phlebotomist shall withdraw any sample of blood 
to be submitted for analysis. No civil liability shall attach to any person 
authorized to take a sample as provided in this article as a result of the 
act of taking a sample from any person submitting thereto, provided the 
sample was taken according to recognized medically accepted proce- 
dures. However, no person shall be relieved from liability for negligence 
in the withdrawing of any blood sample. 


(c) Chemically clean sterile disposable needles shall be used for the 
withdrawal of all samples of blood. The containers for blood samples, 
oral swabs, and the samples obtained by noninvasive procedures shall 
be sealed and labeled with the subject’s name, social security number, 
date of birth, race, and gender plus the name of the person collecting 
the sample and the date and place of collection. The containers shall be 
secured to prevent tampering with the contents. The steps set forth in 
this subsection relating to the taking, handling, identification, and 
disposition of samples are procedural and not substantive. Substantial 
compliance therewith shall be deemed to be sufficient. The samples 
shall be transported to the division not more than 15 days following 
withdrawal and shall be analyzed and stored in the DNA data bank in 
accordance with Code Sections 35-3-162 and 35-3-163. 


History. — Code 1981, § 35-3-161, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80. 


35-3-162. Procedure for analysis and storage of blood sample; 
use of remainder of sample not subjected to analysis; 
confidentiality of results. 


Whether or not the results of an analysis are to be included in the 
data bank, the bureau shall conduct the DNA analysis in accordance 
with procedures adopted by the bureau to determine identification 
characteristics specific to the individual whose sample is being ana- 
lyzed. The director or his or her designated representative shall 
complete and maintain on file a form indicating the name of the person 
whose sample is to be analyzed, the date and by whom the sample was 
received and examined, and a statement that the seal on the container 
containing the sample had not been broken or otherwise tampered 
with. The remainder of a sample submitted for analysis and inclusion in 
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the data bank pursuant to Code Section 35-3-160 may be divided, if 
possible, labeled as provided for the original sample, and securely 
stored by the bureau in accordance with specific procedures of the 
bureau to ensure the integrity and confidentiality of the samples. All or 
part of the remainder of that sample may be used only to create a 
statistical data base provided no identifying information on the indi- 
vidual whose sample is being analyzed is included or for retesting by 
the bureau to validate or update the original analysis. A report of the 
results of a DNA analysis conducted by the bureau as authorized, 
including the identifying information, shall be made and maintained at 
the bureau. Except as specifically provided in this Code section and 
Code Section 35-3-163, the results of the analysis shall be securely 
stored and shall remain confidential. 


History. — Code 1981, § 35-3-162, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80. 


35-3-163. Dissemination of information in data bank to law 
enforcement officials; comparison of profile; request 
for search; separate statistical data base authorized; 
fee for search and comparative analysis. 


(a) It shall be the duty of the bureau to receive samples and to 
analyze, classify, and file the results of DNA identification characteris- 
tics of samples submitted pursuant to Code Section 35-3-160 and to 
make such information available as provided in this Code section. The 
results of an analysis and comparison of the identification of the 
characteristics from two or more biological samples shall be made 
available directly to federal, state, and local law enforcement officers 
upon a request made in furtherance of an official investigation of any 
criminal offense. A request may be made by personal contact, mail, or 
electronic means. The name of the requestor and the purpose for which 
the information is requested shall be maintained on file with the 
bureau. 


(b) Upon request from a prosecuting attorney or law enforcement 
agency, the bureau may compare a DNA profile from an analysis of a 
sample from a suspect in a criminal investigation when the sample was 
obtained through a search warrant, consent of the suspect, court order, 
or other lawful means to DNA profiles lawfully collected and main- 
tained by the bureau. The bureau shall not add a DNA profile of any 
such suspect to any DNA data bank except as provided in this article. 


(c)(1) Upon his or her request, a copy of the request for search shall 
be furnished to any individual identified and charged with an offense 
as the result of a search of information in the data bank. Only when 
a sample or DNA profile supplied by the requestor satisfactorily 
matches the requestor’s profile in the data bank shall the existence of 
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the data bank be disseminated. 


(2) The name of the individual whose profile is contained in the 
data bank may be related to any other data bases which are 
constructed for law enforcement purposes and may be disseminated 
only for law enforcement purposes. 


(3) Upon a showing by the accused in a criminal proceeding that 
access to the DNA data bank is material to the investigation, 
preparation, or presentation of a defense at trial or in a posttrial 
proceeding, a superior court having proper jurisdiction over such 
criminal proceeding shall direct the bureau to compare the DNA 
profile which has been generated by the accused through an indepen- 
dent test against the data bank, provided that such DNA profile has 
been generated in accordance with standards for forensic DNA 
analysis adopted pursuant to 42 U.S.C. Section 14131. 


(d) The bureau shall develop procedures governing the methods of 
obtaining information from the data bank in accordance with this Code 
section and procedures for verification of the identity and authority of 
the requestor. The bureau shall specify the positions in that agency 
which require regular access to the data bank and samples submitted 
as a necessary function of the job. 


(e) The bureau may create a separate statistical data base composed 
of DNA profiles of samples of persons whose identity is unknown. 
Nothing in this Code section or Code Section 35-3-164 shall prohibit the 
bureau from sharing or otherwise disseminating the information in the 
statistical data base with law enforcement or criminal justice agencies 
within or outside the state. 


(f) The bureau may charge a reasonable fee to search and provide a 
comparative analysis of DNA profiles in the data bank to any autho- 
rized law enforcement agency outside of this state. 


History. — Code 1981, § 35-3-163, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80; 
Ga. L. 2013, p. 141, § 35/HB 79; Ga. L. 
2019, p. 299, § 2/HB 470. 

The 2019 amendment, effective April 
28, 2019, in subsection (b), in the first 
sentence, substituted “prosecuting attor- 
ney” for “prosecutor” near the beginning 
and substituted “when” for “where” in the 
middle, and deleted “upon conviction” fol- 
lowing “except” near the end of the second 
sentence; substituted “individual” for 
“person” in the middle of the first sentence 
in paragraph (c)(1); substituted “individ- 
ual” for “convicted felon” near the begin- 


ning of paragraph (c)(2); and, in the mid- 
dle of paragraph (c)(3), substituted 
“posttrial” for “postconviction” and substi- 
tuted “the DNA profile” for “a DNA pro- 
file”. 

U.S. Code. — The reference to 42 
U.S.C. Section 14131, in this Code section, 
refers to provisions on quality assurance 
and proficiency testing standards for fo- 
rensic DNA. 

Law reviews. — For note, “A Modern 
Day Arthur Dimmesdale: Public Notifica- 
tion When Sex Offenders Are Released 
into the Community,” see 12 Ga. St. U. L. 
Rev. 1187 (1995). For note, “Padgett v. 
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Donald: Why Not So Special,” see 57 Mer- 
cer L. Rev. 673 (2006). 
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JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code Section 35-3-160 
et seq., which was based on Ga. L. 2000, p. 
1075, § 4, and which was subsequently 
repealed but was succeeded by provisions 
in this article, are included in the annota- 
tions for this Code section. 

Prisoners’ right to privacy not vio- 
lated. — Although prisoners retain a 
right to bodily privacy under Ga. Const. 
1983, Art. I, Sec. I, Para. I, the extraction 
of saliva required by O.C.G.A. § 24-4-60 
(see now O.C.G.A. § 35-3-160) did not 
violate that right because the former stat- 
ute promoted law enforcement, and was 
narrowly tailored to promote that purpose 
by requiring DNA profiling on a limited 
population of incarcerated felons and for- 
bidding release of DNA profiles except for 
law enforcement purposes. Padgett v. 
Donald, 401 F.3d 1273 (11th Cir. 2005), 
cert. denied, 546 U.S. 820, 126 S. Ct. 352, 


163 L. Ed. 2d 61 (2005) (decided under Ga. 
L. 2000, p. 1075, § 4). 

Match of DNA established probable 
cause for search warrant. — Match of 
defendant’s DNA profile to DNA of semen 
collected at the scene of a crime estab- 
lished probable cause for a search war- 
rant; defendant’s argument that the state 
needed to further prove that the require- 
ments and procedures set forth in former 
0.C.G.A. §§ 24-4-60 through 24-4-65 (see 
now O.C.G.A. § 35-3-160 et seq.) were 
followed was without merit, and the trial 
court’s order denying defendant’s motion 
to suppress evidence was affirmed. Brown 
v. State, 270 Ga. App. 176, 605 S.E.2d 885 
(2004) (decided under Ga. L. 2000, p. 
1075, § 4). 

Cited in Bickley v. State, 227 Ga. App. 
413, 489 S.E.2d 167 (1997); Fortune v. 
State, 300 Ga. App. 550, 685 S.E.2d 466 
(2009). 


RESEARCH REFERENCES 


ALR. — Authentication of blood sample 
taken from human body for purposes 


other than determining blood alcohol con- 
tent, 77 A.L.R.5th 201. 


35-3-164. Unlawful dissemination or use of information; obtain- 
ing sample without authority. 


(a) Any person who, without authority, disseminates information 
contained in the data bank shall be guilty of a misdemeanor. Any person 
who disseminates, receives, or otherwise uses or attempts to so use 
information in the data bank, knowing that such dissemination, re- 
ceipt, or use is for a purpose other than as authorized by law, shall be 
guilty of a misdemeanor of a high and aggravated nature. 


(b) Except for purposes of law enforcement or as authorized by this 
article, any person who, for purposes of having DNA analysis per- 
formed, obtains or attempts to obtain any sample submitted to the 
division for analysis shall be guilty of a felony. 


History. — Code 1981, § 35-3-164, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80. 
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ALR. — Authentication of blood sample 
taken from human body for purposes 


other than determining blood alcohol con- 
tent, 77 A.L.R.5th 201. 


35-3-165. Expungement of DNA profile in data bank; require- 


ments. 


(a) The bureau shall purge all records and identifiable information in 
the data bank pertaining to the DNA profile of the individual and shall 
destroy all such DNA samples collected from such individual within 30 
days of the receipt of a certified copy of the applicable: 


(1) Court order reversing the conviction together with a court 
order or documentation from the prosecuting attorney stating that 


the charges were dismissed; 


(2) Judgment of acquittal; 


(3) Sentencing order showing that all of the felony charges were 


reduced to misdemeanors; or 


(4) Court order showing the successful completion of the sentence 
that was imposed pursuant to Article 3 of Chapter 8 of Title 42 or 
pursuant to subsection (a) or (c) of Code Section 16-13-2. 


(b) A DNA sample obtained in good faith shall be deemed to have 
been obtained in accordance with the requirements of this article and 
its use in accordance with this article shall be authorized until it is 
expunged as set forth in subsection (a) of this Code section. 


History. — Code 1981, § 35-3-165, en- 
acted by Ga. L. 2011, p. 264, § 3-1/SB 80; 
Ga. L. 2019, p. 299, § 3/HB 470. 

The 2019 amendment, effective April 
28, 2019, substituted the present provi- 
sions of subsection (a) for the former pro- 
visions, which read: “A person whose DNA 
profile has been included in the data bank 
pursuant to this article may request that 
it be expunged on the grounds that the 
conviction on which the authority for in- 
cluding his or her DNA profile was based 
has been reversed and the case dismissed. 
The bureau shall purge all records and 


identifiable information in the data bank 
pertaining to the person and destroy all 
samples from the person upon receipt of a 
written request that such data be ex- 
punged, pursuant to this Code section, 
and a certified copy of the court order 
reversing and dismissing the conviction.”; 
and substituted “shall be authorized until 
it is expunged as set forth in subsection (a) 
of this Code section” for “is authorized 
until a court order directing expungement 
is obtained and submitted to the bureau” 
in the middle of subsection (b). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code Section 35-3-165, 
which was subsequently repealed but was 
succeeded by provisions in this article, are 


included in the annotations for this Code 
section. 

Expungement right not violated. — 
In convictions of aggravated sodomy, kid- 
napping, burglary, and aggravated as- 
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sault, in which the state used evidence 
comparing DNA on lip balm found at the 
crime scene with defendant’s blood sample 
and with evidence retained from a prior 
rape prosecution, retention and use of the 
rape trial evidence did not violate the 
defendant’s right to seek expungement of 
such evidence under former O.C.G.A. 
§ 24-4-65 (see now O.C.G.A. § 35-3-165). 
Fortune v. State, 300 Ga. App. 550, 685 
S.E.2d 466 (2009). 

Evidence found based on a DNA 
match not excluded under federal 
law. — Evidence produced after a compar- 
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ison of DNA from a robbery scene to a 
Georgia Bureau of Investigation database 
did not violate the defendant’s Fourth 
Amendment rights because the sample 
was taken pursuant to O.C.G.A. 
§§ 35-3-160(b) and 35-3-165(b), while the 
defendant was serving a sentence under 
Georgia’s First Offender Act, O.C.G.A. 
§ 42-8-60, and the match was made when 
the defendant was on probation with a 
reduced expectation of privacy. United 
States v. Hinton, 676 Fed. Appx. 842 (11th 
Cir. 2017) (Unpublished). 


RESEARCH REFERENCES 


ALR. — Judicial expunction of criminal 
record of convicted adult in absence of 
authorizing statute, 68 A.L.R.6th 1. 

Judicial expunction of criminal record of 
convicted adult under statute — General 
principles, and expunction of criminal re- 
cords under statutes providing for such 
relief where criminal proceeding is termi- 
nated in favor of defendant, upon comple- 
tion of probation, upon suspended sen- 
tence, and where expungement relief 
predicated upon type, and number, of of- 
fenses, 69 A.L.R.6th 1. 


Judicial expunction of criminal record of 
convicted adult under statute — Expunc- 
tion under statutes addressing “first of- 
fenders” and “innocent persons,” where 
conviction was for minor drug or other 
offense, where indictment has not been 
presented against accused or accused has 
been released from custody, and where 
court considered impact of nolle prosequi, 
partial dismissal, pardon, rehabilitation, 
and lesser-included offenses, 70 A.L.R.6th 
1. 


ARTICLE 7 
STATE-WIDE ALERT SYSTEM FOR MISSING DISABLED ADULTS 


Editor’s notes. — Ga. L. 2008, p. 233, 
§ 1/SB 202 redesignated former Article 7 


35-3-170. Short title. 


of Chapter 3 of Title 38 as Article 7 of 
Chapter 3 of Title 35. 


This article shall be known and may be cited as the “Mattie’s Call 


Act.” 


History. — Code 1981, § 38-3-110, en- 
acted by Ga. L. 2006, p. 539, § 1/HB 728; 
Code 1981, § 35-3-170, as redesignated by 
Ga. L. 2008, p. 233, § 1/SB 202; Ga. L. 
2014, p. 704, § 3/SB 23. 


35-3-171. Definitions. 


As used in this article, the term: 


Editor’s notes. — Ga. L. 2014, p. 704, 
§ 1/SB 23, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Stacey 
Nicole English Act.” 
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(1) “Alert system” means the state-wide “Mattie’s Call” alert sys- 
tem for missing disabled adults and medically endangered persons. 


(2) “Disabled adult” means an adult who is developmentally im- 
paired or who suffers from dementia or some other cognitive impair- 
ment. 


(3) “Local law enforcement agency” means a law enforcement 
agency with jurisdiction over the investigation of a missing disabled 
adult or other medically endangered person. 


(4) “Medically endangered person” means a person with a known 
medical condition that might reasonably cause such person to become 
incapacitated or that may result in life-threatening physiological 
conditions likely to lead to serious bodily injury or death if not 
immediately treated. 


History. — Code 1981, § 38-3-111, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Code 1981, § 35-3-171, as redesignated by Assembly, provides that: “This Act shall be 
Ga. L. 2008, p. 233, § 1/SB 202; Ga. L. known and may be cited as the ‘Stacey 
2014, p. 704, § 3/SB 23. Nicole English Act.” 


35-3-172. Development and implementation of state-wide alert 
system for disabled adults and medically endangered 
persons. 


(a) With the cooperation of the office of the Governor, the Georgia 
Lottery Corporation, and other appropriate law enforcement agencies 
in this state, the bureau shall develop and implement a state-wide alert 
system to be activated on behalf of missing disabled adults and 
medically endangered persons. 


(b) Activation of a state-wide missing person alert system shall not 
prevent or prohibit any other state or local law enforcement agency 
from taking additional measures in response to the receipt of a missing 
person report. 


History. — Code 1981, § 38-3-112, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Ga. L. 2007, p. 47, § 38/SB 103; Code Assembly, provides that: “This Act shall be 
1981, § 35-3-172, as redesignated by Ga. known and may be cited as the ‘Stacey 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014,p. Nicole English Act.” 

704, § 3/SB 23. 


35-3-173. Director to be state-wide coordinator for alert system. 


(a) The director is the state-wide coordinator of the alert system. 


(b) The director shall adopt rules and issue directives as necessary to 
ensure proper implementation of the alert system. The rules and 
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directives shall include instructions on the procedures for activating 
and deactivating the alert system. 


(c) The director shall prescribe forms for use by local law enforce- 
ment agencies in requesting activation of the alert system. 


(d) No rule or directive adopted by the director shall mandate a 
minimum waiting period before the alert system may be activated or a 
request by local law enforcement agencies may be submitted to the 
bureau; provided, however, that it shall remain within the discretion of 
the director, as provided in this article, whether the alert system shall 
be activated at the request of a local law enforcement agency. 


(e) When making a determination whether to activate or whether to 
request the activation of a state-wide missing person alert system, both 
the director and the requesting local law enforcement agency shall take 
into consideration the known medical condition of the missing person if 
the medical condition may reasonably be considered a cause for the 
inability to locate such missing person. In so considering the medical 
condition of a missing person, particularly if such condition may be 
immediately life-threatening or incapacitating, the director or other 
authorized person and the requesting law enforcement official shall be 
authorized, within his or her discretion, to initiate and request, 
respectively, a state-wide endangered person advisory. 


History. — Code 1981, § 38-3-113, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Ga. L. 2007, p. 47, § 38/SB 103; Code Assembly, provides that: “This Act shall be 
1981, § 35-3-173, as redesignated by Ga. known and may be cited as the ‘Stacey 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014,p. Nicole English Act.” 

704, § 3/SB 23. 


35-3-174. Time for reporting elopement of disabled person from 
personal care home and assisted living community. 


The staff of personal care homes and assisted living communities 
shall call the local police department to report the elopement of any 
disabled person from the home within 30 minutes of the staff’s 
receiving actual knowledge that such person is missing from the home. 


History. — Code 1981, § 38-3-113.1, Editor’s notes. — Ga. L. 2014, p. 704, 
enacted by Ga. L. 2006, p. 539, § 1/HB § 1/SB 23, not codified by the General 
728; Code 1981, § 35-3-174, as redesig- Assembly, provides that: “This Act shall be 
nated by Ga. L. 2008, p. 233, § 1/SB 202; known and may be cited as the ‘Stacey 
Ga. L. 2011, p. 227, § 24/SB 178; Ga. L. Nicole English Act.” 

2014, p. 704, § 3/SB 23. 
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35-3-175. Recruitment of media, private and governmental en- 
tities, and others for assistance in developing and 
implementing alert system; contractual agreements 
for system support. 


(a) The bureau shall recruit public and commercial television, radio, 
cable, print, and other media, private commercial entities, state or local 
governmental entities, the public, and other appropriate persons to 
assist in developing and implementing the alert system. 


(b) The bureau may enter into agreements with participants in the 
alert system to provide necessary support for the alert system. 


History. — Code 1981, § 38-3-114, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Code 1981, § 35-3-175, as redesignated by Assembly, provides that: “This Act shall be 
Ga. L. 2008, p. 233, § 1/SB 202; Ga. L. known and may be cited as the ‘Stacey 
2014, p. 704, § 3/SB 23. Nicole English Act.” 


35-3-176. Criteria for activating alert system. 


(a) On notification by a local law enforcement agency that a disabled 
adult or medically endangered person is missing, the director shall 
activate the alert system and notify appropriate participants in the 
alert system, as established by rule, if: 


(1) A local law enforcement agency believes that a disabled adult 
or medically endangered person is missing; 


(2) Alocal law enforcement agency believes that the disabled adult 
or medically endangered person is in immediate danger of serious 
bodily injury or death; 


(3) A local law enforcement agency confirms that an investigation 
has taken place that verifies the disappearance and eliminates 
alternative explanations for the disabled adult’s or medically endan- 
gered person’s disappearance; and 


(4) Sufficient information is available to disseminate to the public 
that could assist in locating the disabled adult or medically endan- 
gered person. 


(b) The area of the alert may be less than state wide if the director 
determines that the nature of the event makes it probable that the 
disabled adult or medically endangered person did not leave a certain 
geographic location. 


(c) The bureau may modify the criteria described by subsection (a) of 
this Code section as necessary for the proper implementation of the 
alert system. 
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History. — Code 1981, § 38-3-115, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Ga. L. 2007, p. 47, § 38/SB 103; Code Assembly, provides that: “This Act shall be 
1981, § 35-3-176, as redesignated by Ga. known and may be cited as the ‘Stacey 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014,p. Nicole English Act.” 

704, § 3/SB 23. 


35-3-177. Verification that criteria for activation have been met. 


Before requesting activation of the alert system, a law enforcement 
agency shall verify that the criteria described by subsection (a) of Code 
Section 35-3-176 have been satisfied. The law enforcement agency shall 
assess the appropriate boundaries of the alert, based on the nature of 
the disabled adult or medically endangered person and the circum- 
stances surrounding the disappearance. On verification of the criteria, 
the law enforcement agency shall immediately contact the bureau to 
request activation and shall supply the necessary information on the 
forms prescribed by the director. 


History. — Code 1981, § 38-3-116, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Ga. L. 2007, p. 47, § 38/SB 103; Code Assembly, provides that: “This Act shall be 
1981, § 35-3-177, as redesignated by Ga. known and may be cited as the ‘Stacey 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014,p. Nicole English Act.” 

704, § 3/SB 23. 


35-3-178. Obligations of agencies participating in alert system; 
participation of Georgia Lottery Corporation in dis- 
seminating alert information through retail establish- 
ments. 


(a) A state agency participating in the alert system shall: 


(1) Cooperate with the bureau and assist in developing and imple- 
menting the alert system; 


(2) Establish a plan for providing relevant information to its 
officers, investigators, or employees, as appropriate, once the alert 
system has been activated; and 


(3) Utilize a rapid response telephone system that alerts residents 
in a targeted area. 


(b) The Georgia Lottery Corporation is directed to develop a method 
of notifying its vendors within an alert area of an alert in a manner 
designed to disseminate alert information to customers at its retail 
locations. 


History. — Code 1981, § 38-3-117, en- 1981, § 35-3-178, as redesignated by Ga. 


acted by Ga. L. 2006, p. 539, § 1/HB 728; L. 2008, p. 233, § 1/SB 202; Ga. L. 2014, p. 
Ga. L. 2007, p. 47, § 38/SB 103; Code 704, § 3/SB 23. 
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Editor’s notes. — Ga. L. 2014, p. 704, known and may be cited as the ‘Stacey 
§ I/SB 23, not codified by the General Nicole English Act.” 
Assembly, provides that: “This Act shall be 


35-3-179. Termination of alert system with respect to particular 
disabled adult or medically endangered person. 


The director shall terminate any activation of the alert system with 
respect to a particular disabled adult or medically endangered person if: 


(1) The person is located or the disappearance is otherwise re- 
solved; or 


(2) The director determines that the alert system is no longer an 
effective tool for locating and recovering the disabled adult or 
medically endangered person. 


History. — Code 1981, § 38-3-118, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Ga. L. 2007, p. 47, § 38/SB 103; Code Assembly, provides that: “This Act shall be 
1981, § 35-3-179, as redesignated by Ga. known and may be cited as the ‘Stacey 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014,p. Nicole English Act.” 

704, § 3/SB 23. 


35-3-180. Immunity from civil damages for dissemination of 
alert information. 


(a) Any entity or individual participating in the “Mattie’s call” alert 
system pursuant to this article shall not be liable for any civil damages 
arising from the dissemination of any alert generated pursuant to the 
“Mattie’s call” alert system. 


(b) Nothing in this article shall be construed to limit or restrict in 
any way any legal protection an individual or entity may have under 
any other law for disseminating any information. 


History. — Code 1981, § 38-3-119, en- Editor’s notes. — Ga. L. 2014, p. 704, 
acted by Ga. L. 2006, p. 539, § 1/HB 728; § 1/SB 23, not codified by the General 
Code 1981, § 35-3-180, as redesignated by Assembly, provides that: “This Act shall be 
Ga. L. 2008, p. 233, § 1/SB 202; Ga. L. known and may be cited as the ‘Stacey 
2014, p. 704, § 3/SB 23. Nicole English Act.” 


ARTICLE 8 
ALERT SYSTEMS FOR UNAPPREHENDED SUSPECTS 


Editor’s notes. — Ga. L. 2008, p. 233, of Chapter 3 of Title 38 as Article 8 of 
§ 1/SB 202 redesignated former Article 8 Chapter 3 of Title 35. 
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35-3-190. State-wide alert system for unapprehended murder or 
rape suspects determined to be serious public threats. 


(a) There is established a state-wide alert system known as “Kim- 
berly’s Call.” 


(b) As used in this article, the term “local law enforcement agency” 
means a local law enforcement agency with jurisdiction over the search 
for a suspect in a case of murder or rape. 


(c) The director shall develop and implement a state-wide alert 
system to be activated when a suspect for the crime of murder, felony 
murder, or murder in the second degree as defined in Code Section 
16-5-1 or rape as defined in Code Section 16-6-1 has not been appre- 
hended and law enforcement personnel have determined that the 
suspect may be a serious threat to the public. 


(d) The provisions of Code Sections 35-3-1738, 35-3-175, and 35-3-178 
shall also apply to “Kimberly’s Call” as set forth in this Code section. 


(e) On notification by a local law enforcement agency that a suspect 
in a case of murder or rape has not been apprehended and may be a 
serious threat to the public, the director shall activate the alert system 
and notify appropriate participants in the alert system, as established 
by rule, if: 


(1) Alocal law enforcement agency believes that a suspect has not 
been apprehended; 


(2) A local law enforcement agency believes that the suspect may 
be a serious threat to the public; and 


(3) Sufficient information is available to disseminate to the public 
that could assist in locating the suspect. 


(f) The area of the alert may be less than state wide if the director 
determines that the nature of the event makes it probable that the 
suspect did not leave a certain geographic location. 


(g) Before requesting activation of the alert system, a local law 
enforcement agency must verify that the criteria described by subsec- 
tion (e) of this Code section have been satisfied. The local law enforce- 
ment agency shall assess the appropriate boundaries of the alert based 
on the nature of the suspect and the circumstances surrounding the 
crime. 


(h) The director shall terminate any activation of the alert system 
with respect to a particular suspect if: 


(1) The suspect is located or the incident is otherwise resolved; or 


(2) The director determines that the alert system is no longer an 
effective tool for locating the suspect. 
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(i) Any entity or individual participating in the “Kimberly’s Call” 
alert system pursuant to this Code section shall not be liable for any 
civil damages arising from the dissemination of any alert generated 
pursuant to the “Kimberly’s Call” alert system. 


History. — Code 1981, § 38-3-120, en- 
acted by Ga. L. 2006, p. 539, § 1/HB 728; 
Code 1981, § 38-3-130, as redesignated by 
Ga. L. 2007, p. 47, § 38/SB 103; Code 
1981, § 35-3-190, as redesignated by Ga. 
L. 2008, p. 233, § 1/SB 202; Ga. L. 2014, p. 
444, § 2-10/HB 271. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2006, “of this 
Code section” was inserted in the first 


Editor’s notes. — Ga. L. 2007, p. 47, 
§ 38(7)/SB 108, effective May 11, 2007, 


redesignated former Code Section 
38-3-120 as present Code Section 
38-3-130. 


Ga. L. 2008, p. 233, $ 1/SB 202, pur- 
ported to amend and redesignate Code 
Section 38-3-120 as this Code section but 
actually amended and redesignated Code 
Section 38-3-130 as this Code section. 


sentence of subsection (f) (now subsection 


(g)). 


35-3-191. State-wide alert system for suspects of crimes involv- 
ing death or serious injury of peace officer; alert 
system for missing peace officer. 


(a) There is established a state-wide alert system known as “Blue 
Alert” which shall be developed and implemented by the director. 


(b) As used in this Code section, the term: 


(1) “Law enforcement agency” means a law enforcement agency 
with jurisdiction over the search for a suspect in a case involving the 
death or serious injury of a peace officer or an agency employing a 
peace officer who is missing in the line of duty. 


(2) “Peace officer” means a person who is certified to exercise the 
powers of arrest. 


(c) The “Blue Alert” system may be activated when a suspect for a 
crime involving the death or serious injury of a peace officer has not 
been apprehended and law enforcement personnel have determined 
that the suspect may be a serious threat to the public and also when a 
peace officer becomes missing while in the line of duty under circum- 
stances warranting concern for such peace officer’s safety. 


(d) The provisions of Code Sections 35-3-1738, 35-3-175, and 35-3-178 
shall also apply to “Blue Alert” as set forth in this Code section. 


(e) Upon notification by a law enforcement agency that a suspect in 
a case involving the death or serious injury of a peace officer has not 
been apprehended and may be a serious threat to the public, the 
director shall activate the “Blue Alert” system and notify appropriate 
participants in the “Blue Alert” system, as established by rule, if: 
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(1) Alaw enforcement agency believes that a suspect has not been 
apprehended; 


(2) Alaw enforcement agency believes that the suspect may be a 
serious threat to the public; and 


(3) Sufficient information is available to disseminate to the public 
that could assist in locating the suspect. 


The area of the alert may be less than state wide if the director 
determines that the nature of the event makes it probable that the 
suspect did not leave a certain geographic location. 


(f) Upon notification by a law enforcement agency that a peace officer 
is missing while in the line of duty under circumstances warranting 
concern for such peace officer’s safety, the director shall activate the 
“Blue Alert” system and notify appropriate participants in the “Blue 
Alert” system if sufficient information is available to disseminate to the 
public that could assist in locating the missing peace officer. The area of 
the alert may be less than state wide if the director determines that the 
nature of the event makes it probable that the officer is within a certain 
geographic location. 


(g) Before requesting activation of the “Blue Alert” system, a law 
enforcement agency shall verify that the criteria described by subsec- 
tion (e) or (f) of this Code section have been satisfied. The law 
enforcement agency shall assess the appropriate boundaries of the alert 
based on the nature of the suspect and the circumstances surrounding 
the crime or the last known location of the missing peace officer. 


(h) The director shall terminate any activation of the “Blue Alert” 
system with respect to a particular incident if: 


(1) The suspect or peace officer is located or the incident is 
otherwise resolved; or 


(2) The director determines that the “Blue Alert” system is no 
longer an effective tool for locating the suspect or peace officer. 


Law enforcement agencies shall notify the director immediately 
when the suspect is located and in custody or the peace officer is found. 


(i) Any entity or individual involved in the dissemination of a “Blue 
Alert” generated pursuant to this Code section shall not be liable for 
any civil damages arising from such dissemination. 


History. — Code 1981, § 35-3-191, en- hindering law enforcement officers, 
acted by Ga. L. 2010, p. 521, § 1/SB 397. § 16-10-24. 
Cross references. — Obstructing or 
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ARTICLE 9 
GEORGIA INFORMATION SHARING AND ANALYSIS CENTER 


35-3-200. Definitions. 


As used in this article, the term: 


(1) “Center” means the Georgia Information Sharing and Analysis 
Center. 


(2) “Fusion center” means collaborative effort which combines 
resources, expertise, intelligence, and other information from various 
agencies of state and local governments with the goal of maximizing 
the ability of this state to detect, prevent, and respond to criminal 
activities or to otherwise engage in homeland security activities. 


(3) “Homeland security activity” means any activity related to the 
prevention or discovery of, response to, or recovery from: 


(A) A terrorist attack; 
(B) A hostile military or paramilitary action; or 


(C) An extraordinary law enforcement emergency, as designated 
by the Governor. 


History. — Code 1981, § 35-3-200, en- 1, 2018, added “, as designated by the 
acted by Ga. L. 2016, p. 91, § 5/SB 416; Governor” at the end of subparagraph 
Ga. L. 2018, p. 681, § 2-1/HB 779. (8)(C). 

The 2018 amendment, effective July 


35-3-201. Georgia Information Sharing and Analysis Center es- 
tablished; purpose. 


There is established the Georgia Information Sharing and Analysis 
Center as a distinct division within the Georgia Bureau of Investiga- 
tion. The center shall be a fusion center maintaining criminal intelli- 
gence and terrorism analytical components. The officer or agent 
charged with operating the center shall report directly to the director. 

History. — Code 1981, § 35-3-201, en- 1, 2018, inserted “as a distinct division” in 
acted by Ga. L. 2016, p. 91, § 5/SB 416; the first sentence and added the third 
Ga. L. 2018, p. 681, § 2-1/HB 779. sentence. 

The 2018 amendment, effective July 


35-3-202. Responsibilities of director for center operations. 


Reserved. Repealed by Ga. L. 2018, p. 681, § 2-1/HB 779, effective 
July 1, 2018. 
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Editor’s notes. — This Code section 
was based on Code 1981, § 35-3-202, en- 
acted by Ga. L. 2016, p. 91, § 5/SB 416. 


35-3-203. Cooperative activities of center. 


(a) The center shall share and provide homeland security activity 
information to the director of emergency management and homeland 
security, including, but not limited to, threats, warnings, and develop- 
ing situations, when an investigation reveals conduct of a terroristic 
nature or in material support of terroristic activities, recruitment of 
terrorists, or information on the activities of known terrorist organiza- 
tions. 


(b) The center shall liaise with the Federal Bureau of Investigation, 
Joint Terrorism Task Force, United States Department of Homeland 
Security, and other local, state, and federal intelligence and law 
enforcement officials for purposes of carrying out its duties and respon- 
sibilities under this article. 


History. — Code 1981, § 35-3-203, en- 
acted by Ga. L. 2016, p. 91, § 5/SB 416; 
Ga. L. 2018, p. 681, § 2-1/HB 779. 

The 2018 amendment, effective July 
1, 2018, deleted “director through the” 
following “The” near the beginning of sub- 
section (a); deleted “the bureau,” following 
“liaise with” near the beginning of subsec- 
tion (b); deleted former subsection (c), 
which read: “The center shall allow unre- 
stricted access to secure communications 
equipment to the director of emergency 
management and homeland security and 


his or her representatives who possess the 
appropriate federally approved security 
clearances for the dissemination of home- 
land security activity information by the 
United States Department of Homeland 
Security.”; and deleted former subsection 
(d), which read: “The director of emer- 
gency management and homeland secu- 
rity shall serve as this state’s security 
manager for the purpose of identifying 
and processing state personnel for secu- 
rity clearances through the United States 
Department of Homeland Security.” 


35-3-204. Membership; availability of analysts. 


(a) Membership in the center shall consist of the director, the 
director of emergency management and homeland security, the com- 
missioner of public safety, the commissioner of natural resources, the 
commissioner of corrections, the state fire marshal, the Attorney 
General, the adjutant general, and state and local fire service, law 
enforcement, homeland security, emergency management, corrections, 
and other appropriate agencies and disciplines as determined by the 
director. Such members may assign or make available their analysts or 
other personnel to the center as such need is determined by the director. 


(b) The director of emergency management and homeland security 
may maintain Georgia Emergency Management and Homeland Secu- 
rity Agency analysts in the center as determined by the director of 
emergency management and homeland security. Such analysts as- 
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signed to the center who are funded by or employees of the Georgia 
Emergency Management and Homeland Security Agency shall focus on 


homeland security activity. 


History. — Code 1981, § 35-3-204, en- 
acted by Ga. L. 2016, p. 91, § 5/SB 416; 
Ga. L. 2018, p. 681, § 2-1/HB 779. 

The 2018 amendment, effective July 
1, 2018, in subsection (a), deleted “of 
emergency management and homeland 
security in consultation with the director” 
following “the director” at the end of the 
first sentence, in the second sentence, 


substituted “may assign” for “shall assign” 
near the beginning, deleted “of emergency 
management and homeland security” fol- 
lowing “the director” at the end; and, in 
subsection (b), in the first sentence, sub- 
stituted “may maintain” for “shall main- 
tain” near the beginning, and deleted “as 
needed” following “in the center” near the 
middle, and added the second sentence. 
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CHAPTER 4 
GEORGIA POLICE ACADEMY 


Sec. Sec. 
35-4-1. Short title. 35-4-7. Academy training programs 
35-4-2. Definitions. available to police and other 
35-4-3. | Academy assigned to depart- persons; fees and enrollment at 
ment for administrative pur- academy; state, municipalities, 
poses. and counties authorized to pay 
35-4-4. Powers and duties of board as academy fees. 
to establishment, operation, 35-4-8. Training program for coroners 
and maintenance of academy and deputy coroners. 
generally. 35-4-9. Attendance not required; acad- 


35-4-5. Acceptance of gifts, grants, do- 
nations, property, and services 
by board. 

35-4-6. Selection, powers, and duties of 
superintendent of academy. 


emy training programs not to 
supersede other programs. 


35-4-1. Short title. 


This chapter shall be known as and may be cited as the “Georgia 
Police Academy Act.” 


History. — Ga. L. 1962, p. 535, § 1. 


35-4-2. Definitions. 


As used in this chapter, the term: 
(1) “Academy” means the Georgia Police Academy. 


(2) “Police officer” means any law enforcement officer charged with 
the duty of enforcing the criminal laws and ordinances of the state or 
of the counties or municipalities of the state who is employed by and 
compensated by the state or any county or municipality of the state 
or who is elected and compensated on a fee basis. The term shall 
include, but not be limited to, members of the department, municipal 
police, county police, sheriffs, deputy sheriffs, wardens, guards, 
agents and investigators of the State Forestry Commission, game 
wardens of the Department of Natural Resources, and agents of the 
Department of Revenue. 


(3) “State” means the State of Georgia and any department, board, 
bureau, commission, or other agency thereof. 


History. — Ga. L. 1962, p. 535, § 2; Ga. The 2019 amendment, effective July 


L. 1975, p. 1175, § 1; Ga. L. 2019, p. 808, 1, 2019, substituted “game wardens” for 
§ 7/SB 72. “conservation rangers” in the last sen- 
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tence of paragraph (2). 
RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 62 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 1, 7. 70 Am. tions, § 573 et seq. 67 C.J.S., Officers and 
Jur. 2d, Sheriffs, Police, and Constables, Public Employees, §§ 2, 3. 81A C.J.S., 
§ 1. 72 Am. Jur. 2d, States, Territories, States, § 1 et seq. 
and Dependencies, § 1. 


35-4-3. Academy assigned to department for administrative 
purposes. 


The academy is assigned to the Department of Public Safety for 
administrative purposes only as prescribed in Code Section 50-4-3. 


History. — Ga. L. 1962, p. 535, § 5; Ga. 
L. 1975, p. 1175, § 5. 


35-4-4. Powers and duties of board as to establishment, opera- 
tion, and maintenance of academy generally. 


(a) The board is authorized to establish, operate, and maintain the 
Georgia Police Academy for the purpose of training police officers and 
others as provided in this chapter and to do all things and take 
whatever action is necessary to accomplish the purposes of this chapter, 
including, but not limited to, the establishment of training standards 
and programs and the promulgation of rules and regulations relative 
thereto. 


(b) The board is authorized and directed to select a site for the 
academy. 


History. — Ga. L. 1962, p. 535, § 4; Ga. 
L. 1975, p. 1175, §§ 3, 6. 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 81A 
C.J.S., States, § 235 et seq. 


35-4-5. Acceptance of gifts, grants, donations, property, and 
services by board. 


The board is authorized to accept gifts, grants, donations, property, 
both real and personal, and services for the purposes of carrying out 
this chapter. 
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History. — Ga. L. 1962, p. 535, § 5; Ga. 
L. 1975, p. 1175, § 5. 


35-4-6. Selection, powers, and duties of superintendent of acad- 
emy. 


(a) The board shall hire a superintendent of the academy whose 
duties shall be to administer the policies and programs of the board 
regarding the academy. 


(b) The superintendent shall be responsible to the board for the 
management and control of the academy and shall report directly to the 
board. 


(c) In administering the policies and programs of the board, the 
superintendent shall seek the assistance of the State Board of Educa- 
tion, which is authorized and directed to cooperate and work with the 
superintendent. 


History. — Ga. L. 1962, p. 535, § 5; Ga. 
L. 1975, p. 1175, §§ 4, 5; Ga. L. 2001, p. 
311, § 1. 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- C.J.S., States, §§ 235 et seq., 267, 274 et 
tive Law and Procedure, § 108 et seq. 81A seq. 


35-4-7. Academy training programs available to police and 
other persons; fees and enrollment at academy; state, 
municipalities, and counties authorized to pay academy 
fees. 


(a) Subject to rules and regulations prescribed by the board, the 
training programs at the academy shall be made available to all police 
officers and may also be made available to other persons who evidence 
interest in entering the law enforcement profession. 


(b) The board is authorized to prescribe by rules and regulations fees 
to cover all or a part of the cost of furnishing such training. 


(c) The state and municipalities and counties of the state are 
authorized to expend funds for the purpose of paying the fees provided 
for in subsection (b) of this Code section. 


(d) The board is given full authority to decide who shall be allowed to 
enroll in the training programs at the academy. 


History. — Ga. L. 1962, p. 535, § 6; Ga. 
L. 1982, p. 3, § 35. 
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LAW ENFORCEMENT OFFICERS AND AGENCIES 


35-4-9 


OPINIONS OF THE ATTORNEY GENERAL 


Employers authorized to pay fees 
charged. — Intent of this section is that 
each of the employers (state, county, or 
municipality) is authorized to pay the fees 


Governor’s emergency fund cannot be 
used for the purpose of paying the fees of 
county and municipal police officers for 
attending the academy. 1965-66 Op. Att’y 


which the employers are charged by the Gen. No. 66-18. 


police academy; funds obtained from the 
RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 81A 
C.J.S., States, §§ 235, 236. 


35-4-8. Training program for coroners and deputy coroners. 


Subject to rules and regulations prescribed by the board, the academy 
shall make available to all coroners and deputy coroners in the state at 
least once annually a training program of at least 16 hours of instruc- 
tion including, but not limited to, the following: Article 2 of Chapter 16 
of Title 45, the “Georgia Death Investigation Act”; all laws pertaining to 
the duties of coroners; and investigating technique. The board is 
authorized to charge such tuition as may be necessary to defray the 
expense of such training and is also authorized to accept appropriations 
from any governmental unit or gifts or grants for such purpose. 


History. — Ga. L. 1980, p. 548, § 4; Ga. 
L. 1992, p. 6, § 35. 
Cross references. — Further provi- 


sions regarding training program for cor- 
oners and deputy coroners, § 45-16-60 et 
seq. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 33. 


C.J.S. — 18 C.J.S., Coroners and Med- 
ical Examiners, § 5. 


35-4-9. Attendance not required; academy training programs 
not to supersede other programs. 


It is not the intention of this chapter that it be mandatory that any 


police officer be required to attend the academy. The training program 
established at the academy shall not supersede any other training 
program for police officers but shall be separate and apart from any 


other training program for police officers. 


History. — Ga. L. 1962, p. 535, § 7. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public 
Officers and Employees, § 50 et seq. 73 Employees, § 22. 82 C.J.S., Statutes, 
Am. Jur. 2d, Statutes, § 59. §§ 372 et seq., 442. 
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CHAPTER 5 
GEORGIA PUBLIC SAFETY TRAINING CENTER 


Sec. Sec. 

35-5-1. Short title. 35-5-5. Center available for use by cer- 

35-5-2. Board authorized to establish, tain personnel; fees; enroll- 
operate, and maintain center; ment; authorization for expen- 
powers of board as to selection diture of funds; powers and 
and compensation of adminis- duties. 
trator. 35-5-6. Effect of chapter on powers of 

35-5-3. Assignment to Department of Board of Corrections, State 
Public Safety for administra- Board of Pardons and Paroles, 
tive purposes; authorization to and Technical College System 


solicit and accept gifts, grants, 
donations, property, and ser- 935 5 7 
vices. i 


of Georgia. 
Security police force. 


35-5-4. Powers and duties of adminis- 
trator. 
Cross references. — Procedure for vehicles, or stationary highway mainte- 


passing stationary authorized emergency nance vehicles, § 40-6-16. 
vehicles, stationary towing or recovery 


35-5-1. Short title. 


This chapter shall be known and may be cited as the “Georgia Public 
Safety Training Center Act.” 


History. — Ga. L. 1980, p. 429, § 1; Ga. unmarked pursuit cars for training, 
L. 1993, p. 91, § 35. § 35-2-57. 
Cross references. — Use of retired 


35-5-2. Board authorized to establish, operate, and maintain 
center; powers of board as to selection and compensa- 
tion of administrator. 


(a) The Board of Public Safety is authorized: 


(1) To establish, operate, and maintain the Georgia Public Safety 
Training Center for the purpose of providing facilities and programs 
for the training of state and local law enforcement officers, firefight- 
ers, correctional personnel, emergency medical personnel, and oth- 
ers; and 


(2) To do all things and take any action necessary to accomplish 
such purpose, including, but not limited to, the promulgation of rules 
and regulations relative thereto. 


(b) The board is authorized and directed to select a site for the center. 
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(c) The board shall select the administrator of the center and 
establish the compensation for the administrator. 


(d) As used in this chapter, the term “emergency medical personnel” 
includes emergency medical technicians or emergency rescue special- 
ists who are certified or seeking certification as emergency medical 
technicians, paramedics, tactical emergency medical officers, cardiac 
technicians, or other medical first responders under Chapter 11 of Title 
31 and who are employed in the capacity for which they are certified or 
seeking certification. 


History. — Ga. L. 1980, p. 429, § 2; Ga. 
L. 2006, p. 1057, § 1/SB 581. 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 


35-5-3. Assignment to Department of Public Safety for adminis- 
trative purposes; authorization to solicit and accept 
gifts, grants, donations, property, and services. 


(a) The center is assigned to the Department of Public Safety for 
administrative purposes only as prescribed in Code Section 50-4-3. 


(b) The board is authorized to solicit and accept gifts, grants, 
donations, property, both real and personal, and services for the 
purpose of carrying out this chapter. 


History. — Ga. L. 1980, p. 429, § 4; Ga. unmarked pursuit cars for training, 
L. 1982, p. 3, § 35. § 35-2-57. 
Cross references. — Use of retired 


RESEARCH REFERENCES 


Am. Jur. 2d. — 72 Am. Jur. 2d, States, 
Territories, and Dependencies, § 72. 


35-5-4. Powers and duties of administrator. 


The administrator of the center shall select the necessary staff and 
shall administer the policies and programs of the board regarding the 
center. The administrator shall be responsible to the board for the 
management and operation of the center and shall report directly to the 
board. 


History. — Ga. L. 1980, p. 429, § 3. unmarked pursuit cars for training, 
Cross references. — Use of retired § 35-2-57. 
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RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 108 et seq. 


35-5-5. Center available for use by certain personnel; fees; 
enrollment; authorization for expenditure of funds; 
powers and duties. 


(a) Subject to such rules and regulations as shall be prescribed by the 
board, the facilities of the center may be made available to all state and 
local law enforcement officers, firefighters, emergency medical person- 
nel, and correctional personnel and may also be made available to other 
persons who evidence interest in entering the fields of law enforcement, 
fire fighting, emergency medical services, or corrections. 


(b) The board is authorized to prescribe and collect such fees as are 
necessary to defray all or a portion of the cost of furnishing such 
training and the use of the facilities of the center. 


(c) The state and counties and municipalities of this state are 
authorized to expend funds for the purpose of paying the fees assessed 
for use of the center. The board shall have the authority to determine 
who shall be allowed to enroll and participate in the training programs 
of the center and who shall be allowed to utilize the facilities of the 
center. 


(d) Subject to such rules and regulations as shall be prescribed by the 
board, the Georgia Public Safety Training Center shall have the 
following powers and duties in connection with the training of peace 
officers, emergency medical personnel, and law enforcement support 
personnel: 


(1) To train instructors authorized to conduct training of peace 
officers, emergency medical personnel, and law enforcement support 
personnel; 


(2) To reimburse or provide for certain costs incurred in training 
peace officers, emergency medical personnel, and law enforcement 
support personnel employed or appointed by each agency, organ, or 
department of this state, counties, and municipalities to the extent 
that funds are appropriated for such purpose by the General Assem- 
bly. In the event sufficient funds are not appropriated for a fiscal year 
to fund the full cost provided for in this paragraph, then the amount 
which would otherwise be payable shall be reduced pro rata on the 
basis of the funds actually appropriated. As used in this paragraph, 
the terms “cost” and “costs” shall not include travel or salaries of 
personnel undergoing training and shall be limited exclusively to the 
cost of tuition, meals, and lodging which are incurred in connection 
with such training; 
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(3) To expend funds appropriated or otherwise available to the 
center for paying the costs of training provided under subsection (a) 
of Code Section 35-8-20, other than travel expenses and salaries of 
police chiefs or department heads of law enforcement units and 
wardens of state institutions undergoing training, and shall expend 
such funds for purposes of compensating a training officer to admin- 
ister the course of training and conduct any business associated with 
the training provisions of said Code Section 35-8-20; 


(4) To expend funds appropriated or otherwise available to the 
center for paying the costs of training provided for under subsection 
(a) of Code Section 35-8-20.1, other than travel expenses and salaries 
of police chiefs or department heads of law enforcement units 
undergoing training, and shall expend such funds for purposes of 
compensating a training officer to administer the course of training 
and conduct any business associated with the training provisions of 
said Code Section 35-8-20.1; 


(5) To expend funds appropriated or otherwise available to the 
center for paying the costs of training provided for under Chapter 11 
of Title 31 for the initial certification training and continued training 
as needed by emergency medical personnel and shall expend such 
funds for purposes of compensating a training officer to administer 
the course of training and conduct any business associated with the 
training provisions of said chapter; and 


(6) To administer and coordinate the training for communications 
officers with respect to the requirements of Code Section 35-8-23. The 
board shall be authorized to promulgate rules and regulations to 
facilitate the administration and coordination of training consistent 
with the provisions of said Code Section 35-8-23. The tuition costs of 
the training of communications officers shall be paid from funds 
appropriated to the center. 


History. — Ga. L. 1980, p. 429, § 5; Ga. Cross references. — Use of retired 
L. 1997, p. 1488, § 2; Ga. L. 2006, p. 1057, unmarked pursuit cars for training, 
§ 2/SB 581. § 35-2-57. 


35-5-6. Effect of chapter on powers of Board of Corrections, 
State Board of Pardons and Paroles, and Technical 
College System of Georgia. 


Nothing in this chapter shall be considered as altering current state 
laws establishing the powers and authority of the Board of Corrections 
or the State Board of Pardons and Paroles. Furthermore, nothing in 
this chapter shall prevent the Technical College System of Georgia from 
providing any course of instruction including, but not limited to, 
instructional courses, certified training, advanced instruction, or 
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classes for or pertaining to public safety first responders and emergency 
medical personnel. 


History. — Ga. L. 1980, p. 429,§ 6; Ga. § 3/SB 581; Ga. L. 2008, p. 335, § 5/SB 
L. 1985, p. 283, § 1; Ga. L. 2006, p. 1057, 485. 


35-5-7. Security police force. 


(a) The administrator of the center, with the approval of the board, is 
authorized to establish a security police force within the Georgia Public 
Safety Training Center. 


(b) While in the performance of their duties on property of the 
Georgia Public Safety Training Center, such security police shall have 
the same law enforcement powers, including the power of arrest, as a 
law enforcement officer of the local government with police jurisdiction 
over such Georgia Public Safety Training Center. 


History. — Code 1981, § 35-5-7, en- 
acted by Ga. L. 1987, p. 317, § 2. 
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CHAPTER 6 
STATE VICTIM SERVICES COMMISSION 


Sec. Sec. 

35-6-1. Creation and responsibility. 35-6-4. Responsibility of state auditor; 

35-6-2. Membership of commission; inspection of documentation. 
terms of members; procedure. 

35-6-3. Powers and duties of commis- 


sion; ombudsman program. 


Cross references. — Victim assistance Law reviews. — For article, “Disrupt- 
coordinator, § 15-18-14.2. Funding for lo- ing Victim Exploitation,” see 69 Mercer L. 
cal victim assistance projects, T. 15, C. 21, Rev. 805 (2018). 

A. 8. Victim compensation, T. 17, C. 15. 


35-6-1. Creation and responsibility. 


There is created the State Victim Services Commission. Such com- 
mission shall be responsible for developing a comprehensive state plan 
for assisting men, women, and children who are victims of crime 
through the distribution of the fine surcharges imposed for local victim 
assistance programs. 


History. — Code 1981, § 35-6-1, en- 


acted by Ga. L. 2004, Ex. Sess., p. ES3, 
§ 25. 


35-6-2. Membership of commission; terms of members; proce- 
dure. 


(a) The State Victim Services Commission shall consist of 14 mem- 
bers as follows: 


(1) The executive director of the Prosecuting Attorneys’ Council of 
Georgia or his or her designee; 


(2) The president of the Georgia Sheriffs’ Association or his or her 
designee; 


(3) The executive director of the Criminal Justice Coordinating 
Council or his or her designee; 


(4) The chairperson of the Georgia Commission on Family Violence 
or his or her designee; 


(5) The executive director of the Georgia Coalition Against Domes- 
tic Violence or his or her designee; 


189 


35-6-2 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-6-2 


(6) The executive director of the Association County Commission- 
ers of Georgia or his or her designee; 


(7) The executive director of the Children’s Advocacy Centers of 
Georgia or his or her designee; 


(8) The executive director of the Georgia Superior Court Clerks’ 
Cooperative Authority or his or her designee; 


(9) The executive director of the Georgia Municipal Association or 
his or her designee; 


(10) The executive director of the Georgia Network to End Sexual 
Assault or his or her designee; 


(11) A district attorney appointed by the Prosecuting Attorneys’ 
Council of Georgia; 


(12) One member appointed by the Governor; 
(13) One member appointed by the Lieutenant Governor; and 


(14) One member appointed by the Speaker of the House of 
Representatives. 


(b) The letter of appointment shall set out the term for which each 
member is appointed. Thereafter, each member shall be appointed for a 
term of two years, and no member may serve more than two consecutive 
terms. All vacancies shall be filled for the unexpired term by an 
appointee of the original appointing official. 


(c) The commission shall elect a chairperson, vice chairperson, and a 
secretary from among its members for terms of two years, and any 
member shall be eligible for successive election to such office by the 
commission. 


(d) The commission shall hold regular meetings at such times and 
such places as it may deem necessary or convenient to enable the 
commission to exercise fully and effectively its powers, perform its 
duties, and accomplish the objectives and purposes of this chapter. 
Special meetings may be called by the chairperson or a majority of the 
members of the commission. 


(e) A quorum for transacting business shall be determined by the 
members of the commission. 


(f) The members of the commission shall serve without compensa- 
tion or expense reimbursement. 


History. — Code 1981, § 35-6-2, en- 1, 2019, substituted “14 members” for “15 
acted by Ga. L. 2004, Ex. Sess., p. ES3, members” in the introductory paragraph 
§ 25; Ga. L. 2019, p. 919, § 18-2/HB 553. of subsection (a); deleted former para- 

The 2019 amendment, effective July graph (a)(9), which read: “The executive 
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director of the Georgia Association of 
Homes and Services for Children or his or 
her designee;”; redesignated former para- 
graphs (a)(10) through (a)(15) as present 
paragraphs (a)(9) through (a)(14), respec- 
tively; and deleted the former first and 
second sentences of subsection (b), which 
read: “The term of appointment shall be 


STATE VICTIM SERVICES COMMISSION 


35-6-4 


three years for initial members appointed 
in accordance with the provisions of para- 
graphs (13) and (15) of subsection (a) of 
this Code section. The term of appoint- 
ment shall be two years for initial mem- 
bers appointed in accordance with the 
provisions of paragraphs (12) and (14) of 
subsection (a) of this Code section.” 


35-6-3. Powers and duties of commission; ombudsman program. 


(a) The State Victim Services Commission shall have the following 
powers and duties: 


(1) To review the financial reports submitted pursuant to Code 
Section 15-21-132 concerning local victim assistance programs; 


(2) To assess the degree of compliance of the courts in collecting 
and forwarding funds authorized to be collected pursuant to Article 8 
of Chapter 21 of Title 15; 


(3) To review and determine the extent to which county governing 
authorities collect funds from the courts and distribute such funds to 
victim services programs; 


(4) To assess the extent to which such funds are utilized by such 
victim services programs to provide direct services to victims of 
crimes; 


(5) To recommend changes in legislation that will ensure compli- 
ance in the collection, distribution, and use of victim assistance funds 
as needed; and 


(6) To recommend as necessary and advisable rules and regula- 
tions for the collection and distribution of funds by court officers 
pursuant to Article 8 of Chapter 21 of Title 15. 


(b) The commission may establish a victim services ombudsman 
program, provided that funds are appropriated by the General Assem- 
bly for such purpose or the commission receives sufficient funds from 
private grants or donations to fund such program. 


History. — Code 1981, § 35-6-3, en- 
acted by Ga. L. 2004, Ex. Sess., p. ES3, 
§ 25. 


35-6-4. Responsibility of state auditor; inspection of documen- 
tation. 


(a) The state auditor is authorized and directed to assist the State 


Victim Services Commission in the discharge of its duties set forth in 
this chapter. 
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(b) Any victim assistance program, including programs operated by 
public officers, that receives funds pursuant to Article 8 of Chapter 21 
of Title 15 shall make available to the State Victim Services Commis- 
sion, the state auditor, or such other persons as the State Victim 
Services Commission may designate all books and records of all 
receipts, income, and expenditures of such funds. The commission and 
its designees shall be authorized to inspect and make abstracts of 
records of services provided to victims of crimes by any victim assis- 
tance program, including programs operated by public officers, that 
receives funds pursuant to Article 8 of Chapter 21 of Title 15, provided 
that the commission and its designees shall not disclose the content of 
individually identifiable records that contain information that is priv- 
ileged or confidential under the laws of this state or federal law. 


History. — Code 1981, § 35-6-4, en- 


acted by Ga. L. 2004, Ex. Sess., p. ES3, 
§ 25. 
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35-6A-1 


CHAPTER 6A 


CRIMINAL JUSTICE COORDINATING COUNCIL 


Sec. 

35-6A-1. Legislative intent. 

35-6A-2. Creation; assignment to Geor- 
gia Bureau of Investigation; 
definitions. 

35-6A-3. Membership; vacancies; mem- 
bership not bar to holding pub- 
lic office. 

35-6A-4. Election of chairperson and 
vice chairperson; meetings; 
minutes and records; rules. 

35-6A-5. Compensation and expense al- 
lowance for members. 

35-6A-6. Appointment of director; power 
and duties. 

35-6A-7. Functions and authority of 
council. 


Editor’s notes. — By resolution (Ga. L. 
1986, p. 188), the General Assembly cre- 
ated the Governor’s Commission on Black 
on Black Crime and directed the Criminal 
Justice Coordinating Council to gather 
information regarding black on black 
crime and to report its findings to the 
commission. 


35-6A-1. Legislative intent. 


Sec. 

35-6A-8. Limitations on authority of 
council. 

35-6A-9. Preparation of budget re- 
quests; appropriations; gifts, 
grants, and donations of prop- 
erty and services. 

35-6A-10. Incentives for using federal De- 
partment of Homeland Securi- 
ty’s Secure Communities ini- 
tiative; obligations of council. 

35-6A-11. Advisory board created; mem- 
bership. 

35-6A-12. Role of the advisory board. 

35-6A-13. Criminal Case Data Exchange 
Board; membership; operation. 

35-6A-14. Role of board; public access. 


Administrative rules and regula- 
tions. — Criminal Justice Coordinating 
Council, Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Title 144. 


The General Assembly finds that the high incidence of crime in 
Georgia is detrimental to the general welfare of the state and its 
citizens and that criminal justice efforts must be better coordinated, 
intensified, and made more effective in all components of the system 
and at all levels of government. The General Assembly, therefore, 
declares it to be the public policy of this state to provide the necessary 
leadership to coordinate the major components of the criminal justice 
system by establishing a state-wide coordinating body which represents 
all components and all levels of the criminal justice system. 


History. — Ga. L. 1981, p. 1306, § 1. 
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35-6A-2. Creation; assignment to Georgia Bureau of Investiga- 
tion; definitions. 


(a) There is established the Criminal Justice Coordinating Council of 
the State of Georgia which is assigned to the Georgia Bureau of 
Investigation for administrative purposes only, as prescribed in Code 
Section 50-4-3. 


(b) As used in this chapter, the term: 
(1) “Board” means the Criminal Case Data Exchange Board. 


(2) “Council” means the Criminal Justice Coordinating Council. 


History. — Ga. L. 1981, p. 1306, § 2; sions of this Code section as subsection 
Ga. L. 2001, p. 311, § 2; Ga. L. 2018, p. (a); and added subsection (b). 
550, § 1-5/SB 407. Law reviews. — For article on the 
The 2018 amendment, effective July 2018 amendment of this Code section, see 
1, 2018, designated the existing provi- 35 Ga. St. U. L. Rev. 45 (2018). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- tive Law and Procedure, § 2, 3 et seq., 18 
istrative Law, § 20. et seq. 
C.J.S. — 73 C.J.S., Public Administra- 


35-6A-3. Membership; vacancies; membership not bar to hold- 
ing public office. 


(a) The Criminal Justice Coordinating Council shall consist of 27 
members and shall be composed as follows: 


(1) The chairperson of the Georgia Peace Officer Standards and 
Training Council, the director of homeland security, the chairperson 
of the Judicial Council of Georgia, the chairperson of the Council of 
Accountability Court Judges of Georgia, the chairperson of the 
Prosecuting Attorneys’ Council of the State of Georgia, the commis- 
sioner of corrections, the chairperson of the Board of Corrections, the 
commissioner of community supervision, the chairperson of the 
Board of Community Supervision, the vice chairperson of the Board 
of Public Safety, the chairperson of the State Board of Pardons and 
Paroles, the State School Superintendent, the commissioner of com- 
munity affairs, the president of the Council of Juvenile Court Judges, 
the chairperson of the Georgia Public Defender Council, the chair- 
person of the Governor’s Office for Children and Families, and the 
commissioner of juvenile justice or their designees shall be ex officio 
members of the council, as full voting members of the council by 
reason of their office; and 


(2) Ten members shall be appointed by the Governor for terms of 
four years, their initial appointments, however, being four for 
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four-year terms, two for three-year terms, and four for two-year 
terms. Appointments shall be made so that there are always on the 
council the following persons: one county sheriff, one chief of police, 
one mayor, one county commissioner, one superior court judge, four 
individuals who shall be, by virtue of their training or experience, 
knowledgeable in the operations of the criminal justice system of this 
state, and one individual who shall be, by virtue of his or her training 
and experience, knowledgeable in the operations of the entire spec- 
trum of crime victim assistance programs delivering services to 
victims of crime. No person shall serve beyond the time he or she 
holds the office or employment by reason of which he or she was 
initially eligible for appointment. 


(b) In the event of death, resignation, disqualification, or removal for 
any reason of any member of the council, vacancies shall be filled in the 
same manner as the original appointment and successors shall serve 
for the unexpired term. 


(c) The initial terms for all 19 original members shall begin July 1, 
1981. The initial term for the member added in 1985 shall begin July 1, 
1985. The initial term for the member added in 1988 shall begin July 1, 
1988. The initial term for the member added in 1989 shall begin July 1, 
1989. The State School Superintendent shall be a member effective on 
July 1, 1989. The chairperson of the Georgia Public Defender Council 
shall become a member on December 31, 2003. The chairperson of the 
Council of Accountability Court Judges of Georgia shall become a 
member on July 1, 2015. 


(d) Membership on the council does not constitute public office, and 
no member shall be disqualified from holding public office by reason of 
his or her membership. 


History. — Ga. L. 1981, p. 1306, § 3; Code Commission notes. — Pursuant 


Ga. L. 1983, p. 518, § 1; Ga. L. 1984, p. 22, 
§ 35; Ga. L. 1985, p. 283, § 1; Ga. L. 1985, 
p. 544, § 5; Ga. L. 1988, p. 242, § 1; Ga. L. 
1989, p. 288, § 1; Ga. L. 1989, p. 1245, 
§ 1; Ga. L. 1990, p. 8, § 35; Ga. L. 1991, p. 
435, § 1; Ga. L. 1992, p. 1983, § 35; Ga. L. 
1997, p. 417, § 1; Ga. L. 1997, p. 1453, 
§ 1; Ga. L. 1998, p. 128, § 35; Ga. L. 2003, 
p. 191, § 8; Ga. L. 2004, p. 988, § 1; Ga. L. 
2008, p. 568, § 11/HB 1054; Ga. L. 2015, 
p. 422, § 5-55/HB 310; Ga. L. 2015, p. 519, 
§ 8-8/HB 328; Ga. L. 2018, p. 1112, 
§ 35/SB 365. 

The 2018 amendment, effective May 
8, 2018, part of an Act to revise, modern- 
ize, and correct the Code, substituted “27 
members” for “25 members” in subsection 


(a). 


to Code Section 28-9-5, in 1997, in para- 
graph (a)(1), “juvenile justice” was substi- 
tuted for “the Department of Juvenile 
Justice ” and “and” was added at the end. 

Pursuant to Code Section 28-9-3, in 
2015, the amendment of the introductory 
language of subsection (a) of this Code 
section by Ga. L. 2015, p. 422, § 5-55/HB 
310, was treated as impliedly repealed 
and superseded by Ga. L. 2015, p. 519, 
§ 8-8/HB 328, due to irreconcilable con- 
flict. 

Editor’s notes. — Ga. L. 2008, p. 568, 
§ 1/HB 1054, not codified by the General 
Assembly, provides: “This Act may be cited 
as the ‘Children and Family Services 
Strengthening Act of 2008.” 

Ga. L. 2008, p. 568, § 2/HB 1054, not 
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codified by the General Assembly, pro- 
vides: “The General Assembly finds that 
well-intentioned efforts over the years 
have resulted in the creation of several 
agencies focused on preventing child 
abuse and juvenile delinquency, on serv- 
ing at-risk families and troubled youth, 
and on promoting the improvement of our 
state’s child welfare system. The General 
Assembly further finds that the work of 
some of these agencies overlaps, and that 
the at-risk families and troubled children 
of Georgia will be more efficiently and 
effectively served by consolidating the 
Children and Youth Coordinating Council 
with the Children’s Trust Fund Commis- 
sion, by placing the functions of the Geor- 
gia Child Fatality Review Panel under the 
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supervision of the Child Advocate for the 
Protection of Children, and by encourag- 
ing these consolidated agencies to collab- 
orate to create a consistent vision for 
serving the needs of our state’s families in 
need.” 

Ga. L. 2015, p. 422, § 6-1/HB 310, not 
codified by the General Assembly, pro- 
vides, in part, that this Act shall apply to 
sentences entered on or after July 1, 2015. 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 231 (2015). 

For note on 1991 amendment of this 
Code section, see 8 Ga. St. U. L. Rev. 21 
(1992). For note on the 2003 amendment 
to this Code section, see 20 Ga. St. U. L. 
Rev. 105 (2003). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- 
istrative Law, §§ 31, 32. 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 70. 


35-6A-4. Election of chairperson and vice chairperson; meet- 
ings; minutes and records; rules. 


The business of the council shall be conducted in the following 


manner: 


(1) The council shall annually elect a chairperson and a vice 
chairperson from among its membership. The offices of chairperson 
and vice chairperson shall be filled in such a manner that they are not 
held in succeeding years by representatives of the same component 
(law enforcement, courts, corrections) of the criminal justice system; 


(2) The council shall meet at such times and places as it shall 
determine necessary or convenient to perform its duties. The council 
shall also meet on the call of the chairman or at the written request 


of three of its members; 


(3) The council shall maintain minutes of its meetings and such 
other records as it deems necessary; 


(4) The council shall adopt such rules for the transaction of its 
business as it shall desire and may appoint such committees as it 
considers necessary to carry out its business and duties, specifically 
including the power to transact and carry out through appointed 
committees the business of the council when serving pursuant to 
Chapter 15 of Title 17 as the Georgia Crime Victims Compensation 


Board. 
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History. — Ga. L. 1981, p. 1306, § 4; 
Ga. L. 1999, p. 846, § 1; Ga. L. 2006, p. 72, 
§ 35/SB 465. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 73 C.J.S., Public Administra- 
istrative Law, §§ 81 et seq., 98 et seq. tive Law and Procedure, §§ 47, 48, 49, 50. 


35-6A-5. Compensation and expense allowance for members. 


Members of the council shall serve without compensation but shall 
receive for each day of actual attendance of council meetings a daily 
expense allowance in the amount specified in subsection (b) of Code 
Section 45-7-21 plus reimbursement for actual transportation costs 
while traveling by public carrier or the legal mileage rate for use of a 
personal car in connection with such attendance. 


History. — Ga. L. 1981, p. 1306, § 5; ance for members of General Assembly, 
Ga. L. 1987, p. 3, § 35; Ga. L. 2010, p. 875, § 45-7-4(a)(22). Legal mileage allowance, 
§ V/SB 173. § 50-19-7. 

Cross references. — Expense allow- 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, §§ 17 et seq., 73. 


35-6A-6. Appointment of director; power and duties. 


(a) The Governor shall appoint a director of the council who shall 
serve at the pleasure of the Governor. 


(b) The director may contract with other agencies, public and pri- 
vate, or persons as the director deems necessary for the rendering and 
affording of such services, facilities, studies, research, and reports to 
the council as will best assist it to carry out its duties and responsibil- 
ities. 


(c) The director may employ such other professional, technical, and 
clerical personnel as deemed necessary to carry out the purposes of this 
chapter. 


History. — Ga. L. 1981, p. 1306, § 6. 
RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, §§ 70, 147 et seq. 
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35-6A-7. Functions and authority of council. 


The council is vested with the following functions and authority: 


(1) To cooperate with and secure cooperation of every department, 
agency, or instrumentality in the state government or its political 
subdivisions in the furtherance of the purposes of this chapter; 


(2) To prepare, publish in print or electronically, and disseminate 
fundamental criminal justice information of a descriptive and ana- 
lytical nature to all components of the criminal justice system of this 
state, including law enforcement agencies, the courts, juvenile justice 
agencies, and correctional agencies; 


(3) To serve as the state-wide clearing-house for criminal justice 
information and research; 


(4) To maintain a research program in order to identify and define 
significant criminal justice problems and issues and effective solu- 
tions and to publish in print or electronically special reports as 
needed; 


(5) In coordination and cooperation with all components of the 
criminal justice system of this state, to develop criminal justice 
legislative proposals and executive policy proposals reflective of the 
priorities of the entire criminal justice system of this state; 


(6) To serve in an advisory capacity to the Governor on issues 
impacting the criminal justice system of this state; 


(7) To coordinate high visibility criminal justice research projects 
and studies which cross traditional system component lines with a 
state-wide impact; 


(8) To convene periodically state-wide criminal justice conferences 
involving key executives in the criminal justice system of this state 
and elected officials for the purpose of developing, prioritizing, and 
publicizing a policy agenda for the criminal justice system of this 
state; 


(9) To provide for the interaction, communication, and coordina- 
tion of all components of the criminal justice system of this state for 
the purpose of improving this state’s response to crime and its effects; 


(10) To administer gifts, grants, and donations for the purpose of 
carrying out this chapter; 


(11) To promulgate rules governing the approval of victim assis- 
tance programs as provided for in Article 8 of Chapter 21 of Title 15; 


(12) To supervise the preparation, administration, and implemen- 
tation of the three-year juvenile justice plan as provided by this 
chapter; and 
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(13) To do any and all things necessary and proper to enable it to 
perform wholly and adequately its duties and to exercise the author- 
ity granted to it. 


History. — Ga. L. 1981, p. 1306, § 7; administrative law, see 67 Mercer L. Rev. 
Ga. L. 1995, p. 260, § 4; Ga. L. 2010, p. 1 (2015). 
838, § 10/SB 388; Ga. L. 2010, p. 875, For note on the 1995 amendment of this 


§ 2/SB 173; Ga. L. 2015, p. 890, § 1/HB Code section, see 12 Ga. St. U. L. Rev. 89 
263; Ga. L. 2016, p. 864, § 35/HB 737. (1995). 
Law reviews. — For annual survey of 


RESEARCH REFERENCES 


Am. Jur. 2d. — 2 Am. Jur. 2d, Admin- C.J.S. — 73 C.J.S., Public Administra- 
istrative Law, § 45 et seq. tive Law and Procedure, § 147 et seq. 


35-6A-8. Limitations on authority of council. 


Notwithstanding any provision in this chapter to the contrary, the 
council shall not exercise any power, undertake any duty, or perform 
any function assigned by law to the Governor, the Attorney General, or 
any of the prosecuting or investigatory agencies at the state or local 
level. 


History. — Ga. L. 1981, p. 1306, § 8. 


35-6A-9. Preparation of budget requests; appropriations; gifts, 
grants, and donations of property and services. 


(a) The council shall prepare a budget request in the same manner as 
any such request would be prepared by a budget unit under Part 1 of 
Article 4 of Chapter 12 of Title 45, the “Budget Act,” and a separate 
appropriation shall be provided for the council in the general appropri- 
ations Act. 


(b) The council shall be authorized to accept and use gifts, grants, 
and donations for the purpose of carrying out this chapter. The council 
shall also be authorized to accept and use property, both real and 
personal, and services, for the purpose of carrying out this chapter. Any 
funds, property, or services received as gifts, grants, or donations shall 
be kept separate and apart from any funds received by the Georgia 
Bureau of Investigation; and such funds, property, or services so 
received as gifts, grants, or donations shall be the property and funds of 
the council and, as such, shall not lapse at the end of each fiscal year but 
shall remain under the control and subject to the direction of the council 
to carry out this chapter. 


History. — Ga. L. 1981, p. 1306, § 9; 
Ga. L. 2010, p. 875, § 3/SB 173. 
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35-6A-10. Incentives for using federal Department of Homeland 
Security’s Secure Communities initiative; obligations 
of council. 


(a) Subject to available funding, the council shall establish a grant or 
incentive program for the provision of funds to local law enforcement 
agencies as incentive to such agencies to use the federal Department of 
Homeland Security’s Secure Communities initiative or any successor or 
similar program and shall establish an incentive program and a grant 
program to offset the costs for local law enforcement agencies to enter 
into and implement memorandums of agreement with federal agencies 
under Section 287(g) of the federal Immigration and Nationality Act. In 
awarding such grants or incentives, the council shall be authorized to 
consider and give priority to local areas with the highest crime rates for 
crimes committed by illegal aliens. 


(b) The council shall: 


(1) Subject to available funding, provide incentive programs and 
grants to local law enforcement agencies for utilizing federal re- 
sources and for entering into agreements with federal agencies for 
the enforcement of immigration law; 


(2) Provide technical assistance to local governments and agencies 
for obtaining and qualifying for incentive programs and grant funds 
to utilize available federal resources and to enter into and implement 
such agreements provided for in subsection (a) of this Code section; 


(3) Communicate information regarding the availability of federal 
resources and agreements provided for in subsection (a) of this Code 
section and the availability of related incentive programs and grant 
funds and post such information on the agency’s official Internet 
website; 


(4) Provide technical assistance and information regarding the 
process for contacting federal agencies, utilizing federal resources, 
and entering into agreements provided for in subsection (a) of this 
Code section and post such information on the agency’s official 
Internet website; and 


(5) Support state-wide campaigns and information programs in an 
effort to encourage every local law enforcement agency in this state to 
utilize federal resources and enter into agreements for the enforce- 
ment of state and federal immigration law. 


History. — Code 1981, § 35-6A-10, en- known and may be cited as the ‘Illegal 
acted by Ga. L. 2011, p. 794, § 11/HB 87. Immigration Reform and Enforcement Act 
Editor’s notes. — Ga. L. 2011, p. 794, of 2011.” 
§ 1/HB 87, not codified by the General Ga. L. 2011, p. 794, § 21/HB 87, not 
Assembly, provides that: “This Act shallbe codified by the General Assembly, pro- 
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vides for severability, and provides, in 
part, that: “(b) The terms of this Act re- 
garding immigration shall be construed to 
have the meanings consistent with such 
terms under federal immigration law. 

“(c) The provisions of this Act shall be 
implemented in a manner consistent with 
federal laws governing immigration and 
civil rights.” 

Ga. L. 2011, p. 794, § 22/HB 87, not 
codified by the General Assembly, pro- 
vides, in part, that the enactment of this 
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Code section shall apply to offenses and 
violations occurring on or after July 1, 
2011. 

This Code section formerly pertained to 
the repeal of this chapter. The former 
Code section was based on Ga. L. 1981, p. 
1306, § 11; and Ga. L. 1981 Ex. Sess., p. 8 
and was repealed by Ga. L. 1983, p. 518, 
§ 2, effective March 15, 1983. 

Law reviews. — For article on the 
2011 enactment of this Code section, see 
28 Ga. St. U. L. Rev. 35 (2011). 


35-6A-11. Advisory board created; membership. 


(a) There is established an advisory board to the council which shall 
consist of at least 15 and not more than 33 members appointed by the 
Governor who have training, experience, or special knowledge concern- 
ing the prevention and treatment of juvenile delinquency, the admin- 
istration of juvenile justice, or the reduction of juvenile delinquency and 


shall be composed of: 


(1) At least three members of the council, two of whom are not 
full-time government employees or elected officials; 


(2) At least one locally elected official representing general pur- 


pose local government; 


(3) Representatives of law enforcement and juvenile justice agen- 
cies, including juvenile and family court judges, prosecuting attor- 
neys, attorneys for children and youth, and probation workers; 


(4) Representatives of public agencies concerned with delinquency 


prevention or treatment, such as welfare, social services, mental 
health, education, special education, recreation, and youth services; 


(5) Representatives of private nonprofit organizations, including 
individuals with a special focus on preserving and strengthening 
families, parent groups and parent self-help groups, youth develop- 
ment, delinquency prevention and treatment, neglected or dependent 
children, the quality of juvenile justice, education, and social services 
for children; 


(6) Volunteers who work with delinquent children or potential 
delinquent children; 


(7) Youth workers involved with programs that are alternatives to 
incarceration, including programs providing organized recreation 
activities; 

(8) Individuals with special experience and competence in address- 
ing problems related to school violence and vandalism and alterna- 
tives to suspension and expulsion; and 
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(9) Individuals with special experience and competence in address- 
ing problems related to learning disabilities, emotional difficulties, 
child abuse and neglect, and youth violence. 


(b)(1) A majority of the members of the advisory board, including the 
chairperson, shall not be full-time employees of the federal, state, or 
local government. 


(2) At least one-fifth of the members of the advisory board shall be 
under 24 years of age at the time of their appointment. 


(3) At least three members shall have been or shall currently be 
under the jurisdiction of the juvenile justice system of this state. 


(c) Membership on the advisory board shall not constitute public 
office and no member shall be disqualified from holding public office by 
reason of his or her membership. 


(d) The advisory board shall elect a chairperson from among its 
membership who must also be a member of the council. The advisory 
board may elect such other officers and committees as it considers 
appropriate. 


(e) Members of the advisory board shall serve without compensation, 
although each member of the advisory board shall be reimbursed for 
actual expenses incurred in the performance of his or her duties from 
funds available to the office. Such reimbursement shall be limited to all 
travel and other expenses necessarily incurred through service on the 
advisory board, in compliance with this state’s travel rules and regula- 
tions. However, in no case shall a member of the advisory board be 
reimbursed for expenses incurred in the member’s capacity as the 
representative of another state agency. 


History. — Code 1981, § 35-6A-11, en- 
acted by Ga. L. 2015, p. 890, § 2/HB 263. 


35-6A-12. Role of the advisory board. 


The advisory board shall: 


(1) Meet at such times and places as it shall determine necessary 
or convenient to perform its duties. The advisory board shall also 
meet on the call of the chairperson, the director of the council, the 
chairperson of the council, or the Governor; 


(2) Maintain minutes of its meetings; 


(3) Participate in the development and review of this state’s 
juvenile justice plan prior to submission to the council for final action; 


(4) Be afforded the opportunity to review and comment, not later 
than 30 days after their submission to the advisory board, on all 
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juvenile justice and delinquency prevention grant applications sub- 
mitted to the council; 


(5) Using the combined expertise and experience of its members, 
provide regular advice and counsel to the director of the council to 
enable the council to carry out its statutory duties under this article; 
and 


(6) Carry out such duties that may be required by federal law or 
regulation so as to enable this state to receive and disburse federal 
funds for juvenile delinquency prevention and treatment. 


History. — Code 1981, § 35-6A-12, en- 
acted by Ga. L. 2015, p. 890, § 2/HB 263. 


35-6A-13. Criminal Case Data Exchange Board; membership; 
operation. 


(a) There is established the Criminal Case Data Exchange Board to 
the council which shall consist of 15 members as follows: 


(1) The director of the council, the director of the Georgia Crime 
Information Center, the director of the Office of Planning and Budget, 
the director of the Administrative Office of the Courts, the director of 
the Georgia Public Defender Council, the commissioner of adminis- 
trative services, the commissioner of corrections, the commissioner of 
community supervision, the executive director of the Georgia Tech- 
nology Authority, the executive counsel of the Governor, and a 
representative of the Prosecuting Attorneys’ Council of the State of 
Georgia, provided that any such member may allow a designee to 
represent him or her at a board meeting and vote in his or her stead; 
and 


(2) Four members, one of whom is a superior court judge, one of 
whom is a clerk of a superior court, one of whom is a sheriff, and one 
of whom is a county commissioner, shall be appointed by the 
Governor for terms of four years; their initial appointments, however, 
shall be one for a four-year term, one for a three-year term, one for a 
two-year term, and one for a one-year term. No individual shall serve 
beyond the time he or she holds the office by reason of which he or she 
was initially eligible for appointment. 


(b) In the event of death, resignation, disqualification, or removal of 
any member of the board for any reason, vacancies shall be filled in the 
same manner as the original appointment and successors shall serve 
for the unexpired term. 


(c) The initial terms for all members shall begin on July 1, 2018. 


(d) Membership on the board shall not constitute public office, and no 
member shall be disqualified from holding public office by reason of his 
or her membership. 
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(e) The board shall elect a chairperson from among its membership 
and may elect such other officers and committees as it considers 
appropriate. 


(f) Members of the board shall serve without compensation, al- 
though each member of the board shall be reimbursed for actual 
expenses incurred in the performance of his or her duties from funds 
available to the council. Such reimbursement shall be limited to all 
travel and other expenses necessarily incurred through service on the 
board, in compliance with this state’s travel rules and regulations; 
provided, however, that in no case shall a member of the board be 
reimbursed for expenses incurred in the member’s capacity as the 
representative of another state agency. 


History. — Code 1981, § 35-6A-13, en- Law reviews. — For article on the 
acted by Ga. L. 2018, p. 550, § 1-6/SB 407. 2018 enactment of this Code section, see 
Effective date. — This Code section 35 Ga. St. U. L. Rev. 45 (2018). 
became effective July 1, 2018. 


35-6A-14. Role of board; public access. 


(a) The board shall: 


(1) Meet at such times and places as it shall determine necessary 
or convenient to perform its duties. Such board shall also meet upon 
the call of the chairperson of the board, the chairperson of the council, 
or the Governor; 


(2) Maintain minutes of its meetings; 


(3) Promulgate rules with respect to courts receiving criminal case 
filings electronically and the exchange of data amongst agencies and 
entities with respect to a criminal case from its inception to its 
conclusion; 


(4) Participate in the development and review of this state’s 
criminal case data exchange and management system; 


(5) Using the combined expertise and experience of its members, 
provide regular advice and counsel to the director of the council to 
enable the council to carry out its statutory duties under this chapter; 
and 


(6) Carry out such duties that may be required by federal law or 
regulation so as to enable this state to receive and disburse federal 
funds for criminal case exchange and management. 


(b) Public access to data that are collected or transmitted via the 
criminal case information exchange shall remain the responsibility of 
the Georgia Crime Information Center. No release of collected data 
shall be made by or through the Georgia Technology Authority. 
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History. — Code 1981, § 35-6A-14, en- 
acted by Ga. L. 2018, p. 550, § 1-6/SB 407. 

Effective date. — This Code section 
became effective July 1, 2018. 

Administrative rules and regula- 
tions. — Rules of general applicability, 
Official Compilation of the Rules and Reg- 
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ulations of the State of Georgia, Criminal 
DASE Data Exchange Board, Chapter 
145-1. 

Law reviews. — For article on the 
2018 enactment of this Code section, see 
35 Ga. St. U. L. Rev. 45 (2018). 
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CHAPTER 7 
ORGANIZED CRIME PREVENTION COUNCIL 


Sec. 
35-7-1 through 35-7-5. [Repealed]. 


35-7-1 through 35-7-5. 


Reserved. Repealed by Ga. L. 2004, p. 988, § 2, effective May 17, 
2004. 


Editor’s notes. — This chapter con- Prevention Council, and was based on Ga. 
sisted of Code Sections 35-7-1 through L. 1980, p. 396, §§ 1 — 5; Ga. L. 1993, p. 
35-7-5, relating to the Organized Crime 91, § 35. 


206 


T.35, C.8 EMPLOYMENT AND TRAINING OF PEACE OFFICERS T.35, C.8 


CHAPTER 8 


EMPLOYMENT AND TRAINING OF PEACE OFFICERS 


Sec. 

35-8-1. 
35-8-2. 
35-8-3. 


35-8-4. 


35-8-5. 


35-8-6. 


35-8-7. 


35-8-7.1. 


35-8-7.2. 


35-8-8. 


35-8-9. 


35-8-10. 


35-8-11. 


35-8-12. 


Short title. 

Definitions. 

Establishment of Georgia 
Peace Officer Standards and 
Training Council; membership; 
organization; administrative 
assignment to Department of 
Public Safety. 

Officers of council; quorum; 
minutes of meetings and re- 
cords; reports to Governor and 
General Assembly. 
Compensation of members of 
council. 

Appointment of executive di- 
rector of council; contracts for 
services; personnel; investiga- 
tors; subpoenas; funding; gifts, 
grants, or donations. 

Powers and duties of council 
generally. 

Authority of council to refuse 
certificate to applicant or to 
discipline council certified offi- 
cer or exempt officer; grounds; 
restoration of certificate; emer- 
gency suspension of certifica- 
tion; notice of investigation; re- 
tention of records. 
Administrative 
hearings; review. 
Requirements for appointment 
or certification of persons as 
peace officers and preemploy- 
ment attendance at basic train- 
ing course; “employment re- 
lated information” defined. 
Completion of basic training 
course required; acceptance of 
other instruction; effect of fail- 
ure to complete basic training 
requirements; limitation. 
Applicability and effect of cer- 
tification requirements gener- 
ally; requirements as to ex- 
empt persons. 

Basic course to be completed at 
schools certified by council. 
Certification to use speed de- 


procedure; 


Sec. 


35-8-13. 
35-8-13.1. 


35-8-14. 


35-8-15. 


35-8-16. 


35-8-17. 


35-8-18. 
35-8-19. 


35-8-20. 


35-8-20.1. 


35-8-21. 


35-8-22. 


35-8-23. 
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tection devices; withdrawal or 
suspension of certificate. 
Training and certification of 
police chaplains [Repealed]. 
Training and certification of 
municipal probation officers. 
Board of Corrections and State 
Board of Pardons and Paroles 
to establish training program 
for employees authorized to 
make arrests [Repealed]. 
Preparation and maintenance 
of employment records by law 
enforcement units and council; 
release of records. 

Effect of standards and train- 
ing requirements provided in 
chapter; adoption of additional 
requirements by law enforce- 
ment units. 

Effect of peace officer’s failure 
to comply with chapter gener- 
ally; civil actions against non- 
complying peace officers and 
law enforcement units. 
Applicability of chapter to 
emergency peace officers. 
Appointment of citizen of ad- 
joining state as peace officer. 
Training requirements for po- 
lice chiefs, department heads, 
and wardens; effect of failure to 
fulfill training requirement; 
waiver of requirements. 
Training for police chiefs and 
department heads appointed 
after June 30, 1999; waivers. 
Training requirements for 
peace officers; waiver; exemp- 
tion for retired peace officers; 
confirmation of training. 
Reimbursement of training ex- 
penses by subsequent em- 
ployer of peace officer; collec- 
tion procedure; required 
documentation. 

Basic training course for com- 
munications officers; certifica- 
tion requirements; duties of 
council; rules and regulations. 


T.35, C.8 


Sec. 
35-8-24. Training requirements for jail 
officers and juvenile correc- 
tional officers. 

Training and certification of 
bomb technicians, explosive 
ordnance disposal technicians, 
and animal handlers; intergov- 
ernmental assistance agree- 
ments. 


35-8-25. 


Cross references. — Basic training 
courses for sheriffs, § 15-16-3. Campus 
policemen generally, § 20-3-72 and T. 20, 
C. 8. Conservation rangers and deputy 
conservation rangers, § 27-1-16 et seq. 
Furnishing a copy of psychological or psy- 
chiatric evaluation to law enforcement of- 
ficer upon request, § 31-33-7. Appoint- 
ment and powers of county police, T. 36, C. 
8. Powers and duties of investigators for 
state examining boards and office of 
joint-secretary, § 43-1-5. 

Editor’s notes. — By resolution (Ga. L. 
1986, p. 1204), the General Assembly 
urged certain public organizations and 
state agencies to develop programs for the 
education and training of social services 
and criminal justice professionals in the 
areas of child abuse, sexual abuse, and 
sexual exploitation. 

Administrative rules and regula- 
tions. — Regulations governing the Geor- 
gia Peace Officer Standards and Training 
Council, Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Georgia Peace Officer Standards and 
Training Council, Chapter 464-1 et seq. 

Law reviews. — For article, “Sympo- 
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Sec. 

35-8-26. (For effective date, see note.) 
TASER and electronic control 
weapons; requirements for use; 
establishment of policies; 
training. 

35-8-27. Training requirements for 


school resource officers. 


sium Protect and Serve: Perspectives on 
21st Century Policing January 20, 2017: 
State Labor Law and Federal Police Re- 
form,” see 51 Ga. L. Rev. 1209 (2017). For 
article, “Symposium Protect and Serve: 
Perspectives on 21st Century Policing 
January 20, 2017: Youth/Police Encoun- 
ters on Chicago’s South Side: Acknowledg- 
ing the Realities,” see 51 Ga. L. Rev. 1079 
(2017). For article, “Symposium Protect 
and Serve: Perspectives on 21st Century 
Policing January 20, 2017: Commodifying 
Policing: A Recipe for Community-Police 
Tensions,” see 51 Ga. L. Rev. 1047 (2017). 
For article, “Symposium Protect and 
Serve: Perspectives on 21st Century Polic- 
ing January 20, 2017: The Problematic 
Prosecution of an Asian American Police 
Officer: Notes: From a Participant in Peo- 
ple v. Peter Liang,” see 51 Ga. L. Rev. 1023 
(2017). For article, “Symposium Protect 
and Serve: Perspectives on 21st Century 
Policing January 20, 2017: Keynote Ad- 
dress,” see 51 Ga. L. Rev. 981 (2017). For 
article, “Missing Police Body Camera Vid- 
eos: Remedies, Evidentiary Fairness, and 
Automatic Activation,” see 52 Ga. L. Rev. 
57 (2017). 


JUDICIAL DECISIONS 


Noncompliance with conditions of 
Ga. L. 1970, p. 208, § 1 et seq. (see now 
O.C.G.A. Ch. 8, T. 35), by express terms 
of Ga. L. 1970, p. 208, § 15 (see now 
O.C.G.A. § 35-8-17), renders arrest unau- 
thorized. The noncomplying peace officer, 
however, may be authorized to effect an 
arrest, under certain circumstances, as a 


private citizen. Mason v. State, 147 Ga. 
App. 179, 248 S.E.2d 302 (1978). 

Cited in Tucker v. State, 131 Ga. App. 
791, 207 S.E.2d 211 (1974); Crass v. State, 
150 Ga. App. 374, 257 S.E.2d 909 (1979); 
Georgia Peace Officer Stds. & Training 
Council v. Mullis, 248 Ga. 67, 281 S.E.2d 
569 (1981). 
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OPINIONS OF THE ATTORNEY GENERAL 


Construction with indemnification 
law. — General Assembly did not intend 
for the requirements of the Peace Officer 
Standards and Training Act to be grafted 
onto the indemnification law, O.C.G.A. 
§ 45-9-80 et seq. 1983 Op. Att’y Gen. No. 
83-12. 

Deputy sheriff subject to chapter. — 
Deputy sheriff having responsibility for 
county jail and arrest power is subject to 
Ga. L. 1970, p. 208, § 1 et seq. (see now 
0.C.G.A. Ch. 8, T. 35); further, a person 
cannot be so employed without the certif- 
icate required by Ga. L. 1970, p. 208, § 13 
(see now O.C.G.A. § 35-8-10). 1971 Op. 
Atty Gen. No. U71-128. 

Person who ostensibly appears to 
be a law enforcement officer and who 
is killed while on duty, but who has not 
complied with the Peace Officer Stan- 
dards and Training Act, is nonetheless a 
law enforcement officer for the purposes of 
state indemnification. 1983 Op. Att’y Gen. 
No. 83-12. 

Candidate for sheriff is not affected 
by this chapter. 1971 Op. Att’y Gen. No. 
U71-110. 

Park security officers not autho- 
rized or required to be peace officers. 
— Security officers of the North Georgia 
Mountains Authority are neither required 
nor authorized to become certified peace 
officers under this chapter. 1972 Op. Att’y 
Gen. No. 72-27 (see O.C.G.A. Ch. 8, T. 35; 
see also 1990 Op. Att’y Gen. 90-11). 

State education board’s security 
guards not “peace officers”. — Since 
the State Board of Education cannot cloak 
the security guards it employs with a 
peace officer’s power to make arrests, its 
security guards are not “peace officers” 


35-8-1. Short title. 


within the meaning of this chapter. 1978 
Op. Att’y Gen. No. 78-3. 

Campus policemen and other security 
personnel of University System institu- 
tions vested with the power to make ar- 
rests under O.C.G.A. § 20-38-72 are sub- 
ject to the mandatory training 
requirements of O.C.G.A. Ch. 8, T. 35 and 
are consequently covered by the random 
drug testing provisions of O.C.G.A. 
§ 45-20-90 et seq. 1990 Op. Att’y Gen. No. 
90-11. 

Use of same guards in both county 
correctional camps and county jails. 
— It is permissible under state law and 
the rules and regulations of the Depart- 
ment of Offender Rehabilitation (now Cor- 
rections) for same guards to be used to 
supervise inmates in both county correc- 
tional camps and county jails; however, 
certain practical considerations must be 
made concerning oaths, bonds, and this 
chapter. 1981 Op. Atty Gen. No. U81-21. 

Felony conviction disqualifying ap- 
plicant not eliminated by pardon. — 
Pardon by the Board of Pardons and Pa- 
roles that relieves an individual convicted 
of a felony from civil and political disabil- 
ities does not eliminate such a conviction 
as one which would disqualify an appli- 
cant under this chapter. 1976 Op. Att’y 
Gen. No. 76-9. 

Investigators employed by solici- 
tor’s office of juvenile court. — Inves- 
tigators employed by the solicitor’s office 
of the juvenile court may not be autho- 
rized by the solicitor to carry weapons and 
may not exercise the powers of a peace 
officer unless the individuals are certified 
as peace officers pursuant to O.C.G.A. Ch. 
8, T. 35. 1990 Op. Att’y Gen. No. U90-22. 


This chapter shall be known and may be cited as the “Georgia Peace 
Officer Standards and Training Act.” 


History. — Ga. L. 1970, p. 208, § 1. 
Law reviews. — For annual survey of 
labor and employment law, see 57 Mercer 


L. Rev. 251 (2005); 58 Mercer L. Rev. 211 
(2006). 
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JUDICIAL DECISIONS 


Records of private university’s po- 
lice force not subject to public re- 
cords act. — Records of a campus police 
force of a private university were not 
subject to disclosure under the Open Re- 
cords Act, O.C.G.A. § 50-18-70 et seq., as 
the university was a private institution 
that did not receive any funding from the 
state and the campus police were employ- 
ees of that entity pursuant to the author- 
ity of O.C.G.A. § 20-8-2. The fact that the 
campus police performed a public function 
did not make their records public records. 
The fact that the campus police were 
given authority to perform certain func- 
tions by the Campus Policemen Act, 
0.C.G.A. § 20-8-1 et seq., and the Georgia 
Peace Officer Standards and Training Act, 
0.C.G.A. § 35-8-1 et seq., did not make 
them officers or employees of a public 
office or agency for purposes of the Open 
Records Act. The Corp. of Mercer Univ. v. 
Barrett & Farahany, L.L.P., 271 Ga. App. 
501, 610 S.E.2d 138 (2005). 

Construction with Whistleblower 
Act. — When a port authority officer al- 
leged that the officer was discharged after 
the officer complained that the port au- 
thority was violating the authority’s own 
rules and O.C.G.A. § 35-8-1, the officer 
stated a cognizable claim under the Geor- 
gia Whistleblower Act, O.C.G.A. 
§ 45-1-4(a)(2), (d)(2). Pattee v. Ga. Ports 
Auth., 477 F. Supp. 2d 1253 (S.D. Ga. Dec. 
18, 2006). 

College campus police officers did 
not qualify for immunity. — Campus 
police officers employed by a private col- 
lege did not qualify as a state officer or 
employee who may assert immunity from 
tort suits under the Georgia Tort Claims 
Act, O.C.G.A. § 50-21-20 et seq., because 
the officers were not acting for any state 


35-8-2. Definitions. 


As used in this chapter, the term: 


government entity when the officers com- 
mitted the alleged torts. Hartley v. Agnes 
Scott College, 295 Ga. 458, 759 S.E.2d 857 
(2014). 

CPR certification not required. — 
Sheriff’s deputies and police officers were 
entitled to official immunity under Ga. 
Const. 1983, Art. I, Sec. II, Para. [X(d), as 
the deputies’ and officers’ failure to pro- 
vide cardio-pulmonary resuscitation 
(CPR) to the son of the parents was dis- 
cretionary, and no malice was shown; the 
Georgia Peace Officer Standards and 
Training Act, O.C.G.A. § 35-8-1 et seq., 
and the departments for which the officers 
and deputies worked did not require the 
officers and deputies to maintain CPR 
certification or to carry CPR equipment 
and the officers and deputies were not 
certified to perform CPR, and, even if the 
deputies and officers moved people away 
who were trying to help the son, this did 
not show malice, as the deputies and offi- 
cers were concerned the people might 
harm the son. Daley v. Clark, 282 Ga. App. 
235, 638 S.E.2d 376 (2006). 

Reversing reinstatement of officer 
on basis not raised before adminis- 
trative body. — In a proceeding wherein 
a trial court affirmatively granted a peace 
officer’s reinstatement, the court held that 
the trial court erred by reversing the de- 
cision of the council based on grounds that 
were never urged before the trial court 
and that were not raised in the petition for 
judicial review or at the hearing on the 
petition. Ga. Peace Officer Standards and 
Training Council v. Hodges, 330 Ga. App. 
145, 767 S.E.2d 286 (2014). 

Cited in Camp Legal Def. Fund, Inc. v. 
City of Atlanta, 451 F.3d 1257 (11th Cir. 
2006); State v. Hartsfield, 318 Ga. App. 
692, 734 S.E.2d 513 (2012). 


(1) “Applicant” means a prospective peace officer who has not 
commenced employment or service with a law enforcement unit. 


(2) “Candidate” means a peace officer who, having satisfied preem- 
ployment requirements, has commenced employment with a law 
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enforcement unit but who has not satisfied the training requirement 
provided for in this chapter. 


(3) “Council” means the Georgia Peace Officer Standards and 
Training Council. 


(4) “Department head” means the chief executive or head of a state 
department or agency, a county, a municipality, or a railroad who is a 
peace officer and whose responsibilities include the supervision and 
assignment of one or more employees or the performance of admin- 
istrative and managerial duties of a police agency or law enforcement 
unit. Such term does not include the Attorney General, the director of 
the Georgia Drugs and Narcotics Agency, a district attorney, a 
solicitor-general, a county or municipal fire chief, or peace officers 
employed exclusively as investigators of any such offices who do not 
exercise any law enforcement supervisory or managerial duties. The 
provisions of this paragraph shall not apply to any sheriff or to any 
head of any law enforcement unit within the office of sheriff. 


(4.1) “Detention facility” means a municipal or county jail used for 
the detention of persons charged with or convicted of a felony, a 
misdemeanor, or a municipal or county ordinance, but shall not 
include a facility customarily used to hold one or more persons for a 
period not to exceed eight hours while any such person awaits 
processing, booking, court appearance, or release. 


(5) “Emergency peace officers” means any peace officers who are 
employed or appointed to act as peace officers during an emergency or 
disaster which has been so declared by the chief executive officer of 
the state and whose status as peace officers is intended to be 
temporary and for that limited purpose. 


(5.1) “Jail officer” means any person who is employed or appointed 
by a county or a municipality and who has the responsibility of 
supervising inmates who are confined in a municipal or county 
detention facility. 


(5.2) “Juvenile correctional facility” means a facility operated by 
the Department of Juvenile Justice and used for the detention of 
youth who are delinquent or who are alleged to be delinquent or a 
facility operated by the Department of Juvenile Justice used for the 
care, treatment, and rehabilitation of juvenile offenders. 


(5.3) “Juvenile correctional officer” means any person employed or 
appointed by the Department of Juvenile Justice who has the 
primary responsibility for the supervision and control of youth 
confined in its programs and facilities. 


(6) “Law enforcement support personnel” means persons, other 
than peace officers, whose primary employment with a law enforce- 
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ment unit consists of performing functions directly related to the 
prevention, detection, or investigation of crime. 


(7) “Law enforcement unit” means: 


(A) Any agency, organ, or department of this state, a subdivision 
or municipality thereof, or a railroad whose primary functions 
include the enforcement of criminal or traffic laws, the preservation 
of public order, the protection of life and property, or the preven- 
tion, detection, or investigation of crime; 


(B) The Office of Permits and Enforcement of the Department of 
Transportation, the Department of Juvenile Justice and its insti- 
tutions and facilities for the purpose of personnel who are autho- 
rized to exercise the power of arrest and who are employed or 
appointed by such department or institutions, and the office or 
section in the Department of Juvenile Justice in which persons are 
assigned who have been designated by the commissioner to inves- 
tigate and apprehend delinquent children and any child with a 
pending juvenile court case alleging the child to be a child in need 
of services; and 


(C) The Department of Corrections, the Department of Commu- 
nity Supervision, the State Board of Pardons and Paroles, munic- 
ipal correctional institutions employing 300 or more correctional 
officers, and county correctional institutions for the purpose of 
personnel who are authorized to exercise the power of arrest and 
who are employed or appointed by such department, board, or 
institutions. 


(8) “Peace officer” means, for purposes of this chapter only: 


(A) An agent, operative, or officer of this state, a subdivision or 
municipality thereof, or a railroad who, as an employee for hire or 
as a volunteer, is vested either expressly by law or by virtue of 
public employment or service with authority to enforce the criminal 
or traffic laws through the power of arrest and whose duties include 
the preservation of public order, the protection of life and property, 
and the prevention, detection, or investigation of crime; 


(B) An enforcement officer who is employed by the Department 
of Transportation in its Office of Permits and Enforcement and any 
person employed by the Department of Juvenile Justice who is 
designated by the commissioner to investigate and apprehend 
delinquent children and any child with a pending juvenile court 
case alleging the child to be a child in need of services; 


(B.1) Personnel who are authorized to exercise the power of 
arrest, who are employed or appointed by the Department of 
Juvenile Justice, and whose full-time duties include the preserva- 
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tion of public order, the protection of life and property, the detection 
of crime, the supervision of delinquent children in the department’s 
institutions, facilities, or programs, or the supervision of delin- 
quent children under intensive supervision in the community; 


(C) Personnel who are authorized to exercise the power of arrest 
and who are employed or appointed by the Department of Correc- 
tions, the Department of Community Supervision, the State Board 
of Pardons and Paroles, municipal correctional institutions em- 
ploying 300 or more correctional officers, county probation systems, 
and county correctional institutions; and 


(D) An administrative investigator who is an agent, operative, 
investigator, or officer of this state whose duties include the 
prevention, detection, and investigation of violations of law and the 
enforcement of administrative, regulatory, licensing, or certifica- 
tion requirements of his or her respective employing agency. 


Law enforcement support personnel are not peace officers within the 
meaning of this chapter, but they may be certified upon voluntarily 
complying with the certification provisions of this chapter. 


(9) “Retired peace officer” means a retired law enforcement officer 
who, prior to his or her retirement from service with the state or a 
subdivision or municipality thereof, was a peace officer within the 
meaning of such term as defined in paragraph (8) of this Code section. 
A retired peace officer may be certified or registered upon voluntarily 
complying with the certification or registration provisions of this 
chapter. Such term shall also mean a retired law enforcement officer 
who retired from service with the United States who meets all 
criteria as specified by the council for such classification; provided, 
however, that such classification shall not exempt such officer from 
satisfying the minimum employment and training requirements of 
this chapter if such officer is appointed or employed as a peace officer 
by the state or a subdivision or municipality thereof. 


(10) “School” means any school, college, university, academy, or 
training program approved by the council which offers basic law 
enforcement training and which consists of a combination of a course 
curriculum, instructors, and facilities. 


(10.1) “School resource officer” means a peace officer whose pri- 
mary employment or assigned duties with a law enforcement unit is 
assignment or appointment to a public elementary school or second- 
ary school. 


(11) “Speed detection device” means that particular device de- 
signed to measure the speed or velocity of a motor vehicle and 
marketed under the name “Vascar,” any device designed to measure 
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the speed or velocity of motor vehicles using the Doppler principle of 
radio detection and ranging and commonly marketed under the name 
“radar,” or any similar device, including but not limited to laser, 
operating under the same or similar principle, which device is 
approved by the Department of Public Safety for the measurement of 
speed, including any device for the measurement of speed or velocity 
based upon the Doppler principle of radar or speed timing principle of 


laser. 


History. — Ga. L. 1970, p. 208, §§ 2, 
14; Ga. L. 1975, p. 1165, §§ 2, 3, 10; Ga. L. 
1976, p. 395, $$ 1-5; Ga. L. 1978, p. 992, 
§§ 1, 2; Ga. L. 1978, p. 2299, § 1; Ga. L. 
1980, p. 979, § 1; Ga. L. 1981, p. 778, § 1; 
Ga. L. 1982, p. 3, § 35; Ga. L. 1982, p. 
2478, $$ 1, 2,5, 6; Ga. L. 1985, p. 283, § 1; 
Ga. L. 1987, p. 1141, § 1; Ga. L. 1989, p. 
568, § 1; Ga. L. 1993, p. 91, § 35; Ga. L. 
1998, p. 966, $$ 1, 2; Ga. L. 1995, p. 880, 
§ 1; Ga. L. 1995, p. 1238, § 1; Ga. L. 1996, 
p. 1281, § 1; Ga. L. 1997, p. 582, §§ 1, 2; 
Ga. L. 1997, p. 1453, § 1; Ga. L. 1997, p. 
1488, $$ 2A, 2B, 7A, 7B; Ga. L. 1998, p. 
128, § 35; Ga. L. 1998, p. 224, § 2; Ga. L. 
1999, p. 777, §§ 2, 3; Ga. L. 2012, p. 775, 
§ 35/HB 942; Ga. L. 2013, p. 294, 
§ 4-45/HB 242; Ga. L. 2014, p. 382, 
$ 1/SB 324; Ga. L. 2015, p. 422, 
§ 5-56/HB 310; Ga. L. 2017, p. 673, 
§ 1-1/SB 149. 

The 2017 amendment, effective July 
1, 2017, added paragraph (10.1). 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1998, “Depart- 
ment of Juvenile Justice” was substituted 
for “Department of Children and Youth 
Services” in subparagraph (8)(B). 

Editor’s notes. — Ga. L. 2013, p. 294, 
§ 5-1/HB 242, not codified by the General 
Assembly, provides that: “This Act shall 


become effective on January 1, 2014, and 
shall apply to all offenses which occur and 
juvenile proceedings commenced on and 
after such date. Any offense occurring 
before January 1, 2014, shall be governed 
by the statute in effect at the time of such 
offense and shall be considered a prior 
adjudication for the purpose of imposing a 
disposition that provides for a different 
penalty for subsequent adjudications, of 
whatever class, pursuant to this Act. The 
enactment of this Act shall not affect any 
prosecutions for acts occurring before Jan- 
uary 1, 2014, and shall not act as an 
abatement of any such prosecutions.” 

Ga. L. 2015, p. 422, § 6-1/HB 310, not 
codified by the General Assembly, pro- 
vides, in part, that this Act shall apply to 
sentences entered on or after July 1, 2015. 

Administrative rules and regula- 
tions. — Definitions, Official Compilation 
of the Rules and Regulations of the State 
of Georgia, Georgia Peace Officer Stan- 


dards and Training Council, Sec. 
464-2-.01. 
Law reviews. — For article on the 


2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 231 (2015). 

For review of 1996 use of radar speed 
detection devices legislation, see 13 Ga. 
St. U. L. Rev. 244 (1996). 


JUDICIAL DECISIONS 


Power to direct owner from burn- 
ing building. — Under the police power, 
a deputy sheriff is authorized to go upon 
private property and direct the owner to 
move back from a burning building, when 
the deputy has been made aware of the 
possibility of an explosion, and in the 
deputy’s opinion the safety of a 
2'%-year-old child was unnecessarily en- 
dangered because of the proximity to the 


burning structure. Veit v. State, 182 Ga. 
App. 753, 357 S.E.2d 113 (1987). 
Construction with other law. — Ju- 
venile’s interference with a juvenile pro- 
bation officer’s attempt to take the juve- 
nile into custody, after the juvenile tested 
positive for illegal drug use, was sufficient 
to support an adjudication under O.C.G.A. 
§ 16-10-24(b); moreover, the appeals 
court was not persuaded by the juvenile’s 
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contention that O.C.G.A. § 42-8-30 specif- 
ically limited the role of the “probation 
supervisor” over juveniles to those coun- 
ties in which no juvenile probation system 
existed. In the Interest of M.M., 287 Ga. 
App. 233, 651 S.E.2d 155 (2007), cert. 
denied, 2008 Ga. LEXIS 95 (Ga. 2008). 

Court lacked subject matter juris- 
diction. — Trial court erred by entering a 
default judgment against a police officer 
for failing to timely answer because the 
officer was immune from suit on the claim 
brought under state law; thus, the default 
judgment entered on that claim was a 
nullity and the trial court lacked subject 
matter jurisdiction and should have dis- 
missed the state law cause of action for 
lack of subject matter jurisdiction. Ferrell 
v. Young, 323 Ga. App. 338, 746 S.E.2d 167 
(2018). 

Discretionary authority. — With re- 
spect to law enforcement officers claiming 
qualified immunity in a case alleging that 
certain searches violated Fourth Amend- 
ment rights, the officers could show that 
the officers were acting within the officers’ 
discretionary authority because it is clear 
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that performing searches and assisting in 
arrests are legitimate job-related func- 
tions within the power of law enforcement 
bodies under O.C.G.A. § 35-8-2(8)(A). 
Mehta v. Foskey, 877 F. Supp. 2d 1367 
(S.D. Ga. 2012). 

Immunity when probation officer 
assisting local law enforcement in 
pursuit. — In a suit by a passenger 
against a Department of Corrections 
(DOC) probation officer whose vehicle col- 
lided with the passenger’s vehicle during 
a police chase, because the officer’s actions 
were consistent with DOC’s non-defective 
policy, which allowed the officer to assist 
law enforcement, DOC had sovereign im- 
munity under O.C.G.A. § 50-21-24(6). 
Britt v. Jackson, 348 Ga. App. 159, 819 
S.E.2d 677 (2018). 

Cited in Talley v. State, 129 Ga. App. 
479, 199 S.E.2d 908 (1973); Smith v. Price, 
616 F.2d 1371 (5th Cir. 1980); State v. 
Lockett, 259 Ga. App. 179, 576 S.E.2d 582 
(2003); Manders v. Lee, 338 F.3d 1304 
(11th Cir. 2003); Love v. State, 290 Ga. 
App. 486, 659 S.E.2d 835 (2008). 


OPINIONS OF THE ATTORNEY GENERAL 


Power to arrest is essential to sta- 
tus of peace officer. — Employee of 
agency who is required by oath of office to 
preserve public order and protect life and 
property, but does not have power to make 
arrests, is not a peace officer under this 
definition. 1981 Op. Att’y Gen. No. 81-31. 

Power to arrest confers duty to pre- 
serve public order. — There are two 
conditions provided for in the definition of 
a peace officer, but it must be understood 
that once a person is given the power to 
arrest it necessarily follows that the per- 
son has a duty to preserve the public 
order. 1981 Op. Att’y Gen. No. 81-31. 

District attorney not law enforce- 
ment officer or peace officer. — Dis- 
trict attorney does not fit under any defi- 
nition of a law enforcement officer or 
peace officer in this state. 1980 Op. Att’y 
Gen. No. U80-33. 

Park security officers not “peace 
officers”. — Though the security officers 
of the North Georgia Mountains Authority 
do have the power of arrest, the security 


officers fail to meet the definition of “peace 
officer” on two other grounds: (1) the secu- 
rity officers are not responsible for the 
enforcement of the criminal laws of the 
state or its political subdivisions; and (2) 
the security guards are not employed by 
the Department of Public Safety, a munic- 
ipality, or a county. 1972 Op. Atty Gen. 
No. 72-27. (See also 1990 Op. Att’y Gen. 
90-11). 

Sheriffs and deputy sheriffs of mu- 
nicipal courts are not “peace officers” 
as defined by this section since they are 
not employed by a law enforcement unit. 
1975 Op. Atty Gen. No. U75-7. 

Independent communications de- 
partment not “law enforcement unit”. 
— Communications department, indepen- 
dent from the law enforcement agencies 
the department serves, which is primarily 
an information transmitting department, 
is not a “law enforcement unit” as defined 
in paragraph (7) of O.C.G.A. § 35-8-2. 
1983 Op. Atty Gen. No. 83-67. 

Intent of General Assembly regard- 
ing certification of persons employed 
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to use speed detection devices was to 
have people certified no matter which type 
of device is used as long as the device itself 
fits within the definition provided for un- 
der paragraph (11) of this section. 1981 
Op. Att’y Gen. No. 81-77. 

Paragraph (11) does not include de- 
vices not considered under § 40-14-1. 
— Paragraph (11) of Ga. L. 1970, p. 208, 
§§ 2 and 14 (see now O.C.G.A. § 35-8-2) 
specifically defines certain devices and 
does not bring in any additional types of 
devices not considered under the defini- 
tion found in Ga. L. 1970, p. 435, § 3 (see 
now O.C.G.A. § 40-14-1). 1981 Op. Atty 
Gen. No. 81-77. 

Definition of “speed detection device” in 
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Ga. L. 1970, p. 208, §§ 2 and 14 (see now 
0.C.G.A. § 35-8-2) does not conflict with 
the definition for the same device in Ga. L. 
1970, p. 435, § 3 (see now O.C.G.A. 
§ 40-14-1). 1981 Op. Att’y Gen. No. 81-77. 
Stopwatch as “speed detection de- 
vice”. — Although not normally thought 
to be a “speed detection device,” a stop- 
watch meets this definition when the stop- 
watch is being used in traffic enforcement. 
1981 Op. Att’y Gen. No. 81-77. 
Stopwatch is a mechanism similar 
to “Vascar.” In actuality “Vascar” is a 
type of stopwatch combined with a com- 
puter which handles the mathematical 
functions. 1981 Op. Att’y Gen. No. 81-77. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 8 Am. Jur. 2d, Automo- 
biles and Highway Traffic, §§ 947, 948. 
C.J.S. — 23 C.J.S., Criminal Procedure 


and Rights of the Accused, § 852. 62 
C.J.S., Municipal Corporations, § 573 et 
seq. 


35-8-3. Establishment of Georgia Peace Officer Standards and 
Training Council; membership; organization; adminis- 
trative assignment to Department of Public Safety. 


(a) The Georgia Peace Officer Standards and Training Council is 
established. The council shall consist of 22 voting members and five 
advisory members. 


(b) The voting members shall consist of: 


(1) An appointee of the Governor who is not the Attorney General, 
the commissioner of public safety or his or her designee, the director 
of investigation of the Georgia Bureau of Investigation or his or her 
designee, the president of the Georgia Association of Chiefs of Police 
or his or her designee, the president of the Georgia Sheriffs Associa- 
tion or his or her designee, the president of the Georgia Municipal 
Association or his or her designee, the president of the Association 
County Commissioners of Georgia or his or her designee, the presi- 
dent of the Peace Officers’ Association of Georgia or his or her 
designee, the commissioner of corrections or his or her designee, the 
commissioner of community supervision or his or her designee, the 
chairperson of the State Board of Pardons and Paroles or his or her 
designee, the president of the Georgia Prison Wardens Association or 
his or her designee, the commissioner of juvenile justice or his or her 
designee, and the commissioner of natural resources or his or her 
designee, who shall be ex officio members of the council; 


(2) Six members who shall be appointed by the Governor for terms 
of four years, their initial appointments, however, being two for 
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four-year terms, two for three-year terms, and two for two-year 
terms. Appointments shall be made so that there are always on the 
council the following persons who are appointed by the Governor: one 
chief of police; two municipal police officers other than a chief of 
police; one county sheriff; one city manager or mayor; and one county 
commissioner. No person shall serve beyond the time he or she holds 
the office or employment by reason of which he or she was initially 
eligible for appointment. Vacancies shall be filled in the same manner 
as the original appointment, and successors shall serve for the 
unexpired term. Any member may be appointed for additional terms; 
and 


(3) Two members who are peace officers and who shall be ap- 
pointed by the Governor for terms of four years. Neither person shall 
serve beyond the time he or she is actively employed or serves as a 
peace officer. Vacancies shall be filled in the same manner as the 
original appointment, and successors shall serve for the unexpired 
term. 


(c) Five advisory members shall be appointed by the council to serve 
on the council in an advisory capacity only without voting privileges. 


(d) Membership on the council does not constitute public office, and 
no member shall be disqualified from holding public office by reason of 
his or her membership. 


(e) The council is assigned to the Department of Public Safety for 
administrative purposes only, as prescribed in Code Section 50-4-3. 


History. — Ga. L. 1970, p. 208, § 3; Ga. 
L. 1972, p. 866, § 1; Ga. L. 1972, p. 1015, 
§ 1606; Ga. L. 1975, p. 1165, § 1; Ga. L. 
1976, p. 395, § 6; Ga. L. 1976, p. 1684, 
$$ 1, 2; Ga. L. 1977, p. 717, §§ 2-4; Ga. L. 
1982, p. 3, § 35; Ga. L. 1982, p. 2478, 
$$ 3, 7, 8; Ga. L. 1983, p. 3, § 26; Ga. L. 
1985, p. 283, § 1; Ga. L. 1988, p. 426, § 1; 
Ga. L. 1997, p. 1488, § 3; Ga. L. 2015, p. 
422, § 5-57/HB 310; Ga. L. 2016, p. 247, 
§ 1/SB 279. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 1988, a second 
“the” preceding “time he” was deleted in 
the second sentence of paragraph (b)(3). 

Editor’s notes. — Ga. L. 2015, p. 422, 
§ 6-1/HB 310, not codified by the General 
Assembly, provides, in part, that this Act 
shall apply to sentences entered on or 
after July 1, 2015. 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 231 (2015). 


JUDICIAL DECISIONS 


Judicial immunity. — Based on the 
statutory scheme as to Georgia Peace Of- 
ficer Standards and Training Council’s 
power to certify or discipline a police chief 
and its investigative powers under 
O.C.G.A. §§ 35-8-7.1 and 35-8-7.2, and 
the chief’s remedies under Georgia’s Ad- 
ministrative Procedure Act, O.C.G.A. 


§ 50-13-1 et seq., the Council’s members 
and investigators had absolute immunity 
via quasi-judicial immunity, and thus, the 
chief’s civil rights action against the 
Council members and investigators, alleg- 
ing through 42 U.S.C. §§ 1983 and 
1985(3), violations of the chief’s First and 
Fourteenth Amendment substantive due 
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process rights, was dismissed. Evans v. cil, No. 1:05-CV-2579-RLYV, 2006 U.S. Dist. 
Ga. Peace Officer Stds. & Training Coun- LEXIS 19415 (N.D. Ga. Mar. 29, 2006). 


RESEARCH REFERENCES 


C.J.S. — 73 C.J.S., Public Administra- 
tive Law and Procedure, § 83. 


35-8-4. Officers of council; quorum; minutes of meetings and 
records; reports to Governor and General Assembly. 


The business of the council shall be conducted in the following 
manner: 


(1) The officers of the council, who shall consist of a chairperson, 
vice chairperson, and secretary-treasurer, shall be elected at the first 
meeting of each calendar year. 


(2) Eleven members of the council shall constitute a quorum for 
the transaction of business. 


(3) The council shall maintain minutes of its meetings and such 
other records as it deems necessary. 


(4) The council shall report at least annually to the Governor and 
to the General Assembly as to its activities. 


History. — Ga. L. 1970, p. 208, § 4;Ga. man” in paragraph (1); and substituted 
L. 2018, p. 336, § 1/HB 867. “Eleven” for “Seven” at the beginning of 
The 2018 amendment, effective July paragraph (2). 
1, 2018, substituted “chairperson, vice 
chairperson” for “chairman, vice-chair- 


35-8-5. Compensation of members of council. 


The members of the council shall receive no salary but shall be 
reimbursed for their reasonable and necessary expenses actually in- 
curred in the performance of their duties. 


History. — Ga. L. 1970, p. 208, § 5. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public 
Officers and Employees, § 279 et seq. Employees, § 386 et seq. 
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35-8-6. Appointment of executive director of council; contracts 
for services; personnel; investigators; subpoenas; fund- 
ing; gifts, grants, or donations. 


(a) The council may appoint an executive director who shall serve at 
the pleasure of the council. The council shall establish the compensa- 
tion for the executive director. 


(b) The executive director may contract for such services as may be 
necessary and authorized in order to carry out the provisions of this 
chapter and may employ such other professional, technical, and clerical 
personnel deemed necessary to carry out the purposes of this chapter. 


(c) The executive director is authorized to appoint certain investiga- 
tors for the purpose of carrying out the provisions of this chapter. The 
executive director and persons so appointed shall meet all employment 
and training requirements of this chapter as for all other peace officers 
and shall have all of the powers of other peace officers. Any investigator 
of the council shall have access to and may examine any writing, 
document, or other material which is deemed by the chairperson of the 
council to be related to the fitness of any peace officer or applicant to 
practice as a peace officer. The chairperson or executive director of the 
council may issue subpoenas to compel such access. When a subpoena 
is disobeyed, the council may apply to the superior court of the county 
where the person to whom the subpoena is issued resides for an order 
requiring obedience. Failure to comply with such order shall be pun- 
ishable as for contempt of court. 


(d) Investigators provided for under subsection (c) of this Code 
section may retain their weapon and badge upon retirement pursuant 
to the requirements and procedures provided for under Code Section 
35-1-20. 


(e) The funds necessary to carry out this chapter shall come from the 
funds appropriated to and available to the council and from any other 
available funds. 


(f) The council is authorized to accept and use gifts, grants, dona- 
tions, property, both real and personal, and services for the purpose of 
carrying out this chapter. 


(g) Any funds, property, or services received as gifts, grants, or 
donations shall be kept separate and apart from any funds appropri- 
ated to the council; and the funds, property, or services so received by 
gifts, grants, or donations shall be the property and funds of the council 
and, as such, shall not lapse at the end of each fiscal year but shall 
remain under the control of and subject to the direction of the council 
for carrying out this chapter. 
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History. — Ga. L. 1970, p. 208, § 7; Ga. 
L. 1975, p. 1165, § 5; Ga. L. 1988, p. 483, 
§ 1; Ga. L. 1989, p. 514, § 1; Ga. L. 2018, 
p. 336, § 2/HB 867. 

The 2018 amendment, effective July 
1, 2018, substituted “chairperson” for 
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“chairman” in the third and fourth sen- 
tences of subsection (c); added subsection 
(d); and redesignated former subsections 
(d) through (f) as present subsections (e) 
through (g), respectively. 


OPINIONS OF THE ATTORNEY GENERAL 


Council personnel selected and ap- 
pointed with concurrence of Depart- 
ment of Public Safety. — Staff, clerical, 
and technical assistants, and other per- 
sonnel of the council are to be selected and 
appointed with the concurrence of the 
Department of Public Safety and the 
council, and are to serve only so long as 
their appointment is mutually agreeable. 
1975 Op. Att’y Gen. No. 75-89. 

Appointment of investigators. — 
Subsection (c) of O.C.G.A. § 35-8-6, which 
authorizes the Executive Director of the 
Georgia Peace Officer Standards and 
Training Council to appoint investigators 
with the power of arrest, allows for the 


appointment of officers exempted from the 
certification requirements by the 
grandfathering provisions in O.C.G.A. 
§ 35-8-10(c) whose registrations have re- 
mained in effect, and who are in compli- 
ance with their training requirements. 
1989 Op. Atty Gen. No. U89-9. 

Responsibility for the proper ad- 
ministration of any fund received lies 
with the council; as an activity of the 
Department of Public Safety, though, the 
council is subject to budgetary adjust- 
ments just as any other activity within the 
department. 1975 Op. Att’y Gen. No. 
75-89. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 72 Am. Jur. 2d, States, 
Territories, and Dependencies, § 72. 


35-8-7. Powers and duties of council generally. 


The council is vested with the following powers and duties: 
(1) To meet at such times and places as it may deem necessary; 


(2) To contract with other agencies, public or private, or persons as 
it deems necessary for the rendering and affording of such services, 
facilities, studies, and reports to the council as will best assist it to 
carry out its duties and responsibilities; 


(3) To cooperate with and secure the cooperation of every depart- 
ment, agency, or instrumentality in the state government or its 
political subdivisions in the furtherance of the purposes of this 
chapter; 


(4) To establish criteria to be used in certifying schools authorized 
to conduct training required by this chapter; 


(5) To certify schools as authorized to conduct training required by 
this chapter; 


(6) To prescribe minimum qualifications for directors of schools 
certified to conduct training required by this chapter; 
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(7) To certify such school directors; 


(8) To establish minimum qualifications for instructors at schools 
certified to conduct training required by this chapter; 


(9) To certify instructors authorized to conduct training required 
by this chapter; 


(10) To reevaluate certified schools annually to determine if such 
schools shall continue to be certified; 


(11) To withdraw or suspend certification of schools, school direc- 
tors, and instructors who fail to continue to meet or maintain, at any 
given time, the criteria and qualifications required for school, school 
director, or instructor certification; 


(12) To determine whether a candidate has met the requirements 
of this chapter and is qualified to be employed as a peace officer and 
to issue a certificate to those so qualified; 


(18) To certify to designated law enforcement units a candidate’s 
successful completion of the course; 


(14) To refuse to grant a certificate to or to discipline a certified 
peace officer or an exempt peace officer under this chapter or any 
antecedent law; 


(15) To establish and modify the curriculum, including the meth- 
ods of instruction, composing the basic training courses and to set the 
minimum number of hours therefor; 


(16) To establish and recommend curricula for such advanced, 
in-service, and specialized training courses as the council shall deem 
advisable and to recognize the completion of such courses by the 
issuance of certificates; 


(17) To provide technical assistance as requested by law enforce- 
ment units; 


(18) To provide for and administer the registration of all exempt 
peace officers; 


(19) To research, plan, and establish policy relative to peace officer 
training and to develop and coordinate the delivery of peace officer 
training programs through such agencies and institutions as the 
council may deem appropriate; 


(20) To establish as part of the curriculum for basic and in-service 
training courses for all peace officers training on organized criminal 
activity and criminal street gangs; 


(21) To develop, adopt, and issue advanced or professional peace 
officer certificates based upon the attainment of specified education, 
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advanced or specialized training, and experience as the council may 


determine; 


(22) To provide and administer the certification of persons quali- 
fied to operate radar speed detection devices and to withdraw or 
suspend such certificates as provided for in this chapter; 


(23) To impose administrative fees, as determined by the council, 
for services provided pursuant to the provisions of this chapter; 


(24) To adopt in accordance with Chapter 13 of Title 50, the 
“Georgia Administrative Procedure Act,” such rules and regulations 
as are necessary to carry out the purposes of this chapter; and 


(25) To do any and all things necessary or convenient to enable it 
to perform wholly and adequately its duties and to exercise the power 


granted to it. 


History. — Ga. L. 1970, p. 208, § 6; Ga. 
L. 1975, p. 1165, § 4; Ga. L. 1976, p. 395, 
$ 7; Ga. L. 1977, p. 718, §§ 1, 2; Ga. L. 
1977, p. 717, § 1; Ga. L. 1978, p. 1680, 
§ 1; Ga. L. 1980, p. 979, § 2; Ga. L. 1985, 
p. 539, § 1; Ga. L. 1987, p. 3, § 35; Ga. L. 
1997, p. 1488, § 4; Ga. L. 1998, p. 270, 
§ 12; Ga. L. 2010, p. 212, § 1/SB 324. 

Editor’s notes. — Ga. L. 2010, p. 212, 
§ 2/SB 324, not codified by the General 
Assembly, provides that: “Nothing con- 
tained in this Act shall be construed so as 
to suggest that any administrative fees 
that may have been collected by the Geor- 
gia Peace Officer Standards and Training 
Council prior to this Act’s enactment were 


collected without authority. Nor shall this 
Act be construed so as to create in any 
person paying administrative fees prior to 
the effective date of this Act a cause of 
action for the payment of such fees.” This 
Act became effective May 20, 2010. 

Administrative rules and regula- 
tions. — Administration of Council, Offi- 
cial Compilation of the Rules and Regula- 
tions of the State of Georgia, Georgia 
Peace Officer Standards and Training 
Council, § 464-1-.01. 

Law reviews. — For review of 1998 
legislation relating to crimes and offenses, 
see 15 Ga. St. U. L. Rev. 80 (1998). 


JUDICIAL DECISIONS 


Certification requirement. — Since 
the arresting officer met all the require- 
ments of Ga. L. 1982, p. 3, § 35 (see now 
0.C.G.A. § 35-8-8) and had successfully 
completed the course required by Ga. L. 
1975, p. 1165, § 6 (see now O.C.G.A. 
§ 35-8-9), the officer was not disqualified 
to make arrests on the ground that the 


officer had not yet been certified under Ga. 
L. 1980, p. 979, § 2 (see now O.C.G.A. 
§ 35-8-7). Davis v. State, 164 Ga. App. 
312, 295 S.E.2d 131 (1982). 

Cited in City of Pembroke v. Hagin, 194 
Ga. App. 642, 391 S.E.2d 465 (1990); State 
v. Hartsfield, 318 Ga. App. 692, 734 S.E.2d 
513 (2012). 


OPINIONS OF THE ATTORNEY GENERAL 


Council authorized to take prior 
training into account when deciding 
on individual’s certification. — Since 
the council is authorized to determine 
who, in the council’s judgment and discre- 
tion, has fulfilled the training require- 


ments of this chapter and ought to be 
certified, the council is fully consonant 
with the council’s responsibility and au- 
thority to take prior law enforcement 
training into account when deciding 
whether or not to certify an individual as 
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a peace officer, regardless of the individu- 
al’s status at the time the individual re- 
ceived such training. 1975 Op. Att’y Gen. 
No. 75-118. 

Responsibility for the proper ad- 
ministration of any funds received 
lies with the council; as an activity of 
the Department of Public Safety, though, 
the council is subject to budgetary adjust- 
ments just as any other activity within the 
department. 1975 Op. Att’y Gen. No. 
75-89. 

Reimbursement of school security 
personnel. — Georgia Peace Officer 
Standards and Training Council is re- 
quired to reimburse school security per- 
sonnel employed by the board of education 
of a county or an independent board of 
education of a municipality for the various 
public schools for certain costs incurred in 
training. 1989 Op. Att’y Gen. 89-29. 

Council exceeds powers if council 
reimburses private personnel. — 
While it would be fully consistent with the 
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council’s statutorily delegated authority 
to assume the responsibility for reimburs- 
ing state and local government units over 
whose law enforcement personnel the 
council has mandatory training and certi- 
fication authority, the council would be 
exceeding the council’s statutory powers if 
the council were to administrate reim- 
bursement procedures or authorize reim- 
bursement for civilians or other private 
personnel whom the council is not man- 
dated to train or certify. 1975 Op. Att’y 
Gen. No. 75-118. 

Federal law on gun ban for individ- 
uals convicted of domestic violence. 
— For discussion of how amendments to 
the Gun Control Act of 1968, 18 U.S.C. 
§ 921 et seq., banning possession of guns 
by individuals convicted of a misdemeanor 
crime of domestic violence, affect the 
council’s responsibilities in certification 
matters, see 1996 Op. Atty Gen. No. 
96-25. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 50 et seq. 
C.J.S. — 67 C.J.S., Officers and Public 


Employees, §§ 324, 325, 334. 73 C.J.S., 
Public Administrative Law and Proce- 
dures, § 108 et seq. 


35-8-7.1. Authority of council to refuse certificate to applicant 
or to discipline council certified officer or exempt 
officer; grounds; restoration of certificate; emergency 
suspension of certification; notice of investigation; re- 


tention of records. 


(a) The council shall have authority to refuse to grant a certificate to 
an applicant or to discipline a council certified officer or exempt officer 
under this chapter or any antecedent law upon a determination by the 
council that the applicant, council certified officer, or exempt officer has: 


(1) Failed to demonstrate the qualifications or standards for a 
certificate provided in this chapter or in the rules and regulations of 
the council. It shall be incumbent upon the applicant to demonstrate 
to the satisfaction of the council that he or she meets all requirements 
for the issuance of a certificate; 


(2) Knowingly made misleading, deceptive, untrue, or fraudulent 
representations in the practice of being an officer or in any document 
connected therewith or practiced fraud or deceit or intentionally 
made any false statement in obtaining a certificate to practice as an 
officer; 
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(3) Been convicted of a felony in the courts of this state or any 
other state, territory, country, or of the United States. As used in this 
paragraph, the term “conviction of a felony” shall include a conviction 
of an offense which if committed in this state would be deemed a 
felony under either state or federal law without regard to its 
designation elsewhere. As used in this paragraph, the term “convic- 
tion” shall include a finding or a verdict of guilt, a plea of guilty, or a 
plea of nolo contendere in a criminal proceeding, regardless of 
whether the adjudication of guilt or sentence is withheld or not 
entered thereon. However, the council may not deny a certificate to an 
applicant with a conviction if the adjudication of guilt or sentence is 
withheld or not entered thereon; 


(4) Committed a crime involving moral turpitude, without regard 
to conviction. The conviction of a crime involving moral turpitude 
shall be conclusive of the commission of such crime. As used in this 
paragraph, the term “conviction” shall have the meaning prescribed 
in paragraph (3) of this subsection; 


(5) Had his or her certificate or license to practice as an officer 
revoked, suspended, or annulled by any lawful certifying or licensing 
authority; had other disciplinary action taken against him or her by 
any lawful certifying or licensing authority; or was denied a certifi- 
cate or license by any lawful certifying or licensing authority; 


(6) Engaged in any unprofessional, unethical, deceptive, or delete- 
rious conduct or practice harmful to the public; such conduct or 
practice need not have resulted in actual injury to any person. As 
used in this paragraph, the term “unprofessional conduct” shall 
include any departure from, or failure to conform to, the minimal 
standards of acceptable and prevailing practice of an officer; 


(7) Violated or attempted to violate a law, rule, or regulation of this 
state, any other state, the council, the United States, or any other 
lawful authority without regard to whether the violation is criminally 
punishable, so long as such law, rule, or regulation relates to or in 
part regulates the practice of an officer; 


(8) Committed any act or omission which is indicative of bad moral 
character or untrustworthiness; 


(9) Been adjudged mentally incompetent by a court of competent 
jurisdiction, within or outside this state; 


(10) Become unable to perform as an officer with reasonable skill 
and safety to citizens by reason of illness or use of alcohol, drugs, 
narcotics, chemicals, or any other type of material or as a result of 
any mental or physical condition; or 


(11) Been suspended or discharged by the officer’s employing law 
enforcement unit for disciplinary reasons. 
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(b)(1) When the council finds that any person is unqualified to be 
granted a certificate or finds that any person should be disciplined 
pursuant to subsection (a) of this Code section, the council may take 
any one or more of the following actions: 


(A) Refuse to grant a certificate to an applicant; 


(B) Administer a public or private reprimand, provided that a 
private reprimand shall not be disclosed to any person except the 
officer; 


(C) Suspend any certificate for a definite period; 
(D) Limit or restrict any certificate; 
(E) Revoke any certificate; or 


(F) Condition the penalty, or withhold formal disposition, upon 
the officer’s completing such care, counseling, or treatment, as 
directed by the council. 


(2) In addition to and in conjunction with the foregoing actions, the 
council may make a finding adverse to the applicant or officer but 
withhold imposition of judgment and penalty or it may impose the 
judgment and penalty but suspend enforcement thereof and place the 
officer on probation, which may be vacated upon noncompliance with 
such reasonable terms as the council may impose. 


(c) In its discretion, the council may restore and reissue a certificate 
issued under this chapter or any antecedent law to an officer and, as a 
condition thereof, may impose any disciplinary or corrective measure 
provided in this chapter. 


(d) Upon arrest or indictment of an officer for any crime which is 
punishable as a felony, the executive director of the council shall order 
the emergency suspension of such officer’s certification upon the exec- 
utive director’s determination that the suspension is in the best interest 
of the health, safety, or welfare of the public. The order of emergency 
suspension shall be made in writing and shall specify the basis for the 
executive director’s determination. Following the issuance of an emer- 
gency suspension order, proceedings of the council in the exercise of its 
authority to discipline any officer shall be promptly scheduled as 
provided for in Code Section 35-8-7.2. The emergency suspension order 
of the executive director shall continue in effect until issuance of the 
final decision of the council or such order is withdrawn by the executive 
director. 


(e) Upon initiating an investigation of an officer for possible disci- 
plinary action or upon disciplining an officer pursuant to this Code 
section, the council shall notify the head of the law enforcement agency 
that employs such officer of the investigation or disciplinary action. In 


225 


35-8-7.1 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-8-7.1 
the case of an investigation, it shall be sufficient to identify the officer 
and state that a disciplinary investigation has been opened. Notice of 
the initiation of an investigation shall be sent by priority mail. If the 
investigation is completed without any further action, notice of the 
termination of such investigation shall also be provided to the head of 
the employing agency. In the case of disciplinary action, the notice shall 
identify the officer and state the nature of the disciplinary action taken. 
The notice of disposition shall be sent only after the action of the council 
is deemed final. Such notice shall be sent by priority mail. 


(f) If the certification of an officer is suspended or revoked by either 
the executive director or council, then the council shall notify the head 
of the law enforcement agency that employs the officer; the district 
attorney of the judicial circuit in which such law enforcement agency is 
located; and the solicitor of the state court, if any, of the county in which 
such law enforcement agency is located. It shall be sufficient for this 
notice to identify the officer and state the length of time, if known, that 
the officer will not have powers of arrest. Such notice shall be sent by 
priority mail. 


(g) Notwithstanding Article 5 of Chapter 18 of Title 50, records of an 
investigation of an officer by the council, including, but not limited to, 
records used to investigate complaints against an officer and polygraph 
case files containing official polygraph reports, shall be retained for 30 
years following the date that such investigation is deemed concluded by 
the council and then such records may be destroyed; provided, however, 
that the council shall have the authority to destroy such records prior 
to such 30 years where such officer is deceased and no action upon the 
complaint was taken by the council beyond the council’s initial intake of 
such complaint. 


History. — Code 1981, § 35-8-7.1, en- 
acted by Ga. L. 1985, p. 539, § 2; Ga. L. 
1987, p. 3, § 35; Ga. L. 1993, p. 91, § 35; 
Ga. L. 2008, p. 287, § 1/SB 373; Ga. L. 
2011, p. 506, § 1/HB 203; Ga. L. 2013, p. 
864, § 1/HB 366; Ga. L. 2019, p. 305, 
§ 1/HB 325. 


The 2019 amendment, effective July 
1, 2019, added subsection (g). 

Law reviews. — For survey article on 
local government law, see 60 Mercer L. 
Rev. 263 (2008). 


JUDICIAL DECISIONS 


Agreement in violation of section 
void. — Purported agreement between a 
police officer and county human resources 
director that the officer would withdraw an 
appeal of the officer’s termination if disci- 
plinary materials were removed from the 
employee file to preserve the officer’s Peace 
Officer Standards and Training Council 
(P.0.S.T.) certification was void and unen- 


forceable because it would have violated not 
only the P.O.S.T. Council’s regulations but 
also the record-keeping requirements 
of O.C.G.A. § 35-8-15 and the prohibition 
of O.C.G.A. § 35-8-7.1(a)(2). Maner v. 
Chatham County, 246 Ga. App. 265, 540 
S.E.2d 248 (2000). 

Judicial immunity. — Based on the 
statutory scheme as to Georgia Peace Of- 
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ficer Standards and Training Council’s 
power to certify or discipline a police chief 
and the council’s investigative powers un- 
der O.C.G.A. §§ 35-8-7.1 and 35-8-7.2, 
and the chief’s remedies under Georgia’s 
Administrative Procedure Act, O.C.G.A. 
§ 50-13-1 et seq., the Council’s members 
and investigators had absolute immunity 
via quasi-judicial immunity, and thus, the 
chief’s civil rights action against the 
Council members and investigators, alleg- 
ing through 42 U.S.C. §§ 1983 and 
1985(3), violations of the chief’s First and 
Fourteenth Amendment substantive due 
process rights, was dismissed. Evans v. 
Ga. Peace Officer Stds. & Training Coun- 
cil, No. 1:05-CV-2579-RLYV, 2006 U.S. Dist. 
LEXIS 19415 (N.D. Ga. Mar. 29, 2006). 
Peace officer’s right against 
self-incrimination did not extend to 
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administrative inquiry into job perfor- 
mance. — Because a peace officer’s invoca- 
tion of a right against self-incrimination 
could not shield that officer from an inquiry 
into the effect of that assertion on the 
officer’s job performance, and because the 
record supported an administrative deci- 
sion that the officer’s refusal to cooperate in 
an investigation provided sufficient 
grounds for the Georgia Peace Officer Stan- 
dards and Training Council to enter an 
order of decertification, the superior court 
erred in reversing an administrative law 
judge’s decision upholding the decertifica- 
tion and finding that the officer’s actions 
amounted to unprofessional conduct. Ga. 
Peace Officers Stds. & Training Council v. 
Anderson, 290 Ga. App. 91, 658 S.E.2d 840 
(2008). 


RESEARCH REFERENCES 


ALR. — Nonsexual misconduct or irreg- 
ularity as amounting to “conduct unbe- 
coming an officer,” justifying police offi- 


cer’s demotion or removal or suspension 
from duty, 19 A.L.R.6th 217. 


35-8-7.2. Administrative procedure; hearings; review. 


(a) Except as otherwise provided in subsection (b) of this Code 


section, proceedings of the council in the exercise of its authority to 
issue any certificate or discipline any peace officer under the terms of 
this chapter shall be conducted in accordance with Chapter 13 of Title 
50, the “Georgia Administrative Procedure Act.” In all such proceedings 
the council shall have authority to compel the attendance of witnesses 
and the production of any book, writing, or document upon the issuance 
of a subpoena therefor. In any hearing in which the fitness of a peace 
officer or applicant is in question, the council may exclude all persons 
from its deliberation of the appropriate action and may, when it deems 
necessary, speak to the peace officer or applicant in private. All final 
determinations, findings, and conclusions of the council under this 
chapter are final and conclusive decisions of the matters involved. 


(b) Proceedings for review of a final decision of the council shall be 
instituted by filing a petition within 30 days after the service of the final 
decision of the council or, if a rehearing is requested, within 30 days 
after the decision thereon. The petition shall be filed in the superior 
court of the county of residence of the petitioner. 


History. — Code 1981, § 35-8-7.2, en- 
acted by Ga. L. 1985, p. 539, § 2. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, “superior 
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court” was substituted for “Superior 
Court” in the second sentence of subsec- 
tion (b). 
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JUDICIAL DECISIONS 


Judicial immunity. — Based on the 
statutory scheme as to Georgia Peace Of- 
ficer Standards and Training Council’s 
power to certify or discipline a police chief 
and the council’s investigative powers un- 
der O.C.G.A. §§ 35-8-7.1 and 35-8-7.2, 
and the chief’s remedies under Georgia’s 
Administrative Procedure Act, O.C.G.A. 
§ 50-13-1 et seq., the Council’s members 
and investigators had absolute immunity 
via quasi-judicial immunity, and thus, the 
chief’s civil rights action against the 
Council members and investigators, alleg- 
ing through 42 U.S.C. §§ 1983 and 
1985(3), violations of the chief’s First and 
Fourteenth Amendment substantive due 
process rights, was dismissed. Evans v. 
Ga. Peace Officer Stds. & Training Coun- 


cil, No. 1:05-CV-2579-RLYV, 2006 U.S. Dist. 
LEXIS 19415 (N.D. Ga. Mar. 29, 2006). 

Reversing agency decision on 
ground not raised before agency. — In 
a proceeding wherein a trial court affir- 
matively granted a peace officer’s rein- 
statement, the court held that the trial 
court erred by reversing the decision of 
the council based on grounds that were 
never urged before the trial court and that 
were not raised in the petition for judicial 
review or at the hearing on the petition. 
Ga. Peace Officer Standards and Training 
Council v. Hodges, 330 Ga. App. 145, 767 
S.E.2d 286 (2014). 

Cited in Ga. Peace Officers Stds. & 
Training Council v. Anderson, 290 Ga. 
App. 91, 658 S.E.2d 840 (2008). 


35-8-8. Requirements for appointment or certification of per- 
sons as peace officers and preemployment attendance at 
basic training course; “employment related informa- 


tion” defined. 


(a) Any person employed or certified as a peace officer shall: 


(1) Be at least 18 years of age; 


(2) Be a citizen of the United States; 


(3) Have a high school diploma or its recognized equivalent; 


(4) Not have been convicted by any state or by the federal govern- 
ment of any crime the punishment for which could have been 
imprisonment in the federal or state prison or institution nor have 
been convicted of sufficient misdemeanors to establish a pattern of 
disregard for the law, provided that, for the purposes of this para- 
graph, violations of traffic laws and other offenses involving the 
operation of motor vehicles when the applicant has received a pardon 


shall not be considered; 


(5) Be fingerprinted for the purpose of conducting a fingerprint 
based search at the Georgia Bureau of Investigation and the Federal 
Bureau of Investigation to determine the existence of any criminal 


record; 


228 


35-8-8 EMPLOYMENT AND TRAINING OF PEACE OFFICERS 35-8-8 


(6) Possess good moral character as determined by investigation 
under procedure established by the council and fully cooperate 
during the course of such investigation; 


(7) Be found, after examination by a licensed physician or surgeon, 
to be free from any physical, emotional, or mental conditions which 
might adversely affect his or her exercise of the powers or duties of a 
peace officer; and 


(8) Successfully complete a job related academy entrance exami- 
nation provided for and administered by the council in conformity 
with state and federal law. Such examination shall be administered 
prior to entrance to the basic course provided for in Code Sections 
35-8-9 and 35-8-11. The council may change or modify such exami- 
nation and shall establish the criteria for determining satisfactory 
performance on such examination. The provisions of this paragraph 
establish only the minimum requirements of academy entrance 
examinations for peace officer candidates in this state; each law 
enforcement unit is encouraged to provide such additional require- 
ments and any preemployment examination as it deems necessary 
and appropriate. Any person with a degree from a postsecondary 
institution accredited by a regional accrediting agency recognized by 
the United States Department of Education shall be deemed to have 
met the requirements of this paragraph. 


(b) Any person authorized to attend the basic training course prior to 
employment as a peace officer shall meet the requirements of subsec- 
tion (a) of this Code section. 


(c)(1) For purposes of this subsection, the term “employment related 
information” means written information contained in a prior employ- 
er’s records or personnel files that relates to an applicant’s, candi- 
date’s, or peace officer’s performance or behavior while employed by 
such prior employer, including performance evaluations, records of 
disciplinary actions, and eligibility for rehire. Such term shall not 
include information prohibited from disclosure by federal law or any 
document not in the possession of the employer at the time a request 
for such information is received. 


(2) Where an investigation is conducted for the purpose of hiring, 
certifying, or continuing the certification of a peace officer, an 
employer shall disclose employment related information to the inves- 
tigating law enforcement agency upon receiving a written request 
from such agency. Disclosure shall only be required under this 
subsection if the law enforcement agency’s request is accompanied by 
a copy of a signed, notarized statement from the applicant, candidate, 
or peace officer releasing and holding harmless such employer from 
any and all liability for disclosing complete and accurate information 
to the law enforcement agency. 
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(3) An employer may charge a reasonable fee to cover actual costs 
incurred in copying and furnishing documents to a requesting law 
enforcement agency, including retrieving and redacting costs, pro- 
vided such amount shall not exceed $25.00 or 25¢ per page, which- 
ever is greater. No employer shall be required to prepare or create 
any document not already in the employer’s possession at the time a 
request for employment related information is received. Any employ- 
ment related information provided pursuant to this subsection that is 
not subject to public disclosure while in the possession of a prior 
employer shall continue to be privileged and protected from public 
disclosure as a record of the requesting law enforcement agency. 


(4) No employer or law enforcement agency shall be subject to any 
civil liability for any cause of action by virtue of disclosing complete 
and accurate information to a law enforcement agency in good faith 
and without malice pursuant to this subsection. In any such cause of 
action, malice or bad faith shall only be demonstrated by clear and 
convincing evidence. Nothing contained in this subsection shall be 
construed so as to affect or limit rights or remedies provided by 
federal law. 


(5) Before taking final action on an application for employment 
based, in whole or in part, on any unfavorable employment related 
information received from a previous employer, a law enforcement 
agency shall inform the applicant, candidate, or peace officer that it 
has received such employment related information and that the 
applicant, candidate, or peace officer may inspect and respond in 
writing to such information. Upon the applicant’s, candidate’s, or 
peace officer’s request, the law enforcement agency shall allow him or 
her to inspect the employment related information and to submit a 
written response to such information. The request for inspection shall 
be made within five business days from the date that the applicant, 
candidate, or peace officer is notified of the law enforcement agency’s 
receipt of such employment related information. The inspection shall 
occur not later than ten business days after said notification. Any 
response to the employment related information shall be made by the 
applicant, candidate, or peace officer not later than three business 
days after his or her inspection. 


(6) Nothing contained in this Code section shall be construed so as 
to require any person to provide self-incriminating information or 
otherwise to compel any person to act in violation of his or her right 
guaranteed by the Fifth Amendment of the United States Constitu- 
tion and Article I, Section I, Paragraph XVI of the Georgia Constitu- 
tion. It shall not be a violation of this Code section for a person to fail 
to provide requested information based on a claim that such infor- 
mation is self-incriminating provided that notice of such claim is 
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served in lieu of the requested information. An action against such 
person to require disclosure on the grounds that the claim of 
self-incrimination is not substantiated may be brought in the supe- 
rior court of the county of such party’s residence or where such 


information is located. 


History. — Ga. L. 1970, p. 208, § 8; Ga. 
L. 19738, p. 539, § 1; Ga. L. 1976, p. 1563, 
§ 1; Ga. L. 1976, p. 1684, §§ 3, 4; Ga. L. 
1977, p. 712, § 1; Ga. L. 1977, p. 1180, 
§§ 1, 2; Ga. L. 1982, p. 3, § 35; Ga. L. 
1987, p. 3, § 35; Ga. L. 2004, p. 986, § 2; 
Ga. L. 2008, p. 287, § 2/SB 373; Ga. L. 
2011, p. 545, § 1/SB 95; Ga. L. 2013, p. 
864, § 2/HB 366; Ga. L. 2017, p. 774, 
§ 35/HB 323; Ga. L. 2018, p. 336, § 3/HB 
867. 

The 2017 amendment, effective May 
9, 2017, part of an Act to revise, modern- 


ize, and correct the Code, revised lan- 
guage in paragraph (c)(3). 

The 2018 amendment, effective July 
1, 2018, in paragraph (a)(8), deleted the 
former fourth sentence, which read: 
“Peace officers who do not perform satis- 
factorily on the examination shall be inel- 
igible to retake such examination for a 
period of 30 days after an unsuccessful 
attempt.”, and added the last sentence. 

Cross references. — Qualifications of 
firefighters, § 25-4-8. 


JUDICIAL DECISIONS 


Prohibition against felons running 
for office of sheriff. — Georgia Const. 
1976, Art. IX, Sec. I, Para. IX (see now Ga. 
Const. 1983, Art. IX, Sec. I, Para. III) 
authorizes the General Assembly to pro- 
hibit a convicted felon from running for 
office of sheriff even if the felon obtains 
full pardon. Georgia Peace Officer Stds. & 
Training Council v. Mullis, 248 Ga. 67, 281 
S.E.2d 569 (1981). 

Constitutional prohibition against con- 
victed felon’s holding appointment of 
honor or trust, such as position of deputy 
sheriff, unless pardoned, in no way pre- 
vents General Assembly from imposing as 
a qualification for peace officer that the 


individual not have been convicted of a 
felony. Georgia Peace Officer Stds. & 
Training Council v. Mullis, 248 Ga. 67, 281 
S.E.2d 569 (1981). 

Cited in Campbell v. State, 136 Ga. 
App. 338, 221 S.E.2d 212 (1975); Davis v. 
State, 143 Ga. App. 329, 238 S.E.2d 289 
(1977); Mason v. State, 147 Ga. App. 179, 
248 S.E.2d 302 (1978); Lemley v. State, 
245 Ga. 350, 264 S.E.2d 881 (1980); 
Carnes v. Crawford, 246 Ga. 677, 272 
S.E.2d 690 (1980); Knowles v. State, 159 
Ga. App. 239, 283 S.E.2d 51 (1981); Jeffer- 
son v. State, 159 Ga. App. 740, 285 S.E.2d 
213 (1981); Davis v. State, 165 Ga. App. 
231, 295 S.E.2d 131 (1982). 


OPINIONS OF THE ATTORNEY GENERAL 


Sheriff as registered peace officer 
must meet requirements under 
§ 15-16-1.— Sheriff who was a registered 
peace officer under Ga. L. 1977, p. 1180, 
§§ 1 and 2 (see now O.C.G.A. § 35-8-8) 
but did not complete two years of service 
as sheriff prior to January 1, 1980, must 
meet the requirements of former Code 


1933, § 24-2801 (see now O.C.G.A. 
§ 15-16-1). 1980 Op. Atty Gen. No. 
80-148. 


Agencies may hire those 18 years 
old. — This section allows, but does not 


necessarily require, law enforcement 
agencies to hire those as young as 18 
years of age. 1973 Op. Att’y Gen. No. 
73-130. 

Appointment of investigators. — 
O.C.G.A. § 35-8-6(c), which authorizes 
the Executive Director of the Georgia 
Peace Officer Standards and Training 
Council to appoint investigators with the 
power of arrest, allows for the appoint- 
ment of officers exempted from the certi- 
fication requirements by the 
grandfathering provisions in O.C.G.A. 
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§ 35-8-10(c) whose registrations have re- 
mained in effect, and who are in compli- 
ance with the officers’ training require- 
ments. 1989 Op. Att’y Gen. No. U89-9. 

Individual cannot be employed as 
police officer prior to obtaining high 
school diploma or equivalent; an indi- 
vidual may not be employed as a peace 
officer with the understanding that the 
individual must obtain the high school 
diploma or the diploma’s equivalent prior 
to being certified. 1970 Op. Att’y Gen. No. 
70-152. 

Single felony conviction disquali- 
fies individual from employment or 
certification. — In order for an individ- 
ual to be disqualified from employment or 
certification under this chapter, the indi- 
vidual’s single conviction would have to 
have been for a felony and not a misde- 
meanor. 1971 Op. Att’y Gen. No. 71-191. 

Imprisonment in “prison” or “peni- 
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tentiary” same. — Since paragraph 
(a)(4) uses the word “prison” and not the 
word “penitentiary,” it should be noted the 
two are interchangeable and the varia- 
tion, therefore, is legally insignificant. 
1971 Op. Atty Gen. No. 71-191. 

Possible that convicted individual 
does not serve time. — Word “could” in 
paragraph (a)(4) refers to the possibility 
that an individual convicted of a felony 
might not, and often does not, serve time 
on the sentence, i.e., the sentence might 
be probated or suspended. 1971 Op. Att’y 
Gen. No. 71-191. 

Educational and medical prerequi- 
sites apply to all law enforcement 
officers certified by the council; the 
council may not certify officers who do not 
meet the certification requirements speci- 
fied in this chapter. 1970 Op. Att’y Gen. 
No. 70-209. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 48 et seq., 76. 
70 Am. Jur. 2d, Sheriffs, Police, and Con- 
stables, § 7 et seq. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 624 et seq. 67 C.J.S., Officers and 
Public Employees, §§ 22, 26 et seq. 


35-8-9. Completion of basic training course required; accep- 
tance of other instruction; effect of failure to complete 
basic training requirements; limitation. 


(a) In addition to complying with the preemployment standards as 
set forth in Code Section 35-8-8, each and every candidate shall 
satisfactorily complete a basic training course prior to his or her 
appointment as a peace officer. 


(b) The council shall have the authority to recognize instruction 
received by a candidate if, in the determination of the council, such 
instruction is at least equivalent to that required by this chapter. If 
such instruction is recognized, then it shall be in lieu of part or parts of 
the minimum hours of instruction required for certification by this 
chapter. 


(c) Should any candidate fail to complete successfully the basic 
training requirements specified in this Code section, he or she shall not 
perform any of the duties of a peace officer involving the power of arrest 
until such training shall have been successfully completed. 


(d) Amunicipal correctional institution covered under the provisions 
of subparagraph (C) of paragraph (7) and subparagraph (C) of para- 
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graph (8) of Code Section 35-8-2 shall not be permitted to have more 
than ten correctional officers in any 12 month period take the basic 
training course necessary to become a certified peace officer. 


History. — Ga. L. 1970, p. 208, § 9; Ga. 
L. 1975, p. 1165, § 6; Ga. L. 1992, p. 1004, 


§ 1; Ga. L. 1994, p. 1355, § 1; Ga. L. 1997, 
p. 1488, § 4A. 


JUDICIAL DECISIONS 


Reimbursement by police officer 
for training. — It is not against public 
policy for a police officer to agree to reim- 
burse an employer, a city, for a portion of 
the cost of training the officer if the officer 
voluntarily terminates employment with 
the city within 12 months of graduation 
from the training program. City of 


Pembroke v. Hagin, 194 Ga. App. 642, 391 
S.E.2d 465 (1990). 

Cited in Douglas v. State, 145 Ga. App. 
42, 243 S.E.2d 298 (1978); Davis v. State, 
164 Ga. App. 312, 295 S.E.2d 131 (1982); 
Harvey v. State, 165 Ga. App. 7, 299 
S.E.2d 61 (1983); Dechant v. State, 294 
Ga. App. 23, 668 S.E.2d 501 (2008). 


OPINIONS OF THE ATTORNEY GENERAL 


Educational and medical prerequi- 
sites apply to all law enforcement 
officers certified by the council; the 
council may not certify officers who do not 
meet the certification requirements speci- 
fied in this chapter. 1970 Op. Att’y Gen. 
No. 70-209. 


Mandatory licensing requirements 
of O.C.G.A. §§ 16-11-126 through 
16-11-129 apply to peace officer candi- 
dates. 1996 Op. Atty Gen. No. 96-22. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 48 et seq., 70. 
70 Am. Jur. 2d, Sheriffs, Police, and Con- 
stables, § 7 et seq. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 624 et seq. 67 C.J.S., Officers and 
Public Employees, §§ 22, 26 et seq. 


35-8-10. Applicability and effect of certification requirements 
generally; requirements as to exempt persons. 


(a) No person required to comply with the certification provisions of 
this chapter shall be employed or appointed by any law enforcement 
unit without certification from the council that the applicant has met 
the preemployment requirements established in this chapter, and no 
candidate shall perform any of the duties of a peace officer involving the 
power of arrest until such training shall have been successfully com- 
pleted. 


(b) Peace officers commencing any employment or service on any 
terms with the Department of Public Safety, counties, municipalities, 
the Georgia Bureau of Investigation, the Department of Natural 
Resources, the Department of Revenue, Alcohol and Tobacco Tax Unit, 
the Secretary of State’s investigative section, the Office of the Commis- 
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sioner of Insurance and Safety Fire Commissioner, or a railroad after 
July 1, 1975, are required to comply with the certification provisions of 
this chapter. Peace officers commencing such employment or service 
prior to July 1, 1975, and whose employment continues on July 1, 1975, 
are exempt and excused from compliance with the certification provi- 
sions of this chapter except as provided in this Code section so long as 
the registration provided for in subsections (d) and (e) of this Code 
section remains in effect. Any peace officer otherwise exempt from the 
certification provisions of this chapter must meet the qualifications and 
requirements specified in paragraphs (2), (4), (5), and (8) of subsection 
(a) of Code Section 35-8-8. 


(c) If, after July 1, 1975, any other employment or service is condi- 
tioned on compliance with this chapter, persons so employed or serving 
shall be required to comply with the certification provisions established 
in this chapter, except that persons so employed or serving whose 
employment or service commenced prior to and continues upon the 
effective date of the peace officer’s law enforcement unit becoming 
subject to the provisions of this chapter shall be exempt and excused 
from compliance so long as registration provided for in subsections (d) 
and (e) of this Code section remains in effect. Notwithstanding this 
subsection, the effective date of requirements for certification or regis- 
tration shall be determined by the council based upon identification of 
the applicability of this chapter to particular peace officers. Nothing in 
this subsection shall be deemed to grant an exemption to persons 
required to be certified by subsections (a) and (b) of this Code section. 


(d) Peace officers exempt from the certification provisions of this 
chapter are required to register with the council. The registration shall 
remain in effect for the period of time said person is employed as a peace 
officer. 


(e) Any registration granted in this Code section shall not terminate 
upon a subsequent employment or appointment as a peace officer, 
provided that subsequent employment or appointment as a peace officer 
is recognized by the council to be substantially the same or similar to 
the employment or appointment by virtue of which said peace officer 
was exempted and registered as such; provided, further, that such 
subsequent employment or appointment is commenced within 12 
months of such prior termination as a peace officer. 


(f) Except as otherwise provided by subsection (b) of this Code 
section, nothing in this subsection or in subsection (d) shall be deemed 
to require any exempt peace officer to comply with Code Sections 35-8-8 
and 35-8-9 for the period of time the registration shall remain in effect. 


(g) A peace officer excused from mandatory compliance with this 
chapter by this Code section may choose to be certified under this 


234 


35-8-10 EMPLOYMENT AND TRAINING OF PEACE OFFICERS 35-8-10 
chapter. If so, the council shall have the authority to recognize instruc- 
tion received by such a peace officer as equivalent to all or part of the 


instruction required for certification under this chapter. 


(h) Any person who was serving as a sheriff on July 1, 1970, and who 
subsequently becomes a peace officer shall not be required to comply 
with this chapter. 


(i) Aretired peace officer may be voluntarily registered by the council 
as an exempt peace officer without meeting the qualifications and 
requirements specified in paragraphs (2), (4), (5), and (8) of subsection 
(a) of Code Section 35-8-8. Such registration of a retired peace officer 
shall not terminate, as provided for in subsection (e) of this Code 
section. Nothing in this subsection shall be deemed to grant an 
exemption to persons required to be certified or registered by this 


chapter. 


History. — Ga. L. 1970, p. 208, § 13; 
Ga. L. 1975, p. 1165, § 9; Ga. L. 1976, p. 
395, $ 8; Ga. L. 1977, p. 713, §§ 3-7; Ga. 
L. 1978, p. 1680, § 2; Ga. L. 1978, p. 2299, 
§§ 2-6; Ga. L. 1981, p. 778, §§ 2, 3; Ga. L. 
1994, p. 1355, § 2; Ga. L. 2003, p. 331, 
§ 2. 

Editor’s notes. — Ga. L. 1993, p. 724, 
§ 3, effective April 9, 1993, not codified by 
the General Assembly, provides: “Any per- 
son elected to the office of sheriff at the 


1992 general election, which person is a 
registered peace officer as provided in 
Code Section 35-8-10, shall be exempt 
from any qualifications provided for sher- 
iffs in an Act approved April 17, 1992 (Ga. 
L. 1992, p. 2112), which qualifications are 
in conflict with the provisions of this Act.” 

Paragraph (a)(8) of Code Section 35-8-8, 
referred to in this Code section, was redes- 
ignated as paragraph (a)(7) by Ga. L. 
2008, p. 237, § 2/SB 373. 


JUDICIAL DECISIONS 


No twelve month gap in employ- 
ment of deputy. — When a deputy ar- 
rested a person for being drunk at a high 
school football game, the deputy was en- 
titled to qualified immunity as to the 
arrestee’s excessive force claim because, 
inter alia, the deputy was certified under 
Georgia law and, thus, the requirement 


that registered peace officers not have 
more than a 12-month gap between posi- 
tions in law enforcement was inapplicable 
to the deputy. Collins v. Ensley, 498 Fed. 
Appx. 908 (11th Cir. 2012) (Unpublished). 

Cited in City of Pembroke v. Hagin, 194 
Ga. App. 642, 391 S.E.2d 465 (1990). 


OPINIONS OF THE ATTORNEY GENERAL 


Investigators. — O0.C.G.A. § 35-8-6(c), 
which authorizes the Executive Director 
of the Georgia Peace Officer Standards 
and Training Council to appoint investi- 
gators with the power of arrest, allows for 
the appointment of officers exempted from 
the certification requirements by the 
grandfathering provisions in subsection 
(c) of O.C.G.A. § 35-8-10 whose registra- 
tions have remained in effect, and who are 
in compliance with the officers’ training 


requirements. 1989 Op. Atty Gen. No. 
U89-9. 

Deputy sheriff subject to chapter. — 
Deputy sheriff having responsibility for 
county jail and arrest power is subject to 
Ga. L. 1970, p. 208 (see now O.C.G.A. Ch. 
8, T. 35); further, a person cannot be so 
employed without the certificate required 
by Ga. L. 1970, p. 208, § 13 (see now 
0.C.G.A. § 35-8-10). 1971 Op. Att’y Gen. 
No. U71-128. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 48, 50 et seq., tions, § 624 et seq. 67 C.J.S., Officers and 
76. 70 Am. Jur. 2d, Sheriffs, Police, and Public Employees, §§ 22, 26 et seq. 
Constables, § 7 et seq. 


35-8-11. Basic course to be completed at schools certified by 
council. 


The basic course provided for in Code Section 35-8-9 shall be 
completed at any school certified by the council which provides the 
course requirements and methods of instruction established by the 
council. 


History. — Ga. L. 1970, p. 208, § 10; 
Ga. L. 1975, p. 567, § 5; Ga. L. 1975, p. 
1165, § 7. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 48 et seq., 76. tions, § 624 et seq. 67 C.J.S., Officers and 
70 Am. Jur. 2d, Sheriffs, Police, and Con- Public Employees, §§ 22, 26 et seq. 
stables, § 7 et seq. 


35-8-12. Certification to use speed detection devices; with- 
drawal or suspension of certificate. 


(a) Persons employed or appointed by any agency, organ, or depart- 
ment of this state or a subdivision or municipality thereof authorized to 
use speed detection devices shall be required to be certified by the 
council as qualified speed detection device operators. Each person 
operating radar speed or laser detection devices shall satisfactorily 
complete a course of instruction in the theory and application of speed 
detection device operation as a condition for certification. The council 
shall establish and modify the curriculum for the course of instruction, 
including a minimum number of hours. Persons authorized and quali- 
fied to conduct the course of instruction required by this Code section 
shall be certified by the council as speed detection device operator 
instructors upon complying with requirements prescribed by the coun- 
cil. The council shall have the authority to recognize instruction 
received by persons subject to the requirements of this Code section if, 
in the determination of the council, the instruction is at least equivalent 
to that required by this chapter. If the instruction is recognized, then it 
shall be accepted in lieu of part or parts of the minimum hours of 
instruction required for speed detection device certification by this 
chapter. Should any person fail to complete successfully the training 
requirements for operation of speed detection devices, he or she shall 


236 


35-8-12 EMPLOYMENT AND TRAINING OF PEACE OFFICERS 35-8-12 
not perform any functions related to the use of the devices until such 
training shall have been successfully completed and until such time as 
the council shall issue appropriate certification. All persons certified to 
use speed detection devices shall complete an update or refresher 
training course of such duration and at such time as may be prescribed 
by the council in order for their speed detection device operators’ 
certifications to remain in force and effect. The council is authorized to 
withdraw or suspend the certification of any person for failure to meet 
the update or refresher requirements specified in this Code section or 
for violation of any portion of this chapter relating to conditions which 
may lead to the withdrawal or suspension of peace officer certification 
to operate radar or laser speed detection devices. 


(b) Upon the withdrawal or suspension of any certificate to operate 
speed detection devices for the reasons set forth in this Code section, 
the executive director of the council shall notify the commissioner. The 
notification shall contain the officer’s name and employing law enforce- 
ment agency. 


(c) Upon receipt from the commissioner that a speed detection device 
permit has been suspended or revoked pursuant to Code Section 
40-14-11, the council shall withdraw or suspend the certification to 
operate speed detection devices for every certified operator employed by 
the agency whose permit has been suspended or revoked. The period of 
withdrawal or suspension shall be consistent with the action taken by 
the department. 


History. — Ga. L. 1980, p. 979, $ 3; Ga. 
L. 1996, p. 1281, § 2. 

Cross references. — Approval by 
counties and municipalities of use of 
speed detection devices within their juris- 


diction, and regulation of use of speed 
detection devices, T. 40, C. 14. 

Law reviews. — For review of 1996 
use of radar speed detection devices legis- 
lation, see 13 Ga. St. U. L. Rev. 244 (1996). 


OPINIONS OF THE ATTORNEY GENERAL 


Intent of General Assembly regard- 
ing certification of persons employed 
to use speed detection devices was to 
have people certified no matter which type 
of device is used as long as the device itself 


fits within the definition provided for un- 
der Ga. L. 1980, p. 979 (see now O.C.G.A. 
§ 35-8-2(11)). 1981 Op. Atty Gen. No. 
81-77. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 8 Am. Jur. 2d, Automo- 
biles and Highway Traffic, §§ 947, 948. 
63C Am. Jur. 2d, Public Officers and Em- 
ployees, §§ 48 et seq., 70. 70 Am. Jur. 2d, 
Sheriffs, Police, and Constables, § 7 et 
seq. 


C.J.S. — 23 C.J.S., Criminal Procedure 
and Rights of the Accused, § 852. 63 
C.J.S., Municipal Corporations, § 624 et 
seq. 67 C.J.S., Officers and Public Employ- 
ees, §§ 22, 26 et seq. 
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35-8-13. Training and certification of police chaplains. 


Reserved. Repealed by Ga. L. 2018, p. 336, § 4/HB 867, effective July 
1, 2018. 


Editor’s notes. — This Code section 
was based on Ga. L. 1980, p. 1127, § 1; 
Ga. L. 1991, p. 94, § 35. 


35-8-13.1. Training and certification of municipal probation 
officers. 


(a) Any person employed or appointed as a municipal probation 
officer on or after July 1, 2017, shall not be authorized to exercise the 
power of arrest as a municipal probation officer unless such person has 
successfully completed a training course and received certification for 
municipal probation officers approved by the Georgia Peace Officer 
Standards and Training Council; provided, however, that such person 
shall only exercise the power of arrest upon individuals whom he or she 
is supervising under Article 6 of Chapter 8 of Title 42, unless such 
person is certified as a peace officer by the Georgia Peace Officer 
Standards and Training Council. 


(b) Persons applying for certification and persons certified by the 
council under this Code section shall be subject to the powers and 
authority of the Georgia Peace Officer Standards and Training Council 
applicable to peace officers as defined in this chapter and shall be 
required to fulfill all of the requirements of a peace officer, except peace 
officer training requirements applicable to peace officers only. Such 
persons shall be required to register with the council. Such registration 
shall remain in effect for the period of time such person is employed as 
a municipal probation officer. 


(c) Any person who registers with the council pursuant to this Code 
section shall not have such registration invalidated upon termination of 
employment or appointment as a municipal probation officer if subse- 
quent employment or appointment as a municipal probation officer is 
commenced within 12 months of such prior termination of employment 
or appointment as a municipal probation officer. 


(d) Any municipal probation officer exempted from mandatory com- 
pliance with this Code section may choose to be certified under this 
Code section. If so, the council shall have the authority to recognize 
instruction received by such municipal probation officer as equivalent 
to all or part of the instruction required for certification under this Code 
section. 


(e) The term “municipal probation officer” as used in this Code 
section means only municipal probation officers employed directly by a 
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municipality or consolidated government and shall not include employ- 
ees of private probation providers which contract with municipalities or 
consolidated governments in accordance with the provisions of Article 6 
of Chapter 8 of Title 42; provided, however, that the term “municipal 
probation officer” shall not include probation officers of any municipal 
corporation which conducts a training course for such officers if such 
training course is approved by the Georgia Peace Officer Standards and 
Training Council. 


(f) Any person who has completed the peace officer basic training 
course and is certified as a peace officer by the Georgia Peace Officer 
Standards and Training Council may serve as a municipal probation 
officer without obtaining the municipal probation officer training and 
certification required by this Code section. 


History. — Code 1981, § 35-8-13.1,en-  uary 1, 1999”, substituted “exercise the 
acted by Ga. L. 1998, p. 192, § 1; Ga. L. power of arrest” for “serve”, and added the 
2017, p. 673, § 2-1/SB 149. proviso at the end. 

The 2017 amendment, effective July Cross references. — Probation, § 
1, 2017, in subsection (a), near the begin- 42-8-20. 
ning, substituted “July 1, 2017,” for “Jan- 


35-8-14. Board of Corrections and State Board of Pardons and 
Paroles to establish training program for employees 
authorized to make arrests. 


Reserved. Repealed by Ga. L. 1982, p. 2478, § 9, effective November 
1, 1982. 


Editor’s notes. — This Code section Ga. L. 2013, p. 141, § 35/HB 79, effec- 
was based on Ga. L. 1978, p. 992, § 3; Ga. tive April 24, 2013, reserved the designa- 
L. 1981, Ex. Sess., p. 8; and Ga. L. 1982, p. tion of this Code section. 

3, § 35. 


35-8-15. Preparation and maintenance of employment records 
by law enforcement units and council; release of re- 
cords. 


(a) Each law enforcement unit shall prepare duplicate records on any 
candidate or peace officer employed under this chapter as may be 
prescribed by the rules and regulations of the council. One copy of the 
records shall be maintained in the headquarters of the law enforcement 
unit; the second copy shall be forwarded to the council and shall be 
maintained by the council. 


(b) The contents of the records provided for in subsection (a) of this 
Code section, except for court proceedings, shall be considered as 
confidential and shall be released only to the candidate or peace officer 
to whom they pertain or to a law enforcement unit considering the 
candidate or peace officer for employment. 
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History. — Ga. L. 1970, p. 208, § 12; 
Ga. L. 1975, p. 1165, § 1. 
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35-8-17 


JUDICIAL DECISIONS 


Agreement in violation of section 
void. — Purported agreement between a 
police officer and county human resources 
director that the officer would withdraw 
an appeal of termination if disciplinary 
materials were removed from the em- 
ployee file to preserve the officer’s Peace 
Officer Standards and Training Council 
(P.O.S.T.) certification was void and unen- 
forceable because it would have violated 
not only the P.O.S.T. Council’s regulations 
but also the record-keeping requirements 
of O.C.G.A. § 35-8-15 and the prohibition 
of O.C.G.A. § 35-8-7.2(a)(2) against know- 
ingly making “misleading, deceptive, un- 
true, or fraudulent representations in the 
practice of being a peace officer or in any 


document connected therewith.” Maner v. 
Chatham County, 246 Ga. App. 265, 540 
S.E.2d 248 (2000). 

County was statutorily required to 
maintain duplicate personnel records for a 
police officer who worked for the county 
school system and to forward a copy of the 
records to the Georgia Peace Officer Stan- 
dards and Training Council, and the 
county was required by regulation to in- 
form the Council when the officer resigned 
in lieu of termination; dismissal of the 
officer’s claim for breach of an alleged 
contract requiring the county to report 
only that the officer resigned was proper. 
Flowers v. Fulton Cnty. Sch. Sys., 654 Fed. 
Appx. 396 (11th Cir. 2016) (Unpublished). 


35-8-16. Effect of standards and training requirements pro- 
vided in chapter; adoption of additional requirements 
by law enforcement units. 


This chapter establishes only the minimum qualification standards 
and training requirements for peace officers in this state; each law 
enforcement unit is encouraged to prescribe such additional require- 
ments as it deems necessary and appropriate. 


History. — Ga. L. 1970, p. 208, § 11. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 48 et seq., 70. 
C.J.S. — 67 C.J.S., Officers and Public 


Employees, § 22.73 C.J.S., Public Admin- 
istrative Law and Procedures, § 108 et 
seq. 


35-8-17. Effect of peace officer’s failure to comply with chapter 
generally; civil actions against noncomplying peace 
officers and law enforcement units. 


(a) Any peace officer so employed who does not comply with this 
chapter shall not be authorized to exercise the powers of a law 
enforcement officer generally and particularly shall not be authorized 


to exercise the power of arrest. 


(b) The council is authorized to bring a civil action against any peace 
officer who does not comply with this chapter to enjoin the peace officer 
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from performing any and all functions of a peace officer, including the 
power of arrest, until the officer shall meet the certification or registra- 


tion requirements of this chapter. 


(c) The council is authorized to bring a civil action against any law 
enforcement unit which employs or appoints any peace officer who fails 
to meet the certification or registration requirements of this chapter to 
enjoin the law enforcement unit from allowing the peace officer to 
perform any and all peace officer functions, including exercising the 
power of arrest, until such time as the peace officer shall comply with 


the certification or registration requirements of this chapter. 


History. — Ga. L. 1970, p. 208, § 15; 
Ga. L. 1975, p. 1165, § 11; Ga. L. 1977, p. 
713, § 8; Ga. L. 1977, p. 1180, § 3. 


JUDICIAL DECISIONS 


Noncompliance with the conditions 
of this chapter renders an arrest unau- 
thorized. The noncomplying peace officer, 
however, may be authorized to effect an 
arrest, under certain circumstances, as a 
private citizen. Mason v. State, 147 Ga. 
App. 179, 248 S.E.2d 302 (1978); Williams 
v. State, 171 Ga. App. 807, 321 S.E.2d 386 
(1984), cert. denied, 469 U.S. 1191, 105 S. 
Ct. 966, 83 L. Ed. 2d 970 (1985). 

Defendant’s arrest by a DEA special 
agent for giving a false name to a law 
enforcement officer was not illegal merely 
because at the time of the arrest no writ- 
ing existed making the agent a county 
sheriff’s deputy as required by O.C.G.A. 
§ 35-9-15(b) nor had the agent complied 
with the requirements of the Georgia 
Peace Officer Standards and Training Act, 
0.C.G.A. § 35-8-1 et seq. Fajardo v. State, 
191 Ga. App. 295, 381 S.E.2d 560 (1989). 

Objecting to legality of arrest insuf- 
ficient to question officer’s power to 
arrest. — Trial court did not err in refus- 
ing to give two requested charges on 
0.C.G.A. § 35-8-17, specifically on the 
principle that a law enforcement officer 
who has not been certified pursuant to 
O.C.G.A. Ch. 8, T. 35 does not have au- 
thority to exercise the power of arrest, 
since, although the defendant made an 
issue at trial of the legality of the defen- 
dant’s arrest, no issue was made of the 
arresting officer’s authority to exercise 
arrest powers generally. Gay v. State, 179 
Ga. App. 430, 346 S.E.2d 877 (1986). 


Certification requirements. — After 
the arresting officer met all requirements 
of O.C.G.A. § 35-8-8 and had successfully 
completed the course required by 
0.C.G.A. § 35-8-9, the arresting officer 
was not disqualified to make arrests on 
ground that the arresting officer had not 
yet been certified under O.C.G.A. 
§ 35-8-7. Davis v. State, 164 Ga. App. 312, 
295 S.E.2d 131 (1982). 

Evidence seized by uncertified offi- 
cer suppressed. — Noncompliance with 
the conditions of O.C.G.A. Ch. 8, T. 35 
renders the exercise of any powers of a law 
enforcement officer unauthorized. Thus, 
due to an officer’s lack of certification, the 
officer had no authority to apply for a 
search warrant, and the evidence seized 
pursuant to the execution of the illegal 
warrant should have been suppressed. 
Holstein v. State, 183 Ga. App. 610, 359 
S.E.2d 360, cert. denied, 183 Ga. App. 906, 
359 S.E.2d 360 (1987). 

Evidence seized by uncertified offi- 
cer not suppressed. — Trial court erred 
in suppressing contraband seized by an 
arresting officer who failed to maintain 
certification under the Georgia Police Of- 
ficer Standards and Training statute, cod- 
ified at O.C.G.A. § 35-8-17(a), as the leg- 
islature did not intend to invalidate, 
nullify, or otherwise make such arrest 
illegal. After the defendant was speeding 
in the officer’s presence, the officer could 
conduct a search and after finding the 
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defendant possessed marijuana, the offi- 
cer could arrest the defendant. State v. 
Pinckney, 255 Ga. App. 692, 566 S.E.2d 
325 (2002). 

Indictment, trial, and conviction of 
a defendant is not “proceeding un- 
der” an arrest. It is inconceivable that 
the legislature intended to absolve an in- 
dividual of all guilt of a crime charged 
merely because the individual’s arrest 
was illegal. Hunt v. State, 134 Ga. App. 
761, 216 S.E.2d 354 (1975). 

Private civil action not available. — 
Although a city that formerly employed a 
police officer failed to disclose the safety 
violations that the officer committed, 
which were in the officer’s personnel file, 
to a hiring city, the parents of a child who 
was fatally shot by the officer’s service 
weapon due to the officer’s possible safety 
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35-8-19 


negligence could not assert a private 
cause of action against the former city for 
violations of the requirements of the 
Peace Officer Standards and Training Act, 
0.C.G.A. § 35-8-1 et seq., as no such civil 
liability was provided pursuant to 
0.C.G.A. § 35-8-17(b) or (c). Govea v. City 
of Norcross, 271 Ga. App. 36, 608 S.E.2d 
677 (2004). 

Cited in Tucker v. State, 131 Ga. App. 
791, 207 S.E.2d 211 (1974); Rogers v. 
State, 133 Ga. App. 513, 211 S.E.2d 373 
(1974); Campbell v. State, 136 Ga. App. 
338, 221 S.E.2d 212 (1975); Davis v. State, 
143 Ga. App. 329, 238 S.E.2d 289 (1977); 
Lemley v. State, 245 Ga. 350, 264 S.E.2d 
881 (1980); Harvey v. State, 165 Ga. App. 
7, 299 S.E.2d 61 (1983); City of Pembroke 
v. Hagin, 194 Ga. App. 642, 391 S.E.2d 465 
(1990). 


OPINIONS OF THE ATTORNEY GENERAL 


Authority of “registered” or “ex- 
empt” peace officers. — “Registered” or 
“exempt” peace officer who is in compli- 
ance with the requirements for certifica- 
tion under the Georgia Peace Officer Stan- 
dards and Training Act, O.C.G.A. Ch. 8, T. 


35, has the same authority and limita- 
tions as that of a “certified” peace officer in 
all respects relevant to law enforcement 
duties, including the ability to apply for a 
search warrant. 1999 Op. Att’y Gen. No. 
99-7. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 48 et seq., 70. 
C.J.S. — 67 C.J.S., Officers and Public 


Employees, § 22.73 C.J.S., Public Admin- 
istrative Law and Procedures, § 108 et 
seq. 


35-8-18. Applicability of chapter to emergency peace officers. 


This chapter shall not apply to emergency peace officers. 


History. — Ga. L. 1970, p. 208, § 14; 
Ga. L. 1975, p. 1165, § 10. 


35-8-19. Appointment of citizen of adjoining state as peace 


officer. 


In each city of this state adjacent to the State of Georgia boundary 


line, the sheriff, mayor, or other person authorized to appoint peace 
officers may appoint as special deputy, special constable, marshal, 
policeman, or other peace officer a person who is not a citizen of Georgia 
but who is a citizen of an adjoining state, provided such appointed 
person is otherwise qualified to serve as a peace officer. 
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History. — Code 1981, § 35-8-19, en- 
acted by Ga. L. 1982, p. 2107, § 29; Ga. L. 
1992, p. 1325, § 1. 


35-8-20. Training requirements for police chiefs, department 
heads, and wardens; effect of failure to fulfill training 
requirement; waiver of requirements. 


(a) During calendar year 1985 and during each calendar year there- 
after, the chief of police or department head of each law enforcement 
unit and wardens of state institutions shall complete 20 hours of 
training as provided in this Code section. 


(b) The training required by subsection (a) of this Code section shall 
be completed in sessions as selected and provided or approved by the 
Georgia Association of Chiefs of Police or the Georgia Prison Wardens 
Association and which have been recognized by the Georgia Peace 
Officer Standards and Training Council. 


(c) The salary and travel expenses of a chief of police or department 
head of a law enforcement unit or a warden of a state institution taking 
the required training shall be paid by the law enforcement unit by 
which he or she is employed. 


(d) Any chief of police or department head of a law enforcement unit 
or a warden of a state institution who does not fulfill the training 
requirement of this Code section shall lose his or her power of arrest. 


(e) A waiver of the requirement of training provided in this Code 
section may be granted by the Georgia Peace Officer Standards and 
Training Council, in its discretion, upon the presentation of evidence by 
a chief of police or department head of a law enforcement unit or a 
warden of a state institution that he or she was unable to complete such 
training due to medical disability, providential cause, or other reason 
deemed sufficient by the council. 


History. — Code 1981, § 35-8-20, en- § 35; Ga. L. 1997, p.542,§ 1; Ga. L. 1997, 
acted by Ga. L. 1984, p. 1210, § 1; Ga. L. p. 1488, § 5. 
1985, p. 149, § 35; Ga. L. 1998, p. 91, 


35-8-20.1. Training for police chiefs and department heads ap- 
pointed after June 30, 1999; waivers. 


(a) Any newly appointed chief of police or department head of a law 
enforcement unit whose term of employment commences after June 30, 
1999, shall successfully complete a minimum of 60 hours of law 
enforcement chief executive training at the next scheduled law enforce- 
ment chief executive training class sponsored by the Georgia Associa- 
tion of Chiefs of Police following his or her appointment. Such training 
shall be in addition to the basic training required of peace officers in 


243 


35-8-20.1 LAW ENFORCEMENT OFFICERS AND AGENCIES 35-8-20.1 


Code Section 35-8-9. A sworn employee acting in the capacity of a 
department head of a law enforcement unit for more than 60 days shall 
be required to attend training specified under this Code section and 
Code Section 35-8-20. The provisions of this subsection shall not apply 
to any sheriff or to any head of any law enforcement unit within the 
office of sheriff. 


(b) The training required by subsection (a) of this Code section shall 
be completed in sessions as selected and provided by the Georgia 
Association of Chiefs of Police which have been recognized by the 
Georgia Peace Officer Standards and Training Council. 


(c) Reserved. 


(d) The salary and travel expenses of a chief of police or department 
head of a law enforcement unit taking the required training shall be 
paid by the law enforcement unit by which he is employed. 


(e) Any newly appointed chief of police or department head of a law 
enforcement unit who does not fulfill the training requirement of this 
Code section shall lose his power of arrest. 


(f) Any newly appointed chief of police or department head of a law 
enforcement unit who satisfactorily completes the training required by 
subsection (a) of this Code section shall be exempted for the year in 
which he completes such training from the training required by 
subsection (a) of Code Section 35-8-20. 


(g) A chief of police or head of a law enforcement department who 
successfully completes the training required by subsection (a) of this 
Code section will not be required to repeat such training if he termi- 
nates an appointment and is subsequently reappointed to the same or 
another department. 


(h) A waiver of the requirement of training provided in this Code 
section may be granted by the Georgia Peace Officer Standards and 
Training Council, in its discretion, upon the presentation of evidence by 
a newly appointed chief of police or department head of a law enforce- 
ment unit that he or she has served as an appointed chief of police or 
head of a law enforcement unit since December 31, 1992, without more 
than a 60 day break in service, that he or she has satisfactorily 
completed training or education deemed by the council to be equivalent 
to the training required by this Code section, or that he or she was 
unable to complete such training due to medical disability, providential 
cause, or other reason deemed sufficient by the council. 


(i) Any chief of police or department head of a law enforcement unit 
who is exempted from the training required by subsection (a) of this 
Code section may choose to attend such training in lieu of the training 
required by Code Section 35-8-20 for any year. 
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History. — Code 1981, § 35-8-20.1,en- to Code Section 28-9-5, in 1993, “Georgia 
acted by Ga. L. 1989, p. 1637, § 1; Ga. L. Peace Officer Standards and Training 
1993, p. 1780, § 1; Ga. L. 1997, p. 542, Council” was substituted for “Peace Offi- 
§ 2; Ga. L. 1997, p. 1488, § 6; Ga. L. 1999, cer Standards and Training Council” in 
p. 777, § 4. subsection (h). 

Code Commission notes. — Pursuant 


OPINIONS OF THE ATTORNEY GENERAL 


Applicability of training require- 1992, must take the 60 hours of chief 
ment. — Newly appointed police chief executive training unless the appointee 
who assumes a term of employment ina has previously completed the training. 
new police agency after December 31, 1996 Op. Att’y Gen. No. 96-16. 


35-8-21. Training requirements for peace officers; waiver; ex- 
emption for retired peace officers; confirmation of 
training. 


(a) During calendar year 1999 and during each calendar year there- 
after, any person employed or appointed as a peace officer shall 
complete 20 hours of training as provided in this Code section; provided, 
however, that any peace officer serving with the Department of Public 
Safety who is a commissioned officer shall receive annual training as 
specified by the commissioner of public safety. 


(b) The training required by subsection (a) of this Code section shall 
be completed in sessions approved or recognized by the Georgia Peace 
Officer Standards and Training Council. 


(c) Peace officers who satisfactorily complete the basic course of 
training in accordance with the provisions of this chapter shall be 
excused from the minimum annual training requirement for the calen- 
dar year during which the basic course is completed. 


(d) Any peace officer who does not fulfill the training requirements of 
this Code section shall lose his or her power of arrest. 


(e) A waiver of the requirement of training provided in this Code 
section may be granted by the Georgia Peace Officer Standards and 
Training Council, in its discretion, upon the presentation of evidence by 
a peace officer that he or she was unable to complete such training due 
to medical disability, providential cause, or other reason deemed 
sufficient by the council. 


(f) Any person who is registered or certified with the council as a 
retired peace officer is excused and exempt from compliance with this 
Code section for the year in which he or she retires. A retired peace 
officer may voluntarily comply with the requirements of this Code 
section and, in that event, such retired peace officer shall receive such 
minimal annual training without payment of any fees or costs, but only 
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if sufficient class space is available. Nothing in this subsection shall be 
deemed to grant an exemption to persons required to complete the 
annual training requirement of this Code section. 


(g) Any person required to comply with this Code section shall 
provide confirmation of his or her training for the previous year to the 
council in a manner required by the council. Failure to provide the 
council with confirmation of training in a timely manner or failure to 
obtain required training in a timely manner shall result in an emer- 
gency suspension of the officer’s certification by the executive director. 
The order of emergency suspension issued by the executive director 
shall be made in writing and shall specify the basis for the determina- 
tion. The emergency suspension order shall continue in effect until the 
training requirements are confirmed or a waiver is issued pursuant to 
subsection (e) of this Code section. An emergency suspension issued 
pursuant to this subsection shall be automatically withdrawn upon 
confirmation of required training or the issuance of a waiver by the 
council. 


History. — Code 1981, § 35-8-21, en- 1999, p. 777, § 5; Ga. L. 2004, p. 986, 
acted by Ga. L. 1988, p. 1063, § 1; Ga. L. § 2A; Ga. L. 2013, p. 864, § 3/HB 366. 


35-8-22. Reimbursement of training expenses by subsequent 
employer of peace officer; collection procedure; re- 
quired documentation. 


(a) Unless otherwise provided by an employment contract to the 
contrary, if the State of Georgia or any county or municipality thereof 
employs a peace officer and said peace officer is hired by another agency 
within 15 months after completing mandated or formalized training 
requirements, then the total expense of training, including salary paid 
during training, shall be reimbursed by the hiring agency to the State 
of Georgia or any county or municipality thereof which initially paid for 
such training. If said officer is hired by another agency during a period 
of 15 to 24 months after mandated or formalized training requirements 
are completed, then one-half of the total expense of training, including 
salary paid during training, shall be reimbursed by the hiring agency to 
the State of Georgia or any county or municipality thereof which 
initially paid for such training. The council shall set standards for 
reimbursement by hiring agencies based upon actual expenses incurred 
in mandated or formalized training by individual departments. 


(b) The State of Georgia or any county or municipality thereof which 
initially paid for the training of a peace officer shall submit an itemized, 
sworn statement to the new employer of the peace officer and shall 
demand payment thereof and may enforce collection of such obligation 
through civil remedies and procedures. 
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(c) Effective July 1, 2003, in order for the State of Georgia or any 
county or municipality thereof to demand reimbursement, the demand- 
ing governmental unit must be able to document that the peace officer 
in question signed an acknowledgment of the terms of this Code section 
or an employment contract specifying the provisions of this Code 
section prior to such peace officer’s employment with the demanding 
governmental unit. Otherwise, this Code section shall not apply to such 
demand for reimbursement. 


History. — Code 1981, § 35-8-22, en- 
acted by Ga. L. 1992, p. 13825, § 2; Ga. L. 
2003, p. 327, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Reimbursement of training ex- bursement after July 1, 2003, for the 
penses. — Documentation requirement training of a peace officer hired before 
in O.C.G.A. § 35-8-22 does not prevent a July 1, 2003. 2006 Op. Att’y Gen. No. 
governmental unit from seeking reim- U2006-2. 


35-8-23. Basic training course for communications officers; cer- 
tification requirements; duties of council; rules and 
regulations. 


(a) As used in this Code section, the term “communications officer” 
means and includes any person employed by the state or a local 
governmental agency to receive, process, or transmit public safety 
information and dispatch law enforcement officers, firefighters, medical 
personnel, or emergency management personnel. 


(b) Any person employed on or after July 1, 1995, as a communica- 
tions officer shall satisfactorily complete a basic training course ap- 
proved by the council. Persons who are employed on July 1, 1994, shall 
register with the council and may be certified by voluntarily complying 
with the certification process. Any person who fails to comply with the 
registration or certification process of the council shall not perform any 
duties of a communications officer and may have his or her certificate 
sanctioned or revoked. 


(c) The council shall conduct administrative compliance reviews with 
respect to the requirements of this Code section. The council, in 
coordination with the Georgia Emergency Communications Authority, 
shall be authorized to promulgate rules and regulations to facilitate the 
administration and coordination of standards, certification, and com- 
pliance reviews consistent with the provisions of this Code section. 


(d) On and after July 1, 1998, the basic training course for commu- 
nications officers shall include training in the use of telecommunica- 
tions devices for the deaf (TDD’s), and no person shall on or after that 
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date be certified by the council under this Code section unless such 
person has satisfactorily completed such training. 


History. — Code 1981, § 35-8-23, en- 
acted by Ga. L. 1994, p. 1355, § 2.1; Ga. L. 
1997, p. 1488, § 7; Ga. L. 1998, p. 540, 
§ 1; Ga. L. 2018, p. 689, § 3-1/HB 751. 

The 2018 amendment, effective Janu- 
ary 1, 2019, inserted “the state or” in the 
middle of subsection (a); and inserted “, in 
coordination with the Georgia Emergency 
Communications Authority,” near the be- 
ginning of the second sentence of subsec- 


Editor’s notes. — Ga. L. 2018, p. 689, 
§ 4-1(b)/HB 751, not codified by the Gen- 
eral Assembly, provides that: “(b) The pro- 
visions of this Act shall not in any manner 
diminish, extinguish, reduce, or affect any 
cause of action for audits, services, or the 
recovery of funds from service providers 
which may have existed prior to January 
1, 2019. Any such cause of action is ex- 
pressly preserved.” 


tion (c). See Editor’s notes for applicabil- 
ity. 


35-8-24. Training requirements for jail officers and juvenile 
correctional officers. 


(a)(1) Any person employed or appointed as a jail officer six months 
after January 1, 1999, shall not be authorized to serve as a jail officer 
in any detention facility after a certain date as provided in subsection 
(b) of this Code section unless such person has successfully completed 
a training course for jail officers approved by the Georgia Peace 
Officer Standards and Training Council. 


(2) Any person employed or appointed as a juvenile correctional 
officer six months after January 1, 1999, shall not be authorized to 
serve as a juvenile correctional officer in any juvenile correctional 
facility after a certain date as provided in subsection (b) of this Code 
section unless such person has successfully completed a training 
course for juvenile correctional officers approved by the Georgia 
Peace Officer Standards and Training Council. 


(b) Any person employed or appointed as a jail officer or juvenile 
correctional officer six months after January 1, 1999, shall have a 
period of six months from the date of initial employment to complete the 
required training course successfully. Any person who fails to complete 
such training course successfully within six months of the date of initial 
employment or appointment as a jail officer or as a juvenile correctional 
officer shall be prohibited from working as a jail officer in a detention 
facility or as a juvenile correctional officer in a juvenile correctional 
facility. 


(c) Applicants and persons certified under this Code section shall be 
subject to the powers and authority of the Georgia Peace Officer 
Standards and Training Council applicable to peace officers as defined 
in this chapter and shall be required to fulfill all requirements of a 
peace officer, except the requirements of paragraph (8) of subsection (a) 
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of Code Section 35-8-8 and peace officer training requirements applica- 
ble to peace officers only. 


(d) Persons employed or serving as jail officers or juvenile correc- 
tional officers whose employment or service commences prior to and 
continues on January 1, 1999, are exempt and excused from compliance 
with the certification provisions of this Code section. 


(e) Jail officers or juvenile correctional officers exempt from the 
certification provisions of this Code section are required to register with 
the council. The registration shall remain in effect for the period of time 
said person is employed as a jail officer or as a juvenile correctional 
officer. 


(f) Any registration granted in this Code section shall not become 
invalid upon termination of employment or appointment as a jail officer 
or juvenile correctional officer if subsequent employment or appoint- 
ment as ajail officer or juvenile correctional officer is commenced within 
12 months of such prior termination as a jail officer or a juvenile 
correctional officer. 


(g) Any jail officer or juvenile correctional officer exempted from 
mandatory compliance with this Code section may choose to be certified 
under this Code section. If so, the council shall have the authority to 
recognize instruction received by such jail officer or juvenile correc- 
tional officer as equivalent to all or part of the instruction required for 
certification under this Code section. 


History. — Code 1981, § 35-8-24, en- to Code Section 28-9-5, in 1998, “January 
acted by Ga. L. 1995, p. 880, § 2; Ga. L. 1, 1999,” was substituted for “the effective 
2008, p. 237, § 3/SB 373. date of this Act” in paragraphs (a)(1) and 

Code Commission notes. — Pursuant (a)(2), subsection (b), and subsection (d). 


JUDICIAL DECISIONS 


Cited in Grier v. State, 262 Ga. App. 
777, 586 S.E.2d 448 (2003). 


35-8-25. Training and certification of bomb technicians, explo- 
sive ordnance disposal technicians, and animal han- 
dlers; intergovernmental assistance agreements. 


(a)(1) Any person who is employed by an agency or authority of this 
state or an agency or authority of a political subdivision of this state 
as a bomb technician, explosive ordnance disposal technician, han- 
dler of an animal trained to detect explosives, or any person who is 
assigned to such duties shall be required to complete successfully a 
training program prescribed by the council which shall consist of an 
initial training program, an apprenticeship, and annual recertifica- 
tion. 
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(2) The council is authorized to award a distinctive device to any 
person certified as an explosive ordnance disposal technician or as a 
handler of an animal trained to detect explosives upon completion of 
the initial training program and apprenticeship period. The council 
may also establish and award distinctive devices for certified explo- 
sive ordnance disposal technicians who qualify as senior or master 
explosive ordnance disposal technicians. Such devices may be worn 
on any law enforcement officer’s or fire official’s uniform. 


(b)(1) The head of any agency which employs one or more certified 
bomb technicians, explosive ordnance disposal technicians, handlers 
of animals trained to detect explosives, or emergency medical tech- 
nicians or emergency medical professionals who provide medical 
support of explosive ordnance disposal operations may establish a 
mutual aid agreement with any other agency for the purpose of 
assisting with the detection, rendering safe, and disposal of destruc- 
tive devices as such term is defined by Code Section 16-7-80. Any such 
mutual aid agreement shall be subject to approval of the governing 
authority of such agency. 


(2) A political subdivision which is aided pursuant to this subsec- 
tion shall reimburse the political subdivision providing the aid for 
any loss or damage to equipment other than fair wear and tear and 
shall pay any expenses incurred in the operation and maintenance of 
such equipment; provided, however, that no such claim shall be 
allowed unless, within 60 days after the same is sustained or 
incurred, the political subdivision providing the aid provides to the 
chief financial officer of the political subdivision receiving the aid an 
itemized notice of the claim made under oath. The political subdivi- 
sion which received the aid shall also pay and reimburse the political 
subdivision furnishing the aid for any overtime compensation paid to 
any employee furnished under this Code section during the time of 
the rendering of the aid and shall defray the actual traveling and 
maintenance expenses of any employee while such employee was 
engaged in rendering the aid. Such reimbursement shall include any 
amounts paid or due for compensation due to personal injury or death 
while such employee was engaged in rendering the aid. 


(3) Unless otherwise expressly provided by its terms, a mutual aid 
agreement established pursuant to this subsection shall not be 
construed as superseding or amending any mutual aid agreement 
adopted pursuant to Chapter 6 of Title 25, Chapter 69 of Title 36, or 
Chapter 3 of Title 38 which applies to emergencies involving explo- 
sives or destructive devices. 


(c)(1) Whenever a bomb technician, explosive ordnance disposal 
technician, handler of an animal trained to detect explosive devices, 
or an emergency medical technician or emergency medical profes- 
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sional who provides medical support of explosive ordnance disposal 
operations employed by an agency or authority of local government 
provides assistance at the request of a state agency or authority, such 
person shall be considered an employee of this state for the purposes 
of Code Section 50-21-22, paragraph (3) of Code Section 34-9-1, and 
Code Section 45-9-3. Such person shall also be entitled to reimburse- 
ment by the requesting agency or authority for actual expenses 
incurred in the same manner as other employees of the agency or 
authority. 


(2) Astate agency or authority receiving assistance from an agency 
or authority of a local government shall reimburse such political 
subdivision for any loss or damage, other than fair wear and tear, to 
any equipment owned by such political subdivision. No claim for the 
loss, damage, or expense shall be allowed unless, within 60 days after 
the same is sustained or incurred, the local government submits an 
itemized notice of the claim under oath to the fiscal officer of the state 
agency or authority. 


(3) A state agency or authority which receives aid from a local 
government shall also pay and reimburse such political subdivision 
for any overtime compensation paid to an employee furnished under 
this Code section during the time of the rendering of the aid. Such 
reimbursement shall include any amounts paid or due for compen- 
sation due to personal injury or death while such employee was 
engaged in rendering the aid. 


(d) An employee of a political subdivision or agency or authority 
thereof who is engaged in the rendering of outside aid pursuant to a 
mutual aid agreement adopted pursuant to this Code section shall have 
the same powers, duties, rights, privileges, and immunities as if such 
employee was engaged in the performing of his or her duties in the 
political subdivisions in which he or she is normally employed. 


(e) Any other provision of law to the contrary notwithstanding, any 
records, books, or documents, as such terms are defined by subsection 
(e) of Code Section 45-11-1, which are prepared for use in any training 
program conducted pursuant to the provisions of this Code section and 
any rules or regulations relating to such training which contain or may 
disclose techniques and procedures for the manufacture or rendering 
safe of any destructive device, as such term is defined by Code Section 
16-7-80, or would disclose guidelines for law enforcement investigations 
or prosecutions of violations of the laws of this state or of the United 
States relating to destructive devices, explosives, or chemical, biologi- 
cal, or nuclear materials shall not be subject to public disclosure 
pursuant to Article 5 of Chapter 11 of Title 9 or Chapter 16 of Title 17 
or Article 4 of Chapter 18 of Title 50 unless the request for disclosure is 
served on the Attorney General as provided by Code Section 9-10-2 and 
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a judge of the superior court finds that such disclosure is required to 
prevent a manifest injustice and that the information is not available 
from any other source. Any such order requiring disclosure shall impose 
such restrictions on access or copying of the material as will ensure that 
such material is not disclosed beyond that required to preserve the 
rights of the parties. Any order requiring disclosure of such material 
may be appealed by the district attorney of the circuit in which such 
order is entered or by the Attorney General. 


History. — Code 1981, § 35-8-25, en- Law reviews. — For article comment- 
acted by Ga. L. 1996, p. 416, § 10; Ga. L. ing on the 1997 amendment of this Code 
1997, p. 160, § 1. section, see 14 Ga. St. U. L. Rev. 179 


Code Commission notes. — Pursuant (1997). 
to Code Section 28-9-5, in 1996, “para- For review of 1996 damage to and intru- 


graph (3) of Code Section 34-9-1” was sion upon property legislation, see 13 Ga. 
substituted for “subsection (3) of Code St. U. L. Rev. 108 (1996). 
Section 34-9-1” in paragraph (c)(1). 


35-8-26. (For effective date, see note.) TASER and electronic 
control weapons; requirements for use; establishment 
of policies; training. 


(a) This Code section shall be known and may be cited as the “TASER 
and Electronic Control Weapons Act.” 


(b) It is the intent and purpose of the Georgia General Assembly to 
establish legal requirements for the official use of electronic control 
weapons and similar devices by law enforcement officers, including 
those officers employed in detention facilities, which requirements shall 
be consistent with generally accepted industry practices. It is the 
further intent of the General Assembly to require that such devices, 
commonly referred to as TASERs or stun-guns, which disrupt the 
central nervous system of the human body, be used for law enforcement 
purposes in a manner consistent with established standards and with 
federal and state constitutional provisions. 


(c) Alaw enforcement unit authorizing the use of electronic control 
weapons or similar devices shall establish lawful written policies and 
directives providing for the use and deployment of such weapons and 
devices that are consistent with the training requirements established 
by the Georgia Peace Officer Standards and Training Council. The 
policies and directives required by this subsection shall be issued prior 
to the issuance of such devices. 


(d) (For effective date, see note.) Prior to the official use of electronic 
control weapons or similar devices, peace officers authorized by the 
officer’s law enforcement unit to use such devices shall be required to 
satisfactorily complete a course of instruction and certification require- 
ments approved by the council. All persons certified to use electronic 
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control weapons shall complete an update or refresher training course 
of such duration and at such time as may be prescribed by the council 
in order for their electronic control weapons certification to remain in 


force and effect. 


(e) A department head authorizing the use of an electronic control 
weapon or similar device or a peace officer using an electronic control 
weapon or similar device in violation of this Code section shall be 
subject to disciplinary action as provided for in this chapter. The council 
is authorized to withdraw or suspend the certification to operate an 
electronic control weapon of any person for failure to meet the update or 
refresher requirements specified in this Code section or for violation of 
any portion of this chapter relating to conditions which may lead to the 
withdrawal, suspension, or probation of a peace officer’s certification. 


(f) (For effective date, see note.) The Georgia Public Safety Training 
Center shall provide council approved training to peace officers for the 
use of electronic control weapons and similar devices. 


History. — Code 1981, § 35-8-26, en- 
acted by Ga. L. 2006, p. 666, § 1/HB 1019. 

Delayed effective date. — Ga. L. 
2006, p. 666, § 2, not codified by the 
General Assembly, provides: “This Act 
shall become effective on January 1, 2007, 
excepting that provisions applying to 
council certification and provisions for 
training offered by the Georgia Public 
Safety Training Center shall become effec- 
tive six months after the effective date of 
an appropriations Act containing a spe- 


cific appropriation to fund certification by 
the council and training by the center.” 
Funds were not appropriated at the 2006, 
2007, 2008, 2009, 2010, 2011, 2012, 2013, 
2014, 2015, 2016, 2017, 2018, or 2019 
sessions of the General Assembly. 

Effective date. — This Code section 
became effective January 1, 2007, except 
for subsections (d) and (f). For effective 
date of these subsections, see the delayed 
effective date note. 


RESEARCH REFERENCES 


ALR. — Liability of manufacturer for 
injuries arising from use of, or failure to 


use, stun gun or taser device, 56 A.L.R. 
6th 467. 


35-8-27. Training requirements for school resource officers. 


(a) It is the best practice for any person assigned or appointed as a 
school resource officer to successfully complete a training course for 
school resource officers approved by the council. 


(b) For purposes of subsection (a) of this Code section, the council 
shall maintain a training course consisting of 40 hours of training for 
school resource officers. Such training course shall, at a minimum, 
provide training in the role of a peace officer assigned to an elementary 
or secondary school, search and seizure in elementary and secondary 
schools, criminal offenses, gang awareness, drug awareness, interviews 
and interrogations, emergency preparedness, and interpersonal inter- 
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actions with adolescents, including the encountering of mental health 
issues. 


History. — Code 1981, § 35-8-27, en- Effective date. — This Code section 
acted by Ga. L. 2017, p. 673, § 1-2/SB 149. became effective July 1, 2017. 


254 


T.35, C.9 SPECIAL POLICEMEN 35-9-2 


CHAPTER 9 
SPECIAL POLICEMEN 

Sec. Sec. 
35-9-1. Definitions. 35-9-11. Termination and revocation of 
35-9-2. | Appointment of special police- appointment. 

men upon application of Gover- 35-9-12. Immunity of state from liabil- 

nor or subdivision of another ity for acts or omissions. 

state. ; 35-9-13. Governor authorized to apply 
35-9-3. Form and content of applica- to other states for appointment 


tion for appointment. 

35-9-4. Qualifications for appoint- 
ment. 

35-9-5. Issuance of certificate of ap- 
pointment; effect of certificate. 

35-9-6. Oath of office. 

35-9-7. | Compensation. 

35-9-8. Status as employee of state. 

35-9-9. Powers and duties generally; 
wearing of special badge; re- 
porting of change of address. 

35-9-10. Special policemen subject to 


of special policemen; liability 
for compensation; effect of pro- 
ceedings upon provision of nor- 
mal police protection by other 
state. 

35-9-14. Exercise of powers by person 
knowing of revocation of ap- 
pointment; effect of filing and 
mailing of notice of revocation 
of appointment. 

35-9-15. Appointment of law enforce- 


rules and regulations of ap- ment officer of United States or 
pointing authority. any state as officer of this state. 
Cross references. — Special officers 


for protection of railroad property, 
§ 46-8-230 et seq. 


35-9-1. Definitions. 


As used in this chapter, the term “appointing authority” means the 
Governor of this state or any officer or agency to whom the power to 
appoint and deputize special policemen is delegated. 


35-9-2. Appointment of special policemen upon application of 
Governor or subdivision of another state. 


Upon the application of the governor of any state or subdivision 
thereof owning or having an interest in any property situated wholly or 
partly in this state, the Governor of this state, or any officer or agency 
to whom or which he may delegate his powers and duties under this 
chapter, may appoint and deputize as special policemen, with the 
powers and duties provided for in Code Section 35-9-9, such number of 
persons designated in the application as may be deemed necessary for 
the additional protection of such property. 
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History. — Ga. L. 1943, p. 595, § 1. ers of Governor, §§ 38-3-22, 38-38-51, 
Cross references. — Emergency pow- 45-12-29 et seq. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 38 Am. Jur. 2d, Gover- C.J.S. — 81A C.J.S., States, § 254 et 
nor, §§ 4, 5. seq. 


35-9-3. Form and content of application for appointment. 


Applications under Code Section 35-9-2 shall be made in writing 
upon forms prescribed by the appointing authority and shall contain 
the name, age, nationality, and address of each person for whom an 
appointment as special policeman is sought and such other information 
concerning the person as the appointing authority may require. 


History. — Ga. L. 1943, p. 595, § 2. 


35-9-4. Qualifications for appointment. 


No person shall be appointed a special policeman under Code 
Sections 35-9-2 and 35-9-3, this Code section, and Code Sections 35-9-5 
through 35-9-12 unless he is a citizen of the United States, is a person 
of good moral character, and has not previously been convicted of a 
felony. 


History. — Ga. L. 1943, p. 595, § 4; Ga. 
L. 1993, p. 91, § 35. 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- De facto marshal has the same right 
larity of the statutory provisions, deci- to make an arrest as one regularly 
sions under former Penal Code 1910, appointed. McDuffie v. State, 121 Ga. 
§ 337, are included in the annotations for 580, 49 S.E. 708 (1905) (decided under 
this Code section. former Penal Code 1910, § 337). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public tions, § 624 et seq. 67 C.J.S., Officers and 
Officers and Employees, §§ 48 et seq., 70. Public Employees, §§ 22, 70, 71, 72. 73 
70 Am. Jur. 2d, Sheriffs, Police, and Con- C.J.S., Public Administrative Law and 
stables, § 7 et seq. Procedures, § 108 et seq. 

C.J.S. — 63 C.J.S., Municipal Corpora- 


35-9-5. Issuance of certificate of appointment; effect of certifi- 
cate. 


(a) The appointing authority shall issue a certificate of appointment 
to each person appointed as a special policeman under Code Sections 
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35-9-2 through 35-9-4, this Code section, and Code Sections 35-9-6 
through 35-9-14 in such form as it may prescribe. 


(b) The certificate of appointment shall constitute the appointee’s 
authority for exercising the powers and carrying out the duties con- 
ferred and imposed upon him by Code Sections 35-9-2 through 35-9-4, 
this Code section, and Code Sections 35-9-6 through 35-9-12. 


History. — Ga. L. 1943, p. 595, § 3; Ga. 
L. 1993, p. 91, § 35. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- tions, § 628 et seq. 67 C.J.S., Officers and 
iffs, Police, and Constables, § 13. Public Employees, §§ 90, 91, 141, 188. 
C.J.S. — 63 C.J.S., Municipal Corpora- 


35-9-6. Oath of office. 


Each person appointed under Code Sections 35-9-2 through 35-9-5, 
this Code section, and Code Sections 35-9-7 through 35-9-12 shall, 
within 15 days after his certificate of appointment has been issued and 
before entering upon the duties of his office, take and subscribe the oath 
prescribed by Code Section 45-3-1 and file it in the office of the 
appointing authority. 


History. — Ga. L. 1943, p. 595, § 4; Ga. 
L. 1993, p. 91, § 35. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 15. 


35-9-7. Compensation. 


The compensation of a special policeman shall be fixed in such 
amount as may be agreed upon between him and the state, political 
subdivision, department, agency, or district requesting his employment; 
and the latter shall be liable for the payment thereof. 


History. — Ga. L. 1943, p. 595, § 6. 
RESEARCH REFERENCES 
Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 63 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 5, 258 et seq. tions, § 634 et seq. 67 C.J.S., Officers and 


70 Am. Jur. 2d, Sheriffs, Police, and Con- Public Employees, § 374 et seq. 
stables, §§ 41, 42, 45. 
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35-9-8. Status as employee of state. 


Each person appointed as a special policeman under Code Sections 
35-9-2 through 35-9-7, this Code section, and Code Sections 35-9-9 
through 35-9-12 shall for all purposes be deemed to be an employee of 
the state, political subdivision, department, agency, or district request- 
ing his appointment. 


History. — Ga. L. 1943, p. 595, § 6; Ga. 
L. 1993, p. 91, § 35. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 62 C.J.S., Municipal Corpora- 
Officers and Employees, §§ 1, 7. 70 Am. tions, § 573 et seq. 67 C.J.S., Officers and 
Jur. 2d, Sheriffs, Police, and Constables, Public Employees, §§ 2, 3. 

§ 1. 


35-9-9. Powers and duties generally; wearing of special badge; 
reporting of change of address. 


(a) Each person appointed as a special policeman under Code Sec- 
tions 35-9-2 through 35-9-8, this Code section, and Code Sections 
35-9-10 through 35-9-12 shall: 


(1) Be charged with the duty of protecting and preserving the 
property described in the application for his appointment; 


(2) Have power to arrest all persons trespassing or committing 
offenses or crimes on the property described in the application for his 
appointment; 


(3) Have and may exercise the powers of a peace officer, but only 
upon the property or in connection with the property described in the 
application for his appointment; and 


(4) Have power to possess and carry such firearms and other 
weapons while on duty as may be prescribed by the appointing 
authority. 


(b) When on duty, a special policeman shall wear a metallic badge 
upon which shall be inscribed the words “special policeman.” 


(c) Whenever a person appointed as a special policeman shall change 
his residence, he shall forthwith give notice of his new address to the 
appointing authority. 


History. — Ga. L. 1943, p. 595, § 5; Ga. 
L. 1993, p. 91, § 35. 
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SPECIAL POLICEMEN 


35-9-11 


OPINIONS OF THE ATTORNEY GENERAL 


Limitation on authority. — Special 
policemen may not be appointed pursuant 
to O.C.G.A. §§ 35-9-1 through 35-9-14 by 
a political subdivision of this state for 
such purposes as enforcement of traffic 
laws and ordinances. 1999 Op. Att’y Gen. 
No. 99-6. 


Property in need of “protecting and 
preserving” must be property which is 
owned or in which an interest is held by a 
foreign state, political subdivision, depart- 
ment, agency, or district requesting ap- 
pointment of a special policeman. 1999 
Op. Att’y Gen. No. 99-6. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 227. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, §§ 323, 324. 


35-9-10. Special policemen subject to rules and regulations of 
appointing authority. 


Every special policeman appointed under Code Sections 35-9-2 
through 35-9-9, this Code section, and Code Sections 35-9-11 and 
35-9-12 shall at all times be subject to the rules and regulations of the 
appointing authority and to the supervision and control of such person 
or persons as the Governor of this state may from time to time 
designate. 


History. — Ga. L. 1943, p. 595, § 9; Ga. 
L. 1993, p. 91, § 35. 


35-9-11. Termination and revocation of appointment. 


(a) The appointment of any special policeman under Code Sections 
35-9-2 through 35-9-10, this Code section, and Code Section 35-9-12 
shall terminate and his authority thereunder shall cease whenever the 
governor of the state requesting his appointment shall file a notice in 
the office of the appointing authority, in such form as the latter may 
prescribe, to the effect that his services are no longer required. 


(b) The appointing authority shall also have power, on its own 
motion at any time and for any reason or cause deemed sufficient by the 
appointing authority, to revoke the appointment of any special police- 
man by filing a revocation thereof in its office and mailing a notice of 
such filing to the governor of the state requesting his appointment and 
also to the person whose appointment is revoked at his address as it 
appears in the application for appointment or the latest statement 
thereof on file. 


History. — Ga. L. 1943, p. 595, § 8; Ga. 
L. 1993, p. 91, § 35. 
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LAW ENFORCEMENT OFFICERS AND AGENCIES 


35-9-13 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 100 et seq. 
C.J.S. — 63 C.J.S., Municipal Corpora- 


tions, § 624 et seq. 67 C.J.S., Officers and 
Public Employees, § 62 et seq. 


35-9-12. Immunity of state from liability for acts or omissions. 


Neither this state nor any political subdivision of this state nor any 
department, officer, board, bureau, or other agency of either the state or 
any political subdivision thereof shall be liable or accountable in any 
way for or on account of the appointment of any special policeman or for 
or on account of any act or omission on the part of any special policeman 
in connection with his powers and duties under Code Sections 35-9-2 


through 35-9-11 and this Code section. 


History. — Ga. L. 1943, p. 595, $ 7; Ga. 
L. 1993, p. 91, § 35. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 293, 294, 295, 
299, 315 et seq. 72 Am. Jur. 2d, States, 
Territories, and Dependencies, §§ 102, 
129. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 640 et seq., 646 et seq. 67 C.J.S., 


ALR. — Civil liability of law enforce- 
ment officers for malicious prosecution, 28 
A.L.R.2d 646; 81 A.L.R.4th 1031. 

Governmental tort liability for failure to 
provide police protection to specifically 
threatened crime victim, 46 A.L.R.4th 
948. 


Officers and Public Employees, § 350 et 
seq. 81A C.J.S., States, §§ 330, 331. 


35-9-13. Governor authorized to apply to other states for ap- 
pointment of special policemen; liability for compensa- 
tion; effect of proceedings upon provision of normal 
police protection by other state. 


(a) The Governor of this state is authorized, in his discretion, to 
make application to the governor of any other state for the appointment 
of special policemen for the additional protection of any property 
situated wholly or partly in such other state, which property is owned 
by this state or any subdivision thereof or in which this state or any 
subdivision thereof has any interest. 


(b) This state or the subdivision thereof owning or having an interest 
in the property for the protection of which any such special policeman 
is appointed shall be liable for the compensation and expenses of such 
policeman and shall have full power and authority to provide or 
otherwise arrange for the payment of such compensation and expenses. 


(c) Nothing contained in this Code section shall be construed to 
relieve the state or the political subdivision thereof in which such 
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property is wholly or partly located from providing such normal police 
protection as it ordinarily and customarily provides for other property 
situated therein. 


History. — Ga. L. 1943, p. 595, § 10. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 38 Am. Jur. 2d, Gover- C.J.S. — 81A C.J.S., States, § 254 et 
nor, §§ 4, 5. seq. 


35-9-14, Exercise of powers by person knowing of revocation of 
appointment; effect of filing and mailing of notice of 
revocation of appointment. 


Any person knowing of the revocation of his appointment as a special 
policeman or having in any manner received notice thereof who 
exercises or attempts to exercise any of the powers of a special 
policeman under Code Sections 35-9-2 through 35-9-12 shall be guilty of 
a misdemeanor. The filing and mailing of the notice of revocation of the 
appointment as provided in Code Section 35-9-11 shall be presumptive 
evidence that the person whose appointment was revoked knew of the 
revocation. 


History. — Ga. L. 1943, p. 595, § 8. 


35-9-15. Appointment of law enforcement officer of United 
States or any state as officer of this state. 


(a) On request of the sheriff or the chief or director of a law 
enforcement agency of this state or of any political subdivision thereof, 
and with the consent of the employee concerned, a law enforcement 
officer of the United States or any of the several states may be 
appointed as a law enforcement officer of this state for the purpose of 
providing mutual assistance in the enforcement of the laws of this state 
or of the United States. A law enforcement officer who is appointed 
pursuant to this Code section shall be considered a law enforcement 
officer of the appointing agency and shall have the same powers, duties, 
privileges, and immunities as a law enforcement officer employed by 
the appointing agency. 


(b) Any such appointment shall be in writing, signed by the sheriff or 
the chief or director of the appointing agency, and shall specify the 
powers, duties, and responsibilities of the employee so appointed. Such 
appointment shall be at the pleasure of the sheriff or the chief or 
director of the appointing law enforcement agency. The appointment 
shall terminate if the person appointed ceases to be employed by an 
agency of the United States or of the several states. A copy of the 
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appointment shall be filed in the executive office of the appointing 


agency. 


(c) In lieu of any other oath prescribed by the laws of this state, a law 
enforcement officer appointed pursuant to this Code section shall take 
an oath to support and defend the Constitution of this state and to 
execute well and faithfully the laws of this state during the term of such 
appointment. 


(d) As used in this Code section, the term “law enforcement agency” 
includes, but is not limited to, any sheriff’s office, municipal police 
department, county police department, prosecuting attorney’s office, or 
any agency of the state or a political subdivision of this state whose 
employees are authorized to enforce the laws of this state. 


(e) The following laws shall not apply to law enforcement officers 


appointed pursuant to this Code section: 


(1) Code Section 45-2-1, relating to persons ineligible to hold civil 


office; and 


(2) Chapter 8 of this title, known as the “Georgia Peace Officer 


Standards and Training Act.” 


History. — Ga. L. 1982, p. 1089, § 1; 
Code 1981, § 35-9-15, enacted by Ga. L. 


1982, p. 1089, § 4; Ga. L. 2012, p. 775, 
§ 35/HB 942. 


OPINIONS OF THE ATTORNEY GENERAL 


Qualifications of appointee. — 
While the Georgia Peace Officer Stan- 
dards and Training Act, O.C.G.A. Ch. 8, T. 
35, does not apply to a person appointed 
pursuant to O.C.G.A. § 35-9-15, such per- 
son must be a law enforcement officer of 
the United States or of any state prior to 
such appointment. 1999 Op. Att’y Gen. 
No. 99-6. 

Authority of out-of-state trooper. — 
Absent a written appointment as a special 
policeman pursuant to O.C.G.A. 


§ 35-9-15 by an authorized agency of this 
state, an out-of-state trooper who is in 
official attendance with a visiting profes- 
sional or school athletic team is a private 
citizen with no law enforcement powers 
beyond those possessed by any private 
citizen. 1987 Op. Atty Gen. No. 87-14. 

Off-duty military police may not be 
employed by a chief of police as part-time 
city police officers. 1991 Op. Att’y Gen. No. 
91-3. 
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CHAPTER 10 
MUNICIPAL AND COUNTY POLICE DEPARTMENTS’ 
NOMENCLATURE 
Sec. Sec. 
35-10-1. Short title. tisement, publication, or pro- 
35-10-2. Declaration of public purpose. duction. 
35-10-3. Definitions. 35-10-6. Procedure for obtaining per- 
35-10-4. Prohibition against use of no- mission to use nomenclature or 
menclature pertaining to par- symbols; discretion of local gov- 
ticular police department in erning body. 


connection with solicitation, 35-10-7. Injunctions against violations. 
advertisement, publication, or 3549.8 Criminal penalties. 


production: 35-10-9. Actions for civil dama 
Sans meee ; _ -10-9. ges. 
35-10-5. Prohibition against use of sym 35:10:10) Criminal penalties, 


bols pertaining to particular ; . 
police department in connec- 35-10-11. Name required on vehicles 


tion with solicitation, adver- used to enforce traffic laws. 


Editor’s notes. — Ga. L. 1996, p. 445, tions 35-10-1 through 35-10-8 and was 
§ 1, effective April 2, 1996, repealed the based on Code 1981, §§ 35-10-1 through 
Code sections formerly codified at this 35-10-8, enacted by Ga. L. 1994, p. 1392, 
chapter and enacted the current chapter. § 1. 
The former chapter consisted of Code Sec- 


35-10-1. Short title. 


This chapter shall be known and may be cited as the “Municipal and 
County Police Departments’ Nomenclature Act of 1996.” 


History. — Code 1981, § 35-10-1, en- 
acted by Ga. L. 1996, p. 445, § 1. 


JUDICIAL DECISIONS 


Cited in Local 491 v. Gwinnett County, 
510 F. Supp. 2d 1271 (N.D. Ga. 2007). 


35-10-2. Declaration of public purpose. 


It is declared to be contrary to the health, safety, and public welfare 
of the people of this state for any individual or organization to act ina 
manner which would mislead the public into believing that a member of 
the public is dealing with any municipal or county police department or 
with a member thereof when in fact the individual or organization is 
not the municipal or county police department or a member thereof. 
Furthermore, the municipal or county police department, which has 
provided quality law enforcement services to the citizens of this state, 
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has established a name for excellence in its field. This name should be 
protected for the department, its members, and the citizens of this 
state. Therefore, no person or organization should be allowed to use any 
municipal or county police department’s name or any term used to 
identify the department or its members without the expressed permis- 
sion of the local governing authority. The provisions of this chapter are 
in furtherance of the promotion of this policy. 


History. — Code 1981, § 35-10-2, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-3. Definitions. 


As used in this chapter, the term: 


(1) “Badge” means any official badge used in the past or present by 
members of municipal or county police departments. 


(2) “Chief of police” means the chief of police for any municipal or 
county police department. 


(3) “Department” means any municipal or county police depart- 
ment. 


(4) “Director of public safety” means the director of public safety 
for any municipal or county police department. 


(5) “Emblem” means any official patch or other emblem worn 
currently or formerly or used by the department to identify the 
department or its employees. 


(6) “Local governing authority” means, with respect to a county, 
the governing authority of the county and, with respect to a munic- 
ipality, the governing authority of the municipality. 


(7) “Person” means any person, corporation, organization, or polit- 
ical subdivision of this state. 


(8) “Willful violator” means any person who knowingly violates the 
provisions of this chapter. Any person who violates this chapter after 
being advised in writing by the local governing authority that such 
person’s activity is in violation of this chapter shall be considered a 
willful violator and shall be considered in willful violation of this 
chapter. Any person whose agent or representative is a willful 
violator and who has knowledge of the violation by the agent or 
representative shall also be considered a willful violator and in 
willful violation of this chapter, unless upon learning of the violation 
he or she immediately terminates the agency or other relationship 
with such violator. 
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History. — Code 1981, § 35-10-3, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-4. Prohibition against use of nomenclature pertaining to 
particular police department in connection with solic- 
itation, advertisement, publication, or production. 


Whoever, except with the express written permission of the local 
governing authority, knowingly uses words pertaining to a particular 
municipal or county police department in connection with the planning, 
conduct, or execution of any solicitation; advertisement, circular, book, 
pamphlet, or other publication; or play, motion picture, broadcast, 
telecast, telemarketing, or other production in a manner reasonably 
calculated to convey the impression that such solicitation; advertise- 
ment, circular, book, pamphlet, or other publication; or play, motion 
picture, broadcast, telecast, telemarketing, or other production is 
approved, endorsed, or authorized by or associated with the department 
shall be in violation of this chapter. 


History. — Code 1981, § 35-10-4, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-5. Prohibition against use of symbols pertaining to par- 
ticular police department in connection with solicita- 
tion, advertisement, publication, or production. 


Any person who uses or displays any current or historical symbol, 
including any emblem, seal, or badge, used by the department in 
connection with the planning, conduct, or execution of any solicitation; 
advertisement, circular, book, pamphlet, or other publication; or play, 
motion picture, broadcast, telecast, telemarketing, or other production 
in a manner reasonably calculated to convey the impression that such 
solicitation; advertisement, circular, book, pamphlet, or other publica- 
tion; or play, motion picture, broadcast, telecast, telemarketing, or other 
production is approved, endorsed, or authorized by or associated with 
the department without written permission from the local governing 
authority shall be in violation of this chapter. 


History. — Code 1981, § 35-10-5, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-6. Procedure for obtaining permission to use nomencla- 
ture or symbols; discretion of local governing body. 


Any person wishing permission to use the nomenclature or a symbol 
of a department may submit a written request for such permission to 
the chief of police or director of public safety. Within 15 calendar days 
after receipt of the request, the chief of police or director of public safety 
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shall send a notice with his or her recommendation to the local 
governing authority stating whether the person may use the requested 
nomenclature or symbol. Within 30 calendar days after receipt of a 
recommendation from the chief of police or director of public safety, the 
local governing authority shall send a notice to the requesting party of 
their decision on whether or not the person may use the requested 
nomenclature or symbol. If the local governing authority does not 
respond within the 30 day time period, then the request is presumed to 
have been approved. The grant of permission under Code Section 
35-10-4 or 35-10-5 shall be in the discretion of the local governing 
authority under such conditions as the local governing authority may 
impose. 


History. — Code 1981, § 35-10-6, en- 
acted by Ga. L. 1996, p. 445, § 1; Ga. L. 
1999, p. 81, § 35. 


35-10-7. Injunctions against violations. 


Whenever there shall be an actual or threatened violation of Code 
Section 35-10-4 or 35-10-5, the local governing authority shall have the 
right to apply to the superior court of the county of residence of the 
violator for an injunction to restrain the violation. 


History. — Code 1981, § 35-10-7, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-8. Criminal penalties. 


In addition to any other relief or sanction for a violation of Code 
Section 35-10-4 or 35-10-5, where the violation is willful, the local 
governing authority shall be entitled to collect a civil penalty in the 
amount of $500.00 for each violation. Further, when there is a finding 
of willful violation, the local governing authority shall be entitled to 
recover reasonable attorney’s fees for bringing any action against the 
violator. The local governing authority shall be entitled to seek civil 
sanctions in the superior court in the county of residence of the violator. 


History. — Code 1981, § 35-10-8, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-9. Actions for civil damages. 


Any person who has given money or any other item of value to 
another person due in part to such person’s use of department nomen- 
clature or symbols in violation of this chapter may maintain a suit for 
damages against the violator. Where it is proven that the violation was 
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willful, the victim shall be entitled to recover treble damages, punitive 
damages, and reasonable attorney’s fees. 


History. — Code 1981, § 35-10-9, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-10. Criminal penalties. 


Any person who violates the provisions of this chapter shall be guilty 
of a felony and upon conviction thereof shall be subject to a fine of not 
less than $1,000.00 or more than $5,000.00 or to imprisonment for not 
less than one or more than five years, or both. Each violation shall 
constitute a separate offense. 


History. — Code 1981, § 35-10-10, en- 
acted by Ga. L. 1996, p. 445, § 1. 


35-10-11. Name required on vehicles used to enforce traffic 
laws. 


No law enforcement agency shall enforce the traffic laws of this state 
or any traffic ordinances with any name of law enforcement authority 
on its vehicles other than the name of the applicable county or 
municipality or the state. 


History. — Code 1981, § 35-10-11, en- 
acted by Ga. L. 1996, p. 445, § 1. 


267 


Chap. 
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10. 
11. 
12. 


13. 


14. 
15. 
16. 
17. 


18. 


19. 


20. 
21. 


TITLE 36 
LOCAL GOVERNMENT 


Provisions Applicable to Counties Only 


General Provisions, 36-1-1 through 36-1-27. 

Militia Districts, 36-2-1 through 36-2-7. 

County Boundaries, 36-3-1 through 36-3-27. 

Change or Removal of County Site, 36-4-1 through 36-4-6. 


Organization of County Government, 36-5-1 through 
36-5-29. 


County Treasurer, 36-6-1 through 36-6-28. 

County Surveyor, 36-7-1 through 36-7-16. 

County Police, 36-8-1 through 36-8-7. 

County Property Generally, 36-9-1 through 36-9-11. 
Public Works Contracts, 36-10-1 through 36-10-5. 
Claims Against Counties, 36-11-1 through 36-11-7. 


Supervision and Support of Paupers, 36-12-1 through 
36-12-5. 


Building, Electrical, and Other Codes, 36-13-1 through 
36-13-12. 


County Bridges, 36-14-1 through 36-14-3. 
County Law Library, 36-15-1 through 36-15-13. 
County Historical Container, 36-16-1 through 36-16-5. 


Grants of State Funds to Counties, 36-17-1 through 
36-17-25. 


Regulation of Cable Television Systems, 36-18-1 through 
36-18-5. 


Immunity From Antitrust Liability, 36-19-1 and 36-19-2. 
[Redesignated] 


County Leadership Training, 36-20-1 through 36-20-9. 
Group Health Benefits Program, 36-21-1 through 36-21-10. 
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T.36 
Chap. 


22. 


LOCAL GOVERNMENT T.36 


Land Conservation, 36-22-1 through 36-22-15. [Redesig- 
nated] 


23 through 29. Reserved. 


Provisions Applicable to Municipal Corporations Only 


30. 
31. 


32. 
33. 


34. 


35. 
36. 
37. 


38. 
39. 
40. 


41. 


42. 


43. 


44. 
45. 


General Provisions, 36-30-1 through 36-30-13. 


Incorporation of Municipal Corporations, 36-31-1 through 
36-31-12. 


Municipal Courts, 36-32-1 through 36-32-41. 


Liability of Municipal Corporations for Acts or 
Omissions, 36-33-1 through 36-33-6. 


Powers of Municipal Corporations Generally, 36-34-1 
through 36-34-8. 


Home Rule Powers, 36-35-1 through 36-35-8. 
Annexation of Territory, 36-36-1 through 36-36-119. 


Acquisition and Disposition of Real and Personal Property 
Generally, 36-37-1 through 36-37-10. 


Bonds, 36-38-1 through 36-38-23. 
Street Improvements, 36-39-1 through 36-39-34. 


Grants of State Funds to Municipal Corporations, 36-40-1 
through 36-40-46. 


Urban Residential Finance Authorities for Large 
Municipalities, 36-41-1 through 36-41-13. 


Downtown Development Authorities, 36-42-1 through 
36-42-17. 


City Business Improvement Districts, 36-43-1 through 
36-43-9. 


Redevelopment Powers, 36-44-1 through 36-44-23. 
Municipal Training, 36-45-1 through 36-45-20. 


46 through 59. Reserved. 


Provisions Applicable to Counties and Municipal 


60. 
61. 


Corporations 
General Provisions, 36-60-1 through 36-60-26. 
Urban Redevelopment, 36-61-1 through 36-61-19. 
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Chap. 
62 
62A 


63. 


64. 
65. 
66. 
66A. 


66B. 


66C. 


67. 


67A. 


68. 


69. 
69A. 
70. 


71. 


12. 


73. 
74. 


75. 


76. 


LOCAL GOVERNMENT T.36 


Development Authorities, 36-62-1 through 36-62-14. 


Conduct of Members of Local Authorities, 36-62A-1 through 
36-62A-22. 


Resource Recovery Development Authorities, 36-63-1 
through 36-63-11. 


Recreation Systems, 36-64-1 through 36-64-15. 
Immunity from Antitrust Liability, 36-65-1 through 36-65-2. 
Zoning Procedures, 36-66-1 through 36-66-6. 


Transfer of Development Rights, 36-66A-1 through 
36-66A-2. 


Mobile Broadband Infrastructure Leads to 
Development, 36-66B-1 through 36-66B-7. 


Streamlining Wireless Facilities and Antennas, 36-66C-1 
through 36-66C-21. 


Zoning Proposal Review Procedures, 36-67-1 through 
36-67-6. [Repealed] 


Conflict of Interest in Zoning Actions, 36-67A-1 through 
36-67A-6. 


Merger of Municipal Government with County, 36-68-1 
through 36-68-4. 


Mutual Aid, 36-69-1 through 36-69-10. 
Interlocal Cooperation, 36-69A-1 through 36-69A-9. 


Coordinated and Comprehensive Planning and Service De- 
livery by Counties and Municipalities, 36-70-1 through 
36-70-28. 


Development Impact Fees, 36-71-1 through 36-71-13. 


Abandoned Cemeteries and Burial Grounds, 36-72-1 
through 36-72-16. 


Contracts for Regional Facilities, 36-73-1 through 36-73-4. 


Local Government Code Enforcement Boards, 36-74-1 
through 36-74-50. 


War on Terrorism Local Assistance, 36-75-1 through 
36-75-13. 


Expedited Franchising of Cable and Video Services, 36-76-1 
through 36-76-11. 
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T.36 


Chap. 
77 through 79. Reserved. 


LOCAL GOVERNMENT 


T.36 


Provisions Applicable to Counties, Municipal Corporations, 
and Other Governmental Entities 


Government Investment Pool, 36-83-1 through 


Interlocal Risk Management Agencies, 36-85-1 through 


Programs, 36-87-1 through 


Local Government Cable Fair Competition, 36-90-1 through 


Waiver of Immunity for Motor Vehicle Claims, 36-92-1 


80. General Provisions, 36-80-1 through 36-80-27. 
81. Budgets and Audits, 36-81-1 through 36-81-20. 
82. Bonds, 36-82-1 through 36-82-256. 
83. Local 
36-83-8. 
84. Purchasing Preferences, 36-84-1. 
85. 
36-85-20. 
86. Local Government Efficiency, 36-86-1 through 36-86-4. 
87. Participation in Federal 
36-87-2. 
88. Enterprise Zones, 36-88-1 through 36-88-10. 
89. Homeowner Tax Relief Grants, 36-89-1 through 36-89-6. 
90. 
36-90-8. 
91. Public Works Bidding, 36-91-1 through 36-91-119. 
92. 
through 36-92-5. 
93. Infrastructure Development Districts, 


36-93-26. [Repealed] 


Cross references. — Definition of 
term “county governing authority” as used 
in laws of state, § 1-3-3(7). Establish- 
ment, powers, duties, and responsibilities 
of county board of health in each county of 
state, T. 31, C. 3. Jurisdiction and author- 
ity of counties as to public roads generally, 
§ 32-4-40 et seq. Authority of counties to 
license roadhouses, public dance halls, 
and similar establishments, § 43-21-50 et 
seq. Prohibition against requiring munic- 
ipal or county officers or employees to 
reside within boundaries of municipality 


36-93-1 through 


or county, § 45-2-5. Purchase of liability 
insurance for members of municipal, 
county, or other governing bodies, 
§ 45-9-20 et seq. Contracts between coun- 
ties and State Personnel Board relating to 
inclusion of county employees in health 
insurance plans established under T. 45, 
C. 18, A. 1. County taxation generally, 
§ 48-5-220 et seq. Creation, powers, and 
duties of area planning and development 
commissions, § 50-8-30 et seq. 

Law reviews. — For article, “The Use 
of the Police Power by Local Governments 
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and Some Problems of Intergovernmental 
Relations,” see 8 J. Pub. L. 109 (1959). For 
article, “Discretion in Georgia Local Gov- 
ernment Law,’ see 8 Ga. L. Rev. 614 
(1974). For article analyzing the changing 
relationship between state and local gov- 
ernments in Georgia in light of “Amend- 
ment 19,” see 9 Ga. L. Rev. 757 (1975). For 
article, “Selected Oddities in Georgia Mu- 
nicipal Law,” see 9 Ga. L. Rev. 783 (1975). 
For article discussing developments in 
Georgia’s local government law in 1976 
and 1977, see 29 Mercer L. Rev. 189 
(1977). For article surveying Georgia 
cases in the area of local government law 
from June 1977 through May 1978, see 30 
Mercer L. Rev. 133 (1978). For annual 
survey on local government law, see 36 
Mercer L. Rev. 255 (1984). For article 
surveying local government law in 
1984-1985, see 37 Mercer L. Rev. 313 
(1985). For annual survey of local govern- 
ment law, see 39 Mercer L. Rev. 275 
(1987). For annual survey of local govern- 
ment law, see 40 Mercer L. Rev. 303 
(1988). For annual survey of local govern- 
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ment law, see 42 Mercer L. Rev. 359 
(1990). For annual survey of local govern- 
ment law, see 43 Mercer L. Rev. 317 
(1991). For annual survey article on local 
government law, see 45 Mercer L. Rev. 325 
(1993). For annual survey article on local 
government law, see 46 Mercer L. Rev. 363 
(1994). For student article, “Georgia Local 
Government Law: Court Resolution of 
County Government Disagreements,” see 
46 Mercer L. Rev. 599 (1994). 

For annual survey article on local gov- 
ernment law, see 49 Mercer L. Rev. 215 
(1997). 

For annual survey article on local gov- 
ernment law, see 50 Mercer L. Rev. 263 
(1998). For annual survey article discuss- 
ing local government law, see 51 Mercer L. 
Rev. 397 (1999). For annual survey article 
on local government law, see 52 Mercer L. 
Rev. 341 (2000). For article on cases in 
which the supreme court reversed the 
court of appeals on the subject of local 
government law, see 56 Mercer L. Rev. 1 
(2004). 
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Sec. 

36-1-1. 
36-1-2. 
36-1-3. 
36-1-4. 
36-1-5. 
36-1-6. 


36-1-7. 


36-1-8. 
36-1-9. 
36-1-10. 


36-1-11. 


36-1-11.1. 
36-1-12. 
36-1-13. 


36-1-14. 
36-1-15. 


36-1-16. 


36-1-17. 
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Provisions Applicable to Counties Only 


CHAPTER 


GENERAL PROVISIONS 


Names of counties. 

Extent of jurisdiction of coun- 
ties divided by water. 

County a body corporate; 
power to sue and be sued gen- 
erally. 

When county liable to be sued. 
Service upon county. 
Publication of annual financial 
statement; contents. 
Submission to grand jury of 
sworn returns of receipts and 
disbursements; approval or 
disapproval; appearance to ex- 
plain errors; failure to make 
return. 

Investment of certain tax pro- 
ceeds in authorized bonds; reg- 
istration of bonds. 

Payment into county treasury. 
Employment of accountant to 
examine books. 

Additional temporary person- 
nel and equipment for assis- 
tance of county officers or de- 
partments. 

Expenditure of funds for insur- 
ance and employment benefits. 
Courthouse to remain open 
during normal working hours. 
Speculation in county orders 
by county officer. 

Interested transactions prohib- 
ited; removal from office for vi- 
olation. 

Prohibition, regulation, and 
taxation of fortunetelling and 
similar practices. 

Garbage, trash, waste, or re- 
fuse not to be transported 
across state or county boundar- 
ies for dumping without per- 
mission; exemption. 

Authority of county employees 
to issue citations for violation 
of ordinances and regulations 


Sec. 


36-1-18. 


36-1-19. 


36-1-19.1. 


36-1-20. 


36-1-21. 


36-1-22. 


36-1-23. 


36-1-24. 


36-1-25. 
36-1-26. 


36-1-27. 
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in counties having population 
of 550,000 or more; jurisdic- 
tion; effect of failure to re- 
spond. 

Authority of counties having 
population of 550,000 or more 
to assess against cost of repair- 
ing streets as necessitated by 
private construction activity; 
liens. 

Appropriation for charitable 
grants or contributions in 
counties having population 
greater than 550,000; estab- 
lishment of boards or councils 
to devise procedures and ad- 
vise governing authority [Re- 
pealed]. 

Appropriations for charitable 
grants or contributions in 
counties having population of 
400,000 or more; boards or 
councils to establish proce- 
dures and advise governing au- 
thorities. 

Ordinances for governing and 
policing of unincorporated ar- 
eas of county. 

Civil service system for county 
employees. 

Business and occupational li- 
cense taxes and fees [Re- 
pealed]. 

Purchase from county of mate- 
rials used in the construction of 
water systems, sewer systems, 
storm and drainage systems, 
buildings, or other facilities. 
Training classes for clerks of 
governing authority of county. 
Official minutes of meetings. 
Contracts for utility services; 
terms and conditions. 
Referendum approval required 
prior to expenditure of public 
funds for establishment of 


T.36, C.1 GENERAL PROVISIONS 36-1-1 


fixed guideway transit; defini- tion to qualified voters; ballot 
tions; submission of the ques- language. 


Law reviews. — For annual survey of 
local government law, see 35 Mercer L. 
Rev. 233 (1983). 


RESEARCH REFERENCES 


ALR. — Liability to refund local taxes 
as within coverage of liability insurance, 
21 A.L.R.4th 895. 


36-1-1. Names of counties. 


The state is divided into 159 counties, whose boundaries and limits 
shall be ascertained by the several Acts laying off the same and those 
Acts amendatory thereof. The names of the counties are as follows: 
Appling, Atkinson, Bacon, Baker, Baldwin, Banks, Barrow, Bartow, Ben 
Hill, Berrien, Bibb, Bleckley, Brantley, Brooks, Bryan, Bulloch, Burke, 
Butts, Calhoun, Camden, Candler, Carroll, Catoosa, Charlton, 
Chatham, Chattahoochee, Chattooga, Cherokee, Clarke, Clay, Clayton, 
Clinch, Cobb, Coffee, Colquitt, Columbia, Cook, Coweta, Crawford, 
Crisp, Dade, Dawson, Decatur, DeKalb, Dodge, Dooly, Dougherty, 
Douglas, Early, Echols, Effingham, Elbert, Emanuel, Evans, Fannin, 
Fayette, Floyd, Forsyth, Franklin, Fulton, Gilmer, Glascock, Glynn, 
Gordon, Grady, Greene, Gwinnett, Habersham, Hall, Hancock, 
Haralson, Harris, Hart, Heard, Henry, Houston, Irwin, Jackson, Jas- 
per, Jeff Davis, Jefferson, Jenkins, Johnson, Jones, Lamar, Lanier, 
Laurens, Lee, Liberty, Lincoln, Long, Lowndes, Lumpkin, Macon, 
Madison, Marion, McDuffie, McIntosh, Meriwether, Miller, Mitchell, 
Monroe, Montgomery, Morgan, Murray, Muscogee, Newton, Oconee, 
Oglethorpe, Paulding, Peach, Pickens, Pierce, Pike, Polk, Pulaski, 
Putnam, Quitman, Rabun, Randolph, Richmond, Rockdale, Schley, 
Screven, Seminole, Spalding, Stephens, Stewart, Sumter, Talbot, 
Taliaferro, Tattnall, Taylor, Telfair, Terrell, Thomas, Tift, Toombs, 
Towns, Treutlen, Troup, Turner, Twiggs, Union, Upson, Walker, Walton, 
Ware, Warren, Washington, Wayne, Webster, Wheeler, White, 
Whitfield, Wilcox, Wilkes, Wilkinson, and Worth. 


History. — Orig. Code 1863, § 30; Code 1983, Art. IX, Sec. I, Para. II. Prohibition 
1868, § 28; Code 1873, § 28; Code 1882, of creation of new counties other than by 
§ 28; Civil Code 1895, § 29; Civil Code consolidation or merger of existing coun- 


1910, § 31; Code 1933, § 23-101. ties, Ga. Const. 1983, Art. IX, Sec. I, Para. 
Cross references. — Limitation of II. 
number of counties to 159, Ga. Const. Editor’s notes. — For laws creating 
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counties, changing county boundaries or 
names, or otherwise affecting counties, 
see the Local Laws Index of this Code. 
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JUDICIAL DECISIONS 


Cited in Bearden v. Baldwin, 174 Ga. 
191, 162 S.E. 802 (1931); Ga. Reg’l Transp. 


Auth. v. Foster, 329 Ga. App. 258, 764 
S.E.2d 862 (2014). 


OPINIONS OF THE ATTORNEY GENERAL 


County name may be changed by 
statute. 1945-47 Op. Att’y Gen. p. 65. 


36-1-2. Extent of jurisdiction of counties divided by water. 


Whenever a stream of water is the boundary of a county, the 
jurisdiction of the county shall extend to the center of the main channel 
of the stream, provided that whenever a stream of water is the 
boundary of a county and such stream or a bank thereof is the boundary 
of the State of Georgia, the jurisdiction of the county shall extend to 


that point which is the boundary of the state. 


History. — Orig. Code 1863, § 39; Code 
1868, § 37; Code 1873, § 35; Code 1882, 
§ 35; Civil Code 1895, § 30; Civil Code 
1910, § 32; Code 1933, § 23-102; Ga. L. 
1984, p. 131, § 1. 


Cross references. — Boundaries of 
counties generally, T. 36, C. 3. Respective 
rights of owners of property divided by 
nonnavigable stream, § 44-8-2. Boundar- 
ies of state generally, T. 50, C. 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 


Political Subdivisions, § 26. 
C.J.S. — 20 C.J.S., Counties, §§ 22, 23. 


36-1-3. County a body corporate; power to sue and be sued 


generally. 


Every county is a body corporate, with power to sue or be sued in any 


court. 


History. — Orig. Code 1863, § 463; 
Code 1868, § 525; Code 1873, § 491; Code 
1882, § 491; Civil Code 1895, § 340; Civil 
Code 1910, § 383; Code 1933, § 23-1501. 

Law reviews. — _ For article, 
“Quasi-Municipal Tort Liability in Geor- 
gia,” see 6 Mercer L. Rev. 287 (1955). For 


article, “Actions for Wrongful Death in 
Georgia: Part Three and Four,” see 21 Ga. 
B. J. 339 (1959). 

For note discussing governmental im- 
munity from tort liability in Georgia, see 5 
Ga. St. B. J. 494 (1969). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
LIABILITY OF COUNTIES 
PROCEDURE 


General Consideration 


Extent of power conferred. — 
County, it is true, is a corporation. But 
this is only for certain specific purposes. 
Counties are, in fact, but quasi corpora- 
tions, and this section of the Code is not to 
be understood as conferring any powers, 
except the right to sue and be sued, since 
the other powers are all conferred and 
regulated by other statutes and provisions 
of the Code. Millwood v. DeKalb County, 
106 Ga. 743, 32 S.E. 577 (1899). 

County is a body corporate and may sue 
and be sued, but the county’s functions are 
government, and it has no power except as 
conferred by statute. Town of Decatur v. 
DeKalb County, 130 Ga. 483, 61 S.E. 23 
(1908). 

This section subjects the counties of this 
state to suit, but not to suits upon all 
causes of action. It does not make them 
generally liable to suits like individuals or 
as municipal corporations. Being political 
subdivisions of the state, they cannot be 
sued unless made subject to suit expressly 
or by necessary implication. Decatur 
County v. Praytor, Howton & Wood Con- 
tracting Co., 163 Ga. 929, 137 S.E. 247 
(1927). 

Who may sue. — Right to sue a county 
is not restricted to citizens of this state. 
Board of Comm’rs v. Hurd, 49 Ga. 462 
(1873). 

Construction with Code Section 
36-1-4. — Former Code 1910, §§ 383 and 
384 (see now O.C.G.A. §§ 36-1-3 and 
36-1-4) must be construed together, and 
those statutes must receive a reasonable 
construction. Decatur County v. Praytor, 
Howton & Wood Contracting Co., 163 Ga. 
929, 137 S.E. 247 (1927). 

County’s violation of constitutional 
right raises cause of action. — Viola- 
tion by a county of a constitutional right of 
the citizen must, by necessary implica- 
tion, raise a cause of action in favor of the 
citizen against the county, unless some 


means of redress other than suit has been 
afforded by the legislature. Tounsel v. 
State Hwy. Dep't, 180 Ga. 112, 178 S.E. 
285 (1935). 

Applicability of sovereign immu- 
nity in action between city and 
county. — In a suit by a city against a 
county, seeking a portion of tax revenue 
raised by the county from alcoholic bever- 
age sales, there was a threshold question 
of whether sovereign immunity applied in 
suits between political subdivisions of the 
same sovereign (such as the city and the 
county), which the trial court had not 
addressed; therefore, remand was re- 
quired. Clayton County v. City of College 
Park, 301 Ga. 653, 803 S.E.2d 63 (2017). 

Judicial notice. — Courts will take 
judicial cognizance of the fact that each 
county is a body corporate. Taylor v. State, 
123 Ga. 133, 51 S.E. 326 (1905). 

Power to employ counsel. — County 
commissioners are authorized by clear im- 
plication to employ counsel for the county. 
Templeman v. Jeffries, 172 Ga. 895, 159 
S.E. 248 (1931). 

Action by county for enforcement 
not authorized. — County did not have 
authority to pursue tort damages based on 
the county’s complaint alleging that un- 
lawful acts by the defendants, including 
“occupation of buildings without obtaining 
inspections or certificates of occupancy, 
zoning violations, building code, safety, 
and fire violations, operation of businesses 
in a residential zone, and the like,” caused 
the county to spend money enforcing the 
county’s laws and protecting the county’s 
citizens. Torres v. Putnam County, 246 Ga. 
App. 544, 541 S.E.2d 133 (2000). 

Tort claims by county not autho- 
rized. — When a county had recovered, 
identified, and properly disposed of bodies 
found at a crematorium, O.C.G.A. 
§ 36-1-3 did not authorize the county to 
recover the county’s costs of doing so as 
compensatory damages in a tort action 
against the crematorium, funeral homes, 
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and funeral directors alleging negligence 
and public nuisance claims. Walker 
County v. Tri-State Crematory, 284 Ga. 
App. 34, 643 S.E.2d 324 (2007). 

Relation between the county and 
the county attorney does not rest upon 
contract, but arises from appointment au- 
thorized by a legislative enactment. 
Templeman v. Jeffries, 172 Ga. 895, 159 
S.E. 248 (1931). 

Cited in City of Dawson v. Terrell 
County, 38 Ga. App. 676, 145 S.E. 465 
(1928); State Hwy. Bd. v. Hall, 193 Ga. 
717, 20 S.E.2d 21 (1942); Ayers v. Franklin 
County, 73 Ga. App. 207, 36 S.E.2d 110 
(1945); State Hwy. Dep’t v. Parker, 75 Ga. 
App. 237, 43 S.E.2d 172 (1947); Norris v. 
Nixon, 78 Ga. App. 769, 52 S.E.2d 529 
(1949); Arnold v. Walton, 205 Ga. 606, 54 
S.E.2d 424 (1949); Stelling v. Richmond 
County, 81 Ga. App. 571, 59 S.E.2d 414 
(1950); Banks County v. Stark, 88 Ga. 
App. 368, 77 S.E.2d 33 (1953); Seaboard 
Air Line R.R. v. County of Crisp, 280 F.2d 
873 (5th Cir. 1960); Lowndes County v. 
Dasher, 229 Ga. 289, 191 S.E.2d 82 (1972); 
Bibb County v. McDaniel, 127 Ga. App. 
129, 192 S.E.2d 544 (1972); Miree v. 
United States, 526 F.2d 679 (5th Cir. 
1976); Georgia Insurers Insolvency Pool v. 
Elbert County, 258 Ga. 317, 368 S.E.2d 
500 (1988); Manders v. Lee, 338 F.3d 1304 
(11th Cir. 2003). 


Liability of Counties 


No right given to sue for any breach 
of duty. — This section does not ex vi 
termini give a citizen a right to sue the 
county for the nonperformance of any 
duty. A county rests upon a different foot- 
ing from cities and towns. Scales v. Ordi- 
nary of Chattahoochee County, 41 Ga. 225 
(1870). 

Liability based on statute or breach 
of valid contract. — County can always 
be sued upon any liability against the 
county created by statute, or for breach of 
any valid contract which the county is 
authorized by law to make. Decatur 
County v. Praytor, Howton & Wood Con- 
tracting Co., 163 Ga. 929, 137 S.E. 247 
(1927). 

Supreme Court has long construed for- 
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mer Code 1933, §§ 23-1501 and 23-1502 
(see now O.C.G.A. §§ 36-1-3 and 36-1-4) 
as permitting suits against counties based 
on contracts made pursuant to legislative 
authorization. PMS Constr. Co. v. DeKalb 
County, 243 Ga. 870, 257 S.E.2d 285 
(1979). 

County not liable without constitu- 
tional or statutory cause of action. — 
Constitutional provision that a county is a 
body corporate and this section do not 
authorize a suit against a county for dam- 
ages when the county is not made liable 
for such damages by the Constitution or 
by statute. Revels v. Tift County, 235 Ga. 
333, 219 S.E.2d 445 (1975). 

Counties, as corporations, are mere 
subdivisions of the state, and the state 
is never subject to suit except by express 
enactment, and this is also true of subdi- 
visions of the state. Tounsel v. State Hwy. 
Dep't, 180 Ga. 112, 178 S.E. 285 (1935). 

County, being a political division of 
the state, is not liable to be sued, 
unless special authority can be shown; it 
is incumbent upon the person filing the 
suit to bring a case within the legislative 
authority upon which the person relies to 
bring the suit. Tounsel v. State Hwy. Dep't, 
180 Ga. 112, 178 S.E. 285 (1935). 

Whenever a county is by statute 
made liable for a given demand, an 
action against the county will lie therefor, 
though the statute does not in express 
terms authorize or provide for the bring- 
ing of such an action. Taylor v. Jenkins 
County, 116 Ga. App. 718, 158 S.E.2d 322 
(1967). 

County not liable for tort of guard. 
— County is not responsible in damages 
for the tort of a guard in unlawfully beat- 
ing a convict in the chain gang, or for the 
negligence of other guards in not protect- 
ing the convict from the unlawful beating. 
Tounsel v. State Hwy. Dep’t, 180 Ga. 112, 
178 S.E. 285 (1935). 


Procedure 


Injunction available against gov- 
erning officials. — Though suits by and 
against a county are properly brought in 
the name of the county, an injunction may 
be sought in a court of equity in an action 
which is brought against the governing 
officials of the county. Olley Valley Es- 
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tates, Inc. v. Fussell, 232 Ga. 779, 208 
S.E.2d 801 (1974). 
All suits by, or against, a county 
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shall be in the name thereof. Commis- 
sioners of Rds. & Revenue v. Howard, 59 
Ga. App. 451, 1 S.E.2d 222 (1939). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 2, 8, 735, 740. 

C.J.S. — 20 C.J.S., Counties, §§ 1 et 
seq., 410 et seq. 

ALR. — County as subject to garnish- 
ment process, 60 A.L.R. 823. 


Power of city, town, or county or its 
officials to compromise claim, 105 A.L.R. 
170; 15 A.L.R.2d 1359. 

Right of governmental entity to main- 
tain action for defamation, 45 A.L.R.3d 
1315. 


36-1-4. When county liable to be sued. 


A county is not liable to suit for any cause of action unless made so by 


statute. 


History. — Civil Code 1895, § 341; 
Civil Code 1910, § 384; Code 1933, 
§ 23-1502. 

History of Code section. — This Code 
section is derived in part from the deci- 
sions in Hammond v. County of Richmond, 
72 Ga. 188 (1883), and Smith v. Wilkes & 
McDuffie Counties, 79 Ga. 125, 4 S.E. 20 
(1887). 

Law reviews. — For § article, 
“Quasi-Municipal Tort Liability in Geor- 
gia,” see 6 Mercer L. Rev. 287 (1955). For 
article, “Actions for Wrongful Death in 
Georgia: Parts Three and Four,” see 21 
Ga. B. J. 339 (1959). For article discussing 
necessity of liability insurance for Georgia 
counties and municipalities, and constitu- 
tional authority of the units to provide 
such insurance, see 25 Ga. B. J. 35 (1962). 
For article surveying tort liability insur- 
ance in Georgia local government law, see 
24 Mercer L. Rev. 651 (1973). For article 
on insurance and indemnity for Georgia 


local government officers under Georgia 
law, see 13 Ga. L. Rev. 747 (1979). For 
survey article on local government law, 
see 34 Mercer L. Rev. 225 (1982). For 
article, “Defending the Lawsuit: A 
First-Round Checklist,” see 22 Ga. St. B. 
J. 24 (1985). For annual survey of local 
government law, see 38 Mercer L. Rev. 289 
(1986). For article, “Georgia Local Govern- 
ment Tort Liability: The ‘Crisis’ Conun- 
drum,” see 2 Ga. St. U. L. Rev. 19 (1986). 
For article, “Georgia County Liability: 
Nuisance or Not?,” see 43 Mercer L. Rev. 1 
(1991). For article, “Local Government 
Tort Liability: The Summer of ’92,” see 9 
Ga. St. U. L. Rev. 405 (1998). 

For note discussing governmental im- 
munity from tort liability in Georgia, see 5 
Ga. St. B. J. 494 (1969). For note analyz- 
ing sovereign immunity in this state and 
proposing implementation of a waiver 
scheme and creation of a court of claims 
pursuant to Ga. Const. 1976, Art. VI, Sec. 
V, Para. I, see 27 Emory L.J. 717 (1978). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
VIOLATIONS OF CONSTITUTIONAL RIGHTS 
TAKING OF OR DAMAGE TO PRIVATE PROPERTY 
CONTRACTS 
Torts 

1. LIABILITY GENERALLY 

2. Roaps AND BRIDGES 
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Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code 1910, § 543 and 
former Code 1933, § 95-1001, are in- 
cluded in the annotations for this Code 
section. 

Constitutionality. — This section does 
not violate the state and federal Constitu- 
tions. Revels v. Tift County, 235 Ga. 333, 
219 S.E.2d 445 (1975). 

This section does not violate U.S. 
Const., amend. 14 or Ga. Const. 1945, Art. 
I, Sec. I, Para. III (see now Ga. Const. 
1983, Art. I, Sec. I, Para. I). Williams v. 
Georgia Power Co., 233 Ga. 517, 212 
S.E.2d 348 (1975). 

Codification of case law rule. — This 
section is a codification of the principal 
rule in Hammond v. County of Richmond, 
72 Ga. 188 (1883), and Smith v. Wilkes & 
McDuffie Counties, 79 Ga. 125, 4 S.E. 20 
(1887). Lynch v. Harris County, 188 Ga. 
651, 4 S.E.2d 573 (1939). 

Sovereign immunity still rule. — 
Supreme Court of this state has so often 
affirmed and acknowledged that the doc- 
trine of sovereign immunity prevents a 
suit by a citizen against the state, or a 
political subdivision thereof, until it is 
hardly necessary to again formally assert 
this rule. Haber v. Fulton County, 124 Ga. 
App. 789, 186 S.E.2d 152 (1971), over- 
ruled on other grounds, Cox v. Cox ex rel. 
State Dep’t of Human Resources, 255 Ga. 
6, 334 S.E.2d 683 (1985). 

Sovereign immunity recognized 
since common law. — Doctrine of sover- 
eign immunity has been recognized in this 
state since the adoption of the common 
law. Hendon v. DeKalb County, 203 Ga. 
App. 750, 417 S.E.2d 705, cert. denied, 
203 Ga. App. 906, 417 S.E.2d 705 (1992). 

Applicability of sovereign immu- 
nity in suit between county and city. 
— In a suit by a city against a county, 
seeking a portion of tax revenue raised by 
the county from alcoholic beverage sales, 
there was a threshold question of whether 
sovereign immunity applied in suits be- 
tween political subdivisions of the same 
sovereign (such as the city and the 
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county), which the trial court had not 
addressed; therefore, remand was re- 
quired. Clayton County v. City of College 
Park, 301 Ga. 653, 803 S.E.2d 63 (2017). 

Immunity statutory, not common 
law. — Unlike the immunity of the state 
which had been judicially created, the 
immunity of a county from suit is found in 
statutory law. Nelson v. Spalding County, 
249 Ga. 334, 290 S.E.2d 915 (1982). 

Even if Ga. Const. 1976, Art. VI, Sec. V, 
Para. I (see now Ga. Const. 1983, Art. I, 
Sec. II, Para. IX) were not meant to re- 
serve immunity for counties in all cases, 
such immunity has the additional support 
of O.C.G.A. § 36-1-4. Nelson v. Spalding 
County, 249 Ga. 334, 290 S.E.2d 915 
(1982). 

Extent of immunity. — Sovereign im- 
munity enjoyed by a county extends to 
discretionary as well as ministerial func- 
tions and, indeed, even to personal injury 
claims based on nuisance. Early County v. 
Fincher, 184 Ga. App. 47, 360 S.E.2d 602, 
cert. denied, 184 Ga. App. 909, 360 S.E.2d 
602 (1987). 

Sovereign immunity barred the plain- 
tiff’s claims against the defendant county 
because, under O.C.G.A. § 36-1-4, a 
county was not liable to suit for any cause 
of action unless made so by statute, and 
the county’s sovereign immunity had not 
been waived with respect to the claims 
asserted by the plaintiff. McRae v. Perry, 
No. 211-193, 2012 U.S. Dist. LEXIS 
169081 (S.D. Ga. Nov. 28, 2012). 

O.C.G.A. § 36-1-4 includes actions 
brought under a theory of negligence. 
Schulze v. DeKalb County, 230 Ga. App. 
305, 496 S.E.2d 273 (1998). 

Language of section broad and 
comprehensive. — Language could not 
be broader or more comprehensive, or 
more free from doubt, than the words of 
this section. When it says the county shall 
not be liable for any cause of action, the 
statute expressly negatives the idea of 
exceptions other than provided therein, to 
wit, “unless made so by statute.” Wood v. 
Floyd County, 161 Ga. 748, 131 S.E. 882 
(1926). 

General rule for liability. — When- 
ever a county is by statute made liable for 
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a given demand, an action against the 
county will lie therefor, though the statute 
does not in express terms authorize or 
provide for the bringing of such an action. 
Decatur County v. Praytor, Howton & 
Wood Contracting Co., 163 Ga. 929, 137 
S.E. 247 (1927). 

Negligence not sufficient for action 
against county. — Neither negligent 
performance of duties which the county 
authorities are compelled to perform, nor 
the negligent discharge of duties volun- 
tarily assumed, except in cases provided 
by statute, gives a cause of action against 
the county. Millwood v. DeKalb County, 
106 Ga. 748, 32 S.E. 577 (1899); Mitchell 
County v. Dixon, 20 Ga. App. 21, 92 S.E. 
405 (1917). 

County exempt from suit generally. 
— This section has the effect of exempting 
a county from liability to suit in the ab- 
sence of a statute authorizing a suit for 
the breach of duty alleged, though that 
duty is one imposed on the county by 
statute. Wolf v. Upson County, 44 F.2d 925 
(5th Cir. 1930). 

County is exempt from suit except when 
the suit is specifically authorized by the 
Constitution and statutes. Bibb County v. 
Green, 42 Ga. App. 552, 156 S.E. 745 
(1931). 

County is not liable to suit for any cause 
of action unless made so by statute. 
Hendon v. DeKalb County, 203 Ga. App. 
750, 417 S.E.2d 705, cert. denied, 203 Ga. 
App. 906, 417 S.E.2d 705 (1992). 

Medical care for inmates. — Trial 
court correctly determined that the state 
law claims made against a county and 
against a sheriff and medical contract 
compliance administrator in their official 
capacities were barred because, although 
O0.C.G.A. § 42-5-2(a) imposed upon the 
county the duty and cost of medical care 
for inmates in the county’s custody, the 
statute did not waive sovereign immunity 
of the county or the county’s agents or 
employees. Graham v. Cobb County, 316 
Ga. App. 738, 730 S.E.2d 439 (2012). 

Counties, as corporations, are mere 
subdivisions of state, and the state is 
never suable except by express enact- 
ment, and this is also true of subdivisions 
of the state. Tounsel v. State Hwy. Dep't, 
180 Ga. 112, 178 S.E. 285 (1935). 
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County, being a political division of the 
state, is not liable to be sued unless spe- 
cial authority can be shown; it is incum- 
bent upon the person filing the suit to 
bring a case within the legislative author- 
ity upon which the person relies to bring 
the suit. Tounsel v. State Hwy. Dep’t, 180 
Ga. 112, 178 S.E. 285 (1935). 

County in virtue of being a subdivision 
of the sovereign state “is not liable to suit 
for any cause of action unless made so by 
statute.” For similar reason the State 
Highway Board (now State Transporta- 
tion Board) is not so liable unless made so 
by law. Taylor v. Richmond County, 185 
Ga. 610, 196 S.E. 37, answer conformed 
to, 57 Ga. App. 586, 196 S.E. 303 (1938). 

Doctrine of sovereign immunity also ap- 
plies to political subdivisions of the state, 
including counties. Hendon v. DeKalb 
County, 203 Ga. App. 750, 417 S.E.2d 705, 
cert. denied, 203 Ga. App. 906, 417 S.E.2d 
705 (1992). 

Rule for county liability different 
from that of city. — While it was true 
that the liability of cities on the cities’ 
contracts was determined just as it was at 
common law and under former Code 1933, 
§ 69-301 (see now O.C.G.A. § 36-33-1) 
and their liability as to torts conforms to 
the rule at common law, the rule of liabil- 
ity as to counties was different, in that 
former Code 1933, § 23-1502 (see now 
0.C.G.A. § 36-1-4) relaxed the rule which 
forbid altogether any suit against a county 
for any cause of action so as to authorize 
suits against the city when so authorized 
by express constitutional or statutory au- 
thority. Purser v. Dodge County, 188 Ga. 
250, 3 S.E.2d 574, answer conformed to, 
60 Ga. App. 316, 3 S.E.2d 744 (1939). 

Express authorization of liability 
not necessary. — Whenever a county is 
by statute made liable for a given demand, 
an action against the county will lie there- 
for, though the statute does not in express 
terms authorize or provide for the bring- 
ing of such an action. Taylor v. Jenkins 
County, 116 Ga. App. 718, 158 S.E.2d 322 
(1967). 

Waiver of immunity. — Immunity 
provided to a county by O.C.G.A. § 36-1-4 
is waived, pursuant to Ga. Const., 1983, 
Art. I, Sec. VI, Para. IX, when the county 
purchases a liability insurance policy. 
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Early County v. Fincher, 184 Ga. App. 47, 
360 S.E.2d 602, cert. denied, 184 Ga. App. 
909, 360 S.E.2d 602 (1987). 

No constitutional or statutory au- 
thority for recovery of punitive dam- 
ages. — Since damages recoverable in an 
action by a property owner whose prop- 
erty is harmed by a county for public 
purposes is a substitute for damages re- 
coverable in a condemnation action, there 
is no constitutional or statutory authority 
for the recovery of punitive damages 
against a county. Fulton County v. 
Baranan, 240 Ga. 837, 242 S.E.2d 617 
(1978). 

Without express authority by stat- 
ute, county is not subject to garnish- 
ment. Dotterer v. Bowe, 84 Ga. 769, 11 
S.E. 896 (1890). 

When county officials exceed pow- 
ers. — When public officers, in discharg- 
ing duties imposed upon the officers by 
law, undertake other duties not imposed 
by law, although intending it to be a 
benefit to the public, the latter, as repre- 
sented by county governments, cannot be 
made responsible for torts or ultra vires 
contracts. Wood v. Floyd County, 161 Ga. 
743, 131 S.E. 882 (1926). 

Acts done within scope of authority 
and without wilfulness, fraud, or mal- 
ice. — Under sovereign immunity princi- 
ples, a public officer or employee, acting 
within the scope of their authority and 
engaged in discretionary as opposed to 
ministerial functions, is entitled to immu- 
nity from suit provided the acts com- 
plained of are done within the scope of the 
officer’s authority and without wilfulness, 
fraud, malice, or corruption. Hendon v. 
DeKalb County, 203 Ga. App. 750, 417 
S.E.2d 705, cert. denied, 203 Ga. App. 906, 
417 S.E.2d 705 (1992). 

Board of education liable for acts 
outside board’s authority. — County is 
a public corporation and acts through the 
county’s officers and agents. In matters 
pertaining to education, the county acts 
through the county’s board of education. 
When the board of education acts upon 
matters lawfully within the board’s juris- 
diction, the board is the county acting 
through the board’s corporate authority, 
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and a county is not liable to suit for any 
cause of action unless made so by statute. 
But when the board of education, through 
the board’s members, acts beyond the 
scope of the board’s lawful jurisdiction and 
commits an actionable wrong, the act so 
committed is not “county action,” and in 
such a case a suit may be maintained in 
the courts of this state against the wrong- 
doers. Duffee v. Jones, 208 Ga. 639, 68 
S.E.2d 699 (1952). 

Charter provision constitutional. — 
A 1983 amendment to the charter of the 
consolidated local government of Colum- 
bus which provided that the tort liability 
of the consolidated government would be 
the tort liability applicable to counties 
was valid and constitutional. Bowen v. 
City of Columbus, 256 Ga. 462, 349 S.E.2d 
740 (1986). 

County is liable to suit in action to 
recover land owned by the plaintiffs and 
which has been taken possession of by the 
county, when the plaintiff refuses on de- 
mand to deliver possession. Lynch v. Har- 
ris County, 188 Ga. 651, 4 S.E.2d 573 
(1939). 

“Equitable liens.” — O.C.G.A. 
§ 36-1-4 was not an impediment to an 
unpaid subcontractor’s “equitable lien” 
claim against a county as to any funds 
which were being held by the county but 
which belonged to the general contractor. 
DeKalb County v. J & A Pipeline Co., 263 
Ga. 645, 437 S.E.2d 327 (1993). 

County liable for money illegally 
received. — If a county illegally obtains 
the money of another and refuses, on 
demand, to make restitution, an action for 
money had and received lies against the 
county for money so appropriated and 
used. Owens v. Floyd County, 94 Ga. App. 
532, 95 S.E.2d 389 (1956). 

Suit for money had and received, when 
the suit is against equity and good con- 
science for the one receiving it to keep it 
(and this includes a county), is not based 
on acontract nor a statute. Owens v. Floyd 
County, 94 Ga. App. 532, 95 S.E.2d 389 
(1956). 

Requirement for writ of manda- 
mus. — Before a writ of mandamus will 
issue to compel the county commissioners 
to issue a warrant upon the treasurer to 
pay a debt, it must appear that the debt 
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comes within the classes provided in the 
Constitution for which a tax may be lev- 
ied. Daniel v. Hutchinson, 169 Ga. 492, 
150 S.E. 681 (1929). 

When landowners were compen- 
sated by a county in condemnation 
proceedings, the landowners could not 
seek additional recovery based upon nui- 
sance or trespass, nor could the landown- 
ers bring suit against the county for neg- 
ligent misrepresentation or fraudulent 
inducement in the original condemnation 
actions. Butler v. Gwinnett County, 223 
Ga. App. 703, 479 S.E.2d 11 (1996). 

County’s immunity regarding tax 
sale. — Pursuant to O0.C.G.A. § 36-1-4 
and Ga. Const. 1983, Art. I, Sec. II, Para. 
IX (e), a county was immune from a lend- 
er’s suit because the lender pointed to no 
statute creating a waiver of immunity or 
any factual scenario warranting a waiver 
with respect to the lender’s claim that the 
county failed to give the lender notice of 
the availability of excess funds following a 
tax sale as required by O.C.G.A. § 48-4-5. 
Bartow County v. S. Dev., III, L.P., 325 Ga. 
App. 879, 756 S.E.2d 11 (2014). 

Cited in City of Dawson v. Terrell 
County, 33 Ga. App. 676, 145 S.E. 465 
(1928); Decatur County v. Townsend, 46 
Ga. App. 103, 166 S.E. 774 (1932); Morris 
v. Floyd County, 46 Ga. App. 150, 167 S.E. 
127 (1932); Warren County v. Battle, 48 
Ga. App. 240, 172 S.E. 673 (1934); Wasden 
v. Jefferson County, 56 Ga. App. 505, 193 
S.E. 116 (1937); Ayers v. Hartford Accident 
& Indem. Co., 106 F.2d 958 (5th Cir. 1939); 
State Hwy. Bd. v. Hall, 193 Ga. 717, 20 
S.E.2d 21 (1942); Ayers v. Franklin 
County, 73 Ga. App. 207, 36 S.E.2d 110 
(1945); Johnson County v. Hicks, 73 Ga. 
App. 238, 36 S.E.2d 116 (1945); State 
Hwy. Dep't v. Parker, 75 Ga. App. 237, 43 
S.E.2d 172 (1947); Arnold v. Walton, 205 
Ga. 606, 54 S.E.2d 424 (1949); Brantley v. 
Baldwin County, 81 Ga. App. 485, 59 
S.E.2d 288 (1950); Almon v. Terrell 
County, 89 Ga. App. 403, 79 S.E.2d 430 
(1953); State Hwy. Dep’t v. McClain, 216 
Ga. 1, 114 S.E.2d 125 (1960); Richmond 
County v. Williams, 109 Ga. App. 670, 137 
S.E.2d 343 (1964); Lowndes County v. 
Dasher, 229 Ga. 289, 191 S.E.2d 82 (1972); 
Hancock County v. Williams, 230 Ga. 723, 
198 S.E.2d 659 (1973); Lee v. Petty, 133 
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Ga. App. 201, 210 S.E.2d 383 (1974); Rich- 
mond County v. Jackson, 234 Ga. 717, 218 
S.E.2d 11 (1975), Wayne County Bd. of 
Comm’rs v. Warren, 236 Ga. 150, 223 
S.E.2d 133 (1976); Central of Ga. R.R. v. 
Schnadig Corp., 139 Ga. App. 193, 228 
S.E.2d 165 (1976); Lasky v. Fulton 
County, 145 Ga. App. 120, 243 S.E.2d 330 
(1978); DeKalb County v. Gibson, 146 Ga. 
App. 573, 246 S.E.2d 692 (1978); Duffield 
v. DeKalb County, 242 Ga. 432, 249 S.E.2d 
235 (1978); Reid v. Gwinnett County, 242 
Ga. 88, 249 S.E.2d 559 (1978); DeKalb 
County v. Scruggs, 147 Ga. App. 711, 250 
S.E.2d 159 (1978); Overlin v. Boyd, 598 
F.2d 423 (5th Cir. 1979); Miree v. United 
States, 490 F. Supp. 768 (N.D. Ga. 1980); 
Grant v. Barge, 160 Ga. App. 488, 287 
S.E.2d 393 (1981); Baranan v. Fulton 
County, 250 Ga. 531, 299 S.E.2d 722 
(1983); James v. Richmond County Health 
Dep't, 168 Ga. App. 416, 309 S.E.2d 411 
(1983); Bliss v. Cobb County, 599 F. Supp. 
233 (N.D. Ga. 1984); Shuman v. Dyess, 
175 Ga. App. 218, 333 S.E.2d 379 (1985); 
Dinsmore v. Cherokee County, 177 Ga. 
App. 93, 338 S.E.2d 523 (1985); Ostuni 
Bros. v. Fulton County Dep’t of Pub. 
Works, 184 Ga. App. 406, 361 S.E.2d 668 
(1987); Marion v. DeKalb County, 821 F. 
Supp. 685 (N.D. Ga. 1993); Atlanta Me- 
chanical, Inc. v. DeKalb County, 209 Ga. 
App. 307, 434 S.E.2d 494 (1993); DeKalb 
County v. J & A Pipeline Co., 263 Ga. 645, 
437 S.E.2d 327 (1993); ABE Eng’g, Inc. v. 
Fulton County Bd. of Educ., 214 Ga. App. 
514, 448 S.E.2d 221 (1994); Thompson v. 
Chapel, 229 Ga. App. 537, 494 S.E.2d 216 
(1997). 


Violations of Constitutional Rights 


Violation by county of constitu- 
tional right of citizen raises cause of 
action in favor of the citizen against the 
county, unless some means of redress 
other than suit has been afforded by the 
legislature. Tounsel v. State Hwy. Dep't, 
180 Ga. 112, 178 S.E. 285 (1935); Waters v. 
DeKalb County, 208 Ga. 741, 69 S.E.2d 
274 (1952); Baranan v. Fulton County, 232 
Ga. 852, 209 S.H.2d 188 (1974). 

Arrestee’s 42 U.S.C. § 1983 suit against 
a county, alleging that the arrestee was 
raped by a deputy at the county jail, failed 
as a matter of law because, under 
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Violations of Constitutional 
Rights (Cont'd) 


0.C.G.A. § 36-1-4, a county was not liable 
for any cause of action unless provided by 
statute, and the county had not waived 
the county’s sovereign immunity. Boyd v. 
Nichols, 616 F. Supp. 2d 1331 (M.D. Ga. 
2009). 


Taking of or Damage to Private 
Property 


Right arises from Constitution. — 
Right to sue a county for damages for the 
taking or damaging of private property 
under the circumstances alleged is not 
dependent on any statute, but arises out 
of the constitutional provision which ap- 
plies to counties as well as to individuals. 
Brooks County v. Elwell, 63 Ga. App. 308, 
11 S.E.2d 82 (1940). 

Declaration of the Constitution that pri- 
vate property shall not be taken or dam- 
aged for public purposes without just and 
adequate compensation being first paid 
gives rise to an action for damages against 
a county for injuries to private property 
caused by public improvements. Baranan 
v. Fulton County, 232 Ga. 852, 209 S.E.2d 
188 (1974). 

Taking or damaging property. — 
Lawsuits involving taking or damaging of 
property under Ga. Const. 1976, Art. I, 
Sec. III, Para. I (see now Ga. Const. 1983, 
Art. I. Sec. III, Para. II, and Art. ITI, Sec. 
VI, Para. II) may be maintained against 
counties. Ingram v. Baldwin County, 149 
Ga. App. 422, 254 S.E.2d 429 (1979). 

Taking private property. — As a gen- 
eral rule, a county is not liable to suit 
unless there is a law which so declares. 
Yet the appropriate law can be found in 
the Constitution. When private property 
is taken by county authorities for the 
benefit of the public, a right of action 
arises in favor of the owner of the prop- 
erty. Elbert County v. Brown, 16 Ga. App. 
834, 86 S.E. 651 (1915); Bates v. Madison 
County, 32 Ga. App. 370, 123 S.E. 158 
(1924). 

County can be held liable to the extent 
of an injury to property, not on the theory 
that the county is liable, as are other 
tort-feasors, for the negligent acts and 
conduct of its agents while acting within 
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the scope of their authority, but for the 
reason that it cannot, either with or with- 
out the guise of contractual authority, 
damage the property of another for the 
public use without just and adequate com- 
pensation being paid. Felton Farm Co. v. 
Macon County, 49 Ga. App. 239, 175 S.E. 
29 (1934). 

Construing together Ga. Const. 1877, 
Art. I, Sec. III, Para. I (see now Ga. Const. 
1983, Art. I, Sec. III, Para. II, and Art. III, 
Sec. VI, Para. II) and this section, a right 
of action is afforded against a county for 
damage to private property for public uses 
or taking private property for public uses. 
Consequently, a county is liable to suit at 
the instance of an individual for damages 
to the individual’s property done by the 
county for a public purpose. Taylor v. Rich- 
mond County, 185 Ga. 610, 196 S.E. 37, 
answer conformed to, 57 Ga. App. 586, 196 
S.E. 303 (1938) (decided under former 
Code 1933, § 95-1001). 

Owner entitled to compensation. — 
If private property is taken or damaged by 
a county for public use, even by the pru- 
dent and proper exercise of a power con- 
ferred by statute, the owner is entitled to 
just compensation. Felton Farm Co. v. 
Macon County, 49 Ga. App. 239, 175 S.E. 
29 (1934). 

When a county causes a nuisance to 
exist which amounts to a taking of prop- 
erty of one of its citizens for public pur- 
poses, the county is liable. Miree v. United 
States, 242 Ga. 126, 249 S.E.2d 573 
(1978). 

Recovery of prejudgment interest. 
— Sovereign immunity does not prohibit 
the recovery of prejudgment interest in an 
action for a refund of wrongfully collected 
taxes. Eastern Air Lines v. Fulton County, 
183 Ga. App. 891, 360 S.E.2d 425, cert. 
denied, 183 Ga. App. 906, 360 S.E.2d 425 
(1988). 

Diversion of surface water. — Coun- 
ties are subject to suit for damages, as 
well as injunctive relief, in the mainte- 
nance of an activity so as to constitute a 
continuing nuisance by diverting surface 
water onto a property owner’s property, 
and which is violative of a citizen’s consti- 
tutional right that private property shall 
not be taken or damaged for public pur- 
poses without just and adequate compen- 
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sation being paid. Anderson v. Columbus, 
152 Ga. App. 772, 264 S.E.2d 251 (1979). 

Operation and maintenance of pub- 
lic works project. — While the power to 
construct sewer and drainage systems is a 
governmental function, the county cannot 
create and maintain such system as a 
nuisance which damages private property 
without subjecting itself to civil liability. 
Ingram v. Baldwin County, 149 Ga. App. 
422, 254 S.E.2d 429 (1979). 

Single instance of backup of county sew- 
age system into private home would not be 
sufficient to create nuisance for which 
county liability would attach. Ingram v. 
Baldwin County, 149 Ga. App. 422, 254 
S.E.2d 429 (1979). 

As long as a county operates and main- 
tains a public works project so as not to 
result in the creation of a nuisance, 
0.C.G.A. § 36-1-4 renders the county im- 
mune from suit for damage resulting from 
the operation and maintenance of the 
project. Desprint Servs., Inc. v. DeKalb 
County, 188 Ga. App. 218, 372 S.E.2d 488 
(1988). 

As a matter of law, the post-construction 
non-nuisance damage done to private prop- 
erty by a single malfunction in the opera- 
tion of a public works project is not damage 
which has been done for a “public purpose” 
within the meaning of Ga. Const. 1976, Art. 
I, Sec. III, Para. I (see now Ga. Const. 1983, 
Art. I, Sec. III, Para. II, and Art. III, Sec. VI, 
Para. II). Desprint Servs., Inc. v. DeKalb 
County, 188 Ga. App. 218, 372 S.E.2d 488 
(1988). 

Private property which was flooded as 
the result of a burst water main, which 
had been equipped with a new “butterfly” 
valve in connection with a road construc- 
tion project undertaken a few weeks ear- 
lier by a county was not damaged for the 
“public purpose” of actually constructing 
any public works project within the mean- 
ing of Ga. Const. 1983, Art. I, Sec. III, 
Para. I. Desprint Servs., Inc. v. DeKalb 
County, 188 Ga. App. 218, 372 S.E.2d 488 
(1988). 

Damage through construction of 
bridge. — Right of action exists against 
county for damaging private property for 
public uses in constructing the ap- 
proaches to county bridge. Smith v. Floyd 
County, 85 Ga. 420, 11 S.E. 850 (1890). 
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No liability unless “taking”. — When 
nuisance created by county does not 
amount to taking for public purposes 
county is not liable. Miree v. United 
States, 242 Ga. 126, 249 S.E.2d 573 
(1978). 

Theory not applicable to negli- 
gence. — County is not liable to a father 
of a minor child injured by the negligence 
of one of the servants of the county in 
operating a truck, for loss of the services 
of the child, on the theory that the depri- 
vation of the father of the services is the 
taking or damaging of property for public 
use without just compensation, nor would 
it make any difference that the driver of 
the truck was employed in repairing a 
public road. Born v. Fulton County, 51 Ga. 
App. 537, 181 S.E. 106 (1935). 

Action to recover for nuisance after 
12 months against legal policy. — Pol- 
icy of the law is explicit that all claims 
against a county for taking or damaging 
private property for public uses must be 
filed within 12 months, and suit thereon 
for the depreciation in the market value 
must be instituted within the period of 
limitations stipulated by the law, and it is 
not the policy of the law to permit the 
bringing of suits against counties from 
time to time for damages which might 
result by reason of negligently con- 
structed public improvements constitut- 
ing a nuisance. Bibb County v. Green, 42 
Ga. App. 552, 156 S.E. 745 (1931). 

Damages are actual depreciation in 
market value of premises. — Right of 
action exists against a county for damag- 
ing private property for public uses; the 
liability of counties for damages to prop- 
erty in all cases being the actual depreci- 
ation in the market value of the premises 
injured. Felton Farm Co. v. Macon County, 
49 Ga. App. 239, 175 S.E. 29 (1934). 

Sovereign immunity. — In an action 
in which the plaintiff landowners filed 
suit against the defendant county alleging 
trespass, negligence, negligence per se, 
and violation of the landowners’ riparian 
rights, in connection with the county’s 
recreational development of the county’s 
adjoining property, the county was enti- 
tled to sovereign immunity because there 
was no showing by the landowners that 
the county waived sovereign immunity 
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Taking of or Damage to Private 
Property (Cont'd) 


under Ga. Const. 1983, Art. I, Sec. II, 
Para. IX and O.C.G.A. § 36-1-4. Carney v. 
Gordon County, No. 4:06-CV-36-RLYV, 2006 
U.S. Dist. LEXIS 82634 (N.D. Ga. Sept. 
12, 2006). 


Contracts 


Liability for breach of contract. — 
Whenever counties are authorized to con- 
tract, and counties make valid contracts 
in pursuance of such power, the counties 
are liable to suits for breaches thereof, 
although there is no statute expressly 
authorizing the bringing of such an action 
for such purpose. Washington County v. 
Sheppard, 46 Ga. App. 240, 167 S.E. 339 
(1933). 

Exception to general rules exists when a 
county breaches a contract the county was 
authorized by law to undertake. Deason v. 
DeKalb County, 222 Ga. 63, 148 S.E.2d 
414 (1966). 

County can always be sued upon any 
liability against the county created by 
statute, or for breach of any valid contract 
which the county is authorized by law to 
make. Deason v. DeKalb County, 222 Ga. 
63, 148 S.E.2d 414 (1966). 

Whenever a county is made liable by 
statute for a demand, or is authorized by 
statute to contract, and in pursuance of 
such power does contract, then an action 
will lie against the county to enforce such 
liability, or to enforce any rights growing 
out of such contract, although there is no 
statute expressly authorizing the bringing 
of an action for such purpose. Deason v. 
DeKalb County, 222 Ga. 63, 148 S.E.2d 
414 (1966). 

If a statute authorizes a county to con- 
tract, the statute also implicitly creates a 
cause of action for breach. Miree v. United 
States, 526 F.2d 679 (5th Cir.), different 
result reached on rehearing, 538 F.2d 643 
(5th Cir. 1976), judgment en banc vacated, 
433 U.S. 25, 97 S. Ct. 2490, 53 L. Ed. 2d 
557 (1977). 

Supreme Court has long construed for- 
mer Code 1933, §§ 23-1501 and 23-1502 
(see now O.C.G.A. §§ 36-1-3 and 36-1-4) 
as permitting suits against counties based 
on contracts made pursuant to legislative 


LOCAL GOVERNMENT 


36-1-4 


authorization. PMS Constr. Co. v. DeKalb 
County, 243 Ga. 870, 257 S.E.2d 285 
(1979). 

Liability on employment contract. 
— Employee who has obtained permanent 
employment status under county merit 
system and who is wrongfully discharged 
may maintain suit against the county for 
the employee’s salary even though such 
suit is not expressly authorized by stat- 
ute. Deason v. DeKalb County, 222 Ga. 63, 
148 S.E.2d 414 (1966). 

County liable for rental value of 
farm. — When a county obtains posses- 
sion of land, with crops growing thereon 
belonging to another, under a void con- 
tract, the county is nevertheless liable to 
the owner of the land for the land’s rental 
value for the time during which the land 
was actually occupied and used by the 
county, and for the value of the crops 
thereon. Bailey v. Miller County, 24 Ga. 
App. 746, 102 S.E. 178 (1920) (decided 
under former Code 1910, § 548). 


Torts 


1. Liability Generally 


No liability for torts generally. — 
Rule of general nonliability for torts is 
true whether the alleged cause of action 
arises from the negligent performance of 
duties which the county authorities are 
compelled to perform, or a negligent dis- 
charge of duties voluntarily assumed in 
the exercise of a discretion vested in the 
authorities by law. McLeod v. Pulaski 
County, 50 Ga. App. 356, 178 S.E. 198 
(1935). 

County, when exercising governmental 
functions and acting as an agency of the 
state is not liable, in the absence of stat- 
utes imposing liability, for the county’s 
failure to perform a duty or for the coun- 
ty’s negligent performance of the duty, not 
even when the duty is imposed by statute; 
and there is no distinction in the applica- 
tion of this rule between the neglect to 
perform an act which ought to have been 
performed, and the performance of the 
duty in a negligent manner. Miree v. 
United States, 242 Ga. 126, 249 S.E.2d 
573 (1978). 

Sovereign immunity not waived. — 
In an action arising out of an arrest, 
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despite the way the arrestee was treated, 
the trial court properly dismissed a com- 
plaint as asserted against a county, and 
granted summary judgment on the same 
complaint as asserted against a city, on 
sovereign immunity grounds since the 
arrestee failed to show that the immunity 
had been waived. Scott v. City of Valdosta, 
280 Ga. App. 481, 634 S.E.2d 472 (2006). 

No law authorizes suit against 
county for torts of conversion and 
defamation and since a county is im- 
mune from suit for torts of conversion and 
defamation and the defendants in their 
official capacities can be sued only as 
representatives of the county, thereby ex- 
posing the county to liability, plaintiff’s 
complaint alleging conversion and defa- 
mation must be dismissed as to the county 
and the defendants in their official capac- 
ities. Military Circle Pet Ctr. No. 94, Inc. v. 
Cobb County, 665 F. Supp. 909 (N.D. Ga. 
1987), aff'd in part and rev'd in part, 877 
F.2d 973 (11th Cir. 1989). 

County is immune from suit under 
a theory of negligence, even when the 
negligence arises from the violation by the 
county of specific contractual and statuto- 
rily imposed duties. Miree v. U.S., 242 Ga. 
126, 249 S.E.2d 573 (1978). 

Legislature has not provided for suits in 
negligence against a county, nor is there 
any other authority for such. Johnson v. 
Chatham County, 167 Ga. App. 283, 306 
S.E.2d 310 (1983). 

County is immune from suit under 
theory of nuisance, even if the nuisance 
is created in violation of specific contrac- 
tual and statutorily imposed duties. Miree 
v. United States, 242 Ga. 126, 249 S.E.2d 
573 (1978). 

Immunity is complete unless suit is 
permitted or impliedly authorized by 
statute. — Unless a complainant is a 
party to such contract, or a named bene- 
ficiary of such contract, the fact that a 
county may have been guilty of a nuisance 
in not carrying out or performing the 
contract between the county government 
and a third party affords no right of action 
to the complainant. Miree v. United 
States, 242 Ga. 126, 249 S.E.2d 573 
(1978). 

Plaintiff’s state law tort claims against 
a police chief, two police officers, and a 
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county were barred by the doctrine of 
sovereign immunity, Ga. Const. 1983, Art. 
I, Sec. II, Para. [X(e), since the individual 
defendants were sued in the defendants’ 
official capacities, and there was no stat- 
utory waiver of immunity as required by 
0.C.G.A. § 36-1-4. Payne v. Dekalb 
County, 414 F. Supp. 2d 1158 (N.D. Ga. 
2004). 

Because a county enjoyed sovereign im- 
munity from a pedestrian’s negligence and 
nuisance claims asserted in a personal 
injury action against the county for the 
county’s alleged failure to maintain a wa- 
ter meter cover, the trial court properly 
dismissed the claims; furthermore, 
0.C.G.A. § 36-1-4 provided that a county 
was not liable for any cause of action 
unless made so by statute. Rutherford v. 
DeKalb County, 287 Ga. App. 366, 651 
S.E.2d 771 (2007). 

Unified city/county government 
was not a municipality for purposes of the 
waiver of sovereign immunity by opera- 
tion of O.C.G.A. § 36-33-1 because the 
charter creating the unified government 
expressly provided that its tort and nui- 
sance liability would follow the law and 
rules of tort liability applicable to counties 
in Georgia. Athens-Clarke County v. Tor- 
res, 246 Ga. App. 215, 540 S.E.2d 225 
(2000). 

County not liable for consequential 
damages from water meter leakage. 
— Plaintiff in a federal civil rights action 
had an adequate state law tort remedy, 
consequently plaintiff was not deprived of 
plaintiff’s rights without due process of 
law when a water meter leaked, the 
county did not repair the meter, water 
flowed onto a nearby road and froze, and 
plaintiff’s car skidded on the ice and col- 
lided with another car, causing extensive 
injuries, notwithstanding the fact that the 
county and the county’s officers were im- 
mune from suit for negligence. 
Rittenhouse v. DeKalb County, 764 F.2d 
1451 (11th Cir. 1985), cert. denied, 475 
U.S. 1014, 106 S. Ct. 1193, 89 L. Ed. 2d 
308 (1986). 

Liability for injury at airport. — 
County’s exposure of liability to every 
member of the flying public, their associ- 
ates, the adjoining property owners, and 
any other person who may happen to be in 
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Torts (Cont’d) 
1. Liability Generally (Cont’d) 


the area, is too broad to permit a conten- 
tion that every injured party is an in- 
tended beneficiary under a public contract 
calling for the county to operate and main- 
tain an airport, especially since there is no 
intention manifested in the contract that 
the county compensate any member of the 
public for injurious consequences. Miree v. 
United States, 242 Ga. 126, 249 S.E.2d 
573 (1978). 

County is immune from action brought 
by pilot’s widow for wrongful death of such 
pilot when the pilot’s plane crashed be- 
cause of ingestion of birds into the plane’s 
engines. Sellfors v. DeKalb County, 157 
Ga. App. 731, 278 S.E.2d 489 (1981). 

Liability for intentional torts. — 
County is not responsible in damages for 
the tort of a guard in unlawfully beating a 
convict in the chain gang, or for the neg- 
ligence of the other guards in not protect- 
ing the convict from the unlawful beating. 
Tounsel v. State Hwy. Dep’t, 180 Ga. 112, 
178 S.E. 285 (1935). 

Liability for wrongful death. — 
County is not liable to suit for any cause of 
action unless made so by statute, and thus 
escapes liability in a wrongful death ac- 
tion involving refuse containers the 
county owned. Greenway v. DeKalb 
County, 151 Ga. App. 556, 260 S.E.2d 552 
(1979). 

Injuries on courthouse property. — 
General Assembly has not made counties 
liable to suit on account of injuries sus- 
tained by persons falling on courthouse 
property. Revels v. Tift County, 235 Ga. 
333, 219 S.E.2d 445 (1975). 

Liability at county hospitals. — This 
section includes ex delicto causes of action 
such as “causes of action arising out of the 
negligent performance of authorized but 
not compulsory, ministerial, or proprie- 
tary functions, as distinguished from gov- 
ernmental functions” whether the hospi- 
tal be operated “primarily for charitable 
purposes,” or operated “primarily for 
profit.” Ware County v. Cason, 189 Ga. 78, 
5 S.E.2d 339 (1939). 

Liability of county for injuries from 
tar machine. — In a worker’s suit alleg- 
ing negligence on the part of a county with 
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regard to the county allegedly failing to 
properly instruct and supervise the 
worker in the use of a portable tar kettle 
machine, the trial court erred by granting 
the county’s motion for a judgment on the 
pleadings based on sovereign immunity as 
the worker sufficiently alleged that the 
machine was a vehicle as contemplated by 
O.C.G.A. § 33-24-51, which established a 
waiver of sovereign immunity if the 
county had purchased liability insurance 
to cover damages and injuries arising 
from the use of motor vehicles under the 
county’s management. Hewell v. Walton 
County, 292 Ga. App. 510, 664 S.E.2d 875 
(2008). 

Purchase of insurance is no waiver 
of liability. — Procurement of insurance 
under Ga. L. 1960, p. 289, § 1 (see now 
0.C.G.A.§ 33-24-51) does not constitute a 
waiver of sovereign immunity in regard to 
damages caused by the county’s negli- 
gence not connected with motor vehicles. 
Revels v. Tift County, 235 Ga. 333, 219 
S.E.2d 445 (1975). 

Compensation of some other person or 
persons for comparable injuries on the 
same county property, or the purchase of 
insurance for such purposes, does not cre- 
ate a cause of action in a plaintiff suing a 
city in a tort action. The defendant city 
would not be estopped by such unauthor- 
ized waiver of the sovereign immunity of 
the county. Revels v. Tift County, 235 Ga. 
333, 219 S.E.2d 445 (1975). 

County does not waive the county’s im- 
munity in the purchase of a contract of 
liability insurance, even though the policy 
of insurance may include a clause alleg- 
edly waiving immunity. Miree v. United 
States, 242 Ga. 126, 249 S.E.2d 573 
(1978). 

Sovereign immunity barred the claim- 
ants’ personal injury and nuisance claims 
against the members of a county board of 
commissioners in the commissioners’ offi- 
cial capacities because the claimants did 
not show that the county waived the coun- 
ty’s sovereign immunity with regard to 
the county’s operation of a mosquito con- 
trol helicopter which sprayed one of the 
claimants with chemicals. Further, the 
county did not waive the county’s sover- 
eign immunity under O.C.G.A. § 33-24-51 
by purchasing a liability insurance policy 


288 


36-1-4 


covering the helicopter because the heli- 
copter was not a “motor vehicle” as that 
term was understood in the statute. Bd. of 
Comm'rs v. Johnson, 311 Ga. App. 867, 
717 S.E.2d 272 (2011). 

Waiver of sovereign immunity for 
motor vehicle insurance. — In deter- 
mining if a county waived the county’s 
sovereign immunity through the volun- 
tary purchase of liability insurance under 
the second sentence of O.C.G.A. 
§ 33-24-51(b), a trial court erred in con- 
sidering the definition of “motor vehicle” 
provided in O.C.G.A. § 36-92-1; rather, 
“any motor vehicle” was defined as a vehi- 
cle that was capable of being driven on the 
public roads that was covered by a liabil- 
ity insurance policy purchased by the 
county. Glass v. Gates, 311 Ga. App. 563, 
716 S.E.2d 611 (2011), aff’d, 291 Ga. 350, 
729 S.E.2d 361 (2012). 


2. Roads and Bridges 


No liability for defect in highway. — 
There is no constitutional or statutory 
provision which can be taken to render a 
county liable for a tort on account of 
personal injuries arising from a defect in a 
highway constructed or repaired by the 
county. This is true irrespective of 
whether the construction or repair of the 
highway is done in the performance of the 
county’s own governmental functions in 
maintaining the county’s system of high- 
ways, or whether the construction or re- 
pair is done under a contract made by the 
county with the State Highway Depart- 
ment (now Department of Transportation) 
solely for pecuniary gain. Purser v. Dodge 
County, 188 Ga. 250, 3 S.E.2d 574, answer 
conformed to, 60 Ga. App. 316, 3 S.E.2d 
744 (1939). 

There being no liability provided by any 
statute against a county for negligence 
arising out of the county’s maintenance or 
construction of a public road, a county, 
notwithstanding the county may in the 
construction of a public road be operating 
under a contract from which the county 
derives a pecuniary gain made with the 
highway department pursuant to law, is 
not liable for the county’s negligence in 
obstructing the roadway by leaving a pile 
of rock or gravel in the road in preparation 
for the construction by the county of a 
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bridge, and as a result of which a person 
traveling along the road in an automobile 
runs into the pile of rock and is injured. 
Purser v. Dodge County, 60 Ga. App. 316, 
3 S.E.2d 744 (1939). 

There is no constitutional or statutory 
provision which can be taken to render a 
county liable for a tort on account of 
personal injuries arising from a defect in a 
highway constructed or repaired by the 
county. Williams v. Georgia Power Co., 
233 Ga. 517, 212 S.E.2d 348 (1975). 

No recovery for poisoning cows. — 
This provision does not give a cause of 
action when a county by road work pol- 
lutes a stream and thereby plaintiff’s cows 
are poisoned. Howard v. County of Bibb, 
127 Ga. 291, 56 S.E. 418 (1907). 

County not liable for drowning of 
car occupants in river ford. — County 
was under no duty to build bridge across 
creek which under normal circumstances 
was safe to ford and therefore not liable 
for death of car occupants who drowned 
when creek flooded over ford as car passed 
over the ford. Dollar v. Haralson County, 
704 F.2d 1540 (11th Cir.), cert. denied, 464 
U.S. 963, 104 S. Ct. 399, 78 L. Ed. 2d 341 
(1983). 

Express statutory authority exists 
for defective bridges. — While a county 
is not liable to suit unless made so by 
statute, it has been provided by statute 
that a county is primarily liable for all 
injuries caused by reason of any defective 
bridges, whether erected by contractors or 
county authorities. Berrien County v. 
Vickers, 73 Ga. App. 863, 38 S.E.2d 619 
(1946) (decided under former Code 1933, 
§ 95-1001). 

Liability in case of bridges. — When 
the statute provides for the liability of 
counties, a recovery may be had against 
the counties as when no sufficient bond is 
taken to keep bridges in repair. Hammond 
v. County of Richmond, 72 Ga. 188 (1883). 

County is liable to suit by contractors 
for breach of a valid and binding contract 
for the building of a bridge over a river in 
such county, upon the assumption that the 
difference between the representations in 
the plans and specifications as to the facts 
and conditions under the bed of the river, 
and the actual facts and conditions 
thereof, amounted to a breach of the con- 
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2. Roads and Bridges (Cont'd) 


tract by the county. Decatur County v. 
Praytor, Howton & Wood Contracting Co., 
163 Ga. 929, 137 S.E. 247 (1927). 

Suit may be maintained against a 
county and a verdict and judgment ob- 
tained against the county for damages 
resulting from a defect in a bridge, al- 
though it may appear that jurisdiction 
over the highway on which the bridge was 
located had been assumed by the State 
Highway Department (now Department 
of Transportation) under the terms of the 
law, and that the State Highway Depart- 
ment and not the county was guilty of 
negligence in the maintenance and con- 
struction of the bridge or its approaches 
which caused the injury. Berrien County v. 
Vickers, 73 Ga. App. 863, 38 S.E.2d 619 
(1946) (decided under former Code 1933, 
§ 95-1001). 

For a county to be liable for injuries 
resulting from defective bridge re- 
pairs there must have been a failure to 
take a bond from a contractor when such a 
bond was required, and the injury com- 
plained of must have occurred within the 
time which would have been covered by 
the contractor’s bond, if such a bond had 
been given. Wolf v. Upson County, 44 F.2d 
925 (5th Cir. 1930). 


Pleading 


Petition must show liability by stat- 
ute. Seymore v. Elbert County, 116 Ga. 
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371, 42 S.E. 727 (1902); Fulton County v. 
Gordon Water Co., 37 Ga. App. 290, 140 
S.E. 45 (1927), cert. denied, 37 Ga. App. 
833 (1928); Newberry v. Hall County, 52 
Ga. App. 472, 183 S.E. 664 (1936); Ander- 
son v. DeKalb County, 107 Ga. App. 328, 
130 S.E.2d 140 (1963). 

Petition sufficient when petition 
shows right to recover under statute. 
— Petition sufficiently shows the suit is 
brought under a particular statute when 
the facts alleged clearly show the plain- 
tiffs right to recovery under the provi- 
sions of the statute. Deason v. DeKalb 
County, 222 Ga. 63, 148 S.E.2d 414 (1966). 

Petition sufficient which alleges 
employment under county law. — 
When a petition alleges the plaintiff was 
employed and obtained a permanent sta- 
tus under the law and the regulations 
promulgated by the county commission- 
ers, then the county is subject to suit. 
Deason v. DeKalb County, 222 Ga. 63, 148 
S.E.2d 414 (1966). 

Liability may arise from perfor- 
mance of statutorily authorized act. 
— Liability to suit may be shown by 
indicating that the claim arises as an 
incident in the performance of an under- 
taking by the county authorized by stat- 
ute. Deason v. DeKalb County, 222 Ga. 63, 
148 S.E.2d 414 (1966). 


OPINIONS OF THE ATTORNEY GENERAL 


ANALYSIS 


GENERAL CONSIDERATION 
Liasiuity oF BOARDS oF EDUCATION 


General Consideration 


Generally, counties have broader 
immunity from suits than municipal- 
ities. 1975 Op. Att’y Gen. No. 75-32. 

No liability for acts of probationer. 
— County’s potential liability for acts of a 
probationer working on a community ser- 
vice project depends upon the existence of 
a statute authorizing a tort action against 
the county. 1975 Op. Att’y Gen. No. 75-32. 

No liability for collision with road- 


side object. — Generally, a county will 
not be subject to liability for damages 
resulting from a motorist’s collision with a 
garbage container placed by the county 
beside the county’s road. 1974 Op. Att’y 
Gen. No. U74-66. 

Liability for misfeasance. — Slash 
Pine Area Planning and Development 
Commission is not liable for damage to 
private individuals resulting from im- 
proper performance or nonperformance of 
duties of the Commissions officers, 
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agents, or servants. 1967 Op. Att’y Gen. 
No. 67-255. 


Liability of Boards of Education 


No tort liability generally. — Local 
school district is not liable in tort under 
the law of Georgia for injuries sustained 
by a pupil engaged in school athletic ac- 
tivities. 1957 Op. Att’y Gen. p. 100. 

Neither a county board of education nor 
the board’s members, by virtue of their 
membership, are liable for injuries in- 
curred by a pupil riding on one of the 
board’s school buses. 1965-66 Op. Att’y 
Gen. No. 65-84. 

Board of education liable if acting 
beyond scope of authority. — When the 
board of education acts upon matters law- 
fully within the board’s jurisdiction, it is 
the county acting through the county’s 
corporate authority, and the county is not 
liable to suit for any cause of action unless 
made so by statute; but when the board of 
education, through the board’s members, 
acts beyond the scope of the board’s lawful 
jurisdiction and commits an actionable 
wrong, the act so committed is not “county 
action,” and in such a case a suit may be 
maintained in the courts of this state 
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against the wrongdoers. 1958-59 Op. Att’y 
Gen. p. 98. 

County board of education, acting be- 
yond the scope of the board’s lawful juris- 
diction in leasing school buildings to pri- 
vate citizens to be used as a recreational 
center, might thereby subject the board’s 
members to individual liability to suit in 
case someone was hurt or an accident 
happened on this property. 1958-59 Op. 
Att’y Gen. p. 98. 

No shield from liability for individ- 
ual negligence. — This shield from lia- 
bility, which is generally referred to as the 
doctrine of “sovereign immunity” is appli- 
cable only if the act or conduct causing the 
loss is one which was taken by the board 
within the scope of the board’s authority 
or official discretion; it does not protect a 
board member when it is such member’s 
own personal and individual negligence 
which causes the injury rather than an 
action of the school board; another excep- 
tion is the fact that while the doctrine 
protects the school board and the mem- 
bers of the board from liability when the 
injury results from ordinary negligence of 
the board, it would not apply when the 
action of the board amounts to malicious, 
willful, or wanton misconduct. 1965-66 
Op. Att’y Gen. No. 65-84. 
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In all cases in which a county is a party defendant, service shall be 
sufficient if perfected upon a majority of the commissioners, in those 
counties in which the affairs of the county are committed to a county 
commissioner or a board of county commissioners. 


History. — Ga. L. 1872, p. 39, § 1; Code 
1878, § 492; Code 1882, § 492; Civil Code 
1895, § 342; Civil Code 1910, § 385; Code 
1933, § 23-1503; Ga. L. 1987, p. 1482, 
§ 4. 

Cross references. — Further provi- 
sions regarding service of process on coun- 
ties, § 9-11-4(e)(5). 

Editor’s notes. — The directory lan- 
guage of Ga. L. 1987, p. 1482, § 4 pro- 
vided “Chapter 5 of Title 36 of the Official 
Code of Georgia Annotated, relating to the 


organization of county government, is 
amended ....” The Code section amended 
by Ga. L. 1987, p. 1482, § 4, however, is 
Code Section 36-1-5 which appears in this 
chapter. Ga. L. 1987, p. 1482, § 4 has been 
incorporated above as an amendment to 
this Code section. 

Law reviews. — For article comparing 
sections of Ch. 11, T. 9, the Georgia Civil 
Practice Act, with preexisting provisions 
of the Georgia Code, see 3 Ga. St. B. J. 295 
(1967). 


JUDICIAL DECISIONS 


Service on one commissioner insuf- 
ficient. — Since the statute prescribing 
the method of service on counties requires 
service on a majority of the commission- 
ers, service on the county cannot be per- 
fected by serving one member of a board of 
commissioners. Clayton County v. Sarno, 
112 Ga. App. 379, 145 S.E.2d 283 (1965). 

Service on chair sufficient. — Ser- 
vice upon the chair of the board of county 
commissioners under Ga. L. 1972, p. 689, 
§§ 1-3 (see now O.C.G.A. § 9-11-4) pro- 
vides an alternative to serving a suit 
against a county by serving a majority of 
the members of the board of commission- 
ers as required by former Code 1933, 
§ 23-1503 (see now O.C.G.A. § 36-1-5). 
Board of Comm'rs v. Allgood, 234 Ga. 9, 
214 S.E.2d 522 (1975). 

Irregularity in service cured by ap- 
pearance. — General appearance by an- 
swering a petition waives all irregulari- 
ties in the service of process. Franklin 
County v. Payne, 115 Ga. App. 52, 153 
S.E.2d 732 (1967). 

County may employ counsel. — County 


generally has, in the absence of express au- 
thority, implied statutory authority through 
the county’s proper officers or agents, to em- 
ploy counsel to represent the county in civil 
suits in which the county is interested, or to 
which the county is a party. The power to 
control the fiscal affairs of a county carries 
with it the power to employ counsel. 
Templeman v. Jeffries, 172 Ga. 895, 159 S.E. 
248 (1931). 

All suits by or against a county 
shall be in the name thereof. — Suit 
cannot be against the board of commis- 
sioners, and a suit so brought cannot be 
corrected by amendment. Arnett v. Board 
of Comm'rs, 75 Ga. 782 (1885). 

Since the Constitution of 1877 all suits 
by or against a county must be in the 
name of a county. Commissioners of Rds. 
& Revenue v. Howard, 59 Ga. App. 541, 1 
S.E.2d 222 (1939). 

Cited in Douglas County v. Brown & 
Riley Enters., Ltd., 114 Ga. App. 410, 151 
S.E.2d 510 (1966); Guhl v. Tuggle, 242 Ga. 
412, 249 S.E.2d 219 (1978); Housworth v. 
Glisson, 485 F. Supp. 29 (N.D. Ga. 1978). 
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GENERAL PROVISIONS 


36-1-7 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 741. 

C.J.S. — 20 C.J.S., Counties, § 418. 

ALR. — Power of city, town, or county 
or its officials to compromise claim, 105 
A.L.R. 170; 15 A.L.R.2d 1359. 

Waiver of, or estoppel to assert, defects 
in notice of claim against county or mu- 
nicipality, 148 A.L.R. 637. 

Limitation period as affected by re- 


quirement of notice or presentation of 
claim against governmental body, 3 
A.L.R.2d 711. 

Waiver of, or estoppel to assert, failure 
to give required notice of claim of injury to 
municipality, county, or other governmen- 
tal agency or body, 65 A.L.R.2d 1278. 

Waiver of, or estoppel to assert, failure 
to give or defects in notice of claim against 
state or local political subdivision — mod- 
ern status, 64 A.L.R.5th 519. 


36-1-6. Publication of annual financial statement; contents. 


All boards of county commissioners, county commissioners, county 
managers, or other persons or bodies having charge of receipts and 
expenditures of county moneys shall publish a financial statement once 
each calendar year in the paper in which sheriff’s advertisements are 
published in their respective counties. A copy of this statement shall 
also be posted twice each year for a period of not less than 30 days on 
the bulletin boards of the various county courthouses. The statement 
shall set forth the source of all income and a summary of all expendi- 
tures in a plain and simple manner that can be easily understood by all 
taxpaying citizens. The statement shall also contain a report of all 
money owed by the county, current bills excepted, of the number of tax 
delinquents, and the total amount of tax delinquency. 


History. — Ga. L. 1952, p. 337, §§ 1, 2. 
OPINIONS OF THE ATTORNEY GENERAL 


Use of public funds to publish tax lic funds to publish a list of delinquent 
delinquent list approved. — Board of taxpayers in the local newspaper. 1970 
commissioners of a county can spend pub- Op. Atty Gen. No. U70-203. 


RESEARCH REFERENCES 
C.J.S. — 20 C.J.S., Counties, § 318. 


36-1-7. Submission to grand jury of sworn returns of receipts 
and disbursements; approval or disapproval; appear- 
ance to explain errors; failure to make return. 


(a) The judges of the probate courts, county treasurers, clerks of the 
superior courts, and sheriffs of the various counties shall make a 
return, under oath, to the grand juries of their respective counties on 
the first day of each term of the superior court. The return shall set 
forth a just and true statement of the amount of money belonging to the 
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county which was received by them and the source from which the 
money was received, along with their expenditures, accompanied by a 
copy of the most recent financial statement or annual audit of the 
financial affairs of the county offices subject to this Code section. 


(b) When the returns provided for in subsection (a) of this Code 
section have been made, the grand jury shall examine the same. If the 
returns are found to be correct, the grand jury shall endorse its 
approval thereon and attach the same to its general presentments, to be 
filed in the office of the clerk of the superior court. If the returns are 
found to be incorrect, the grand jury, through its foreman, shall return 
them to the officer making the same, shall plainly and distinctly set 
forth in writing the grounds of its disapproval, and shall require the 
officer to appear before the jury and explain the errors. 


(c) Should any officer fail or refuse to make the return required by 
subsection (a) of this Code section, the foreman of the grand jury shall 
immediately notify the presiding judge of such failure. The judge shall 
issue an order requiring the delinquent officer to come forward and 
make the return required or, in default thereof, to be attached for 
contempt. 


History. — Ga. L. 1876, p. 13, §§ 1-3; Cross references. — Frequency with 
Code 1882, §§ 508a, 508b, 508c; Civil which grand jury must perform duties, 
Code 1895, §§ 364, 365, 366; Civil Code § 15-12-71. Accounting for public funds 
1910, §§ 418, 414, 415; Code 1933, generally, T. 45, C. 8. 

§§ 23-1201, 23-1202, 23-1208; Ga. L. 
1996, p. 842, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 38 Am. Jur. 2d, Grand C.J.S. — 20 C.J.S., Counties, § 314 et 
Jury, § 34 et seq. 63C Am. Jur. 2d, Public seq. 38A C.J.S., Grand Juries, § 88 et seq. 
Officers and Employees, §§ 256 et seq., 

340. 


36-1-8. Investment of certain tax proceeds in authorized bonds; 
registration of bonds. 


(a) The officer or officers charged with the administration of the fiscal 
affairs of the several counties and with the custody and control of such 
funds may invest all sums collected under the requirements of Article 
IX, Section V, Paragraph VI of the Constitution of this state, for the 
purpose of paying the principal of bonded indebtedness of such coun- 
ties, which sums are not actually payable on the principal within 12 
months from the date of collection thereof, in valid outstanding bonds of 
the county or some other county of the state which have been duly 
validated, or in valid outstanding bonds of this state or of the United 
States. Such officer or officers may keep the funds so invested in such 
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bonds, with the privilege of changing the investment from the character 
of the bonds named to another from time to time as such officer or 
officers may direct until such time before the maturity of outstanding 
obligations as may be necessary to dispose of the bonds in order to meet 


such obligations at maturity. 


(b) Whenever and as soon as the sinking fund of any county has been 
invested in the manner specified in subsection (a) of this Code section, 
the officer or officers of the county charged with the administration of 
the fiscal affairs of the county shall proceed forthwith to have the 
securities in which such funds are so invested registered in the name of 
the county, provided the bonds by their terms under the conditions of 
their issue are capable of being registered in the name of the owner. 


History. — Ga. L. 1924, p. 86, §§ 1, 2; 
Code 1933, §§ 87-706, 87-707; Ga. L. 
1983, p. 3, § 57. 


and comparing the prudent man rule and 
the legal list rule in trustee investment, 
see 15 Mercer L. Rev. 530 (1964). 


Law reviews. — For note discussing 
JUDICIAL DECISIONS 
Requirements not absolute. — It quired so to do. Century Indem. Co. v. 


must be observed that neither Ga. L. 
1917, p. 199, § 1 (see now O.C.G.A. 
§ 36-6-16) nor Ga. L. 1924, p. 86, §§ 1, 2 
(see now O.C.G.A. § 36-1-8) makes their 
requirements absolute; county treasurers 
may follow the provisions of either of 
these statutes, and thereby become abso- 
lutely safe from loss, as well as making 
safe the public funds with which the trea- 
surers are entrusted; however, it appears 
the county treasurer may keep the funds 
in the treasurer’s possession so long as the 
county treasurer is prepared to pay them 
out when lawfully authorized and re- 


Fidelity & Deposit Co., 175 Ga. 834, 166 
S.E. 235 (1932); Allen v. Henderson, 48 
Ga. App. 74, 172 S.E. 94 (1933). 

This section provides that funds col- 
lected for the purpose of payment of prin- 
cipal and interest of bonded indebtedness 
under the Constitution “may” be invested 
in valid outstanding bonds of such county 
or some other county of the state, which 
have been duly validated, or valid out- 
standing bonds of the State of Georgia or 
of the United States. Allen v. Henderson, 
48 Ga. App. 74, 172 S.E. 94 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 256, 339 et 
seq. 


36-1-9. Payment into county treasury. 


Any county official, officer, or employee who is charged with the 
responsibility of collecting, receiving, or disbursing any fees, fines, 
forfeitures, costs, commissions, allowances, penalties, funds, or moneys, 
or any other emolument or perquisite for any other county official, 
officer, or employee who has been placed upon a salary payable from 
county funds in lieu of receiving such compensation, when provision has 
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been made by law for such compensation to become the property of and 
payable to the county, may pay said funds directly into the county 


treasury upon their receipt. 


History. — Ga. L. 1964, p. 337, § 1; Ga. 
L. 1969, p. 3655, § 1; Ga. L. 1971, p. 3563, 


§ 1; Ga. L. 1982, p. 2107, § 30; Ga. L. 
1992, p. 1219, § 1. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 314 et 
seq. 


36-1-10. Employment of accountant to examine books. 


The county governing authority is authorized, whenever it deems it 
necessary to do so, to employ an expert accountant to examine and 
report on the books, vouchers, and accounts of any county officer whose 
duty it is under the law to handle county funds. The expert accountant 
may reside in the county in which he is to be employed or elsewhere. 


History. — Ga. L. 1901, p. 57, § 1; Civil 
Code 1910, § 418; Code 1933, § 23-1301. 
Cross references. — Budgets and au- 


dits of counties and municipalities, T. 36, 
C. 81. 


JUDICIAL DECISIONS 


Section does not impair power of 
grand jury. — Sections 416, 417, and 418 
of former Civil Code 1910 (see O.C.G.A. 
§ 36-1-10) were not intended to and do 
not take away from the grand jury the 
grand jury’s power to investigate, inspect, 
and examine the books and records of 
county officers, or, where the officers deem 
it necessary, to appoint one or more citi- 
zens of the county to do so, as prescribed 
by former Penal Code 1910, §§ 840 and 
841. McLarty v. Fulton County, 52 Ga. 
App. 445, 183 S.E. 646 (1936). 

Applicability of section to county 
having city of over 85,000. — Section 
841 of Penal Code 1910 (see § 15-12-76 
[repealed]) is valid and applies to counties 
having a city of more than 85,000, except 
that it does not authorize the appointment 
of expert accountants by the county com- 
missioners or ordinary (now judge of the 
probate court), as the case may be, to 
examine the books and accounts of county 
officers, as by virtue of former Code 1910, 
§§ 416 through 418 (see now O.C.G.A. 
§ 36-1-10). In such counties the clerk of 
the county commissioners is ex officio au- 


ditor and the clerk is required to make 
such examination whenever called on by 
the county commissioners. McLarty v. 
Fulton County, 52 Ga. App. 445, 183 S.E. 
646 (1936). 

Officer employed under section a 
public officer. — When a statute by 
implication authorizes the county com- 
missioners to appoint an officer in and for 
a county, the action of the commissioners 
in so doing is done by the commissioners 
as an agency of the state. The relation 
between the county and the county attor- 
ney does not rest upon contract, but arises 
from appointment authorized by a legisla- 
tive enactment. An individual who has a 
designation or title given the individual 
by law, and who exercises functions con- 
cerning the public assigned to the individ- 
ual by law, is a public officer. Stelling v. 
Richmond County, 81 Ga. App. 571, 59 
S.E.2d 414 (1950). 

Residency requirement. — In the 
case of a county auditor, the residency 
requirement of former Code 1933, 
§ 89-101(7) (see now O.C.G.A. § 15-6-59) 
was dispensed with by former Code 1933, 
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§ 23-1301 (see now O.C.G.A. § 36-1-10). 
However, the requirement that a county 
officer, whether elected or appointed, be a 
qualified voter remained absolute. Lester 
Witte & Co. v. Rabun County, 245 Ga. 382, 
265 S.E.2d 4 (1980). 


GENERAL PROVISIONS 


36-1-11 


Cited in Watkins v. Tift, 177 Ga. 640, 
170 S.E. 918 (1933); Booth v. Mitchell, 179 
Ga. 522, 176 S.E. 396 (1934); Burke v. 
Wheeler County, 54 Ga. App. 81, 187 S.E. 
246 (1936); Mathew v. Ellis, 214 Ga. 665, 
107 S.E.2d 181 (1959). 


OPINIONS OF THE ATTORNEY GENERAL 


Accountant not a certified public 
accountant. — County commissioners 
are authorized to employ an accountant 


who is not a certified public accountant to 
audit county books. 1968 Op. Att’y Gen. 
No. 68-46. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 208 et 
seq. 


36-1-11. Additional temporary personnel and equipment for 
assistance of county officers or departments. 


The governing authorities of the various counties shall have the 
authority to expend county funds for the purpose of employing such 
additional temporary personnel and providing such equipment and 
supplies as in their respective judgments shall be necessary and 
advisable, in order that such personnel and equipment might assist any 
county officer, official, or department in discharging his or its duties and 
responsibilities in an efficient and orderly fashion. Nothing contained 
within this Code section shall be construed so as to abrogate the 
authority of such officers and officials to select the personnel who shall 


be employed within their respective offices and departments. 


History. — Ga. L. 1968, p. 447, § 1. 


JUDICIAL DECISIONS 


Authority to pay salary. — County 
commissioners can expend county funds 
for the limited purpose of paying salary of 
personnel to aid and assist in administra- 


tion of county government. Whatley v. 
Taylor County, 224 Ga. 669, 164 S.E.2d 
121 (1968). 


OPINIONS OF THE ATTORNEY GENERAL 


County may employ additional per- 
sonnel. — County is authorized to employ 
personnel to assist the tax assessors in 
maintaining the tax digest and the tax 
equalization program in the county. 1969 
Op. Att’y Gen. No. 69-25. 

Governing authority of a county may 
hire temporary personnel to assist the 


clerk of the superior court. 1969 Op. Att’y 
Gen. No. 69-400. 

This section authorizes the county com- 
missioners to employ a secretary for the 
sheriff on a temporary basis. Op. Att’y 
Gen. No. U71-11. 

County may not pay salary to em- 
ployee on fee basis. — Governing au- 
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thority of a county is not authorized to pay iff is fixed by a local Act, the county 
the salary of a semipermanent employee commissioners have no authority to in- 
of a county officer who is on a fee basis. crease the compensation. 1970 Op. Att’y 
1969 Op. Att’y Gen. No. 69-478. Gen. No. U70-64. 

When compensation of deputy sher- 


RESEARCH REFERENCES 


ALR. — Particular purposes within district for specified purposes, 124 A.L.R. 
contemplation of statute authorizing issu- 883. 
ance of bonds or use of funds by school 


36-1-11.1. Expenditure of funds for insurance and employment 
benefits. 


(a) The governing authority of any county is authorized to provide, 
and to expend county funds for the provision of, group health, life, 
disability, and liability insurance, retirement or pension coverage, 
social security and employment security coverage, and other similar or 
related employment benefits for members of the county governing 
authority and for elected county officers and the personnel thereof, as 
well as for the dependents and beneficiaries of such officials and 
personnel; provided, however, that no member of a county governing 
authority may become vested in the provision of any retirement or 
pension benefits authorized by this subsection until after the next 
general election in which said official stands for reelection. 


(b) Any prior expenditure of county funds in the manner authorized 
by this Code section is validated and confirmed; and no person shall be 
liable in any respect by reason of his or her participation in any prior 
provision of the benefits authorized by this Code section. 


History. — Code 1981, § 36-1-11.1,en- 1995, p. 924, $ 1; Ga. L. 1996, p. 1258, 
acted by Ga. L. 1989, p. 1284, § 1;Ga.L. § 1. 


36-1-12. Courthouse to remain open during normal working 
hours. 


It shall be the duty and responsibility of the governing authority of 
each county of this state to keep the county courthouse and the county 
offices maintained therein open during normal working hours for the 
transaction of the public’s business. As used in this Code section, 
“normal working hours” means a minimum of 40 working hours during 
each calendar week, except for those weeks during which public and 
legal holidays, which are recognized and designated as such by Georgia 
law or by the governing authority of the county, are observed. 
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History. — Code 1933, § 23-103, en- 
acted by Ga. L. 1976, p. 1522, § 1. 
Cross references. — Hours of opera- 


GENERAL PROVISIONS 


36-1-14 


tion of office of superior court clerk, 
§ 15-6-93. 


JUDICIAL DECISIONS 


Courthouse and offices must be 
open for public’s business. — Under 
this section it is not only the duty of the 
county commissioners to keep the court- 
house building and county offices therein 
available, but it is also the commissioner’s 
duty to see that county offices are open for 
the transaction of the public’s business. 
Mobley v. Polk County, 242 Ga. 798, 251 
S.E.2d 538 (1979). 


Governing authority to determine 
hours. — Legislature has delegated to 
the governing authority the right to deter- 
mine normal working hours with a mini- 
mum of 40 working hours during each 
week. Mobley v. Polk County, 242 Ga. 798, 
251 S.E.2d 538 (1979). 


OPINIONS OF THE ATTORNEY GENERAL 


Applicability of section. — This sec- 
tion, in referring to “county offices”, is 
intended to regulate the hours of only 
those offices over which the governing 


authority of the county exercises control. 
1976 Op. Atty Gen. No. U76-35 (see 
0.C.G.A. § 36-1-12). 


36-1-13. Speculation in county orders by county officer. 


Any public officer of any county in this state who buys up at a 
discount or in any manner speculates in what are known as “county 


29 66s 


orders,” “jury scrip,” or any other order or scrip which is to be paid out 
of any public fund of this state or of any county in this state shall be 
guilty of a misdemeanor and shall be removed from office. 


History. — Ga. L. 1878-79, p. 79, § 1; 
Code 1882, § 4562g; Penal Code 1895, 


§ 277; Penal Code 1910, § 281; Code 
1938, §§ 23-9909, 23-1610. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 365. 


36-1-14. Interested transactions prohibited; removal from office 


for violation. 


(a) No county governing authority, any member thereof, or any other 


county officer authorized by law to use public or county funds for the 
purchase of goods or property of any kind for public or county purposes 
shall purchase such goods or property from any store in which such 
county governing authority, any member thereof, or other county officer 
is an employee, or in which he is directly or indirectly interested, or 
from any person or partnership of which he is a member or by whom he 
is employed, unless by sanction of the majority of the members of the 
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county governing authority or unless it is made clearly to appear that 
such individual, partnership, or owner of the store offers and will sell 
the goods or property as cheaply as or cheaper than the same can be 


bought elsewhere. 


(b) Any county governing authority, any member thereof, or any 
county officer violating subsection (a) of this Code section shall be 
removed from office upon proper proceedings instituted by any taxpayer 
in the county. Any contract made in violation of subsection (a) of this 


Code section shall be illegal. 


History. — Ga. L. 1898, p. 105, §§ 1, 2; 
Ga. L. 1899, p. 68, § 1; Ga. L. 1901, p. 81, 
§ 1; Civil Code 1910, §§ 398, 394; Code 
1933, §§ 23-1718, 23-1714. 

Law reviews. — For article surveying 


important general legal principles of mu- 
nicipal and county government purchas- 
ing and contracting in Georgia, see 16 
Mercer L. Rev. 371 (1965). 


JUDICIAL DECISIONS 


By its terms this section is of gen- 
eral application. Moore v. Whaley, 189 
Ga. 647, 7 S.E.2d 394 (1940). 

Section subject to qualification by 
special Act. — This section, so far as it 
refers to county commissioners, is subject 
to qualification by special Acts under Ga. 
Const. 1877, Art. XI, Sec. III, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. I, Para. 
I), and the special Acts need not be uni- 
form. Robitzsch v. State, 189 Ga. 637, 7 
S.E.2d 387 (1940); Moore v. Whaley, 189 
Ga. 647, 7 S.E.2d 394 (1940). 

Section not preempted by Georgia 
Constitution. — Georgia Const. 1976, 
Art. IX, Sec. I, Para. VIII (see now Ga. 
Const. 1988, Art. IX, Sec. I, Para. IID, 
providing for removal of county officers for 
malpractice in office, does not preempt 
this section which prohibits use of county 
funds by county commissioners for pur- 
chases of goods or property in which the 
commissioners have an interest. Palmer v. 
Wilkins, 163 Ga. App. 104, 294 S.E.2d 355 
(1982). 

General Assembly had authority to 
effect a pro tanto repeal of the gen- 
eral law contained in this section, by 
making the provisions of this section in- 
applicable to the commissioners of a 
named county. Moore v. Whaley, 189 Ga. 
647, 7 S.E.2d 394 (1940). 

Not applicable to mere acceptance 
of order for payment. — This section 


does not apply to an acceptance of an 
order for payment submitted by a 
materialman on a contract for the build- 
ing of a road. Eatonton Oil & Auto Co. v. 
Greene County, 53 Ga. App. 145, 185 S.E. 
296 (1936). 

Quo warranto is not the proper 
remedy for violation of this section. 
McDonough v. Bacon, 143 Ga. 283, 84 S.E. 
588 (1915). 

Due process requirement for pro- 
ceedings. — Phrase “upon proper pro- 
ceedings” used in subsection (b) implies 
that proceedings will be conducted in ac- 
cordance with due process requirements, 
and it is not necessary to specify the exact 
procedure to be followed. Palmer v. 
Wilkins, 163 Ga. App. 104, 294 S.E.2d 355 
(1982). 

Commissioner’s transfer of build- 
ing, which benefitted county, did not 
require commissioner’s removal. — 
Trial court properly harmonized Ga. L. 
1983, pp. 4594, 4603, § 14, the Local Act 
creating the Miller County Board of Com- 
missioners, and O.C.G.A. § 36-1-14 to 
find that a commissioner’s actions in 
transferring a building the commissioner 
owned to the county, which benefitted the 
county at no cost to taxpayers, did not 
require the commissioner’s removal. Rich- 
ardson v. Phillips, 309 Ga. App. 773, 711 
S.E.2d 358 (2011). 

Sufficiency of evidence for sum- 
mary judgment. — Evidence that the 
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hauling fee paid to a county commissioner 
was the same as that which would have 
been paid to anyone else does not, on 
motion for summary judgment where all 
inferences are construed against the 
movant, satisfy the requirement that it 
shall clearly appear that the goods pur- 
chased were as cheap or cheaper than the 
goods could be bought elsewhere. Dalton 
Rock Prods. Co. v. Fannin County, 136 Ga. 
App. 649, 222 S.E.2d 93 (1975). 

Claim for removal from office not 
rendered moot by the completion of 
the questioned transaction. — Taxpay- 
er’s claims seeking the removal of a 
county commissioner from office for viola- 
tion of conflict of interest laws, Ga. Laws 
1983, pp. 4594, 4603, § 14, and O.C.G.A. 
§ 36-1-14, had never been determined; 
nor were the issues moot, although the 
transaction leading to the claims had been 
completed. Therefore, a trial court erred 
in dismissing the claims as moot. Richard- 


GENERAL PROVISIONS 


36-1-15 


son v. Phillips, 302 Ga. App. 305, 690 
S.E.2d 918 (2010). 

Ordinance not preempted by stat- 
ute. — Miller County, Ga., Ordinance No. 
10-01, § 3 could not be preempted by 
0.C.G.A. § 36-1-14 because § 3 did not 
impair the statute’s operation but rather 
strengthened and augmented the statute; 
the exception in § 3 was more narrow 
than in O.C.G.A. § 36-1-14, requiring 
that a majority of the Board of Commis- 
sioners of Miller County approve the con- 
tract or transaction after establishing that 
the goods and the County had authority, 
as an incident of the county’s home rule 
power, to amend Ga. L. 1983, p. 4594, 
§ 14. Bd. of Comm'rs v. Callan, 290 Ga. 
327, 720 S.E.2d 608 (2012). 

Cited in Eatonton Oil & Auto Co. v. 
Greene County, 53 Ga. App. 145, 185 S.E. 
296 (1936); Colonial Oil Co. v. United 
States Guarantee Co., 56 F. Supp. 545 
(S.D. Ga. 1944). 


OPINIONS OF THE ATTORNEY GENERAL 


Purchase of insurance from wife. — 
County board of education may purchase 


the board when there is no direct or indi- 
rect benefit gained by the member. 


insurance from the wife of a member of 1960-61 Op. Atty Gen. p. 158. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 169 et seq., 
181 et seq., 194, 371. 

C.J.S. — 67 C.J.S., Officers and Public 
Employees, §§ 347, 348, 349. 

ALR. — Relation as creditor of con- 
tracting party as constituting interest 
within statute or rule of common law 
against public officer being interested in 
contract with the public, 73 A.L.R. 1352. 


Relationship as disqualifying interest 
within statute making it unlawful for an 
officer to be interested in a public contract, 
74 A.L.R. 792. 

Public officer’s relation to corporation as 
officer or stockholder as constituting in- 
terest within statute or rule of common 
law against public officer being interested 
in contract with public, 140 A.L.R. 344. 


36-1-15. Prohibition, regulation, and taxation of fortunetelling 
and similar practices. 


The county governing authority may by proper ordinance prohibit, 
regulate, or tax the practice of fortunetelling, phrenology, astrology, 
clairvoyance, palmistry, or other kindred practices, businesses, or 
professions where a charge is made or a donation accepted for the 
services and where the practice is carried on outside the corporate 
limits of the municipality. The tax, if any, which is imposed shall not 
exceed the sum of $1,000.00 per year. Such ordinances may prescribe 
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the punishment to be imposed for violations, but such punishment shall 
not exceed imprisonment for 60 days or a fine of $500.00 or both. 


Prosecutions for violations shall be in the magistrate court of the county 


as provided in Chapter 10 of Title 15. 


History. — Ga. L. 1953, Nov.-Dec. 
Sess., p. 311, § 1; Ga. L. 1984, p. 505, § 1. 


JUDICIAL DECISIONS 


City ordinance presumed valid. — 
Presumption in favor of the validity of a 
city ordinance is not overcome in a case 
involving a constitutional attack thereon 
when it is merely assumed that the prac- 


tice of fortunetelling is a legitimate calling 
which cannot be prohibited by the city 
under the city’s police power. Williams v. 
Jenkins, 211 Ga. 10, 83 S.E.2d 614 (1954). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 36 Am. Jur. 2d, 
Fortunetelling, § 1 et seq. 

C.J.S. — 16A C.J.S., Constitutional 
Law, §§ 777 et seq., 839, 851 et seq., 906 
et seq. 

ALR. — Validity of license tax or fee on 


show or place of amusement, 111 A.L.R. 
778. 

Regulation of astrology, clairvoyancy, 
fortunetelling, and the like, 91 A.L.R.3d 
766. 


36-1-16. Garbage, trash, waste, or refuse not to be transported 
across state or county boundaries for dumping without 
permission; exemption. 


(a) No person, firm, corporation, or employee of any municipality shall 
transport, pursuant to a contract, whether oral or otherwise, garbage, 
trash, waste, or refuse across state or county boundaries for the purpose 
of dumping the same at a publicly or privately owned dump, unless 
permission is first obtained from the governing authority of the county in 
which the dump is located and from the governing authority of the county 
in which the garbage, trash, waste, or refuse is collected. 


(b) Subsection (a) of this Code section shall not apply to the trans- 
portation of any material which is regulated pursuant to Article 2 of 
Chapter 5 of Title 12, the “Georgia Water Quality Control Act,” or 
Article 1 of Chapter 9 of Title 12, “The Georgia Air Quality Act.” 


History. — Ga. L. 1971, p. 445, § 1; Ga. 
L. 1978, p. 1911, $ 1; Ga. L. 1990, p. 1345, 
§ 1; Ga. L. 1992, p. 918, § 3; Ga. L. 1993, 
p. 91, § 36. 

Cross references. — Solid waste han- 
dling, disposal, generally, T. 12, C. 8. 

Law reviews. — For survey article on 
local government law, see 59 Mercer L. 


Rev. 285 (2007) and 60 Mercer L. Rev. 262 
(2008). For survey article on zoning and 
land use law, see 59 Mercer L. Rev. 493 
(2007) and 60 Mercer L. Rev. 457 (2008). 

For note on 1992 amendment of this 
Code section, see 9 Ga. St. U. L. Rev. 186 
(1992). 
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GENERAL PROVISIONS 


36-1-17 


JUDICIAL DECISIONS 


Constitutionality. — O.C.G.A. 
§ 36-1-16 is constitutional, and the stat- 
ute gives Georgia counties a role in pro- 
tecting the public health and welfare with 
respect to the operation of waste dumps 
within the counties’ respective boundar- 
ies. Diamond Waste, Inc. v. Monroe 
County, 939 F.2d 941 (11th Cir. 1991). 

O.C.G.A. § 36-1-16(a) is unconstitu- 
tional because the statute impairs inter- 
state commerce by improperly giving 
Georgia counties the power to veto the 
importation of solid waste. Fulton County 
v. City of Atlanta, 280 Ga. 353, 629 S.E.2d 
196 (2006). 

Unconstitutional application. — 
Countys application of O.C.G.A. 
§ 36-1-16 to prohibit a waste manage- 
ment company from operating a landfill, 
which was owned by a municipality but 
located in the county, as a regional land- 
fill, i.e., from receiving waste from outside 
the county and from outside the state, 
violated the company’s constitutional 
commerce clause right to engage in inter- 
state commerce without discriminatory 


intervention. Diamond Waste, Inc. v. Mon- 
roe County, 731 F. Supp. 505 (M.D. Ga. 
1990), aff'd in part, vacated in part on 
other grounds, 939 F.2d 941 (11th Cir. 
1991). 

County resolution preventing a waste 
management firm from importing waste of 
any kind into the county from other coun- 
ties and other locations violated the com- 
merce clause of the federal constitution. 
Diamond Waste, Inc. v. Monroe County, 
939 F.2d 941 (11th Cir. 1991). 

Judgments from federal court bind- 
ing on state court during appeal. — 
Since simultaneous actions challenging 
the  constitutionality of O.C.G.A. 
§ 36-1-16 were pending in state and fed- 
eral court, and an appeal from the federal 
district court order was pending, estoppel 
by judgment precluded state court consid- 
eration of the matter on appeal because 
judgments from a federal court remain 
binding during the pendency of an appeal. 
Mayor of Forsyth v. Monroe County, 260 
Ga. 296, 392 S.E.2d 865 (1990). 


RESEARCH REFERENCES 


ALR. — Validity of statutory or munic- 
ipal regulations as to garbage, 72 A.L.R. 
520; 135 A.L.R. 1305. 


Regulation and licensing of private gar- 
bage or rubbish removal services, 83 
A.L.R.2d 799. 


36-1-17. Authority of county employees to issue citations for 
violation of ordinances and regulations in counties 
having population of 550,000 or more; jurisdiction; 
effect of failure to respond. 


In all counties of this state having a population of 550,000 or more 


according to the United States decennial census of 1980 or any future 
such census, any employee who is authorized to enforce any county 
code, ordinance, regulation, rule, or other order, including such related 
ordinances, codes, and regulations as drainage regulations, soil erosion 
and sedimentation control regulations, subdivision and zoning regula- 
tions, water and sewer regulations, and any other land development or 
construction regulations of such counties, shall have the authority to 
issue citations to any person who shall violate any such county code, 
ordinance, regulation, or order which shall be in effect in such counties. 
Such citations shall command the appearance of such person at a 
designated regular session of a court in such county having the 
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jurisdiction of a commitment court throughout the entire county. At 
such time and place, the court shall act as a court of inquiry with all the 
powers and authorities specified in Article 2 of Chapter 7 of Title 17. In 
the event that any such person shall fail to appear in response to such 
citation, a warrant shall be issued for the arrest of the person for 
violation of such county code, ordinance, regulation, rule, or order 
without the necessity of any further action. 


History. — Ga. L. 1981, p. 3261, § 1. 
OPINIONS OF THE ATTORNEY GENERAL 


Probate court jurisdiction over vi- of county ordinances in counties of 
olations of county ordinances. — Pro- 550,000 or more pursuant to O.C.G.A. 
bate court has jurisdiction over violations § 36-1-17. 1995 Op. Atty Gen. No. U95-1. 


36-1-18. Authority of counties having population of 550,000 or 
more to assess against cost of repairing streets as 
necessitated by private construction activity; liens. 


(a) In all counties of this state having a population of 550,000 or 
more according to the United States decennial census of 1980 or any 
future such census, the county governing authority shall be empowered 
by ordinance or resolution to assess against any property the cost of 
reopening or repairing any public way, street, road, right of way, or 
highway, or the cost of cleaning up from any public way, street, road, 
right of way, or highway any debris, dirt, sediment, soil, trash, building 
materials, and other physical materials originating on such property, as 
a result of any private construction activity carried on by any developer, 
contractor, subcontractor, or owner of such property. 


(b) Any assessment authorized under subsection (a) of this Code 
section, as well as the interest thereon and the expense of collection, 
shall be a lien against the property so assessed coequal with the lien of 
other taxes and shall be enforced in the same manner as are state and 
county ad valorem property taxes by issuance of a fi. fa. and levy and 
sale as set forth in Title 48, the “Georgia Public Revenue Code.” 


History. — Ga. L. 1981, p. 3259, §§ 1, 
2. 


36-1-19. Appropriation for charitable grants or contributions in 
counties having population greater than 550,000; estab- 
lishment of boards or councils to devise procedures 
and advise governing authority. 


Reserved. Repealed by Ga. L. 1996, p. 1415, § 1, effective July 1, 
1996. 
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Editor’s notes. — This Code section 
was based on Ga. L. 1980, p. 3406, §§ 1, 2; 
Ga. L. 1982, p. 2107, § 31. 


36-1-19.1. Appropriations for charitable grants or contributions 
in counties having population of 400,000 or more; 
boards or councils to establish procedures and advise 
governing authorities. 


(a) In all counties of this state having a population of 400,000 or 
more according to the United States decennial census of 1990 or any 
future such census, the governing authorities of such counties are 
authorized to provide by ordinance for the appropriation of money for 
and the making of grants or contributions to any corporation, associa- 
tion, institution, or individual for purely charitable purposes, provided 
that the activities funded by any such grants or contributions shall take 
place within the county making such grant or contribution. 


(b) In connection with the appropriation of money for or the making 
of any grant or contribution for purely charitable purposes, the govern- 
ing authority of any county within this state may establish such boards 
or councils as it may determine to establish the procedures by which 
such grants or contributions are made and to advise the governing 
authorities of such counties generally with respect to such grants or 
contributions. 


(c) Appropriations, grants, and contributions made pursuant to this 
Code section shall be in the form of contracts for services. 


(d) For the purpose of this Code section, “purely charitable purposes” 
shall mean charitable, benevolent, or philanthropic purposes for health, 
education, social welfare, arts and humanities, or environmental orga- 
nizations. 


(e) No funds may be appropriated, granted, or contributed under this 
Code section for a purpose which is in violation of the laws of this state; 
provided, however, that this subsection shall not be interpreted to 
prohibit a good faith expenditure of funds for purposes authorized by 
law. 


History. — Code 1981, § 36-1-19.1, en- 
acted by Ga. L. 1996, p. 1415, § 2; Ga. L. 
1999, p. 81, § 36. 


36-1-20. Ordinances for governing and policing of unincorpo- 
rated areas of county. 


(a) The governing authority of each county, for the purpose of 
protecting and preserving the public health, safety, and welfare, is 
authorized to adopt ordinances for the governing and policing of the 
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unincorporated areas of the county, violations of which ordinances may 
be punished by fine or imprisonment or both. Without limiting the 
generality of the foregoing, such ordinances may provide for traffic 
regulation, including adoption of the uniform rules of the road under 
Chapter 6 of Title 40, may provide for the regulation and control of litter 
in the same manner as municipal ordinances under Code Section 
16-7-48, and may provide for the implementation and enforcement of 
any power or duty vested in the county governing authority. 


(b) Each such ordinance shall specify the maximum punishment 
which may be imposed for a violation of the ordinance; and in no case 
shall the maximum punishment for the violation of any such ordinance 
exceed a fine of $1,000.00 or imprisonment for 60 days or both; 
provided, however, that for violation of a pretreatment standard or 
requirement adopted pursuant to the federal Clean Water Act the 
ordinance may specify that the fine may be up to $1,000.00 per day for 
each violation by an industrial user. 


(c) Jurisdiction over violations of such county ordinances shall be in 
the magistrate court of the county; and procedure for enforcement of 
such ordinances shall be as provided in Article 4 of Chapter 10 of Title 
15; provided, however, jurisdiction over ordinances having to do with 
traffic offenses shall be in the court or courts having jurisdiction over 
state traffic offenses. 


(d) This Code section shall not affect the jurisdiction of or procedure 
in any other court which has jurisdiction over violations of county 
ordinances. 


History. — Code 1981, § 36-1-20, en- 1990, p. 1345, § 2; Ga. L. 1991, p. 993, 
acted by Ga. L. 1984, p. 1086, § 1;Ga.L. § 1. 


JUDICIAL DECISIONS 


Cited in Kariuki v. DeKalb County, 253 LLC v. Spalding County, Georgia, 569 F. 
Ga. 713, 324 S.E.2d 450 (1985); Curves, Supp. 2d 1305 (N.D. Ga. 2007). 


OPINIONS OF THE ATTORNEY GENERAL 


Jurisdiction over offense of open court of the county possess concurrent 
container of alcohol in vehicle. — In jurisdiction over the prosecution of indi- 
counties in which there is a state court, viduals charged with violating a county 
both the state court and the magistrate ordinance prohibiting the possession of 
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open containers of alcohol while operating 
a motor vehicle. 1992 Op. Att’y Gen. No. 
U92-3. 

Regulation of trucks on residential 
roads. — County sheriff’s department 
may enforce ordinances prohibiting trucks 
over ten wheels from using residential 


GENERAL PROVISIONS 


36-1-21 


temporary deliveries. 1996 Op. Att’y Gen. 
No. U96-17. 

Traffic control ordinances. — Coun- 
ties may enact ordinances regarding en- 
forcement of traffic control devices by the 
use of cameras. 2000 Op. Att’y Gen. No. 
U2000-12. 


roads within county except when making 


36-1-21. Civil service system for county employees. 


(a) The governing authority of any county is authorized to provide by 
ordinance or resolution for the creation of a civil service system for 
employees of the county, other than elected officials or persons ap- 
pointed to positions for specified terms. 


(b) Subsequent to the creation of a civil service system, the county 
governing authority which created the system may provide by ordi- 
nance or resolution that positions of employment within departments 
subject to the jurisdiction of elected county officers or subject to the 
jurisdiction of other commissions, boards, or bodies of the county shall 
be subject to and covered by the civil service system upon the written 
application of the elected county officer, commission, board, or body 
having the power of appointment, employment, or removal of employ- 
ees of the officer, department, commission, board, or body. Once posi- 
tions of employment are made subject to the civil service system, such 
positions shall not be removed thereafter from the coverage of the civil 
service system. 


(c) A civil service system created pursuant to the authority of this 
Code section shall be administered in such manner and pursuant to 
such rules and regulations as may be provided for by resolution or 
ordinance of the county governing authority which created the system. 


(d)(1) The powers granted to the governing authorities of counties by 
this Code section: 


(A) Shall not supersede or replace any power granted by any 
local constitutional amendment to the General Assembly to provide 
by law for a civil service or merit system for any county; 


(B) Shall not supersede or replace any law enacted by the 
General Assembly pursuant to the authority of a local constitu- 
tional amendment described in subparagraph (A) of this para- 
graph; and 


(C) Shall be in addition to any power granted by local constitu- 
tional amendment directly to the governing authority of any county 
to provide by ordinance or resolution for a civil service or merit 
system for such county. 
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LOCAL GOVERNMENT 


36-1-21 


(2) As used in paragraph (1) of this subsection, the term “local 
constitutional amendment” means any constitutional amendment 
described in subparagraph (a) of Paragraph IV of Section I of Article 
XI of the Constitution of the State of Georgia which has been 
continued in force and effect pursuant to the authority of said 
subparagraph (a) of said cited constitutional provision and which has 
not been repealed pursuant to the authority of subparagraph (b) of 
said cited constitutional provision. 


History. — Code 1981, § 36-1-21, en- 
acted by Ga. L. 1986, p. 764, § 1; Ga. L. 
1988, p. 1627, § 1; Ga. L. 2001, p. 4, § 36. 

Code Commission notes. — Ga. L. 
1986, p. 764, § 1 and Ga. L. 1986, p. 1586, 
§ 1 both enacted Code sections desig- 
nated 36-1-21. The Code section enacted 


by the latter Act was redesignated as Code 
Section 36-1-22 [repealed] pursuant to 
Code Section 28-9-5. 

Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). 


JUDICIAL DECISIONS 


Motion to create system. — Motion 
adopted by the board of county commis- 
sioners creating a county personnel sys- 
tem was a “resolution” within the mean- 
ing of O.C.G.A. § 36-1-21. Wayne County 
v. Herrin, 210 Ga. App. 747, 437 S.E.2d 
793 (1993). 

Inapplicable to system created by 
General Assembly. — Because a county 
tax commissioner’s employees were 
within the county’s civil service system, 
the county was properly granted sum- 
mary judgment as to that issue, and 
hence, the county’s personnel director was 
authorized to refuse to implement raises 
to the employees as the commissioner 
sought; moreover, the commissioner’s re- 
liance on O.C.G.A. § 36-1-21 did not 
change the result, as that statute ex- 
pressly applied only to civil service sys- 
tems created by county governing author- 
ities, and the civil service system at issue 
was created by the Georgia General As- 
sembly. Ferdinand v. Bd. of Comm’rs, 281 
Ga. 643, 641 S.E.2d 787 (2007). 

Subsequent ordinance or resolu- 
tion. — After the governing body of a 
county has authorized, by ordinance or 
resolution, the creation of a civil service 
commission to cover county employees 
other than elected officials or persons ap- 
pointed for a definite term, it may by 
subsequent ordinance or resolution pro- 
vide that employees of the departments of 


elected officials or other county bodies 
may, by written application of the elected 
official or other department head, seek to 
be brought under the civil service commis- 
sion as well. Burbridge v. Hensley, 194 Ga. 
App. 523, 391 S.E.2d 5, cert. denied, 194 
Ga. App. 911, 391 S.E.2d 5 (1990). 

Interim appointed sheriff’s attempt, by 
letter to the county clerk, to have the 
sheriff’s employees covered by the provi- 
sions of a civil service ordinance was in- 
valid, since the county had not enacted a 
second ordinance or resolution pursuant 
to subsection (b) of O.C.G.A. § 36-1-21 
providing that employees of elected offi- 
cials could be made subject to the civil 
service system by written application of 
the elected official. Burbridge v. Hensley, 
194 Ga. App. 523, 391 S.E.2d 5, cert. 
denied, 194 Ga. App. 911, 391 S.E.2d 5 
(1990). 

Resolution of the board of county com- 
missioners that allowed elected county 
officials to bring portions of employment 
within their department into the person- 
nel system complied with the dictates of 
0.C.G.A. § 36-1-21. Wayne County v. 
Herrin, 210 Ga. App. 747, 437 S.E.2d 793 
(1993). 

Appointment and discharge of dep- 
uties. — Once positions in a sheriffs 
office have been made subject to a person- 
nel or civil service system, a sheriff’s au- 
thority to appoint deputies pursuant to 
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0.C.G.A. § 15-16-23 is limited to vacan- 
cies created by the removal of employees 
in the manner provided under the appli- 
cable personnel or civil service system or 
vacancies created when employees resign 
or retire. Wayne County v. Herrin, 210 Ga. 
App. 747, 437 S.E.2d 793 (1998). 

Since the county created a personnel 
system applicable to the sheriff’s depart- 
ment, a newly elected sheriff’s termina- 
tion of current employees without afford- 
ing the employees due process rights in 
connection with the employees’ dismissal 
and the sheriff’s hiring of employees to 
replace the dismissed employees was im- 
proper. Wayne County v. Herrin, 210 Ga. 
App. 747, 437 S.E.2d 793 (1998). 

Since it was not clearly established at 
the time in question that a sheriff was 
bound by a county merit system and that 
employees of the sheriff had a property 
interest in the employees’ jobs, the sheriff 
was entitled to qualified immunity from 
the employees’ claim of wrongful termina- 
tion from the employee’s jobs. Aspinwall v. 
Herrin, 879 F. Supp. 1227 (S.D. Ga. 1994). 

Deputy sheriffs in a county that had not 
adopted a civil service program were em- 
ployees at will and lacked a property in- 
terest in the deputies’ employment. 
Zimmerman v. Cherokee County, 925 F. 
Supp. 777 (N.D. Ga. 1995). 

Under O.C.G.A. § 15-16-23, sheriffs 
have absolute discretion in the hiring and 
firing of deputies and the only process by 
which this discretion may be limited is 
through adoption of a civil service system 
in compliance with subsection (b) of 
O.C.G.A. § 36-1-21; when a sheriff had 
not complied with such provision, depu- 
ties had no protected property interest in 
the deputies’ positions. Brett v. Jefferson 
County, 925 F. Supp. 786 (S.D. Ga. 1996), 
aff'd in part and vacated in part, 123 F.3d 
1429 (11th Cir. 1997). 

Because sheriff had failed to satisfy 
statutory requirements for placing depu- 
ties under a civil service program, the 
deputies were at-will employees with no 
protected property interest in continued 
employment. Brett v. Jefferson County, 
123 F.3d 1429 (11th Cir. 1997). 

Political patronage of sheriff depu- 
ties. — Deputy sheriff’s First Amendment 
political patronage claim failed because 
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political loyalty was an appropriate re- 
quirement for the position of deputy sher- 
iff as Georgia deputies had the same pow- 
ers and duties as the sheriff; the civil 
service system, which prohibited the sher- 
iff from making employment decisions on 
the basis of political affiliation, did not 
modify the duties of the sheriff’s deputies 
and therefore had no effect on the First 
Amendment claim. Ezell v. Wynn, 802 
F.3d 1217 (11th Cir. 2015). 

Termination of employee. — Em- 
ployee who was hired by a county solicitor 
general under O.C.G.A. § 15-18-71 was 
not an employee of the county, and the 
solicitor general did not bring the em- 
ployee into the county’s civil service sys- 
tem under O.C.G.A. § 36-1-21(b). There- 
fore, the employee lacked a protected 
property interest in the job and could be 
terminated without cause and without a 
hearing. Thomas v. Lee, 286 Ga. 860, 691 
S.E.2d 845 (2010). 

Court clerk not subject to county 
merit system. — County merit board can 
take no action affecting the clerk of the 
superior court and the clerk’s employees 
unless the clerk of the superior court has 
asked that the clerk’s office be subject to 
the merit system and the county has pro- 
vided for such coverage through an appro- 
priate resolution or ordinance. Gwinnett 
County v. Yates, 265 Ga. 504, 458 S.E.2d 
791 (1995). 

Clerk of the Superior Court of Gwinnett 
County is not subject to the Gwinnett 
County Merit System. Gwinnett County v. 
Yates, 265 Ga. 504, 458 S.E.2d 791 (1995). 

No vested interest in continued em- 
ployment shown. — In a racial discrim- 
ination suit, the trial court properly de- 
nied mandamus relief to the former 
employee because the former employee 
failed to show that the employer had a 
clear legal duty to maintain the former 
employee as an employee and there was 
no evidence showing that the former em- 
ployee was ever a merit system employee 
with a vested interest in continued em- 
ployment with the tax commissioner. 
Cochran v. Kendrick, 297 Ga. 655, 778 
S.E.2d 1 (2015). 

Cited in Floyd v. Chaffin, 201 Ga. App. 
597, 411 S.E.2d 570 (1991); Epps v. Wat- 
son, No. 3:05-CV-68(CDL), 2006 U.S. Dist. 
LEXIS 33318 (M.D. Ga. May 25, 2006). 
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RESEARCH REFERENCES 


Am. Jur. Pleading and Practice 
Forms. — 5B Am. Jur. Pleading and Prac- 
tice Forms, Civil Service, § 2. 


36-1-22. Business and occupational license taxes and fees. 


Reserved. Repealed by Ga. L. 1993, p. 1292, § 6, effective January 1, 
1995. 


Editor’s notes. — This Code section 1987, p. 3, § 36; Ga. L. 1988, p. 1734, § 1; 
was based on Code 1981, § 36-1-22, en- Ga. L. 1989, p. 14, § 36. 
acted by Ga. L. 1986, p. 1586, § 1; Ga. L. 


36-1-23. Purchase from county of materials used in the con- 
struction of water systems, sewer systems, storm and 
drainage systems, buildings, or other facilities. 


(a) No county shall require any person who performs services on his 
property or on private property pursuant to an agreement with an 
individual, corporation, partnership, association, or other private entity 
to purchase from the county any materials used in the construction or 
repair of any water system, sewer system, storm or drainage system, 
building, or other facilities on such property. Any county which sells 
such materials used in the construction of such facilities shall be 
required to publish the acceptable manufacturing or engineering stan- 
dards of such materials sold by the county and such other materials, if 
any, which the county finds acceptable for the construction of such 
facilities. In the construction of any such facility, the use by any person 
or other entity of materials which are not purchased from the county 
shall not render any such facility or project ineligible for acceptance as 
a public right of way or utility project if the materials used meet the 
acceptable standards published by the county. 


(b) Nothing in this Code section shall affect the authority of a county 
to enact building, construction, electrical, fire, or other codes which 
require materials used in the construction or repair of water systems, 
sewer systems, storm or drainage systems, buildings, or other facilities 
to meet or satisfy certain standards. 


(c) Any county officer or employee who, without sufficient cause, 
refuses to accept as a public right of way or utility project any water and 
sewer system or other facility constructed with acceptable materials not 
purchased from the county shall be guilty of a misdemeanor. 


(d) Upon the final conviction of any county officer or employee of 
violating subsection (c) of this Code section, the employment of such 
officer or employee by the county shall immediately be terminated. 
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History. — Code 1981, § 36-1-23, en- and protection of abandoned or 
acted by Ga. L. 1991, p. 1002, § 1; Ga. L. unmaintained cemeteries, was enacted by 
1992, p. 3212, § 1. Ga. L. 1988, p. 318, § 1 and repealed by 

Editor’s notes. — Former Code Sec- Ga. L. 1989, p. 14, § 36. 
tion 36-1-23, pertaining to preservation 


36-1-24. Training classes for clerks of governing authority of 
county. 


(a) Any person hired or appointed to serve as the clerk of the 
governing authority of any county in this state shall attend and 
complete a course of training on matters pertaining to the basic 
performance of his or her official duties. Such training shall be 
conducted by the University of Georgia under the supervision of the 
Carl Vinson Institute of Government at such time and place as shall be 
determined by the Carl Vinson Institute of Government. 


(b) The personnel of the Carl Vinson Institute of Government are 
authorized to work with the members of the Association County Clerks 
of Georgia and the Association County Commissioners of Georgia in 
establishing and operating the training course provided for in subsec- 
tion (a) of this Code section, as well as establishing the rules and 
regulations governing attendance of such training. 


(c) All reasonable expenses of attending the training class required 
by this Code section shall be paid from funds appropriated by the 
county governing authority for such purposes. 


History. — Code 1981, § 36-1-24, en- 
acted by Ga. L. 1990, p. 1689, § 1. 


36-1-25. Official minutes of meetings. 


Official minutes of the meetings of a county governing authority shall 
be maintained in the offices of the county governing authority. Copies of 
contracts, maps, or similar material or documents related to actions 
taken by a county governing authority may be included in the minutes 
or incorporated by reference to an alternate location. Where incorpo- 
rated by reference, such documents shall be stored in a central location 
or locations identified by ordinance or resolution of the county govern- 
ing authority. 


History. — Code 1981, § 36-1-25, en- 
acted by Ga. L. 1994, p. 662, § 1. 


JUDICIAL DECISIONS 


Zoning map properly incorporated nance properly incorporated by reference 
by reference. — County zoning ordi- an official zoning map as the board of 
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commissioners had a zoning map before 
the board when the board considered the 
ordinance, the zoning map was in exis- 
tence when a limited liability limited part- 
nership (LLLP) bought the property and 
that map was kept in the zoning adminis- 
trator’s office, the new zoning administra- 
tor’s uncertainty about which of two maps 
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was the official map did not render the 
entire zoning ordinance invalid, and it 
was clear that the LLLP’s land was not 
zoned for a landfill. Mid-Georgia Envtl. 
Mgmt. Group, L.L.L.P. v. Meriwether 
County, 277 Ga. 670, 594 S.E.2d 344 
(2004). 


36-1-26. Contracts for utility services; terms and conditions. 


The governing authority of any county in this state may authorize the 
execution of one or more contracts which specify the rates, fees, or other 
charges which will be charged and collected by the county for electric, 
natural gas, or water utility services to be provided by the county to one 
or more of its utility customers. Any such contract shall be subject to the 
following conditions and limitations: 


(1)(A) Except as provided in subparagraph (B) of this paragraph, no 
such contract shall be for a term in excess of ten years. 


(B) No such contract for solar utility services or for wind utility 
services shall be for a term in excess of 20 years; 


(2) Any such contract which is for a term in excess of two years 
shall include commercially reasonable provisions under which the 
rates, fees, or other charges shall be adjusted with respect to 
inflationary or deflationary factors affecting the provision of the 
utility service in question; and 


(3) Any such contract shall include commercially reasonable pro- 
visions relieving the county from its obligations under the contract in 
the event that the county’s ability to comply with the contract is 
impaired by war, natural disaster, catastrophe, or any other emer- 
gency creating conditions under which the county’s compliance with 
the contract would become impossible or create a substantial finan- 
cial burden upon the county or its taxpayers. 


History. — Code 1981, § 36-1-26, en- 
acted by Ga. L. 1998, p. 1113, § 1; Ga. L. 
2019, p. 605, § 1/SB 95. 


1, 2019, rewrote paragraph (1), which 
read: “No such contract shall be for a term 
in excess of ten years;”. 


The 2019 amendment, effective July 


36-1-27. Referendum approval required prior to expenditure of 
public funds for establishment of fixed guideway tran- 
sit; definitions; submission of the question to qualified 
voters; ballot language. 

(a) As used in this Code section, the term: 


(1) “Expenditure of public funds” means: 
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(A) Utilizing the proceeds of any tax, proceeds from the county 
general fund, or any other county proceeds; 


(B) Incurring general obligation debt, revenue debt, or other 
multiyear obligations; or 


(C) Entering into any intergovernmental agreement with an 
authority or instrumentality of the state which would impact 
future tax revenue or obligate the payment of tax revenue, general 
obligation debt, revenue debt, or other multiyear obligations. 


(2) “Fixed guideway transit” means a public transportation system 
using and occupying a permanent, separate right of way for the 
exclusive use of public transportation, including, but not limited to, 
rails for use by trains or a bus rapid transit system. 


(3) “Mass transportation” means any mode of transportation serv- 
ing the general public which is appropriate to transport people by 
highways or rail. 


(4) “Mass transportation regional system participant” means any 
county within a special district created pursuant to Article 5 of 
Chapter 8 of Title 48 in which mass transportation is provided within 
such special district, to such special district, or from such special 
district by a multicounty regional transportation authority created by 
an Act of the General Assembly, including but not limited to the 
Atlanta-region Transit Link “ATL” Authority or the Metropolitan 
Atlanta Rapid Transit Authority. 


(b) Prior to an expenditure of any public funds for the establishment, 
maintenance, and operation of a fixed guideway transit in any county 
that is a mass transportation regional system participant, the govern- 
ing authority of such county shall obtain approval from: 


(1) The Atlanta-region Transit Link “ATL” Authority that such 
project is on the regional transit plan adopted by such authority 
pursuant to Code Section 50-39-12; and 


(2) A majority of qualified voters of the county in a separate 
referendum question as provided for in this Code section. 


(c) Prior to the issuance of the call for the referendum, the governing 
authority of the county that is a mass transportation regional system 
participant shall adopt a resolution which shall specify the type and 
location of a fixed guideway transit, the capital costs to establish such 
fixed guideway transit, the date upon which the capital costs to 
establish such fixed guideway transit shall be paid in full, and an 
estimate of the projected annual costs for maintenance and operation of 
such fixed guideway transit. 


(d)(1) Whenever the governing authority of any county that is a mass 
transportation regional system participant wishes to submit to the 
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electors of such county the question of whether to expend public funds 
for a fixed guideway transit, any such governing authority shall 
notify the election superintendent of such county by forwarding to the 
superintendent a copy of a resolution of the governing authority 
calling for a referendum election. Such election shall be held with a 
general election, general primary election, or presidential preference 
primary. Upon receipt of the resolution, it shall be the duty of the 
election superintendent to issue the call for an election for the 
purpose of submitting the question of authorizing the expenditure of 
public funds for a fixed guideway transit to the voters of the county 
for approval or rejection. The election superintendent shall issue the 
call and shall conduct the election on a date and in the manner 
authorized under Code Section 21-2-540. The election superintendent 
shall cause the date and purpose of the election along with a copy of 
the resolution adopted pursuant to subsection (c) of this Code section 
to be published once a week for two weeks immediately preceding the 
date of the election in the official organ of such county. The ballot 
shall have written or printed thereon the following: 


“ ) YES Shall the expenditure of public funds for a 
( ) NO fixed guideway transit within ———— — County 
be approved?” 


(2) All persons desiring to vote in favor of the question shall vote 
“Yes,” and all persons desiring to vote against the question shall vote 
“No.” If more than one-half of the votes cast are in favor of the 
question, then the expenditure of public funds by such county for a 
fixed guideway transit shall be deemed approved; otherwise, such 
expenditures shall continue to be prohibited. It shall be the duty of 
the election superintendent to hold and conduct such elections under 
the same rules and regulations as govern general elections. It shall be 
the superintendent’s further duty to canvass the returns, declare the 
result of the election, and certify the result to the Secretary of State. 
The expense of the election shall be borne by the county holding the 
election. 


(e) This Code section shall not apply to the extension of a fixed 
guideway transit or levy of applicable sales and use taxes authorized 
pursuant to an Act known as the “Metropolitan Atlanta Rapid Transit 
Authority Act of 1965,” approved March 10, 1965 (Ga. L. 1965, p. 2243), 
as amended, or Part 2 of Chapter 9 of Title 32 for which any referendum 
required under such Act or part shall control, or to any project within a 
county or between counties which have approved such sales and use 
tax, provided that such project is wholly within the territorial bound- 
aries of such county or counties. 
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History. — Code 1981, § 36-1-27, en- 
acted by Ga. L. 2016, p. 862, § 1/SB 420; 
Ga. L. 2018, p. 377, § 4-5/HB 930. 

The 2018 amendment, effective May 
3, 2018, substituted “Atlanta-region Tran- 
sit Link ‘ATL’ Authority” for “Georgia Re- 
gional Transportation Authority” near the 
end of paragraph (a)(4); substituted the 
present provisions of subsection (b) for the 
former provisions, which read: “Prior to 
an expenditure of any public funds for the 
establishment, maintenance, and opera- 
tion of a fixed guideway transit in any 
county that is a mass transportation re- 
gional system participant, the governing 
authority of such county shall obtain ap- 
proval from a majority of qualified voters 
of the county in a separate referendum 
question as provided for in this Code sec- 
tion.”; and, in the middle of subsection (e), 
substituted “known as the ‘Metropolitan 
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Atlanta Rapid Transit Authority Act of 
1965,’ approved March 10, 1965 (Ga. L. 
1965, p. 2243), as amended, or Part 2 of 
Chapter 9 of Title 32” for “approved March 
10, 1965 (Ga. L. 1965, p. 2243), as 
amended, the ‘Metropolitan Atlanta Rapid 
Transit Authority Act of 1965,”, and in- 
serted “or part”. See Editor’s notes for 
applicability. 

Editor’s notes. — Ga. L. 2018, p. 377, 
§ 5-1(c)/HB 930, not codified by the Gen- 
eral Assembly, provides that: “Tax, pen- 
alty, and interest liabilities for prior tax- 
able years shall not be affected by the 
passage of Part I of this Act and shall 
continue to be governed by the provisions 
of Title 48 of the Official Code of Georgia 
Annotated as it existed immediately prior 
to the effective date of Part I of this Act.” 
Part I of this Act became effective January 
1, 2019. 
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CHAPTER 2 
MILITIA DISTRICTS 

Sec. Sec. 
36-2-1. Division of county into militia veyor; approval of commission- 

districts. ers’ report by judge of probate 
36-2-2. Minimum requirements for court. 

districts. 36-2-4. Transmittal of proceedings 
36-2-3. | Appointment of commissioners changing districts to Governor; 


to change districts; employ- 
ment and compensation of sur- 


publication. 
36-2-5 through 36-2-7 [Repealed]. 


JUDICIAL DECISIONS 


Effect of recognition of old district 
line by commissioners after change of 
line. — Public would not be estopped by 
any subsequent acts of the board of com- 
missioners in recognizing an old line be- 
tween two districts as the correct dividing 
line, had the district lines been changed in 


compliance with the requirements of law. 
Camp v. Trapp, 209 Ga. 298, 71 S.E.2d 534 
(1952). 

Cited in United States v. Bibb County 
Democratic Executive Comm., 222 F. 
Supp. 493 (M.D. Ga. 1962); Grimes v. 
Clark, 226 Ga. 195, 173 S.E.2d 686 (1970). 


36-2-1. Division of county into militia districts. 


(a) Each county is divided into militia districts according to its 


territory and population. 


(b) Militia districts are to remain the same as presently organized 
until changed in the manner prescribed in this chapter. 


History. — Orig. Code 1863, §§ 453, 
454; Code 1868, §§ 515, 516; Code 1873, 
§§ 481, 482; Code 1882, §§ 481, 482; Civil 


Code 1895, §§ 330, 331; Civil Code 1910, 
$$ 373, 374; Code 1933, §§ 23-201, 
23-202. 


JUDICIAL DECISIONS 


Cited in Johnson v. Chappell, 198 Ga. 
162, 30 S.E.2d 909 (1944). 


36-2-2. Minimum requirements for districts. 


Each militia district organized or changed must contain within its 
limits at least 200 persons 18 years of age or over who are residents at 
the time of the organization of the district and, in its formation, must 
not leave any older district with less than 200 such persons. 
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History. — Orig. Code 1863, § 455; 
Code 1868, § 517; Code 1873, § 483; Code 
1882, § 483; Civil Code 1895, § 332; Civil 
Code 1910, § 375; Code 1933, § 23-203; 
Ga. L. 1982, p. 825, § 1. 


MILITIA DISTRICTS 
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Cross references. — Composition of 
unorganized militia of the state, § 38-2-3. 


JUDICIAL DECISIONS 


O.C.G.A. § 36-2-2 is mandatory. — 
Proceeding which seeks to create a new 
district, but leaves an old district with less 
than the required number of male persons 
subject to militia duty, is repugnant to this 
section. Johnson v. Chappell, 198 Ga. 162, 
30 S.E.2d 909 (1944). 

Order void when existing district 
left understrength. — Order, by the 


proper county authority, approving a re- 
port of the commissioners appointed to lay 
out and establish a new militia district, is 
void since, by the establishment of the 
new district, an existing district is left 
with less than the required number of 
persons liable to militia duty. Johnson v. 
Chappell, 198 Ga. 162, 30 S.E.2d 909 
(1944). 


OPINIONS OF THE ATTORNEY GENERAL 


The 1982 amendment to O.C.G.A. 
§ 36-2-2 does not require that any mi- 
litia district boundaries be changed; 
any changes are to be initiated by the 


board of county commissioners in counties 
where the board is vested with this power 
by local law. 1982 Op. Att’y Gen. No. 
82-94. 


RESEARCH REFERENCES 


ALR. — Enlistment or mustering of 
minors into military service, 140 A.L.R. 
1508. 


36-2-3. Appointment of commissioners to change districts; em- 
ployment and compensation of surveyor; approval of 
commissioners’ report by judge of probate court. 


Whenever it is necessary and expedient to lay out a new militia 
district, to change the lines of old districts, or to consolidate or abolish 
old districts, the judge of the probate court may, at any time, appoint 
three commissioners who are citizens of the district or districts from 
which it is proposed to make the new district or to change the lines 
thereof, whose duty it shall be to lay out and define the lines and to 
report the same to the judge of the probate court. The commissioners 
shall have authority to engage the services of a competent surveyor to 
assist them in their duties. The surveyor shall be paid for his services, 
out of the county treasury, the same compensation county surveyors are 
paid for similar services rendered to a citizen. If the judge of the probate 
court approves the report of the commissioners, he shall have all 
proceedings in the matter entered on his minutes, after which the 
district laid out or the line changed or defined shall be known and 
regarded accordingly. 
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History. — Laws 1840, Cobb’s 1851 
Digest, p. 187; Code 1863, $$ 456, 457, 
458; Code 1868, §§ 518, 519, 520; Code 
1873, §§ 484, 485, 486; Code 1882, 
§§ 484, 485, 486; Civil Code 1895, §§ 333, 
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334, 335; Civil Code 1910, §§ 376, 377, 
378; Code 1933, §§ 23-204, 23-205, 
23-206. 

Cross references. — Compensation of 
county surveyors, § 36-7-9 et seq. 


JUDICIAL DECISIONS 


This section is a general law. 
Drummond v. Lowry, 88 Ga. 716, 16 S.E. 
28 (1892); Hackney v. Leake, 91 Ga. 141, 
16 S.E. 966 (1893). 

Commissioners appointed by the ordi- 
naries to lay out new militia districts, or 
change the lines of those existing, have 
authority to engage the services of a com- 
petent surveyor to assist the commission- 
ers in the commissioners’ duties. The com- 
missioners are not limited to the county 
surveyor. Graham v. Hall, 68 Ga. 354 
(1882). 

Power of ordinary (now judge of 
the probate court) and time of action. 
— Ordinary (now judge of the probate 
court) may appoint the commissioners, 
receive the commissioners’ reports, and 
establish new districts either in term or 
vacation. Poole v. Sims, 67 Ga. 36 (1881). 

Ordinary (now judge of the probate 
court) determines expediency. — 
Commissioners are mere agents to lay off 
the lines of a new district; the ordinary 
(now judge of the probate court) deter- 
mines the expediency of creating it. The 
creation of a new district is not, therefore, 
illegal because deemed inexpedient by the 
commissioners. Conley v. Poole, 67 Ga. 
254 (1881). 

Finality of decision. — Judge of a 
superior court has no jurisdiction to re- 
view by certiorari the action of an ordi- 
nary (now judge of the probate court) or 
board of commissioners for there is no 
decision of a judicial question between 
parties litigant. Hillsman v. Harris, 84 Ga. 
432, 11 S.E. 400 (1890); Hudson v. Sulli- 
van, 93 Ga. 631, 20 S.E. 77 (1894). 

Decision to create district not sub- 
ject to review. — Exercise of the discre- 


tion of the county authority in creating a 
militia district, in the absence of fraud or 
the willful abuse of discretion, could not 
be made the subject of review by the 
superior court or the Supreme Court. 
Johnson v. Chappell, 198 Ga. 162, 30 
S.E.2d 909 (1944). 

New district must not leave old dis- 
trict undermanned. — An order, by the 
proper county authority, approving a re- 
port of the commissioners appointed to lay 
out and establish a new militia district, is 
void since, by the establishment of the 
new district, an existing district is left 
with less than the required number of 
persons liable to militia duty. Johnson v. 
Chappell, 198 Ga. 162, 30 S.E.2d 909 
(1944). 

Proof of district lines and resi- 
dence. — Change of district lines is a 
matter of record, but the location of a 
residence with reference thereto must be 
proved by parol evidence. Graham v. Hall, 
68 Ga. 354 (1882). 

Isolated tracts. — This section does 
not authorize the inclusion in a district of 
isolated tracts not contiguous thereto. 
Howell v. Kinney, 99 Ga. 544, 27 S.E. 204 
(1896). 

Justice of the peace (now magis- 
trate) whose fees will be diminished 
by change in the militia district is not 
entitled to notice of proceedings. 
Poole v. Sims, 67 Ga. 36 (1881). 

Form of petition and report. — Pe- 
tition for a change of boundary line should 
distinctly specify the location of the new 
line, and the commissioners’ report should 
lay out and define the new line. Howell v. 
Kinney, 99 Ga. 544, 27 S.E. 204 (1896). 


OPINIONS OF THE ATTORNEY GENERAL 


Judge may change district name. — 
Since the judge of the probate court has all 
of the powers specified in this section, 


which are quite extensive, then certainly 
the judge has the power as implied by law 
to merely change the name of a militia 
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district without changing the district’s 
boundaries. 1963-65 Op. Att’y Gen. p. 339. 

Commissioners of a county have au- 
thority to consolidate militia districts 
of that county into one militia dis- 
trict; the responsibility for changing the 
boundaries of, or consolidation of militia 
districts is that of the ordinary (now judge 
of the probate court) only when jurisdic- 
tion over such matters has not been 
granted by legislative act to the county 
commissioners. 1968 Op. Atty Gen. No. 
68-177. 


MILITIA DISTRICTS 


36-2-7 


Change in city limits is not one of 
means specified in the laws of Georgia 
for changing the boundaries of militia 
districts. 1968 Op. Att’y Gen. No. 68-237. 

The 1982 amendment to O.C.G.A. 
§ 36-2-2 does not require that any mi- 
litia district boundaries be changed; 
any changes are to be initiated by the 
board of county commissioners in counties 
where the board is vested with this power 
by local law. 1982 Op. Att’y Gen. No. 
82-94. 


36-2-4. Transmittal of proceedings changing districts to Gover- 
nor; publication. 


It is the duty of the judge of the probate court, when a new district is 
laid out, immediately to transmit to the Governor the proceedings in 
the matter, duly certified, from his minutes and to publish them for 30 
days at the door of the courthouse and in the newspaper where he does 


his official advertising. 


History. — Laws 1840, Cobb’s 1851 
Digest, p. 187; Code 1863, § 459; Code 
1868, § 521; Code 1873, § 487; Code 


1882, § 487; Civil Code 1895, § 336; Civil 
Code 1910, § 379; Code 1933, § 23-207. 


JUDICIAL DECISIONS 


Numbers and names of militia dis- 
tricts are not required to be kept in 


36-2-5 through 36-2-7. 


executive department. Aultman v. 
Hodge, 150 Ga. 370, 104 S.E. 1 (1920). 


Reserved. Repealed by Ga. L. 1983, p. 884, § 4-2, effective July 1, 


1983. 


Editor’s notes. — These Code sections, 
relating to effect on justices of the peace, 
constables, and actions pending in jus- 
tice’s court in the old district and election 
of justices of the peace and constables in 
new districts upon addition, consolida- 
tion, and abolition of militia districts, 


were based on Orig. Code 18638, §§ 460 to 
462; Code 1868, §§ 522 to 524; Code 1873, 
§§ 488 to 490; Code 1882, §§ 488 to 490; 
Code 1895, §§ 337 to 339; Ga. L. 1899, p. 
24, § 1; Civil Code 1910, $§ 380 to 382; 
Code 1933, §§ 23-208 to 23-210; and Ga. 
L. 1981, Ex. Sess., p. 8. 
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CHAPTER 3 
COUNTY BOUNDARIES 
Article 1 Sec. 
Change of Boundaries pute by grand jury; certifica- 
tion to Governor; appointment 
Sec. ie re of surveyor to define line; re- 
36-3-1. Filing and contents of petition turn of survey and plat to Sec- 
for change of boundary line; retary of State. 
publication of notice. 36-3-21. Service of notice of 
36-3-2. Proceedings before grand ju- county eke a ee 
Hes; action by county govern- 36.3911. Counties’ agreement to bound- 
ing authorities upon approval ary lines; filing of resolutions. 
of change by grand juries; pub- — 36.3.29. Copy of survey and plat fur- 
lication of notice of approval by nished to county authorities. 
ahh na of ee leis ji 36-3-23. Filing of survey and plat with 
are d en d A. hed ary aa Secretary of State; time for pro- 
33 at ta f 1S ra i d test or exceptions thereto. 
oie ae oF costs ot proceed- —36-3-24. Notice and hearing of protest 
36-3-5. Filing of survey, plat, and res- St ore by Secretary of 
B ries : 36-3-25. Recordation of survey and plat; 
S re f y aa etary 20 conclusive effect; subsequent 
ate; disposition thereof; re- f 
. ; changes of boundary line. 
cordation of certified copy by : 
clerks of superior courts 36-3-26. Compensation of land sur- 
p ` veyor; notification of county 
Article 2 authorities of fee; advisory 
l : committee. E 
Settlement-of Boundary Disputes 36-3-27. Payment by county authorities 


36-3-20. Presentment of boundary dis- 


Cross references. — County boundar- 
ies generally, Vol. 42, Index of Local and 
Special Laws. 


of compensation; tax levy. 


JUDICIAL DECISIONS 


Presumption of compliance with 
statute. — An order of the Governor ap- 
pointing a surveyor to make a survey and 
plat of a disputed county line will be 
presumed, until the contrary appears, to 
have been made in full compliance with 
statutes providing for settlement of dis- 
puted county line. Fine v. Dade County, 
198 Ga. 655, 32 S.E.2d 246 (1944). 


When lands sought to be taxed by 
one county become part of another 
county, this status remains until there is 
another survey of line, after which the 
lands became a part of the former county. 
Kennedy v. Howard, 183 Ga. 410, 188 S.E. 
673 (1936). 

Cited in Calhoun County v. Early 
County, 205 Ga. 169, 52 S.E.2d 854 (1949). 
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ARTICLE 1 
CHANGE OF BOUNDARIES 


Cross references. — Limitation of 
number of counties to 159, Ga. Const. 
1983, Art. IX, Sec. I, Para. II(a). Changing 
of county lines by operation of general law 
only and consolidation, merger, or division 
of counties generally, Ga. Const. 1983, Art. 


IX, Sec. I, Para. II(b) and (c). Change in 
boundaries of election districts within 
counties, § 21-2-261 et seq. County 
boundaries generally, Vol. 42, Index of 
Local and Special Laws. 


36-3-1. Filing and contents of petition for change of boundary 
line; publication of notice. 


Whenever one or more citizens of any county desire to have the 
boundary line of the county changed, they shall file in the offices of the 
judges of the probate courts of the counties to be affected a petition in 
writing, setting forth the exact character of the change desired to be 
made, specifying particularly the situation, direction, and existing 
marks and monuments, if any, of the original line, and describing 
particularly the direction, location, and length of the proposed new line, 
and setting forth the reasons for the change. The person or persons 
applying for the change shall also give notice of the intention to apply 
for the change by publishing the same for at least 30 days next 
preceding the term of the superior court or courts to be held in the 
counties to be affected, which term shall be that next occurring after the 
filing of the petition with the judges of the probate courts: 


(1) By publishing the notice in a public newspaper having general 
circulation in each of the counties to be affected by the change; and 


(2) By posting the notice at the door of the courthouse in each of 
the counties and at three public places in every militia district 
adjacent to the line to be changed. 


History. — Ga. L. 1880-81, p. 52, § 1; 
Code 1882, § 508n; Civil Code 1895, 
§ 382; Civil Code 1910, § 468; Code 1933, 
§ 23-301. 

Law reviews. — For article question- 


ing the constitutionality of this section 
and the constitutional provision under 
which it was enacted, see 10 Ga. L. Rev. 
169 (1975). 


JUDICIAL DECISIONS 


Constitutionality. — This and the fol- 
lowing sections of this chapter constitute 
a general law and are not unconstitu- 
tional. Aultman v. Hodge, 147 Ga. 626, 95 
S.E. 297 (1918). 

Quantity of land transferred lim- 
ited by discretion of officials. — When 
provisions of law have been fully complied 


with, the quantity of land that may be 
transferred from one county to another by 
a change of county line is limited only by 
the restrictions contained in law; that is, 
by discretion of those officials named, and 
by the constitutional provision against 
removal of county site, or dissolution of a 
county except in the manner prescribed in 
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Ga. Const. 1877, Art. XI, Sec. 1, Para. IV 
(see now Ga. Const. 1983, Art. IX, Sec. I, 
Para. II). Aultman v. Hodge, 147 Ga. 626, 
95 S.E. 297 (1918). 

Injunction in discretion of judge. — 
On a petition to enjoin commissioners 
from passing on recommendation of grand 
jury sanctioning change of county line, the 
judge of the superior court did not abuse 
judicial discretion in refusing an interloc- 
utory injunction on the facts of the case. 


LOCAL GOVERNMENT 
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Aultman v. Hodge, 147 Ga. 626, 95 S.E. 
297 (1918). 

Notice not required to be posted 
throughout length of county line. — 
Provision in this section as to the posting 
of notice in militia districts does not re- 
quire the posting of notice in every district 
throughout the length of the county line 
unless the line is to be changed through- 
out the line’s entire length. Aultman v. 
Hodge, 147 Ga. 626, 95 S.E. 297 (1918). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 42, 51, 52, 56, 
59, 60. 


“general circulation” within meaning of 
state statutes requiring publication of of- 
ficial notices and the like in such newspa- 
per, 24 A.L.R.4th 822. 


ALR. — What constitutes newspaper of 


36-3-2. Proceedings before grand juries; action by county gov- 
erning authorities upon approval of change by grand 
juries; publication of notice of approval by judges of 
probate courts. 


It shall be the duty of the judges of the probate courts of the counties 
whose dividing line is sought to be changed to lay before the grand 
juries of their respective counties, on the first day of the next term of the 
superior courts after the publication of the notice and the filing of the 
petition provided for in Code Section 36-3-1, the original petition, 
together with all maps, plats, and other papers that may have been filed 
therewith. If such grand juries, by a two-thirds’ vote of their respective 
bodies, approve the change applied for, they shall so declare in their 
general presentments. This action of the grand juries shall be certified 
at once by the clerks of the superior courts to the county governing 
authority in the counties to be affected, who shall, within 30 days from 
the date of the certification, approve or disapprove the application and 
certify their action to the judges of the probate courts of their respective 
counties. When the judges of the probate courts have satisfactory 
evidence of the concurrent approval of the grand juries and of the 
county governing authority in the counties to be affected, they shall 
cause an official notice of concurrent approval and a description of the 
line approved to be published for at least 30 days in a public newspaper 
having general circulation in their respective counties. 


History. — Ga. L. 1880-81, p. 52, § 2; 
Code 1882, § 5080; Civil Code 1895, 
§ 383; Civil Code 1910, § 469; Code 1933, 
§ 23-302. 


Cross references. — Grand juries, T. 
15, C. 12, A. 4. 
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RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 26 et 
seq. 


36-3-3. When new boundary lines deemed established. 


When all the proceedings have been had in the manner prescribed in 
Code Sections 36-3-1 and 36-3-2 and when the same have been fairly 
recorded by the judges of the probate courts on the minutes of their 
respective courts, the new line or lines shall be held to have been 
established in lieu of the original line or lines. 


History. — Ga. L. 1880-81, p. 52, § 3; Cross references. — Rerecording of 
Code 1882, § 508r; Civil Code 1895, deeds, mortgages, or other papers to land 
§ 384; Civil Code 1910, § 470; Code 1933, affected by change in county boundaries, 


§ 23-303. § 44-2-13. 
JUDICIAL DECISIONS 
Sovereign immunity not waived.— against a city, on sovereign immunity 


In an action arising out of an arrest, grounds and because the arrestee failed to 
despite the way the arrestee was treated, show that the immunity had been waived. 
the trial court properly dismissed a com- Scott v. City of Valdosta, 280 Ga. App. 481, 
plaint against a county, and granted sum- 634 S.E.2d 472 (2006). 

mary judgment on the same complaint 


36-3-4. Payment of costs of proceedings. 


The entire costs of advertising and recording the petition, descrip- 
tions, and all other papers and proceedings relating to the proposed 
change in the boundary line of a county shall be paid by the person or 
persons applying therefor. 


History. — Ga. L. 1880-81, p. 52, § 4; § 385; Civil Code 1910, § 471; Code 1933, 
Code 1882, § 508s; Civil Code 1895, § 23-304; Ga. L. 1982, p. 3, § 36. 


36-3-5. Filing of survey, plat, and resolution relating to change 
of boundary with Secretary of State; disposition thereof; 
recordation of certified copy by clerks of superior 
courts. 


When all proceedings have transpired pursuant to this article, three 
copies of the survey and plat evidencing a change in county lines and a 
copy of a resolution from the governing authority of each county 
evidencing approval of the change shall be filed jointly by the judge of 
the probate court of each county with the Secretary of State. Upon 
receipt of the copies of the survey and plat and the resolutions provided 
above, the Secretary of State shall certify the survey and plat and send 
a certified copy thereof to the clerk of the superior court of each county 
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affected by the change in county lines. The clerk of the superior court 
shall record the survey and plat in the same book in which other plats 
of the county are recorded. The Secretary of State shall retain one copy 
of the survey and plat, such copy of the survey and plat to be filed in his 


office. 


History. — Code 1933, § 23-305, en- deeds, mortgages, or other papers to land 
acted by Ga. L. 1975, p. 394, § 1. affected by change in county boundaries, 
Cross references. — Rerecording of § 44-2-13. 


ARTICLE 2 
SETTLEMENT OF BOUNDARY DISPUTES 


Law reviews. — For annual survey on 
local government law, see 66 Mercer L. 
Rev. 135 (2014). 


36-3-20. Presentment of boundary dispute by grand jury; certi- 
fication to Governor; appointment of surveyor to define 
line; return of survey and plat to Secretary of State. 


When the boundary line between two or more counties is in dispute 
and the grand jury of either county presents that the boundary line 
needs to be marked out and defined, it shall be the duty of the clerk of 
the superior court in the county where the presentments were made to 
certify the presentments to the Governor. The Governor shall appoint 
some suitable and competent land surveyor, who shall not reside in 
either county, to survey, mark out, and define the boundary line in 
dispute and to return the survey with plat to the Secretary of State’s 


office to be recorded in a book to be kept for that purpose. 


History. — Ga. L. 1887, p. 106, § 1; 
Civil Code 1895, § 386; Civil Code 1910, 
§ 472; Code 1933, § 23-401; Ga. L. 1977, 
p. 248, § 1. 


Law reviews. — For annual survey on 
local government law, see 66 Mercer L. 
Rev. 135 (2014). 


JUDICIAL DECISIONS 


This section and the following sec- 
tion do not contemplate actions be- 
tween counties, but the statutes devise 
a process by which the line as originally 
fixed by the legislature in the formation of 
the counties shall be ascertained and 
made certain. Early County v. Baker 
County, 137 Ga. 126, 72 S.E. 905 (1911). 

Availability of mandamus. — Man- 
damus will issue to compel ordinary (now 
judge of the probate court) to comply with 


the Act of 1879. Dickson v. Hill, 75 Ga. 369 
(1885). 

Mandamus cannot dictate where 
boundary line to be located. — Trial 
court erred by granting a county manda- 
mus relief in a county boundary line dis- 
pute action pursuant to O.C.G.A. 
§ 36-3-20 et seq., because while manda- 
mus was authorized to compel the Georgia 
Secretary of State to do certain tasks, it 
was not authorized to dictate where the 
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boundary line was to be located. Bibb 
County v. Monroe County, 294 Ga. 730, 
755 S.E.2d 760 (2014). 

Line located contrary to prior judg- 
ment does not nullify judgment. — 
When the public authorities in locating 
line under this and the following sections 
located the line so that the line included 


COUNTY BOUNDARIES 


36-3-21.1 


land between lines contended for by par- 
ties to the litigation in which a judgment 
had been rendered, this did not nullify the 
prior judgment fixing the boundary line 
between the parties. Caverly v. Stovall, 
143 Ga. 705, 85 S.E. 844 (1915). 

Cited in Fine v. Dade County, 198 Ga. 
655, 32 S.E.2d 246 (1944). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 12 Am. Jur. 2d, Bound- 
aries, § 46 et seq. 
C.J.S. — 20 C.J.S., Counties, § 26 et 


ALR. — Right of political division to 
challenge acts or proceedings by which its 
boundaries or limits are affected, 86 


seq. A.L.R. 1367. 


36-3-21. Service of notice of survey upon county authorities. 


Before the land surveyor proceeds to make the survey, he shall give 
the authorities having charge of the revenues of the counties at least 
ten days’ notice of the time and place intended to commence the survey. 
The notice shall be given by mail or in person. 


History. — Ga. L. 1887, p. 106, § 5; 
Civil Code 1895, § 390; Civil Code 1910, 


§ 479; Code 1933, § 23-402; Ga. L. 1977, 
p. 248, § 2. 


JUDICIAL DECISIONS 


Cited in Fine v. Dade County, 198 Ga. 
655, 32 S.E.2d 246 (1944). 


36-3-21.1. Counties’ agreement to boundary lines; filing of reso- 
lutions. 


(a) At any time after certification of the grand jury presentment to 
the Governor and prior to a final determination by the Secretary of 
State under Code Section 36-3-24, the governing authorities of the 
affected counties may by mutual agreement determine where the 
boundary line shall be located. Any such agreement shall be evidenced 
by the adoption of an appropriate concurrent unanimous resolution by 
the governing authority of each affected county; and each such resolu- 
tion shall incorporate or incorporate by reference an agreed upon plat, 
description, or other means of definitely ascertaining the boundary line. 


(b) The resolutions of the affected counties shall be filed with the 
Secretary of State and the Department of Community Affairs, together 
with the agreed upon plat, description, or other means of definitely 
ascertaining the county line. If the Secretary of State finds that: 


(1) Such resolutions meet the requirements of this Code section; 
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(2) The agreed upon plat, description, or other means adequately 
defines the boundary line; 


(3) The surveyor, if appointed, has been adequately compensated 
for services performed to date or adequate arrangements have been 
made for the payment of such compensation; and 


(4) The agreement is otherwise proper to terminate the boundary 
dispute, 


then the Secretary of State may enter a written determination that 
the disputed boundary line has been determined by agreement as 
authorized by this Code section. Such written determination, the 
concurrent resolutions of the affected counties, and the plat, descrip- 
tion or other means of definitely ascertaining the boundary line shall 
be recorded in the same manner and with the same effect provided for 
in Code Section 36-3-25. 


History. — Code 1981, § 36-3-21.1, en- 
acted by Ga. L. 2002, p. 1292, § 1. 


36-3-22. Copy of survey and plat furnished to county authori- 
ties. 


The land surveyor appointed by the Governor to survey, mark out, 
and define the boundary line in dispute shall furnish the judges of the 
probate courts or chairmen of the boards of county commissioners of the 
respective counties with a copy of the survey and plat made and 
returned by him to the Secretary of State, at the same time the survey 
and plat are made and returned to the Secretary of State. 


History. — Ga. L. 1899, p. 24, § 1; Civil 
Code 1910, § 473; Code 1933, § 23-403; 
Ga. L. 1977, p. 248, § 3. 


JUDICIAL DECISIONS 


Constitutionality. — Former Civil judicial power upon the Secretary of 
Code 1910, §§ 473-475 (see now O.C.G.A. State. Early County v. Baker County, 137 
§§ 36-3-22 — 36-3-24) were not violative Ga. 126, 72 S.E. 905 (1911), aff'd, 10 Ga. 
of Ga. Const. 1877, Art. I, Sec. I, Para. App. 305, 73 S.E. 352 (1912). 

XXIII (see now Ga. Const. 1983, Art. I, Cited in Fine v. Dade County, 198 Ga. 
Sec. II, Para. III) as an attempt to confer 655, 32 S.E.2d 246 (1944). 


36-3-23. Filing of survey and plat with Secretary of State; time 
for protest or exceptions thereto. 


The survey with plat, made and returned to the Secretary of State, 
shall be filed in his office, and entry of filing shall be made thereon; but 
the survey and plat shall not be recorded within the space of 30 days 
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from the date of its reception in such office, for the purpose of allowing 
the authorities of either county dissatisfied therewith to file a protest or 


exceptions thereto within that time. 


History. — Ga. L. 1899, p. 24, § 2; Civil 
Code 1910, § 474; Code 1933, § 23-404. 


JUDICIAL DECISIONS 


Constitutionality. — Former Civil 
Code 1910, §§ 473-475 (see now O.C.G.A. 
§§ 36-3-22 — 36-3-24) were not violative 
of Ga. Const. 1877, Art. I, Sec. I, Para. 
XXIII (see now Ga. Const. 1983, Art. I, 
Sec. II, Para. III) as an attempt to confer 
judicial power upon the Secretary of 
State. Early County v. Baker County, 137 
Ga. 126, 72 S.E. 905 (1911), 10 Ga. App. 
305, 73 S.E. 352 (1912). 

Mandamus cannot dictate where 
boundary line to be located. — Trial 


court erred by granting a county manda- 
mus relief in a county boundary line dis- 
pute action pursuant to O.C.G.A. 
§ 36-3-20 et seq., because while manda- 
mus was authorized to compel the Georgia 
Secretary of State to do certain tasks, it 
was not authorized to dictate where the 
boundary line was to be located. Bibb 
County v. Monroe County, 294 Ga. 730, 
755 S.E.2d 760 (2014). 

Cited in Fine v. Dade County, 198 Ga. 
655, 32 S.E.2d 246 (1944). 


36-3-24. Notice and hearing of protest or exceptions by Secre- 
tary of State. 


If a protest or exceptions to the survey and plat are filed in the 
Secretary of State’s office within the 30 days, it shall be the duty of the 
Secretary of State to give, through the mail, ten days’ written notice of 
the time when he will hear the protest or exceptions at his office to the 
county governing authorities of the respective counties. Upon the 
hearing, the Secretary of State shall determine from the law and 
evidence the true boundary line in dispute between the respective 


counties. 


History. — Ga. L. 1899, p. 24, § 3; Civil 
Code 1910, § 475; Code 1933, § 23-405. 


JUDICIAL DECISIONS 


Constitutionality. — Former Civil 
Code 1910, §§ 473-475 (see now O.C.G.A. 
§§ 36-3-22 — 36-3-24) were not violative 
of Ga. Const. 1877, Art. I, Sec. I, Para 
XXIII (see now Ga. Const. 1983, Art. I, 
Sec. II, Para. III) as an attempt to confer 
judicial power upon the Secretary of 
State. Early County v. Baker County, 137 
Ga. 126, 72 S.E. 905 (1911), 10 Ga. App. 
305, 73 S.E. 352 (1912). 

Secretary has discretion in con- 
ducting hearing. — On remand of a 
county boundary dispute under O.C.G.A. 


§ 36-3-20 et seq., a trial court erred by 
proscribing the Secretary of State from 
holding a new hearing or considering ad- 
ditional evidence before determining the 
boundary between two counties; O.C.G.A. 
§ 36-3-24 gave the Secretary broad dis- 
cretion in making the Secretary’s determi- 
nation. Kemp v. Monroe County, 298 Ga. 
67, 779 S.E.2d 330 (2015). 

Mandamus cannot dictate where 
boundary line to be located. — Trial 
court erred by granting a county manda- 
mus relief in a county boundary line dis- 
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pute action pursuant to O.C.G.A. 
§ 36-3-20 et seq., because while manda- 
mus was authorized to compel the Georgia 
Secretary of State to do certain tasks, it 
was not authorized to dictate where the 
boundary line was to be located. Bibb 
County v. Monroe County, 294 Ga. 730, 
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36-3-25 


atory judgment ordering the land surveyor 
to comply with the subpoena issued as the 
Secretary of State had the authority to 
require the surveyor to appear as a witness 
at a final hearing on a county boundary-line 
dispute. Scarborough v. Kemp, 348 Ga. App. 
79, 819 S.E.2d 710 (2018). 


755 S.E.2d 760 (2014). 
Secretary’s authority to subpoena. — 
Trial court did not err by entering a declar- 


Cited in Fine v. Dade County, 198 Ga. 
655, 32 S.E.2d 246 (1944). 


36-3-25. Recordation of survey and plat; conclusive effect; sub- 
sequent changes of boundary line. 


Upon the making of a decision by the Secretary of State pursuant to 
Code Section 36-3-24 or in case no protest or exceptions are filed within 
the 30 days, the Secretary of State shall cause the survey and plat to be 
recorded in a book to be kept for that purpose, whereupon the same 
shall be final and conclusive as to the boundary line in dispute. When 
the boundary line in dispute has been established as final and conclu- 
sive as provided in this Code section, the same boundary line shall not 
again be subject to the procedures set forth in this article, and such 
boundary line may subsequently be changed only in accordance with 
Article 1 of this chapter, provided that nothing contained in this 
sentence shall affect any boundary line dispute in question on July 1, 


1980, until the dispute is settled. 


History. — Ga. L. 1899, p. 24, § 4; Civil 
Code 1910, § 476; Code 1933, § 23-406; 
Ga. L. 1980, p. 1178, § 1; Ga. L. 1982, p. 3, 
§ 36. 

Editor’s notes. — Ga. L. 1980, p. 1178, 
§ 2, not codified by the General Assembly, 


provided that nothing in that Act, which 
added the last two sentences to this Code 
section, shall affect any boundary line 
disputes already in question, until such 
disputes are settled. 


JUDICIAL DECISIONS 


Mandamus cannot dictate where 
boundary line to be located. — Trial 
court erred by granting a county manda- 
mus relief in a county boundary line dis- 
pute action pursuant to O.C.G.A. 
§ 36-3-20 et seq., because while manda- 
mus was authorized to compel the Georgia 
Secretary of State to do certain tasks, it 
was not authorized to dictate where the 
boundary line was to be located. Bibb 
County v. Monroe County, 294 Ga. 730, 
755 S.E.2d 760 (2014). 

Secretary has discretion in con- 


ducting hearing. — On remand of a 
county boundary dispute under O.C.G.A. 
§ 36-3-20 et seq., a trial court erred by 
proscribing the Secretary of State from 
holding a new hearing or considering ad- 
ditional evidence before determining the 
boundary between two counties; O.C.G.A. 
§ 36-3-24 gave the Secretary broad dis- 
cretion in making the Secretary’s determi- 
nation. Kemp v. Monroe County, 298 Ga. 
67, 779 S.E.2d 330 (2015). 

Cited in Fine v. Dade County, 198 Ga. 
655, 32 S.E.2d 246 (1944). 
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36-3-26. Compensation of land surveyor; notification of county 
authorities of fee; advisory committee. 


(a) The land surveyor shall receive a fee to be fixed by the Secretary 
of State or his designated deputy or assistant. Such fee shall be based 
upon reasonable compensation for the work to be performed and the 
rates normally charged by land surveyors in the same geographical 
area as the disputed line. The fee shall be negotiated prior to the 
commencement of the survey. Prior to the commencement of the survey, 
it shall be the duty of the Secretary of State to notify the governing 
authorities of the counties affected of the fee which has been negotiated. 


(b) For the purpose of assisting the Secretary of State in connection 
with his responsibilities and duties to fix and negotiate an appropriate 
fee for the services of the land surveyor in surveying, marking out, and 
defining the boundary line in dispute, the Secretary of State may 
appoint an advisory committee to be composed of three registered land 
surveyors. One of the members of the advisory committee shall be a 
county surveyor who shall be selected by the Secretary of State from a 
list of at least three county surveyors submitted to the Secretary of 
State by the Association County Commissioners of Georgia. The mem- 
bers of the advisory committee shall serve at the pleasure of the 
Secretary of State or for such terms as the Secretary of State shall 
provide. The members of the advisory committee shall receive no 
compensation for their services as such. 


(c) The advisory committee shall review the proposals of the land 
surveyor appointed by the Governor and shall counsel and advise the 
Secretary of State as to the committee’s recommendation concerning an 
appropriate fee for such services. The recommendations of the advisory 
committee to the Secretary of State in relation to such fee shall not be 
binding upon the Secretary of State but shall be used by the Secretary 
of State in assisting him in determining and fixing an appropriate fee. 


History. — Ga. L. 1887, p. 106, § 3; p.192,§ 1; Ga. L. 1958, p. 633, § 1; Ga. L. 
Civil Code 1895, § 388; Civil Code 1910, 1977, p. 248, § 4; Ga. L. 1980, p. 1280, 
§ 477; Code 1933, § 23-407; Ga. L. 1956, § 1. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 26 et 
seq. 


36-3-27. Payment by county authorities of compensation; tax 
levy. 


It shall be the duty of the governing authorities of each of the counties 
affected by such survey to pay that proportion of the fee established 
under Code Section 36-3-26 that such county bears to the total number 
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of counties directly affected by the survey. The payment of such fees is 
declared to be a public purpose. The governing authority of each county 


affected is authorized and directed to pay such fees and to levy such 


taxes as may be necessary for the payment of such fees. 


History. — Ga. L. 1887, p. 106, § 4; 
Civil Code 1895, § 389; Civil Code 1910, 


§ 478; Code 1933, § 23-408; Ga. L. 1977, 
p. 248, § 5. 


JUDICIAL DECISIONS 


When county not liable for survey- 
or’s expenses. — When suit was brought 
by a surveyor, who was appointed by the 
Governor to run a disputed line between 
two counties under former Civil Code 
1910, § 478 and former Civil Code 1910, 
§ 473 et seq. (see now O.C.G.A. 
§§ 36-3-27 and 36-3-22 et seq.), to recover 
from one of such counties one-half of the 


charge, there was no error in dismissing 
the suit on general demurrer (now motion 
to dismiss) because there was no valid law 
authorizing a county to levy taxes to meet 
such a claim, and a county is not liable for 
suit thereon. Robert v. Wilkinson County, 
137 Ga. 601, 73 S.E. 838 (1912); Smith v. 
Baker County, 142 Ga. 168, 82 S.E. 557 
(1914). 


OPINIONS OF THE ATTORNEY GENERAL 


O.C.G.A. § 36-3-27 requires that 
each governing authority pay each 
pro rata share of the survey fee and 


forbids contrary agreements. 1981 Op. 
Att’y Gen. No. 81-41. 


330 
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CHAPTER 4 
CHANGE OR REMOVAL OF COUNTY SITE 


Sec. Sec. 

36-4-1. Petition for removal or change 36-4-4. Certificate of Secretary of State 
of county site; order of election; as evidence of election and 
notice of election; qualifica- number of votes. 
tions of voters; frequency of 36-4-5. Where courts to be held after 
elections. removal; validity of proceed- 

36-4-2. Conduct of election generally; ings. 
returns. 36-4-6. Where offices to be kept after 


36-4-3. Form and marking of ballots; 
number of votes required to au- 
thorize removal. 


removal. 


Cross references. — Limitation of 
number of counties, Ga. Const. 1983, Art. 
IX, Sec. I, Para. II. 


36-4-1. Petition for removal or change of county site; order of 
election; notice of election; qualifications of voters; fre- 
quency of elections. 


Whenever two-fifths of the electors of any county who are qualified to 
vote for members of the General Assembly, as shown by the registration 
list last made out, shall petition the judge of the probate court for the 
removal or change of the county site of the county, the judge of the 
probate court shall at once grant an order directing an election to be 
held at the various election precincts in the county not less than 40 nor 
more than 60 days thereafter. The petition shall state where the new 
county site is to be located. Notice of the election shall be published 
weekly for four weeks previous to the day of the election in the 
newspaper in which the sheriff publishes his legal notices. All persons 
qualified to vote for members of the General Assembly shall be qualified 
to vote at the election. Elections under this Code section shall not occur 
more often than once in five years. 


History. — Ga. L. 1878-79, p. 44,§ 1; § 486; Ga. L. 1911, p. 54, § 1; Code 1933, 
Code 1882, § 508x; Ga. L. 1887, p.39,§ 1; § 23-501. 
Civil Code 1895, § 391; Civil Code 1910, 


JUDICIAL DECISIONS 


Constitutionality. — Former Code number of votes required to remove or 
1895, § 391 et seq. (see now O.C.G.A. change the county site. The sole purpose 
§ 36-4-1 et seq.) did not fall because of ofthese sections was to provide machinery 
conflict with the Constitution as to the to carry out the constitutional provision 
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relative to a change of county sites by 
providing an election by striking out the 
requirements as to the number of votes, 
which was already fixed by the Constitu- 
tion; these sections remain complete in 
themselves and capable of being carried 
out in accordance with the legislative in- 
tent. Lee v. Tucker, 130 Ga. 43, 60 S.E. 164 
(1908) (decided prior to revision of section 
by Ga. L. 1911, p. 54, § 1). 

General Assembly not bound by 
findings of Secretary of State. — Gen- 
eral Assembly, in determining the facts 
and legislating upon the removal of 
county sites under former Civil Code 
1910, § 486 et seq. (see now O.C.G.A. 
§ 36-4-1 et seq.), is not bound by the 
findings of the Secretary of State as to the 
result of the election. Bachlott v. Buie, 158 
Ga. 705, 124 S.E. 339 (1924); Cowart v. 
Manry, 166 Ga. 612, 144 S.E. 21 (1928). 

Failure of General Assembly to leg- 
islate. — When the removal election was 
held on May 5, 1927, and the General 
Assembly of 1927 did not pass any legis- 
lation thereon, the General Assembly of 
1929 had the constitutional power and 
authority to pass an Act removing the 
county site. Cowart v. Manry, 166 Ga. 612, 
144 S.E. 21 (1928). 

Act for removal of county seat does 
not impair obligation of contract. — 
Act for the removal of the county seat does 
not impair the obligation of contract. In 
such matters one legislature had not the 
right to bind all subsequent legislatures. 
Hamrick v. Rouse, 17 Ga. 56 (1855). 

Duty of ordinary (now judge of the 
probate court). — Under the provisions 
of this section, the power to call an elec- 
tion to determine whether in a given 
county there shall be a change of the 
location of the county site is vested in the 
ordinary (now judge of the probate court) 
and even if the General Assembly had 
power in a given case to so change this 
general law as to vest this power in an- 
other official, the Act approved December 
8, 1886, creating a Board of Commission- 
ers of Roads and Revenues for the County 
of DeKalb, neither vested nor sought to 
vest such power in the board of commis- 
sioners created by it. Wells v. Ragsdale, 
102 Ga. 53, 29 S.E. 165 (1897). 

If, in order to find that the petition 
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contains the requisite two-fifths, it is nec- 
essary for the ordinary (now judge of the 
probate court) to act upon extraneous ev- 
idence, explaining that names on the pe- 
tition and the digest list, though different, 
in fact refer to the same persons, and that 
certain names on the digest list are of 
deceased persons and persons removed 
from the county, then there is no absolute 
duty to call the election. After refusal by 
the ordinary (now judge of the probate 
court) mandamus will not lie to compel 
the ordinary (now judge of the probate 
court) to act. Barrett v. Ashmore, 137 Ga. 
545, 73 S.E. 825 (1912). 

Order shall not specify particular 
place of removal. — Petition for the 
election should be for an election for the 
removal of the county site, and the order 
calling the election should show that it is 
one for the removal of the actual county 
site, without specifying a particular place 
to which it shall be removed, so as to leave 
to the qualified voters free choice between 
the place where the county site is actually 
located and any other place in the county. 
Cheney v. Ragan, 151 Ga. 735, 108 S.E. 30 
(1921). 

Provision as to five-year period not 
binding on subsequent legislature. — 
Provision relating to the removal of a 
county seat not oftener than once every 
five years is not binding on a subsequent 
legislature and a subsequent legislature 
would be authorized under the Constitu- 
tion to pass an Act removing a county site, 
although the election upon which the Act 
was based was held within less than five 
years from a previous election held for 
that purpose. Orr v. James, 159 Ga. 237, 
125 S.E. 468 (1924). 

Calling election prima-facie proof 
of proper petition. — Calling of the 
election by the ordinary (now judge of the 
probate court) determined at least prima 
facie that the petitioners were of the class 
and were of a sufficient number as re- 
quired by the statute for the purpose of 
calling an election at which the question 
of the removal of the county site to a 
named town within the county should be 
voted upon. Vornberg v. Dunn, 143 Ga. 
111, 84 S.E. 370 (1915). 

Direction of the petition to “ordi- 
nary” (now judge of the probate 
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court) instead of “court of ordinary” Cited in Lee v. Tucker, 180 Ga. 43, 60 
will not render the petition void. S.E. 164 (1908). 

Vornberg v. Dunn, 143 Ga. 111, 84 S.E. 

370 (1915). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 90 et 
seq. 


36-4-2. Conduct of election generally; returns. 


The election shall be held and conducted and returns shall be made 
thereof as is provided by Chapter 2 of Title 21, the “Georgia Election 
Code.” 


History. — Ga. L. 1878-79, p. 44, § 2; § 392; Civil Code 1910, § 487; Code 1933, 
Code 1882, § 508y; Civil Code 1895, § 23-502. 


JUDICIAL DECISIONS 


Where polls opened. — To the validity polling places in the county. Wells v. 
of an election it is not indispensable that Ragsdale, 102 Ga. 53, 29 S.E. 165 (1897). 
the polls should be opened at each of the 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 20 C.J.S., Counties, § 97 et 
ipal Corporations, Counties, and Other seq. 
Political Subdivisions, § 31. 


36-4-3. Form and marking of ballots; number of votes required 
to authorize removal. 


At the election, the form of the ballot and the procedure for marking 
the ballot shall be as provided in Chapter 2 of Title 21, the “Georgia 
Election Code.” The ballot for such election shall have written or 
printed thereon the following: 


“| ] YES Shall the county site of ____ County 
[ ] NO be moved to ? 


In any such referendum election, all persons desiring to vote in favor of 
moving the county site shall vote “Yes,” and those persons desiring to 
vote against moving the county site shall vote “No.” If two-thirds of the 
votes cast at the election are in favor of removal, the General Assembly 
next convening after the election may provide for the removal of the 
county site by appropriate legislation. 


History. — Ga. L. 1878-79, p. 44, § 3; § 393; Civil Code 1910, § 488; Code 1933, 
Code 1882, § 508z; Civil Code 1895, § 23-503; Ga. L. 1987, p. 3, § 36. 
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History of Code section. — The lan- 
guage of this Code section is derived in 


LOCAL GOVERNMENT 


36-4-4 


part from the decision in Wells v. 
Ragsdale, 102 Ga. 53, 29 S.E. 165 (1897). 


JUDICIAL DECISIONS 


Voter must designate place pre- 
ferred. — It is necessary not only that the 
voter voting for the removal of the county 
site should state upon the ballot “for re- 
moval,” but also that the voter should 


designate thereon the particular place to 
which the voter desires the county seat 
removed. Wells v. Ragsdale, 102 Ga. 53, 29 
S.E. 165 (1897); Cheney v. Ragan, 151 Ga. 
735, 108 S.E. 30 (1921). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 97 et 
seq. 


36-4-4. Certificate of Secretary of State as evidence of election 


and number of votes. 


The certificate of the Secretary of State showing that the election was 
held and that two-thirds of the qualified voters voting at the election 
voted in favor of removal shall be sufficient evidence of the holding of 
the election and of the number of votes cast. 


History. — Ga. L. 1878-79, p. 44, § 4; 
Code 1882, § 508aa; Civil Code 1895, 
§ 394; Civil Code 1910, § 489; Ga. L. 
1911, p. 54, § 1; Code 1938, § 23-504. 


History of Code section. — The lan- 
guage of this Code section is derived in 
part from the decision in Wells v. 
Ragsdale, 102 Ga. 53, 29 S.E. 165 (1897). 


JUDICIAL DECISIONS 


Legislature not confined to secre- 
tary’s certificate. — Legislature is not 
precluded from ascertaining by other ap- 
propriate means the facts concerning the 
election and the number of votes cast. 
Cutcher v. Crawford, 105 Ga. 180, 31 S.E. 
139 (1898); Lee v. Tucker, 130 Ga. 43, 60 
S.E. 164 (1908); Bachlott v. Buie, 158 Ga. 
705, 124 S.E. 339 (1924). 

Act of General Assembly which re- 
moves a county site is not unconstitu- 
tional and void because it was passed 
contrary to finding of Secretary of State. 
Cutcher v. Crawford, 105 Ga. 180, 31 S.E. 
139 (1898); Lee v. Tucker, 130 Ga. 43, 60 
S.E. 164 (1908); Vornberg v. Dunn, 143 
Ga. 111, 84 S.E. 370 (1915); Bachlott v. 
Buie, 158 Ga. 705, 124 S.E. 337 (1924). 

Injunction when legislature has not 
considered result. — An injunction will 
issue restraining the ordinary (now judge 
of the probate court) from erecting a new 


courthouse at the site of the old one after 
an election has been had to change the 
site, if the legislature had not considered 
the result. Wells v. Ragsdale, 102 Ga. 53, 
29 S.E. 165 (1897). 

Copy of election returns not admis- 
sible in evidence. — Certified copy from 
the office of the Secretary of State of the 
consolidated return of an election held in a 
given county upon the question of remov- 
ing the county site thereof is not admissi- 
ble in evidence for the purpose of showing 
that the General Assembly, in acting upon 
a bill providing for such removal, did not 
have before the General Assembly legal 
evidence showing that such an election 
had been held and that two-thirds of the 
qualified voters thereat voted in favor of a 
removal of the county site to a particular 
place. Cutcher v. Crawford, 105 Ga. 180, 
31 S.E. 139 (1898). 

Admissions in pleadings binding. — An 
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admission made in the pleadings that certain stands as part of the pleading, is binding 
of the voters voting at such election voted in upon the party making the admission. Wells 
favor of the removal of the county site toa v. Ragsdale, 102 Ga. 53, 29 S.E. 165 (1897). 
particular place, so long as the admission 


RESEARCH REFERENCES 


Am. Jur. 2d. — 26 Am. Jur. 2d, Elec- 
tions, § 293. 


36-4-5. Where courts to be held after removal; validity of pro- 
ceedings. 


After a county site is removed as provided by law, all the courts which 
are required by law to be held at the county site of the county, by proper 
orders made by the judges of such courts at chambers or in regular 
session and entered on the minutes of the courts, shall continue to be 
held in the old buildings at the former county site until the new 
buildings at the county site are ready for occupancy. All the proceedings 
of any court so held shall be legal. 


History. — Ga. L. 1905, p. 104, § 1; 
Civil Code 1910, § 502; Code 1933, 
§ 23-517. 


JUDICIAL DECISIONS 


Cited in Jackson v. State, 31 Ga. App. 
188, 120 S.E. 129 (1923). 


36-4-6. Where offices to be kept after removal. 


The authorities having charge of county affairs in any county for 
which the county site has been removed shall provide by an order 
entered on their minutes that the county officers of the county shall 
have and keep their offices in such buildings at either the old or new 
county site as, in the judgment of the county authorities, may be best, 
until the new buildings are ready for occupancy. 


History. — Ga. L. 1905, p. 104, § 2; 
Civil Code 1910, § 503; Code 1933, 
§ 23-518. 


OPINIONS OF THE ATTORNEY GENERAL 


It is not proper for county tax com- commissioner’s home. 1975 Op. Atty 
missioner to store tax records in the Gen. No. U75-75. 
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RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 76. 
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T.36, C.5 


ORGANIZATION OF COUNTY GOVERNMENT 


36-5-1 


CHAPTER 5 


ORGANIZATION OF COUNTY GOVERNMENT 


Article 1 Sec. 
members of county governing 
Sec. authorities. 
36-5-1. [Reserved]. 36-5-25. Salary of county commissioner 
Article 2 in county administered by sin- 
gle commissioner. 
County Governing Authorities 36-5-26. Authorization for service of 
. process. 
36-5-20. Official names of county gov- 365-27. Compensation supplement 
erning authorities. with designation as a certified 
36-5-21. Vacancy in office of county com- county commissioner. 
missioner or other governing 36-5-28. Members of county governing 
authority. authority to receive compensa- 
36-5-22. County manager authorized. tion increase when classified 
36-5-22.1. Powers and duties; delegation. service employees receive in- 
36-5-23. Salary of county commissioner crease; calculation; effective 
in counties having population date. 
of not less than 56,400 or more 36-5-29. Pay increases for certain mem- 
than 60,000 [Repealed]. bers of county governing au- 
36-5-24. Definitions; compensation of thorities. 
Law reviews. — For annual survey 
article on local government law, see 50 
Mercer L. Rev. 263 (1998). 
ARTICLE 1 


Editor’s notes. — Ga. L. 1987, p. 1482, 
§ 5, effective April 17, 1987, repealed the 
Code sections formerly codified at this 
article. The former article, which was en- 
titled “Government by Judge of the Pro- 
bate Court,” consisted of Code Sections 
36-5-1 through 36-5-8 and was based on 
Orig. Code 1863, §§ 286, 287, 4028 
through 4031, 4034; Code 1868, §§ 346, 
347, 4058 through 4061, 4064; Code 1873, 


36-5-1. 


Reserved. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2006, the desig- 
nation of this Code section was reserved. 


§§ 337, 338, 4123 through 4126, 4129; Ga. 
L. 1877, p. 109, § 1; Code 1882, §§ 337, 
338, 741a, 4123 through 4126, 4129; Civil 
Code 1895, §§ 4238 through 4240, 4263 
through 4266, 4268; Civil Code 1910, 
§§ 4796 through 4798, 4821 through 
4824, 4826; Code 1933, §§ 23-701 through 
23-708; Ga. L. 1964, Ex. Sess., p. 26, § 1; 
Ga. L. 1981, Ex. Sess., p. 8; and Ga. L. 
1982, p. 3, § 36. 
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ARTICLE 2 
COUNTY GOVERNING AUTHORITIES 


JUDICIAL DECISIONS 


Cited in McCracken v. Gainesville Tri- 
bune, Inc., 146 Ga. App. 274, 246 S.E.2d 
360 (1978). 


36-5-20. Official names of county governing authorities. 


The words “Roads and Revenues” are stricken from the official names 
of all of the governing authorities of the counties of this state, so that 
the official names of the governing authorities of the counties will be 
changed from “Board of Commissioners of Roads and Revenues of 
________ County” and from the “Commissioner of Roads and Reve- 
nue of County” to “Board of Commissioners of 
County” and “Commissioner of 
County,” respectively. 


History. — Ga. L. 1968, p. 1141, § 1; Cross references. — “County govern- 
Ga. L. 1982, p. 3, § 36. ing authority” defined, § 1-3-3(7). 


36-5-21. Vacancy in office of county commissioner or other 
governing authority. 


(a) When a vacancy occurs in the office of a county governing 
authority in any county in which the local Act creating that governing 
authority for the county makes no provision for succession to fill the 
vacancy and the unexpired term of office exceeds six months in 
duration, it shall be the duty of the judge of the probate court of the 
county to call a special election to elect a successor and fill the vacancy 
in not less than 30 nor more than 60 days. The election shall be held as 
provided by Chapter 2 of Title 21, the “Georgia Election Code,” and the 
cost of the election shall be defrayed by the proper county authorities. 
If the unexpired term to be filled is less than six months in duration and 
the local Act creating the governing authority makes no provision to fill 
the vacancy, the judge of the superior court of the county shall have the 
power to appoint a successor to fill the unexpired term. 


(b) Unless otherwise provided by local law, when the office of any 
county commissioner is vacated for any reason and a special election is 
required to be called pursuant to subsection (a) of this Code section, the 
remaining members of the board of commissioners shall constitute the 
governing authority of the county during the interim period between 
the creation of the vacancy and the election and qualification of a 
successor to fill the vacancy pursuant to subsection (a) of this Code 
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section, except that if as a result of that vacancy or any combination of 
such vacancies there is no longer any commissioner remaining in office 
to constitute the county governing authority, the judge of the probate 
court of the county shall serve as the county governing authority until 
the election and qualification under subsection (a) of this Code section 
of all successors to the vacated positions on the county governing 
authority. 


(c) A judge of the probate court serving as the county governing 
authority pursuant to subsection (b) of this Code section shall receive 
for such service, in addition to any other compensation that judge is 
authorized by law to receive, an amount equal to the amount the 
chairman of the board of commissioners or the sole commissioner, as 
applicable, would have been authorized to receive for that period of 


service. 


History. — Ga. L. 1898, p. 93, § 1; Civil 
Code 1910, § 627; Code 1933, § 23-801; 
Ga. L. 1947, p. 173, § 1; Ga. L. 1986, p. 
328, § 1; Ga. L. 1987, p. 1482, § 6. 


Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). 


JUDICIAL DECISIONS 


Duty arises instantly upon occur- 
rence of vacancy. Newton v. Stembridge, 
212 Ga. 828, 96 S.H.2d 504 (1957). 


Cited in Stembridge v. Newton, 213 Ga. 
304, 99 S.E.2d 133 (1957). 


OPINIONS OF THE ATTORNEY GENERAL 


Filling vacancy in public office. — 
Vacancy in the office of tax collector is 
filled by temporary appointment by the 
ordinary (now county governing author- 
ity) until a special election to fill the 
vacancy is held and such special election 
may be held on the same day as the 
general election. 1945-47 Op. Att’y Gen. p. 
83. 

Special Act controls. — If a county 
has a special Act which varies this section, 
the county must follow the procedure 
there set forth. 1974 Op. Atty Gen. No. 
U74-22. 

Special elections. — O.C.G.A. 
§ 36-5-21 is by its very term not applica- 
ble if the local Act creating the governing 
authority for the county provides for the 
manner of succession to fill a vacancy. 
1990 Op. Atty Gen. No. U90-9. 

When the local law creating the board of 


commissioners for Houston County, as 
amended, provides that, with regard to 
vacancies occurring more than one year 
prior to the expiration of the term of office, 
the vacancy “shall be filled by a special 
election called by the election superinten- 
dent of Houston County in the same man- 
ner as in the case to fill vacancies in other 
county offices ...,” the general law relating 
to the filling of a vacancy on the county 
commission is not applicable, and the spe- 
cial election to fill the vacancy in the office 
of county commissioner should be con- 
ducted pursuant to the general special 
election provisions of the Georgia Election 
Code, O.C.G.A. §§ 21-2-540 and 21-2-541, 
as is the case with vacancies in other 
county offices when there is no specific 
provision which applies. 1990 Op. Att’y 
Gen. No. U90-9. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 164 et seq. 


C.J.S. — 20 C.J.S., Counties, § 163 et 
seq. 


36-5-22. County manager authorized. 


(a) The governing authority of any county of this state or the General 
Assembly may create in and for those counties in which it deems 
necessary or advisable the office of county manager and may vest in 
such office powers, duties, and responsibilities of an administrative 
nature. The qualifications, method of selection, appointment, compen- 
sation, tenure, and such other related matters pertaining to the office of 
county manager shall be provided for by the governing authority of the 
county. 


(b) Nothing in this Code section shall pertain to consolidated gov- 
ernments which include all the area within any county. 


(c) This Code section shall not apply to any county having a popula- 
tion of more than 500,000 according to the United States decennial 


census of 1990 or any future such census. 


History. — Ga. L. 1974, p. 435, §§ 1, 2; 
Ga. L. 1987, p. 1482, § 7; Ga. L. 1992, p. 
2341, § 1. 


JUDICIAL DECISIONS 


Constitutionality. — Ga. L. 1974, pp. 
435-6 which was codified as O.C.G.A. 
§ 36-5-22, does not conflict with Ga. 
Const. 1976, Art. IX, Sec. II, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. II, Para. 
I) and is constitutional. Gray v. Dixon, 249 
Ga. 159, 289 S.H.2d 237 (1982). 

County governing authority pow- 
ers. — Any attempt by the board of com- 
missioners to confer “executive powers” on 
the office of county manager would be an 
“action affecting the ... form ... of the 
county governing authority” in violation of 
subsection (c)(2) of Ga. Const. 1983, Art. 
IX, Sec. II, Para. I. Gray v. Dixon, 249 Ga. 
159, 289 S.E.2d 237 (1982). 

Ordinance creating the office of county 
manager which tracked the language of 


O.C.G.A. § 36-5-22 and vested in that 
office certain administrative functions, 
and did not attempt to confer the execu- 
tive powers reserved for the chair, was 
consistent with the county’s home rule 
authority and did not violate Ga. Const. 
1983, Art. IX, Sec. II, Para. I. Krieger v. 
Walton County Bd. of Comm’rs, 271 Ga. 
791, 524 S.E.2d 461 (1999). 

Defendant county manager did not have 
final authority over decisions that re- 
sulted in termination of an employee from 
the county; such authority rests with the 
board of commissioners under Georgia’s 
home rule provisions in Ga. Const. 1983, 
Art. IX, Sec. II, Para. I. Lightsey v. Miles, 
2005 U.S. Dist. LEXIS 15735 (S.D. Ga. 
July 26, 2005). 
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36-5-22.1. Powers and duties; delegation. 


(a) The governing authority of each county has original and exclusive 
jurisdiction over the following subject matters: 


(1) The directing and controlling of all the property of the county, 
according to law, as the governing authority deems expedient; 


(2) The levying of a general tax for general county purposes and a 
special tax for particular county purposes; 


(3) The establishing, altering, or abolishing of all roads, bridges, 
and ferries in conformity to law; 


(4) Reserved; 


(5) The filling of all vacancies in county offices unless some other 
body or official is empowered by law to so fill such vacancy; 


(6) The examining, settling, and allowing of all claims against the 
county; 


(7) The examining and auditing of the accounts of all officers 
having the care, management, keeping, collection, or disbursement of 
money belonging to the county or appropriated for its use and benefit 
and the settling of the same; 


(8) The making of such rules and regulations for the support of the 
poor of the county, for the county police and patrol, for the promotion 
of health, and for quarantine as are authorized by law or not 
inconsistent therewith; and 


(9) The regulating of peddling and fixing of the cost of licenses 
therefor. 


(b) Nothing in this Code section shall be construed to prohibit a local 
law from delegating to a chairman or chief executive officer of a county 
governing authority jurisdiction over any subject matter provided for in 
subsection (a) of this Code section. 


History. — Code 1981, § 36-5-22.1,en- Code section is set forth above as enacted 
acted by Ga. L. 1987, p. 1051, § 1, Ga. L. by the latter Act (Ga. L. 1987, p. 1482, 
1987, p. 1482, § 8. § 8). 

Code Commission notes. — Ga. L. Cross references. — Application for 
1987, p. 1051, § 1 and Ga. L. 1987, p. and issuance of writ of mandamus against 
1482, § 8 enacted similar Code sections county board of commissioners to compel 
designated as Code Section 36-5-22.1.The building, repair of county roads, § 9-6-21. 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- sions under former Code 1890, § 337, Ga. 
larity of the statutory provisions, deci- L. 1903, p. 41, former Civil Code 1910, and 
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former O.C.G.A. §§ 36-5-1 and 36-5-2 are 
included in the annotations for this Code 
section. 

Act of ordinary (now county gov- 
erning authority) exercised in mat- 
ters specified by statute are 
quasi-judicial functions; and therefore 
the ordinarys are not liable to suit, even 
for gross errors of judgment committed in 
making such contracts. Paulding County 
v. Scoggins, 97 Ga. 253, 23 S.E. 845 (1895) 
(decided under former law). 

Mandamus will not lie to compel 
ordinary (now county governing au- 
thority) to have bridge built, which 
was recommended by grand jury. Patter- 
son v. Taylor, 98 Ga. 646, 25 S.E. 771 
(1896) (decided under former Code 1890, 
§ 337). 

Discretion of ordinary (now county gov- 
erning authority) as to rebuilding bridges 
not subject to control unless abused. Dale 
v. Barnett, 105 Ga. 259, 31 S.E. 167 (1898) 
(decided under former law). 

Mandamus will not lie to collater- 
ally attack order to alter public road. 
Crum v. Hargrove, 119 Ga. 471, 46 S.E. 
626 (1904) (decided under Ga. L. 1903, p. 
41). 

Transfer of powers. — O.C.G.A. 
§ 36-5-22.1 did not prevent the county 
board from passing resolutions which ef- 
fectively transferred much of the power of 
the county chairperson to the county 
board. Krieger v. Walton County Bd. of 
Commrrs, 269 Ga. 678, 506 S.E.2d 366 
(1998). 

Ordinary (now county governing 
authority) keeps power in face of 
charter provision. — Manner of remov- 
ing obstructions by proceedings before or- 
dinary (now county governing authority) 
is not divested by municipal charter pro- 
visions permitting mayor and council to 
exercise this power. Hendricks v. Carter, 
21 Ga. App. 527, 94 S.E. 807 (1918) (de- 
cided under former Civil Code 1910). 

Ordinary (now county governing 
authority) cannot issue bonds to pay 
for work under contract. — Ordinary 
(now county governing authority) has 
power to make all contracts necessary to 
perform the duties cast upon the ordinary; 
but the ordinary cannot issue bonds to 
raise pay for the work done thereunder, 
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36-5-22.1 


this must be done by taxation. Dent v. 
Cook, 45 Ga. 323 (1872) (decided under 
former law). 

Sheriff has no authority over com- 
missions generated by use of county 
jail. — County sheriff was not entitled to 
keep commissions received from a com- 
pany that provided telephone services to 
county jail inmates as revenue generated 
using county property or facilities—such 
as the jail—was itself county property and 
therefore subject to county authority un- 
der O.C.G.A. § 36-5-22.1. Although a 
sheriff could collect certain fees, such as 
fees for attending court, O.C.G.A. 
§ 15-16-21 provided that such fees had to 
be turned over to the county’s treasurer or 
fiscal officer. Lawson v. Lincoln County, 
292 Ga. App. 527, 664 S.E.2d 900 (No. 
S08C1929, 2008), cert. denied, 2008 Ga. 
LEXIS 899 (Ga. 2008). 

Authority to enact ordinance. — 
Miller County, Ga., Ordinance No. 10-01, 
§ 3 does not purport to supplant O.C.G.A. 
§ 16-10-6 because the effect of § 3 is to 
strengthen § 16-10-6 by a broader prohi- 
bition with additional specific require- 
ments for any exception; the county had 
authority, as an incident of the county’s 
home rule power, to enact Miller County, 
Ga., Ordinance No. 10-01, § 3 so long as 
the ordinance did not conflict with general 
law. Bd. of Comm’rs v. Callan, 290 Ga. 
327, 720 S.E.2d 608 (2012). 

Power to lease. — Ordinary (now 
county governing authority) had power to 
lease directly to an individual certain re- 
alty for use in operating a filling station, 
as it was then being and had been used for 
13 years. Such a lease, having been so 
executed was not void on the ground that 
the lease was not authorized by law, or 
that the interest thereby created extended 
beyond the term of the official then in 
office, or that it amounted to a commercial 
transaction in which the county was not 
authorized by law to engage. Black v. 
Forsyth County, 193 Ga. 571, 19 S.E.2d 
297 (1942) (decided under former law). 

Employment of counsel. — County 
governing authority has the implicit 
power to employ counsel for county offi- 
cers. Stephenson v. Board of Comm’rs, 261 
Ga. 399, 405 S.E.2d 488 (1991). 

County governing authority’s employ- 
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ment of counsel to represent a superior 
court clerk did not violate Ga. Const. 
1983, Art. 9, Sec. 2, Paras. 1(c)(1) or (7), 
which preclude the authority from exer- 
cising any power in a manner affecting 
“any elective county office” or “any court or 
the personnel thereof.” Stephenson v. 
Board of Comm’rs, 261 Ga. 399, 405 
S.E.2d 488 (1991). 


ORGANIZATION OF COUNTY GOVERNMENT 


36-5-24 


Cited in Holder v. Hall, 512 U.S. 874, 
114 S. Ct. 2581, 129 L. Ed. 2d 687 (1994); 
Bodker v. Taylor, 2002 U.S. Dist. LEXIS 
27447 (N.D. Ga. June 5, 2002); Hill v. 
Clayton County Bd. of Comm'rs, 283 Ga. 
App. 15, 640 S.E.2d 638 (2006); Pelphrey 
v. Cobb County, 547 F.3d 1263 (11th Cir. 
2008). 


OPINIONS OF THE ATTORNEY GENERAL 


County commissioners may grant 
to private corporation a permit to 
construct sewer across a street dedi- 
cated to the county. 1970 Op. Att’y Gen. 
No. U70-36. 

County commissioners have the au- 
thority to make a refund to the tax- 
payer so as to correct the error made to 


the extent of the interest of the county 
herein; however, should the county com- 
missioners decline to make a refund in 
this case, the commissioners could suc- 
cessfully defend any effort to force the 
commissioners to do so under former Code 
1933, § 20-1007 (see now O.C.G.A. 
§ 13-1-13). 1957 Op. Atty Gen. p. 43. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 20 Am. Jur. 2d, Courts, 
§ 15. 

C.J.S. — 20 C.J.S., Counties, §§ 22, 23. 

40 C.J.S., Highways, § 339 et seq. 

ALR. — Right of one detained pursuant 


to quarantine to habeas corpus, 2 A.L.R. 


Right and duty of highway contractor as 
to barricading or obstructing street, 7 
A.L.R. 1203; 104 A.L.R. 955. 


36-5-23. Salary of county commissioner in counties having pop- 
ulation of not less than 56,400 or more than 60,000. 


Reserved. Repealed by Ga. L. 2002, p. 1038, § 1, effective July 1, 


2002. 


Editor’s notes. — This Code section 
was based on Code 1981, § 36-5-23, en- 


acted by Ga. L. 1982, p. 533, §§ 1, 2; Ga. 
L. 1998, p. 91, § 36. 


36-5-24. Definitions; compensation of members of county gov- 


erning authorities. 


(a) As used in this Code section, the term: 


(1) “County governing authority” means a governing authority as 
defined in paragraph (7) of Code Section 1-3-3 and an elected county 


chief executive officer. 


(2) “Expenses in the nature of compensation” means any expense 
allowance or any form of payment or reimbursement of expenses 
other than reimbursement for expenses actually and necessarily 
incurred by members of a county governing authority. 


(b) Unless otherwise provided by local law, the governing authority 
of each county is authorized to fix the salary, compensation, expenses, 
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and expenses in the nature of compensation of the members of the 


governing authority subject to the following conditions: 


(1) Any increase in salary, compensation, expenses, or expenses in 
the nature of compensation for members of a county governing 
authority shall not be effective until the first day of January of the 
year following the next general election held after the date on which 
the action to increase the compensation was taken; 


(2) A county governing authority shall take no action to increase 
salary, compensation, expenses, or expenses in the nature of compen- 
sation until notice of intent to take such action and the fiscal impact 
of such action has been published in a newspaper designated as the 
legal organ of the county at least once a week for three consecutive 
weeks immediately preceding the meeting at which the action is 
taken; and 


(3) Such action shall not be taken during the period of time 
beginning with the date that candidates for election as members of 
the county governing authority may first qualify as such candidates 
and ending with the first day of January following the date of 
qualification. 


(c) Salary, compensation, expenses, and expenses in the nature of 
compensation paid to members of a county governing authority in 
accordance with applicable local or general salary laws in effect on 
January 1, 2001, and as subsequently amended, shall continue in full 
force and effect as compensation for such county officials unless such 
compensation is increased pursuant to subsection (b) of this Code 
section; and this Code section shall not affect the power of the General 
Assembly at any time by local or general law to increase or decrease any 
or all of such compensation or by local law to withdraw the authority 
otherwise granted to a county governing authority under this Code 
section. 


History. — Code 1981, § 36-5-24, en- 
acted by Ga. L. 2001, p. 789, § 1; Ga. L. 
2018, p. 141, § 36/HB 79. 

Editor’s notes. — Former Code Sec- 
tion 36-5-24 was repealed and reserved by 
Ga. L. 1994, p. 237, § 2, effective July 1, 
1994. This former Code section, relating to 
salary of county commissioner in counties 
having a population of not less than 


12,300 or more than 12,400, was based on 
Code 1981, § 36-5-23, enacted by Ga. L. 
1982, p. 588, §§ 1, 2; Code 1981, 
§ 36-5-24, as redesignated by Ga. L. 1983, 
p. 3, § 27; Ga. L. 1993, p. 91, § 36. 

Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


36-5-25. Salary of county commissioner in county administered 
by single commissioner. 


(a) In every county of this state in which the county government is 
administered by a single county commissioner, such county commis- 
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sioner shall be entitled to receive a minimum annual salary equal in 
amount to the minimum annual salary provided for the sheriff of any 
such county pursuant to the provisions of subsection (a) of Code Section 
15-16-20; provided, however, that a local law may provide for a greater 
annual salary than such minimum salary or may provide an expense 
allowance in addition to such minimum salary or in addition to such 
greater salary; provided, further, that any such county commissioner 
may by resolution elect to receive a salary of lesser amount which is 
provided by a local law. 


(b) The provisions of subsection (a) of this Code section shall not 
affect any automobile allowance provided for any such county commis- 
sioner pursuant to local law. 


History. — Code 1981, § 36-5-25, en- 1994, p. 237, § 2; Ga. L. 2002, p. 1038, 
acted by Ga. L. 1986, p. 347, § 1; Ga. L. § 2. 


36-5-26. Authorization for service of process. 


A county governing authority shall have the power to authorize any 
of the officers, agents, and employees of the county to serve, in any 
manner prescribed by applicable law, any process, summons, notice, or 
order on all persons, as defined in Code Section 1-3-3 therein named, 
when: 


(1) The paper to be served arises out of or relates to an activity or 
condition conducted or maintained by such person within the terri- 
torial jurisdiction of the county in violation of an applicable law or 
ordinance covering the following: public housing, building, electrical, 
plumbing, heating, ventilating, air-conditioning, air and water pollu- 
tion control, solid waste management, and other technical or envi- 
ronmental codes; county business, occupation, and professional li- 
cense tax ordinances; county privilege license or permit ordinances; 
or ordinances providing for the protection of facilities for the treat- 
ment or wholesale or retail distribution of water from tampering or 
theft which may arise either from a single isolated act or omission or 
from an activity or condition; 


(2) The paper to be served originates in or is issued under the 
authority of the department or branch of county government employ- 
ing such officer, agent, or employee; and 


(3) Each and every day the condition is maintained or the activity 
is conducted is made a separate county offense by applicable law or 
ordinance. 


Where any such paper names one or more persons who reside outside 
the territorial jurisdiction of the county, the several sheriffs, marshals, 
and constables of the several counties of this state are authorized and 
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directed to serve any such paper and make appropriate return of such 
service by them, as other process is served and returned, on such named 
persons residing in their respective jurisdictions, upon receipt of a 
written request to make such service, for the fees allowed for service of 
process issued by the superior courts of this state. 


History. — Code 1981, § 36-5-26, en- 
acted by Ga. L. 1992, p. 2122, § 1. 


36-5-27. Compensation supplement with designation as a certi- 
fied county commissioner. 


In addition to any other compensation to which a member of a county 
governing authority is entitled under general or local law, any such 
official who has been awarded a certificate from the University of 
Georgia, evidencing his or her successful completion of the voluntary 
course of training administered by the Carl Vinson Institute of Govern- 
ment resulting in designation as a certified county commissioner shall 
be entitled to a compensation supplement of $100.00 per month. With 
regard to members of the governing authority of a consolidated govern- 
ment, designation either as a certified county commissioner or a 
certified municipal official by the Carl Vinson Institute of Government 
shall be acceptable. 


History. — Code 1981, § 36-5-27, en- 
acted by Ga. L. 2001, p. 902, § 18. 


36-5-28. Members of county governing authority to receive com- 
pensation increase when classified service employees 
receive increase; calculation; effective date. 


Whenever the state employees subject to compensation plans autho- 
rized and approved in accordance with Code Section 45-20-4 receive a 
cost-of-living increase or general performance based increase of a 
certain percentage or a certain amount, the compensation to which a 
member of a governing authority is entitled under general or local law 
shall be increased by the same percentage or same amount applicable to 
such state employees. If the cost-of-living increase or general perfor- 
mance based increase received by state employees is in different 
percentages or different amounts as to certain categories of employees, 
the amount to which a member of a county governing authority is 
entitled under general or local law shall be increased by a percentage or 
an amount not to exceed the average percentage or average amount of 
the general increase in salary granted to the state employees. The 
Office of Planning and Budget shall calculate the average percentage 
increase or average amount increase when necessary. The periodic 
changes in the amount to which a member of a county governing 
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authority is entitled under general or local law shall become effective on 
the first day of January following the date that the cost-of-living 
increases or general performance based increases received by state 
employees become effective; provided, however, that if the cost-of-living 
increases received by state employees become effective on January 1, 
such periodic changes in the amount to which a member of a county 
governing authority is entitled under general or local law shall become 
effective on the same date that the cost-of-living increases or general 
performance based increases received by state employees become 
effective. 


History. — Code 1981, § 36-5-28, en- 
acted by Ga. L. 2001, p. 902, § 18; Ga. L. 
2009, p. 745, § 1/SB 97; Ga. L. 2012, p. 
446, § 2-55/HB 642. 

Cross references. — Salaries and fees 
of public officers and employees, T. 45, C. 
T. 

Editor’s notes. — Ga. L. 2012, p. 446, 
§ 3-1/HB 642, not codified by the General 
Assembly, provides that: “Personnel, 
equipment, and facilities that were as- 


tion as of June 30, 2012, shall be trans- 
ferred to the Department of 
Administrative Services on the effective 
date of this Act.” This Act became effective 
July 1, 2012. 

Ga. L. 2012, p. 446, § 3-2/HB 642, not 
codified by the General Assembly, pro- 
vides that: “Appropriations for functions 
which are transferred by this Act may be 
transferred as provided in Code Section 
45-12-90.” 


signed to the State Personnel Administra- 


36-5-29. Pay increases for certain members of county governing 
authorities. 


(a) Compensation to which a member of a county governing author- 
ity is entitled under general or local law, including amounts provided 
for in Code Sections 36-5-27 and 36-5-28 shall be increased by multi- 
plying said amounts by the percentage which equals 2.5 percent times 
the number of completed, four-year terms of office served by such 
member of a county governing authority where such terms have been 
completed after December 31, 2004, effective the first day of January 
following the completion of each such period of service. 


(b) For a member of a county governing authority elected to two-year 
terms of office or six-year terms of office, the percentage increase 
provided for in subsection (a) of this Code section shall be 1.25 percent 
times the number of completed two-year terms or 3.75 percent times the 
number of completed six-year terms as applicable. 


History. — Code 1981, § 36-5-29, en- 
acted by Ga. L. 2006, p. 568, § 11/SB 450. 
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CHAPTER 6 
COUNTY TREASURER 

Sec. Sec. 

36-6-1. Qualifications for office; elec- 36-6-15. Collection and disbursal of 
tion; commission; term; abol- funds generally. 
ishment and fixing compensa- 36-6-16. Deposits of county funds in 
tion of office by General designated depositories. 
Assembly. 36-6-16.1. Deposit of funds held for bene- 

36-6-2. Requirement of bond and oath. fit of third persons by officer of 

36-6-3. Form of oath. county or court in treasury of 

36-6-4. | When bond to be given; form Pe ial population of 

36-6-5 oon amount. ; 36-6-17. Furnishing of bonds by deposi- 

-6-5. iling and recordation of oath tori lected We treasurer 
and bond. 36-6-18 Krin e for a eal of 

36-6-6. Recordation of bond to bind ` tereci oñ et disposi- 
third parties; effect of recorda- tion of interest payments. 
tion after 30 days. i 36-6-19. Disposition of books of trea- 

36-6-7. Effect of Code Sections 36-6-5 surer when full. 
and 36-6-6 on lien of bond. 36-6-20. Delivery of money, books, pa- 

36-6-8. Time at which lien of bond pers, and property to successor. 
arises. 36-6-21. Final settlement of accounts. 

36-6-9. Governor’s directions relating 36-6-22. Requirement of accountings by 
to bond; payment of costs of treasurer. 
transmitting and recording 36-6-23. Proceedings upon failure of 
bond. treasurer to render accounting. 

36-6-10. Location of office. 36-6-24. Removal of treasurer. 

86-6-11. Books and stationery fur- 36-6-25. Filling of vacancies. 
nished by county. 36-6-26. Bonds of persons appointed to 

36-6-12. Compensation and fees. fill vacancies. 

36-6-13. Receipt of commission or fees 36-6-27. Execution against county trea- 
in connection with certain road surer for failure to pay over 
contracts; collection and dis- money. 
bursement of road contract 36-6-28. Purchase of county orders at 
funds. less than full value or refusal 

36-6-14. Duties generally. to pay order. 

Cross references. — Accounting for 


public funds generally, T. 45, C. 8. 


OPINIONS OF THE ATTORNEY GENERAL 


It would not be proper for anyone 
to assume duties of treasurer nor 
would it be proper for the treasurer to 
attempt to delegate the treasurer’s re- 


sponsibilities and duties to some other 
officer or other person. 1965-66 Op. Att’y 
Gen. No. 65-94. 
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36-6-1. Qualifications for office; election; commission; term; 
abolishment and fixing compensation of office by Gen- 


eral Assembly. 


(a) No other conditions of eligibility are required for the office of 
county treasurer than those which apply to all other county officers, 
provided that no other county officer can also be county treasurer. 


(b) County treasurers shall be elected and commissioned in the same 
manner and at the same time as clerks of the superior courts and shall 
hold their offices for terms of four years. The General Assembly, by local 
law, may abolish the office of county treasurer in any county and may fix 


the compensation of the county treasurer. 


History. — Orig. Code 1863, § 520; 
Code 1868, § 584; Code 1873, § 546; Code 
1882, § 546; Civil Code 1895, § 452; Civil 
Code 1910, § 568; Code 1933, § 23-1002; 
Ga. L. 1983, p. 1212, § 1. 

Cross references. — Eligibility for 


county office, Ga. Const. 1983, Art. IX, 
Sec. I, Para. III. Eligibility for public office 
generally, T. 45, C. 2. 

Law reviews. — For annual survey 
article on local government law, see 52 
Mercer L. Rev. 341 (2000). 


JUDICIAL DECISIONS 


Cited in Nash v. Pierce, 238 Ga. App. 
466, 519 S.E.2d 462 (1999). 


36-6-2. Requirement of bond and oath. 


No appointment or election to the office of county treasurer is 
effective until bond and security is given and the oath of office is taken. 


History. — Orig. Code 1863, § 517; 
Code 1868, § 581; Code 1873, § 543; Code 


1882, § 543; Civil Code 1895, § 449; Civil 
Code 1910, § 565; Code 1933, § 23-1003. 


JUDICIAL DECISIONS 


When duties of office begin. — Since 
the treasurer reelected for the new term 
beginning January 1, did not qualify by 
giving the bond and security and taking 
the oath of office until March 13, the 
treasurer necessarily did not begin to per- 
form the duties of that office under the law 
for the new term until March 13. Century 
Indem. Co. v. Fidelity & Deposit Co., 175 
Ga. 834, 166 S.E. 235 (1932). 

Effect of recital in bond contradict- 
ing beginning of duties of office. — 
Although the bond given as security re- 
cited that the bond was to cover the term 


of four years beginning January 1, such 
recital merely describes the term for 
which the treasurer was elected. Century 
Indem. Co. v. Fidelity & Deposit Co., 175 
Ga. 834, 166 S.E. 235 (1932). 

Treasurer holds office until succes- 
sor qualified. — County treasurer qual- 
ified and holding office for the term begin- 
ning January 1, continued to hold office 
four years later until the treasurer’s suc- 
cessor, although the same individual, had 
qualified. Century Indem. Co. v. Fidelity & 
Deposit Co., 175 Ga. 834, 166 S.E. 235 
(1932). 
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LOCAL GOVERNMENT 


36-6-4 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 123 et seq. 


36-6-3. Form of oath. 


In addition to the oath required of all public officers, before entering 
on the duties of their office, county treasurers must take the following 


oath: 


“J, __ , do swear that I will faithfully collect, disburse, and 
account for all moneys or other effects of the county, and otherwise 
faithfully discharge all the duties required of me by law as county 


treasurer. So help me God.” 


History. — Orig. Code 1863, § 522; 
Code 1868, § 586; Code 1873, § 548; Code 
1882, § 548; Civil Code 1895, § 454; Civil 
Code 1910, § 570; Code 19338, § 23-1004; 
Ga. L. 1987, p. 3, § 36. 


Cross references. — Oaths required of 
public officers generally, T. 45, C. 3. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 124. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, §§ 70, 71, 72. 


36-6-4. When bond to be given; form and amount. 


Within 30 days after his election or appointment, the county trea- 
surer shall give a bond payable to the county governing authority with 
securities approved by such authority, in a sum which in its judgment 
will be ample to protect the county from any loss. 


History. — Orig. Code 1863, § 523; 
Code 1868, § 587; Code 1878, § 549; Code 
1882, § 549; Ga. L. 1889, p. 51, § 1; Civil 


Code 1895, § 455; Civil Code 1910, § 571; 
Ga. L. 1918, p. 109, § 1; Code 1933, 
§ 23-1005. 


JUDICIAL DECISIONS 


Effect of approval of insufficient 
bond. — Approval of a bond of a county 
treasurer for a penalty much less than 
that required by this section does not 
relieve the county treasurer of the neces- 
sity of giving a bond in the amount of the 
statutory penalty, when cited to do so by 
the proper officer. Tarver v. Wooten, 147 
Ga. 19, 92 S.E. 532 (1917). 

Effect of invalid Act purporting to 


abolish office and fix bond. — Act pur- 
porting to abolish the office of treasurer of 
a county and to fix the amount of the bond 
of the clerk, which was later held invalid, 
is no authority for excusing that treasurer 
from giving a bond in the penal sum 
prescribed for bonds of county treasurers 
by this section. Tarver v. Wooten, 147 Ga. 
19, 92 S.E. 532 (1917). 

Cited in Carter v. Veal, 42 Ga. App. 88, 
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155 S.E. 64 (1930); Hancock County v. 
Hancock Nat’! Bank, 67 F.2d 421 (5th Cir. 
1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 345 et seq., 358, 488, 489. 
Officers and Employees, §§ 130 et seq., C.J.S. — 20 C.J.S., Counties, § 160. 


36-6-5. Filing and recordation of oath and bond. 


(a) The oath of office of the county treasurer must be entered on the 
minutes of the county governing authority and filed in his office. His 
official bond must be filed and recorded in such office. 


(b) When one or more sureties on the bond of the county treasurer 
own real estate in any county or counties other than the county in 
which the treasurer holds office, such bond, within 30 days after the 
execution thereof, shall be recorded in the county or counties wherein 
the real estate is situated, by the county governing authority, or such 
bond shall be recorded within 30 days after its execution by the 
authority in the book of record of bonds of county officers. After the 
treasurer’s bond is accepted and recorded in the county in which the 
treasurer holds office, the county governing authority of such county 
shall forward the same to the county governing authority in each 
county in which any one or more sureties on the bond own any real 
estate; such county governing authority to whom the bond is sent shall 
record the same in accordance with this subsection. 


History. — Laws 1838, Cobb’s 1851 2; Civil Code 1895, §§ 453, 974, 975; Civil 
Digest, p. 215; Code 1868, § 521; Code Code 1910, §§ 569, 1241, 1242; Code 
1868, § 585; Code 1873, § 547; Code 1933, $$ 23-1006, 23-1007, 23-1008. 
1882, § 547; Ga. L. 1890-91, p. 104, §§ 1, 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 160. 67 C.J.S., Officers and Public Em- 
Officers and Employees, § 134. ployees, § 70 et seq. 
C.J.S. — 20 C.J.S., Counties, §§ 159, 


36-6-6. Recordation of bond to bind third parties; effect of 
recordation after 30 days. 


As against the interests of third parties acting in good faith and 
without notice who may have acquired a transfer or lien binding the 
real estate of any surety on the bond of any county treasurer situated in 
any county other than that in which the treasurer holds office, no such 
real estate of the surety shall be bound from the date of the bond unless 
the bond is recorded in the county. When the bond is recorded after 30 
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days, the real estate of the surety situated in any county other than that 
in which the treasurer holds office shall be bound only from the date on 


which the bond is recorded. 


History. — Ga. L. 1890-91, p. 104, § 3; 
Civil Code 1895, § 976; Civil Code 1910, 
§ 1243; Code 1933, § 23-1009. 


36-6-7. Effect of Code Sections 36-6-5 and 36-6-6 on lien of bond. 


Nothing in Code Sections 36-6-5 and 36-6-6 shall be construed to 
affect the validity or force of the lien of any such bond from the date 
thereof as between the parties thereto. 


History. — Ga. L. 1890-91, p. 104, § 4; 
Civil Code 1895, § 977; Civil Code 1910, 
§ 1244; Code 1933, § 23-1010. 


36-6-8. Time at which lien of bond arises. 


When any official bond is executed by any county treasurer or any 
person acting as such, the property of the treasurer or person acting as 
such, as well as the security or securities on the bond, shall be bound 
from the time of the execution thereof for the payment of any and all 


liability arising from the breach of the bond. 


History. — Ga. L. 1876, p. 15, § 1; Code 
1882, § 549a; Civil Code 1895, § 456; 


Civil Code 1910, § 572; Code 1933, 
§ 23-1012. 


JUDICIAL DECISIONS 


Statement of policy. — This section is 
an expression of public policy by the law- 
making branch of the state, providing 
protection to public funds. It takes prece- 
dence over the generally recognized public 
policy in favor of free alienation of private 
property. Chero-Cola Co. v. May, 169 Ga. 
273, 149 S.E. 895 (1929). 

Scope of lien. — Execution of an offi- 
cial bond creates a lien upon the property 
of the principal, and the property of the 
principal’s sureties, for the payment of all 
liability that arises from breach of the 
bond. United States Fid. & Guar. Co. v. 
Richmond County, 174 Ga. 599, 163 S.E. 
482 (1932). 

No lien on property held in trust. — 
When property is held in trust the prop- 
erty is not subject to an execution issued 
against trustees as principal and surety 
on a county treasurer’s bond, notwith- 


standing at the time the bond was exe- 
cuted such trustees were the apparent 
owners of the land. Hurst v. Commission- 
ers of DeKalb County, 110 Ga. 33, 35 S.E. 
294 (1900). 

Priority of lien. — Conceding that this 
section creates a lien, the statute does not 
fix the priority of such a lien. Gormley v. 
Troup County, 178 Ga. 446, 173 S.E. 672 
(1934). 

Timing. — When effort is made to 
arrest execution on property because the 
property is encumbered by a security 
deed, but it is not alleged that such deed is 
anterior in date to the bond of the trea- 
surer, such effort will be unavailing. Rob- 
erts v. Dancer, 144 Ga. 341, 87 S.E. 287 
(1915). 

Rights of sureties. — In view of a 
recognition by the personal sureties on a 
bond of the sureties’ continued liability to 
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the secured party under the bond, and of 
the necessary implication of a final judg- 
ment rendered, a court did not err in 
failing to make an express ruling upon the 
question of whether or not a purported 
cancellation entered on the original exe- 
cution based on that bond was void. 


COUNTY TREASURER 


36-6-12 


United States Fid. & Guar. Co. v. Clarke, 
187 Ga. 774, 2 S.E.2d 608 (1939). 

Cited in Century Indem. Co. v. Fidelity 
& Deposit Co., 175 Ga. 834, 166 S.E. 235 
(1932); Traylor v. Gormley, 177 Ga. 135, 
169 S.E. 850 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 135. 


C.J.S. — 67 C.J.S., Officers and Public 
Employees, § 488. 


36-6-9. Governor’s directions relating to bond; payment of costs 
of transmitting and recording bond. 


It shall be the duty of the Governor to give written or printed 
directions to the county governing authority upon the requirements of 
Code Sections 36-6-5 through 36-6-7, as other instructions and direc- 
tions are now given in reference to the bonds of county treasurers. The 
costs of transmitting and recording the bonds shall be paid by the 
county treasurer. 


History. — Ga. L. 1890-91, p. 104, § 5; 
Civil Code 1895, § 978; Civil Code 1910, 


§ 1245; Code 1933, § 23-1011; Ga. L. 
1982, p. 3, § 36. 


36-6-10. Location of office. 


The county treasurer must keep his office at the county site or at 
some place within one mile of the courthouse. 


History. — Orig. Code 1863, § 526; 
Code 1868, § 590; Code 1878, § 552; Code 


1882, § 552; Civil Code 1895, § 459; Civil 
Code 1910, § 575; Code 1933, § 23-1014. 


36-6-11. Books and stationery furnished by county. 


All books and stationery required by the county treasurer must be 
furnished at the expense of the county. 


1882, § 554; Civil Code 1895, § 461; Civil 
Code 1910, § 577; Code 1933, § 23-1020. 


History. — Orig. Code 1863, § 528; 
Code 1868, § 592; Code 1873, § 554; Code 


36-6-12. Compensation and fees. 
County treasurers are entitled to receive the following fees: 


(1) For receiving and paying out county funds: 


(A) Two and one-half percent for receiving all sums up to 
$10,000.00. 
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(B) Two and one-half percent for paying out all sums up to 


$10,000.00. 


(C) One and one-fourth percent for receiving the excess of any 


sum over $10,000.00. 


(D) One and one-fourth percent for paying out the excess of any 


sum over $10,000.00. 


(2) For making his returns to the grand jury, $1.00. 


(3) For making his returns to the judge of the probate court, $1.00. 


However, in no case shall the compensation of a county treasurer exceed 
the sum of $3,000.00 per annum, unless within the sole discretion of the 
proper governing authority of the county the compensation is increased 
to a sum not to exceed $3,600.00 per annum. 


History. — Orig. Code 1863, § 3627; 
Code 1868, § 3652; Code 1873, § 3703; 
Ga. L. 1874, p. 20, § 1; Code 1882, § 3703; 
Ga. L. 1890-91, p. 76, § 1; Civil Code 
1895, § 472; Civil Code 1910, § 588; Code 
1933, § 23-1013; Ga. L. 1953, Nov.-Dec. 
Sess., p. 176, § 1. 


Cross references. — Compensation of 
county officers generally, Ga. Const. 1983, 
Art. IX, Sec. I, Para. III. Authority of 
General Assembly to fix compensation of 
county treasurers, § 36-6-1. 


JUDICIAL DECISIONS 


How commissions to be computed. 
— Commissions allowed to county trea- 
surers under former Civil Code 1895, 
§ 472 (see now O.C.G.A. § 36-6-12) are to 
be computed upon their annual receipts 
and disbursements and not semiannual 
returns as provided by Ga. L. 1876, p. 18, 
§§ 1-3 (see now O.C.G.A. § 36-1-7). Burks 
v. Commissioners of Dougherty County, 99 
Ga. 181, 25 S.E. 270 (1896). 

Law providing compensation for 
county treasurers is found in this sec- 
tion, and by reference to that it will be 
observed that the county treasurer re- 
ceives compensation only for paying out 
“county funds” and for certain other ser- 
vices. McFarlin v. Board of Drainage 
Comm'rs, 153 Ga. 766, 113 S.E. 447 
(1922). 

Moneys received from sale of bonds 
lawfully issued by county for erection of a 
courthouse are “county funds” within the 
meaning of this section. Chattooga 
County v. Megginson, 139 Ga. 509, 77 S.E. 
579 (1918). 

Moneys received from temporary 
loan or loans to supply casual deficien- 


cies of revenue, lawfully made, are 
“county funds” within the meaning of this 
section. Williams v. Sumter County, 21 
Ga. App. 716, 94 S.E. 913 (1918). 

No right to commission for disburs- 
ing money illegally borrowed. — 
When a county treasurer receives from 
the county authorities, by virtue of the 
treasurer’s office, money which has been 
illegally borrowed by the authorities, and 
disburses the money for current expenses 
of the county, and the illegal loans are 
repaid from money coming from taxes or 
other legitimate sources, the treasurer is 
not entitled to commissions for handling 
the illegally borrowed money, to be paid 
out of county funds proper. Roberts v. 
Dancer, 144 Ga. 341, 87 S.E. 287 (1915); 
Williams v. Sumter County, 21 Ga. App. 
716, 94 S.E. 913 (1918). 

Paying accrued interest. — Trea- 
surer, for making a disbursement of 
county funds in paying accrued interest 
on bonds, is entitled to commissions. 
Chattooga County v. Megginson, 139 Ga. 
509, 77 S.E. 579 (1918). 

Effect of local Act. — Under Ga. 
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Const. 1877, Art. I, Sec. IV, Para. I (no 
comparable provision in Ga. Const. 1983), 
the legislature may fix the compensation 
of county treasurers, and if such a local 
Act is passed, it is paramount to this 
section that the treasurer is paid accord- 
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For constitutionality of local Act 
fixing compensation of county trea- 
surer, see Moore v. Houston County, 124 
Ga. 898, 53 S.E. 506 (1906). 

Cited in Hicks v. Bibb County, 44 Ga. 
App. 538, 162 S.E. 157 (1932); Richmond 


ing to the terms of the Act instead of the 
terms of this section. Phillips v. Hanks, 
154 Ga. 244, 113 S.E. 806 (1922). 


County v. Pierce, 234 Ga. 274, 215 S.E.2d 
665 (1975). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 177, 
195, 205, 206. 


36-6-13. Receipt of commission or fees in connection with cer- 
tain road contracts; collection and disbursement of 
road contract funds. 


No county treasurer or other county official shall receive any com- 
mission on funds received or disbursed in connection with county 
contracts with the Department of Transportation for the construction or 
repair of roads; and this Code section and Code Sections 36-6-12 and 
36-6-15 shall not apply to funds received or disbursed on such contracts. 
The funds received from county contracts with the Department of 
Transportation for the construction and repair of roads shall be col- 
lected by the county treasurer, in those counties having a county 
treasurer, and shall be disbursed by him without any commission or fee; 
in those counties having no county treasurer, the funds from these 
contracts shall be collected and disbursed by the usual officers without 
any commission or fee. 


History. — Ga. L. 1939, p. 277, §§ 1,2. county to contract for public road pur- 
Cross references. — Authority of poses generally, § 32-4-60 et seq. 


36-6-14. Duties generally. 


It is the duty of the county treasurer: 


(1) To collect diligently from all officers and others all moneys due 
the county; 


(2) To examine the minutes and execution dockets of the different 
courts of the county, to demand and receive all moneys appearing to 
be due thereon, and to institute proceedings against defaulters; 


(3) To pay without delay, when there are sufficient funds, all orders 
or other debts due, according to their dates; when there are not 
sufficient funds, payment shall be made as prescribed in Code Section 
36-11-4; 
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(4) To take a receipt on each order when paid and carefully file it 
away; 


(5) To keep a well-bound book in which shall be entered all 
receipts, stating when received, from whom, and on what account, 
and all amounts paid out, stating when paid, to whom, and on what 
account; 


(6) To keep a well-bound book in which shall be entered a full 
description of all county orders or other forms of indebtedness, as 
they are presented; 


(7) To record a copy of the orders of the county governing authority 
levying county taxes; 


(8) To exhibit to the first grand jury at the first session of the 
superior court of each year a full statement of the condition of the 
county treasury up to that time; 


(9) On the second Monday in January of each year, to file with the 
county governing authority a full statement of his account, accompa- 
nied by his vouchers for the preceding year, together with his 
estimate of the indebtedness of the county for the ensuing year and 
the means of providing therefor; 


(10) To place his books and vouchers before the grand jury or the 
county governing authority for examination when called upon to do 


SO; 


(11) To appear before the county governing authority or the grand 
jury to render an account of his actings and doings as county 


treasurer; and 


(12) To publish at the door of the courthouse and in a public 
newspaper, if there is one published in the county, a copy of his 
annual statement to the county governing authority. 


History. — Ga. L. 1859, p. 25, § 1; Code 
1863, § 527; Code 1858, § 591; Code 
1878, § 553; Code 1882, § 553; Civil Code 


1895, § 460; Civil Code 1910, § 576; Code 
1938, § 23-1015; Ga. L. 1982, p. 3, § 36. 


JUDICIAL DECISIONS 


Publication not connected with 
probate court proceedings. — Publica- 
tion of the statement required to be made 
under this section was neither directly nor 
remotely connected with the business or 
any proceeding of the court of ordinary 
(now judge of the probate court). Howard 
v. Early County, 104 Ga. 669, 30 S.E. 880 
(1898). 

Power of ordinary (now judge of 


the probate court) to cite treasurer to 
appear. — Under former Code 1873, 
§§ 553, 563, 337 (see O.C.G.A. 
§§ 36-6-14, 36-6-27, and 36-5-1(7) (since 
repealed)) the ordinary (now judge of the 
probate court) had jurisdiction to cite the 
county treasurer to appear before the or- 
dinary for a settlement of the treasurer’s 
accounts as well as to order that moneys 
in the treasurer’s hands be paid out by the 
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treasurer to the proper persons; and upon 
the treasurer’s failure to pay, to issue an 
execution for such default. Smith v. Out- 
law, 64 Ga. 677 (1880). 

Upon refusal to pay, mandamus will 
lie against treasurer of county to com- 
pel payment of any part of salary when by 
law the salary is payable and after the 
salary has been demanded, although at 
the time of making demand no formal 
warrant had issued therefor. Clark v. Eve, 
134 Ga. 788, 68 S.E. 598 (1910). 

Use of record in evidence. — When a 
county treasurer failed to comply with the 
requirements of former Code 1882, §§ 508 
and 553 (see now O.C.G.A. §§ 36-6-14 and 
36-11-5), and when an execution was is- 
sued by the ordinary (now judge of the 
probate court) against the treasurer as a 
defaulter, the treasurer could not take 
advantage of the treasurer’s own negli- 
gence so as to substitute evidence of a 
lower character for the record which it 
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was incumbent upon the treasurer to 
make out and deposit. Price v. Douglas 
County, 77 Ga. 163, 3 S.E. 240 (1887). 

When bank acts as county trea- 
surer. — Bank acting as county deposi- 
tory becomes a quasi-public officer. It is 
therefore the duty of such bank, acting as 
county treasurer, to receive the surplus of 
the fine and forfeiture fund, and hold the 
funds for distribution as required by law. 
Banks County v. Stark, 88 Ga. App. 368, 
77 S.E.2d 33 (1953). 

Fund raised by private donation 
not county fund. — Fund raised by 
private donation, for courthouse, handled 
by ordinary (now judge of the probate 
court) and not paid into treasurer, was not 
a county fund in the sense used in former 
Civil Code 1895, §§ 458 and 460 (see now 
O.C.G.A. §§ 36-6-14 and 36-6-15), and not 
demandable by the treasurer. Worth 
County v. Sykes, 2 Ga. App. 175, 58 S.E. 
380 (1907). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 195, 
205, 206. 


36-6-15. Collection and disbursal of funds generally. 


All county funds are to be paid to and disbursed by the county 
treasurer except such as may be specially excepted by law, which shall 
be collected and disbursed as specially directed. 


History. — Laws 1825, Cobb’s 1851 
Digest, p. 211; Code 1863, § 525; Code 
1868, § 589; Code 1873, § 551; Code 


1882, § 551; Civil Code 1895, § 458; Civil 
Code 1910, § 574; Code 1933, § 23-1016. 


JUDICIAL DECISIONS 


When bank is county treasurer. — 
Bank acting as county depository becomes 
a quasi-public officer. It is therefore the 
duty of such bank, acting as county trea- 
surer, to receive the surplus of the fine and 
forfeiture fund, and hold the funds for 
distribution as required by law. Banks 
County v. Stark, 88 Ga. App. 368, 77 
S.E.2d 33 (1953). 

Liability for failure to disburse 
money illegally borrowed. — Where 
the authorities in charge of the finances 
borrowed money for county purposes 


without authority of law, and the money 
thus unlawfully borrowed was received by 
the county treasurer as county funds, the 
county treasurer is liable for failure to 
disburse the money. Mason v. Commis- 
sioners of Rds. & Revenues, 104 Ga. 35, 30 
S.E. 513 (1898). 

Money borrowed to meet expenses 
not county funds within meaning of 
section. Hall v. County of Greene, 119 Ga. 
253, 46 S.E. 69 (1903). 

Fund raised by private donation 
not county fund. — Fund raised by 
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private donation, for courthouse, handled 
by ordinary (now judge of the probate 
court) and not paid into treasurer, was not 
a county fund in sense used in former 
Civil Code 1895, §§ 458 and 460 (see now 
O.C.G.A. §§ 36-6-14 and 36-6-15), and not 
demandable by the treasurer. Worth 
County v. Sykes, 2 Ga. App. 175, 58 S.E. 
380 (1907). 

Proceeds of county bonds. — Ordi- 
nary (now judge of the probate court) who 
receives the proceeds of county bonds may 
be compelled by mandamus to turn the 
funds over to the county treasurer. Aaron 
v. German, 114 Ga. 587, 40 S.E. 713 
(1902). 
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How affected by contract. — In view 
of former Civil Code 1895, §§ 458 and 460 
(see now O.C.G.A. §§ 36-6-14 and 
36-6-15), mandamus was not granted a 
county treasurer against county commis- 
sioners to compel delivery to the treasurer 
of balance of purchase price of bonds sold 
by them to a bank, under contract that 
proceeds should be left on deposit. Smith 
v. Hodgson, 129 Ga. 494, 59 S.E. 272 
(1907). 

Cited in Cureton v. Wheeler, 172 Ga. 
879, 159 S.E. 283 (1931); Hancock County 
v. Hancock Natl Bank, 67 F.2d 421 (5th 
Cir. 1933); Harrison v. May, 228 Ga. 684, 
187 S.E.2d 673 (1972). 


OPINIONS OF THE ATTORNEY GENERAL 


Assumption of duties by another. — 
It would not be proper for anyone to as- 
sume the duties of the treasurer nor 
would it be proper for the treasurer to 
attempt to delegate the treasurer’s re- 
sponsibilities and duties to some other 
officer or other person. 1965-66 Op. Att’y 
Gen. No. 65-94. 


Purchase of right of way. — Laws of 
this state do not authorize the setting 
aside of moneys in a “special fund” to 
purchase a right of way for county roads. 
1969 Op. Atty Gen. No. 69-231. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 195, 
319, 320. 


36-6-16. Deposits of county funds in designated depositories. 


The treasurers of the several counties are authorized to deposit the 
county funds which may come into their hands as county treasurers in 
any bank or banking institution which has been designated by law as a 
depository for the funds of the state. 


History. — Ga. L. 1917, p. 199, § 1; 
Code 19338, § 23-1017. 

Law reviews. — For article consider- 
ing the public official’s potential liability 


for funds, losses and torts, and suggesting 
insurance coverage, see 11 Mercer L. Rev. 
288 (1960). 


JUDICIAL DECISIONS 


Requirements of section not abso- 
lute. — None of these provisions, Ga. L. 
1917, p. 199, §§ 1, 2, and Ga. L. 1924, p. 
86, $$ 1, 2 (see now O.C.G.A. §§ 36-1-8, 
36-6-16 and 36-6-17), make the statutory 
requirements absolute. Century Indem. 


Co. v. Fidelity & Deposit Co., 175 Ga. 834, 
166 S.E. 235 (1932). 

It must be observed that neither Ga. L. 
1917, p. 199, § 1 (see now O.C.G.A. 
§ 36-6-16) nor Ga. L. 1924, p. 86, §§ 1, 2 
(see now O.C.G.A. § 36-1-8) make the 
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statutory requirements absolute; county 
treasurers may follow the provisions of 
either of these statutes, and thereby be- 
come absolutely safe from loss, as well as 
making safe the public funds with which 
they are entrusted; however, it appears 
the treasurer may keep the funds in the 
treasurer’s possession so long as the trea- 
surer is prepared to pay the funds out 
when lawfully authorized and required so 
to do. Allen v. Henderson, 48 Ga. App. 74, 
172 S.E. 94 (1933). 

Right to receive deposit not condi- 
tional upon giving bond. — Former 
Code 1933, § 23-1018 (see now O.C.G.A. 
§ 36-6-17) did not purport to condition the 
right to receive the deposit upon the giv- 
ing of a bond but fixed a duty on the 
depository which has undertaken so to act 
to give a bond to the treasurer sufficient to 
protect the treasurer officially from any 
loss. Hancock County v. Hancock Nat'l 
Bank, 67 F.2d 421 (5th Cir. 1933). 
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Fact of deposit is not default. — 
County treasurers in Georgia very gener- 
ally deposit the treasurers’ public funds in 
a bank as a convenient and safe method of 
handling. Such deposits have never been 
considered as amounting to a default. 
Century Indem. Co. v. Fidelity & Deposit 
Co., 175 Ga. 834, 166 S.E. 235 (1932). 

Treasurer liable if unable to pro- 
duce funds. — Notwithstanding such de- 
posits, the treasurer and the treasurer’s 
bondsmen are liable, if the funds are not 
forthcoming when officially required. Cen- 
tury Indem. Co. v. Fidelity & Deposit Co., 
175 Ga. 834, 166 S.E. 235 (1932). 

Cited in Hancock County v. Hancock 
Natl Bank, 67 F.2d 421 (5th Cir. 1933); 
American Sur. Co. v. City of Thomasville, 
73 F.2d 584 (5th Cir. 1934); 
Austin-Western Rd. Mach. Co. v. Fayette 
County, 99 F.2d 565 (5th Cir. 1938). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Funds, § 7 et seq. 
C.J.S. — 20 C.J.S., Counties, §§ 195, 


205, 206. 26B C.J.S., Depositaries, § 40 et 
seq. 


36-6-16.1. Deposit of funds held for benefit of third persons by 
officer of county or court in treasury of counties 
having population of 600,000 or more. 


(a) It shall be lawful in all counties of this state having a population 


of 600,000 or more according to the United States decennial census of 
1990 or any future such census for any county officer and any officer of 
any court, including the superior court in such counties, having in his 
possession and custody any funds, including trust funds, held for the 
benefit of any third person or litigant or for any purpose or subject to 
the order of any court or other tribunal to deposit such funds for 
safekeeping in the treasury of the county and to accept therefor the 
receipt of the treasurer or other fiscal officer of such county. 


(b) The original custodian of such fund before making any deposit 
may require the treasurer or other fiscal officer to execute in his favor 
a special bond in an amount not less than the aggregate of all funds so 
deposited and held by the treasurer or other fiscal officer, which bond 
with security approved by the superior court of such county shall be 
conditioned to repay or disburse all of such funds under proper legal 
authority. In lieu of other security on such bond, the treasurer or other 
fiscal officer may deposit in a safe place a bond of the United States 
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Treasury in an amount not less than the aggregate of all deposits 


secured by such bond. 


(c) The treasurer of any county or other fiscal officer charged with the 
custody of county funds may decline to accept funds from any officer or 
officer of the court for deposit and safekeeping when in the judgment of 
such treasurer or other fiscal officer the conditions imposed are burden- 
some or would cause hardship or financial loss. 


(d) Any officer or officer of the court who deposits funds in his custody 
in the treasury of the county of such officer or officer of the court shall 
be relieved of personal responsibility for the safekeeping of such funds 
as may be entrusted to the treasury of the county under this Code 
section. 


(e) This Code section shall not be interpreted to prevent or delay the 
direct payment into the county treasury of all funds belonging to such 
county and collected by or held by an officer or officer of the court, but 
all of same shall be deposited immediately in the county treasury 
without the requirement of any special bond. 


History. — Ga. L. 1963, p. 2180, §§ 1-5; 
Code 1981, § 36-6-16.1, enacted by Ga. L. 


1982, p. 2107, § 32; Ga. L. 1992, p. 2350, 
§ 1. 


36-6-17. Furnishing of bonds by depositories selected by trea- 
surer. 


Any depository of state funds selected by the county treasurer to be a 
depository of the county funds shall, in addition to the bond given to the 
state as security for the money of the state deposited in such bank, give 
to the county treasurer a bond in an amount sufficient to protect him 
from any loss, which bond shall be payable to him and shall be 
conditioned to account fully to him for all county moneys that may be 
deposited by him as county treasurer under the terms of this article. 


History. — Ga. L. 1917, p. 199, § 2; 
Code 1933, § 23-1018. 


JUDICIAL DECISIONS 


Requirements of section not abso- 
lute. — None of these provisions, Ga. L. 
1917, p. 199, §§ 1, 2 and Ga. L. 1924, p. 
86, $$ 1, 2 (see now O.C.G.A. §§ 36-1-8, 
36-6-16, and 36-6-17), make the statutory 
requirements absolute. Century Indem. 
Co. v. Fidelity & Deposit Co., 175 Ga. 834, 
166 S.E. 235 (1932). 

Right to receive deposit not condi- 
tional upon giving bond. — Former 
Code 1933, § 23-1018 (see now O.C.G.A. 


§ 36-6-17) did not purport to condition the 
right to receive the deposit upon the giv- 
ing of a bond but fixed a duty on the 
depository which has undertaken so to act 
to give a bond to the treasurer sufficient to 
protect the treasurer officially from any 
loss. Hancock County v. Hancock Nat'l 
Bank, 67 F.2d 421 (5th Cir. 1933). 
Treasurer does not make deposit at 
the treasurer’s own risk and does not 
take bond for the treasurer’s per- 
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sonal benefit, but the treasurer acts 
throughout for the county and in the trea- 
surer’s official capacity, and the bond is to 
be payable to the treasurer as treasurer 
and is to prevent loss to the treasury. 
Hancock County v. Hancock Nat’! Bank, 
67 F.2d 421 (5th Cir. 1933). 

Treasurer liable if unable to pro- 
duce funds. — Notwithstanding such de- 
posits, the treasurer and the treasurer’s 
bondsmen are liable if the funds are not 
forthcoming when officially required. Cen- 
tury Indem. Co. v. Fidelity & Deposit Co., 
175 Ga. 834, 166 S.E. 235 (1932). 

Fact of deposit not default. — 
County treasurers in Georgia very gener- 
ally deposit the treasurers’ public funds in 
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a bank as a convenient and safe method of 
handling. Such deposits have never been 
considered as amounting to a default. 
Century Indem. Co. v. Fidelity & Deposit 
Co., 175 Ga. 834, 166 S.E. 235 (1932). 

Security company has duty to in- 
vestigate. — When a security company 
agrees to execute a surety bond of a public 
officer, the company has the opportunity 
and should avail itself of every means of 
ascertaining exactly what position that 
officer occupies with respect to public 
funds for which the company assumes 
liability. Century Indem. Co. v. Fidelity & 
Deposit Co., 175 Ga. 834, 166 S.E. 235 
(1932). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Funds, § 15 et seq. 


C.J.S. — 26B C.J.S., Depositaries, 
§ 67. 


36-6-18. Arrangements for payment of interest on deposits; 
disposition of interest payments. 


The county treasurers are authorized to arrange with the bank to pay 
interest on the money deposited with the bank, but they are not 
required to do so. Any money received by them as interest must be paid 
by them into the treasury of the county. 


History. — Ga. L. 1917, p. 199, § 3; 
Code 1933, § 23-1019. 


JUDICIAL DECISIONS 


Cited in Hancock County v. Hancock 
Natl Bank, 67 F.2d 421 (5th Cir. 1933); 


Austin-Western Rd. Mach. Co. v. Fayette 
County, 99 F.2d 565 (5th Cir. 1938). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Funds, § 11. 


C.J.S. — 26B C.J.S., Depositaries, 
§ 101. 


36-6-19. Disposition of books of treasurer when full. 


When the books of the county treasurer are full, they must be 
deposited, together with the vouchers and other files relating thereto, in 
the office of the county governing authority and shall be part of its 


records. 
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History. — Orig. Code 1863, § 529; 1882, § 555; Civil Code 1895, § 462; Civil 
Code 1868, § 593; Code 1873, § 555; Code Code 1910, § 578; Code 1933, § 23-1021. 


36-6-20. Delivery of money, books, papers, and property to 
successor. 


Upon the resignation, expiration of the term, or removal from office of 
the county treasurer, he, or, if he is dead, his personal representative, 
must state his accounts and deliver all the money, books, papers, and 
property of the county to his successor, as do other officers. His 
successor must report the same immediately to the county governing 
authority. 


History. — Orig. Code 1863, § 541; 1882, § 564; Civil Code 1895, § 470; Civil 
Code 1868, § 605; Code 1873, § 564; Code Code 1910, § 586; Code 1933, § 23-1022. 


JUDICIAL DECISIONS 


Provisions of former Civil Code ment made by the tax collector with the 
1910, §§ 586 and 587 (see now O.C.G.A. county commissioners. Read v. Glynn 
§§ 36-6-20 and 36-6-21) were not appli- County, 145 Ga. 881, 90 S.E. 60 (1916). 
cable to annual accounting and settle- 


36-6-21. Final settlement of accounts. 


When the county treasurer or his personal representative has made 
a fair and full statement of all his accounts and liabilities as such, 
pursuant to Code Section 36-6-20, an exoneration of himself and his 
sureties, together with the details of such settlement, must be entered 
on the minutes of the county governing authority. It shall be final, 
except for fraud. 


History. — Orig. Code 1863, § 542; 1882, § 565; Civil Code 1895, § 471; Civil 
Code 1868, § 606; Code 1873, § 565; Code Code 1910, § 587; Code 1933, § 23-1023. 


JUDICIAL DECISIONS 


Provisions of former Civil Code county commissioners. Read v. Glynn 
1910, §§ 586 and 587 (see now O.C.G.A. County, 145 Ga. 881, 90 S.E. 60 (1916). 
§§ 36-6-20 and 36-6-21) were not appli- Cited in Board of Comm’rs v. Massa- 
cable to annual accounting and settle- chusetts Bonding Ins. Co., 175 Ga. 584, 
ment made by the tax collector with the 165 S.E. 828 (1932). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 205, 
206. 
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36-6-22. Requirement of accountings by treasurer. 


It shall be the duty of the judge of the probate court or county 
governing authority to compel the treasurers of the county to come 
before the court or governing authority at such times as may be 
designated by the judge or governing authority, not less than twice in 
each year, to render an account of his official actings and doings 
respecting the county tax and funds and to make a full and complete 
exhibit of his books, vouchers, accounts, and all things pertaining to his 


office. 


History. — Ga. L. 1882-83, p. 82, § 1; 
Civil Code 1895, § 418; Civil Code 1910, 


§ 527; Code 1933, § 23-1024; Ga. L. 1982, 
p. 3, § 36. 


JUDICIAL DECISIONS 


Power of commissioners to require 
appearance. — Under former Civil Code 
1910, §§ 527 and 528 (see now O.C.G.A. 
§§ 36-6-22 and 36-6-23), the board of com- 
missioners of roads and revenues has au- 
thority to require the tax collector to ap- 
pear before the board at stated times to 
render an account of the collector’s official 


In a proceeding under former Civil 
Code 1910, § 527 (see now O.C.G.A. 
§ 36-6-22) or former Civil Code 1910, 
§ 528 (see now O.C.G.A. § 48-5-140), 
the ordinary (now judge of the probate 
court) acted in a judicial or quasi-judicial 
capacity. Riner v. Flanders, 173 Ga. 43, 
159 S.E. 693 (1981). 


actings. Edmondson v. Glenn, 153 Ga. 
401, 112 S.E. 366 (1922). 


36-6-23. Proceedings upon failure of treasurer to render ac- 
counting. 


The failure or refusal of any county treasurer to render the account 
and make the showing provided for by Code Section 36-6-22, after being 
notified to do so by the county governing authority, shall constitute 
malpractice in office. A conviction therefor shall subject the offender to 
removal from office. During the continuance of such failure or refusal 
after the notice aforesaid, the county governing authority shall suspend 
the treasurer from duty and shall appoint some fit and proper person to 
take charge of the county funds and perform the duties of his office until 
the question of his removal can be passed upon and decided by the 
proper tribunal. Proper bonds shall be taken from the person so 
appointed, as provided by law. The power given by this Code section and 
Code Section 36-6-22 to inquire into the affairs of the treasurer of the 
county and to suspend him from office in certain cases shall in no way 
affect the liability of the treasurer or that of the sureties on his bond. 


History. — Ga. L. 1882-83, p. 82, § 2; 
Civil Code 1895, § 419; Civil Code 1910, 
§ 528; Code 1933, § 23-1025. 
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LOCAL GOVERNMENT 


36-6-25 


JUDICIAL DECISIONS 


Cited in Pitts Banking Co. v. Sherman, 
166 Ga. 495, 143 S.E. 581 (1928). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 198, 
199. 


36-6-24. Removal of treasurer. 


County treasurers may be removed from office in the same manner as 
clerks of the superior courts may be removed. 


History. — Laws 1821, Cobb’s 1851 
Digest, p. 211; Laws 1838, Cobb’s 1851 
Digest, p. 215; Code 1863, § 518; Code 
1868, § 582; Code 1873, § 544; Code 


1882, § 544; Civil Code 1895, § 450; Civil 

Code 1910, § 566; Code 1933, § 23-1026. 
Cross references. — Removal of 

clerks of superior courts, § 15-6-82. 


OPINIONS OF THE ATTORNEY GENERAL 


Finding of incapacity and removal. 
— Judge of the superior court can remove 
the current county treasurer from office 


after a jury finding of incapacity, pursuant 
to O.C.G.A. §§ 15-6-82 and 36-6-24. 1985 
Op. Att’y Gen. No. U85-30. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, § 165 et seq. 
C.J.S. — 20 C.J.S., Counties, § 168 et 


36-6-25. Filling of vacancies. 


seq. 67 C.J.S., Officers and Public Employ- 
ees, § 227 et seq. 


Vacancies in the office of county treasurer shall be filled as are 


vacancies in other county offices. 


History. — Orig. Code 1863, § 519; 
Code 1868, § 583; Code 1873, § 545; Code 


1882, § 545; Civil Code 1895, § 451; Civil 
Code 1910, § 567; Code 1933, § 23-1027. 


OPINIONS OF THE ATTORNEY GENERAL 


How construed. — Language “vacan- 
cies are filled as vacancies in other county 
offices” should be construed to mean how a 
majority of vacancies in county offices are 
filled and, of course, this leads to the 
provisions provided for the filling of va- 
cancies in the office of clerk of the superior 
court. 1957 Op. Att’y Gen. p. 58. 

Hold-over prevents a vacancy. 1957 
Op. Att’y Gen. p. 58. 


Procedure in event of incapacity of 
county treasurer. — There appears to 
be no Code provision authorizing the ap- 
pointment of an “acting” county treasurer 
to serve in place of the elected treasurer 
until an incapacity of the current official 
ends. 1985 Op. Att’y Gen. No. U85-30. 

Judge of the probate court can appoint a 
qualified person to carry out the duties of 
county treasurer if an incapacity has been 
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established. If the vacancy was to last 
more than six months (and prior to the 
time for the regular election of the county 
treasurer), the probate court then would 
have to call for a special election to fill the 


COUNTY TREASURER 


36-6-27 


unexpired term of the former county trea- 
surer, pursuant to former O.C.G.A. 
§§ 15-6-54(b) and 15-6-56. 1985 Op. Att’y 
Gen. No. U85-30. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 88, 105 et seq. 
C.J.S. — 20 C.J.S., Counties, § 163. 67 


C.J.S., Officers and Public Employees, 
§ 161 et seq. 


36-6-26. Bonds of persons appointed to fill vacancies. 


The amount of the bonds of appointees to fill vacancies shall be in the 
discretion of the county governing authority, taking into consideration 
the amount that may come into their hands, and shall be for double 


such amount. 


History. — Orig. Code 1863, § 524; 
Code 1868, § 588; Code 1873, § 550; Code 


1882, § 550; Civil Code 1895, § 457; Civil 
Code 1910, § 573; Code 1933, § 23-1028. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 160. 67 
C.J.S., Officers and Public Employees, 
$$ 73, 74. 


36-6-27. Execution against county treasurer for failure to pay 
over money. 


When the county treasurer at any time fails to pay any order which 
is entitled to payment, any other legal demand upon him, or any 
balance that is in his hands to his successor or to the person entitled to 
receive it, the county governing authority may issue execution against 
him and his sureties for the amount due, as against a defaulting tax 


collector. 


History. — Laws 1825, Cobb’s 1851 
Digest, p. 212; Code 1863, § 540; Code 
1868, § 604; Code 1873, § 563; Code 


1882, § 563; Civil Code 1895, § 469; Civil 
Code 1910, § 585; Code 1933, § 23-1611. 


JUDICIAL DECISIONS 


Inclusion of attorney’s fees uncon- 
stitutional. — Former Code 1933, 
§ 23-1611 (see now O.C.G.A. § 36-6-27), 
insofar as the statute authorized a board 
of commissioners to include in an execu- 
tion attorney’s fees under former Code 
1933, § 91A-3183 (see now O.C.G.A. 


§ 48-5-201), was unconstitutional and 
void because it was violative of U.S. 
Const., amend. 14, and Ga. Const. 1877, 
Art. I, Sec. I, Para. III (see now Ga. Const. 
1983, Art. I, Sec. I, Para. I), in that no 
provision was made giving the county 
treasurer and the sureties on the treasur- 
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er’s bond an opportunity to be heard as to 
the amount or reasonableness of such 
fees, and the law does not otherwise pro- 
vide for any method of attack thereon. 
Former Code 1938, § 23-1611 was further 
unconstitutional and void because in vio- 
lation of Ga. Const. 1877, Art. I, Sec. I, 
Para. I and Art. I, Sec. I, Para. XXIII (see 
now Ga. Const. 1983, Art. I, Sec. II, Paras. 
I and III), the determination of what at- 
torney’s fees incurred were reasonable 
and the assessment of such fees were 
judicial functions and could not be dele- 
gated to an administrative official. Massa- 
chusetts Bonding & Ins. Co. v. Floyd 
County, 178 Ga. 595, 173 S.E. 720 (1934). 

Relation to other sections. — Provi- 
sions of former Civil Code 1910, § 1187 
(see now O.C.G.A. § 48-5-201), relating to 
issuance of executions against defaulting 
county tax collectors and their bondsmen, 
were by former Civil Code 1910, § 585 
(see now O.C.G.A. § 36-6-27) made appli- 
cable to the issuance of executions against 
defaulting county treasurers and their 
bondsmen. Massachusetts Bonding & Ins. 
Co. v. Board of Comm’rs, 172 Ga. 409, 157 
S.E. 459 (1931). 

Liability of official charged with cus- 
tody of public funds greater than that of 
mere bailee. Lamb v. Dart, 108 Ga. 602, 34 
S.E. 160 (1899). 

Power of ordinary (now judge of 
the probate court) to cite treasurer to 
appear for settlement of accounts. — 
Under former Code 1873, §§ 337, 553 and 
563 (see now O.C.G.A. §§ 36-6-14, 36-6-27 
and 36-5-1 (since repealed)), the ordinary 
(now judge of the probate court) had juris- 
diction to cite the county treasurer to 
appear before the ordinary for a settle- 
ment of the treasurer’s accounts, as well 
as to order moneys in the treasurer’s 
hands to be paid out by the treasurer to 
the proper persons, and upon the treasur- 
er’s failure to issue execution for such 
default. Smith v. Outlaw, 64 Ga. 677 
(1880). 

Power to issue execution against de- 
faulting county treasurer was vested in 
the ordinary (now judge of the probate 
court), or in county commissioners if the 
fiscal affairs of the county were adminis- 
tered by the commissioners. Arthur v. 
Commissioners of Gordon County, 67 Ga. 


LOCAL GOVERNMENT 


36-6-27 


220 (1881); Roberts v. Dancer, 144 Ga. 
341, 87 S.E. 287 (1915). 

Execution authorized against ab- 
sconding treasurer. — Ordinary (now 
judge of the probate court) is authorized to 
issue execution against an absconding 
county treasurer for money in the treasur- 
er’s hands. Jones v. Collier, 65 Ga. 553 
(1880). 

Execution to be issued in name of 
county. — Execution provided by this 
section against a defaulting county trea- 
surer should be issued in the name of the 
county; but if issued in the name of the 
ordinary (now judge of the probate court) 
for the use of the county, such irregularity 
is an amendable defect, and does not ren- 
der the process void. Roberts v. Dancer, 
144 Ga. 341, 87 S.E. 287 (1915). 

Notice in writing not required. — It 
is not necessary that notice in writing be 
given before the issuing of the execution 
provided in this section. Price v. Douglas 
County, 77 Ga. 163, 3 S.E. 240 (1887); 
Roberts v. Dancer, 144 Ga. 341, 87 S.E. 
287 (1915). 

Execution is issued summarily, and 
defendant then has the right to test ques- 
tions involved by trial by jury. A defendant 
who has had a full and complete trial after 
the issuance of execution has no cause to 
complain that the defendant did not have 
it before. Arthur v. Commissioners of Gor- 
don County, 67 Ga. 220 (1881). 

Liability of treasurer on bank’s in- 
solvency. — When a county treasurer, in 
making an accounting with the treasur- 
er’s successor, delivers a check represent- 
ing public funds which the treasurer has 
in a bank, and the same is accepted in lieu 
of cash, and upon the acceptance and 
presentation of such check by the payee, 
credit therefor is transferred by the bank 
to the new treasurer, and the fact that the 
bank may be insolvent at the time of such 
transaction does not necessarily show a 
default by the officer making such ac- 
counting. In equity the transaction should 
be treated as a transfer of money to the 
extent of the amount which the bank 
could and would have paid in cash, if cash 
had been demanded. Board of Comm'rs v. 
Massachusetts Bonding & Ins. Co., 175 
Ga. 584, 165 S.E. 828 (1932). 

Arrest of execution. — Execution by a 
county against the treasurer and the trea- 
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surer’s surety must be construed to have 
been issued under this section; and having 
been so issued, the execution cannot be 
arrested by affidavit of illegality. Board of 
Comm’rs v. Massachusetts Bonding & Ins. 
Co., 175 Ga. 584, 165 S.E. 828 (1932). 

Remedy by affidavit of illegality not 
applicable to treasurers. — By Ga. L. 
1915, §§ 1-3 (see now O.C.G.A. 
§ 48-5-203), the law in relation to issu- 
ance of executions against county tax col- 
lectors was so amended as to afford a 
remedy by affidavit of illegality, but that 
Act did not extend so far as to afford such 
remedy to county treasurers and the trea- 
surers’ bondsmen. Massachusetts Bond- 
ing & Ins. Co. v. Board of Comm’rs, 172 
Ga. 409, 157 S.E. 459 (1931). 


COUNTY TREASURER 


36-6-28 


Interest. — In proceeding under this 
section, the county, having collected and 
used money which actually belonged to 
the plaintiff, is chargeable with interest 
the same as any other person would have 
been. United States Fid. & Guar. Co. v. 
Clarke, 190 Ga. 46, 8 S.E.2d 52 (1940). 

Interest charged against both prin- 
cipal and surety. — Former Civil Code 
1910, §§ 585 and 1187 (see now O.C.G.A. 
§§ 36-6-27 and 48-5-201) drew no distinc- 
tion between the principal and surety in 
regard to payment of interest, but the 
interest specified in the statute was to be 
charged against both the principal and 
surety. Massachusetts Bonding & Ins. Co. 
v. Board of Comm’rs, 172 Ga. 409, 157 S.E. 
459 (1931). 


36-6-28. Purchase of county orders at less than full value or 
refusal to pay order. 


Any county treasurer who buys up any county orders or claims for 
less than their full par value, either by himself or by agents, directly or 
indirectly, pays for them in property at an estimated value above its 
true value, refuses to pay an order when he has funds to pay the same, 
or illegally postpones the payment of an order shall be guilty of a 
misdemeanor and shall be removed from office on complaint and proof 


being made to the county governing authority. 


History. — Orig. Code 1863, §§ 535, 
536; Code 1868, $$ 599, 600; Code 1873, 
§§ 561, 562; Code 1882, §§ 561, 562; Civil 
Code 1895, § 468; Penal Code 1895, 


§ 276; Civil Code 1910, § 584; Penal Code 
1910, § 280; Code 1933, §§ 23-1609, 
23-9902. 


JUDICIAL DECISIONS 


Defect in title no defense. — Fact 
that the person from whom the treasurer 
bought the orders did not have good title 
is not a defense. Wilder v. State, 47 Ga. 
522 (1873). 

Treasurer may purchase warrants. 
— County orders or warrants may be sold, 
and the county treasurer personally is 
permitted to purchase a warrant, pro- 
vided the treasurer pays full value there- 
for. Southern Ry. v. Fulton County, 170 Ga. 
248, 152 S.E. 567 (1930). 

Accessory parties. — As this section 
provides for a misdemeanor, and there are 
no accessories in misdemeanors, all who 


knowingly participate in the criminal act, 
and all who procure, counsel, command, 
aid, or abet the commission of a misde- 
meanor are regarded by the law as the 
principal offenders, and may be indicted 
as such. Blalock v. State, 40 Ga. App. 242, 
149 S.E. 297 (1929). 

Indictment. — To authorize a convic- 
tion under this section, it is necessary for 
the indictment to allege that the accused 
is a county treasurer or acts in an official 
capacity equal to a county treasurer if a 
county has no such office. Blalock v. State, 
40 Ga. App. 242, 149 S.E. 297 (1929). 
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36-6-28 LOCAL GOVERNMENT 36-6-28 
RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 123. 
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T.36, C.7 COUNTY SURVEYOR 36-7-2 


CHAPTER 7 
COUNTY SURVEYOR 


Sec. Sec. 

36-7-1. Requirement of county sur- 36-7-7. Place of office. 
veyor for each county; appoint- 36-7-8. Duties of surveyor generally. 
ment of assistants or deputies. 36.7-9. Establishment of fees. 


36-7-2. eae se pooner S qual- 36-7-10. Payment of fees generally. 
E T pias county 36-7-11. Issuance of execution for fees. 

36-7-2.1. Abolishing elected office and 36-7-12. Surveys or plats ene pre: 
authorizing appointment; sumptive evidence of facts. 


qualifications of appointed sur- 36-7-13. Persons who may perform du- 
veyor. ties of office when there is no 
36-7-3. Procedure when election fails county surveyor; oath; liability. 
to fill office; procedure in event 36-7-14. Appointment of disinterested 
of vacancy. surveyor; oath. 
36-7-4. Commissioning of surveyor. 36-7-15. Removal of surveyor from of- 
36-7-5. Oath of office; bond and secu- fice. 
rity. 36-7-16. Penalty for making false sur- 
36-7-6. Oath of assistant; entry of ap- vey. 


pointment of assistant on min- 
utes of probate court. 


Cross references. — Determination of 
land boundaries generally, T. 44, C. 4. 


36-7-1. Requirement of county surveyor for each county; ap- 
pointment of assistants or deputies. 


There must be one county surveyor for each county. The surveyor is 
empowered to appoint one or more assistants or deputies, for whose 
conduct he is responsible. 


History. — Laws 1783, Cobb’s 1851 1868, § 612; Code 1873, § 571; Code 
Digest, p. 665; Laws 1784, Cobb’s 1851 1882, § 571; Civil Code 1895, § 478; Civil 
Digest, p. 670; Code 1863, § 548; Code Code 1910, § 596; Code 1933, § 23-1105. 


36-7-2. Election, commissioning, qualification, and removal of 
county surveyor; qualifications. 


(a) County surveyors shall be elected, commissioned, qualified, and 
removed as are clerks of the superior courts and shall hold their offices 
for four years. 


(b)(1) Every person holding the post of county surveyor must be a 
qualified surveyor, licensed by the State Board of Registration for 
Professional Engineers and Land Surveyors, and such person must 
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have successfully passed the examination given by the board as a 
prerequisite to the granting of a license as a land surveyor; provided, 
however, that any person holding the position of county surveyor on 
March 7, 1966, whether elected or appointed, shall not be required to 
meet the qualifications enumerated in this subsection so long as such 
person remains in the position of county surveyor, whether reap- 
pointed or reelected to this position. 


(2) Paragraph (1) of this subsection shall not apply to: 


(A) Any county having a population of less than 17,000 inhabit- 
ants according to the United States decennial census of 1960 or any 
future such census; or 


(B) Any person who was holding the position of county surveyor 
in such a county on January 1, 1977, and who has acted continu- 
ously as county surveyor since that date, for as long as such person 
remains in the position of county surveyor, notwithstanding the 
fact that the population of the county has grown to exceed 17,000. 


(c) Notwithstanding the provisions of subsection (b) of this Code 
section or paragraph (3) of subsection (b) of Code Section 43-15-29, a 
county surveyor who is not licensed by the State Board of Registration 
for Professional Engineers and Land Surveyors shall only practice land 
surveying for the county and shall not engage in the private practice of 
professional land surveying; provided, however, that this subsection 
shall not apply to any county surveyor duly elected and holding office on 
June 30, 1986, so long as said person continues to hold the office of 
county surveyor; provided, however, that any county surveyor who has 
a minimum of four years of surveying experience shall be eligible to 
take the land surveyor examination and eligible for certification as a 
land surveyor. 


History. — Laws 1799, Cobb’s 1851 Cross references. — Election, qualifi- 
Digest, p. 198; Code 1863, § 543; Code cations, duties, powers, and compensation 
1868, § 607; Code 1873, § 566; Code of county officers, Ga. Const. 1983, Art. IX, 
1882, § 566; Civil Code 1895, § 473; Civil Sec. I, Para. III. Removal of clerks of 
Code 1910, § 591; Code 1933, § 23-1101; superior courts, § 15-6-82. 

Ga. L. 1966, p. 225, §§ 1, 4, 5; Ga. L. 1986, 
p. 888, § 1; Ga. L. 1988, p. 555, § 1. 


JUDICIAL DECISIONS 


Cited in Philpot v. Wells, 69 Ga. App. 
489, 26 S.E.2d 155 (1943). 


OPINIONS OF THE ATTORNEY GENERAL 


Surveyor not subject to city busi- makes surveys, other than those made by 
ness license. — County surveyor who an order of the ordinary (now judge of the 
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probate court) or court, is not subject to a 
city business license. 1958-59 Op. Att’y 
Gen. p. 371. 

Applicability to one serving at time 
of enactment. — Any person who held 
the position of county surveyor on March 
7, 1966 (the date this section was ap- 
proved) could serve as county surveyor 
regardless of whether the person was li- 
censed as a surveyor by the State Board of 
Registration for Professional Engineers 
and Land Surveyors so long as the per- 
son’s service in that office was continuous. 
1968 Op. Atty Gen. No. 68-509. 


COUNTY SURVEYOR 


36-7-2.1 


O0.C.G.A. § 48-15-7. — County surveyor 
who is not registered by the State Board of 
Registration for Professional Engineers 
and Land Surveyors may not, under any 
authority, engage in the private practice of 
land surveying outside of the county in 
which the surveyor was elected; nor may 
the surveyor engage in the private prac- 
tice of land surveying in the county of 
election unless the surveyor was duly 
elected and holding office on June 30, 
1986, and has continued, uninterrupted, 
to hold such office. 1990 Op. Att’y Gen. No. 


90-13. 


Construed with § 36-7-9 and 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 164 et 
seq. 67 C.J.S., Officers and Public Employ- 
ees, § 46. 


36-7-2.1. Abolishing elected office and authorizing appoint- 
ment; qualifications of appointed surveyor. 


(a) The General Assembly may by local law abolish the office of 
elected county surveyor in any county of this state and authorize the 
governing authority of the county to appoint the county surveyor for 
such term of office as the General Assembly shall provide by said local 
law. 


(b) A local law abolishing the office of elected county surveyor 
pursuant to the authority of this Code section shall comply with the 
provisions of Code Section 1-3-11 requiring referendum approval on 
abolishing certain offices, except that if the office of the elected county 
surveyor is vacant at the time of its abolishment or if the person holding 
the office was appointed to fill a vacancy pursuant to the provisions of 
Code Section 36-7-3, such office may be abolished at any time without 
the necessity of a referendum. 


(c) A county surveyor appointed by a county governing authority 
pursuant to the authority of a local Act enacted pursuant to the 
provisions of this Code section shall possess the qualifications to hold 
office as a county surveyor specified by paragraph (1) of subsection (b) 
of Code Section 36-7-2 and shall carry out the duties of a county 
surveyor as provided in this chapter and other laws of this state. 


History. — Code 1981, § 36-7-2.1, en- 
acted by Ga. L. 1989, p. 919, § 1; Ga. L. 
1993, p. 91, § 36. 
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36-7-3 LOCAL GOVERNMENT 36-7-4 
36-7-3. Procedure when election fails to fill office; procedure in 


event of vacancy. 


(a) Whenever an election fails to fill the office of county surveyor, the 
judge of the probate court shall appoint a person to serve as the county 
surveyor until a successor is duly elected in a special election which 
shall be held at the time of the next general election to serve out the 
remainder of the unexpired term of office. 


(b) In the event that a vacancy occurs in the office of county surveyor, 
the judge of the probate court shall appoint a person to serve for the 
unexpired term of office and until his successor is duly elected and has 


qualified. 


History. — Orig. Code 1863, § 544; 
Code 1868, § 608; Code 1878, § 567; Code 
1882, § 567; Civil Code 1895, § 474; Civil 
Code 1910, § 592; Code 1933, § 23-1102; 
Ga. L. 1969, p. 350, § 1; Ga. L. 1988, p. 
586, § 3. 


Editor’s notes. — Ga. L. 1988, p. 586, 
§ 7, not codified by the General Assembly, 
provided that the 1988 amendment of this 
Code section applied to any vacancy occur- 
ring on or after March 30, 1988. 


JUDICIAL DECISIONS 


Cited in Williams v. Richmond County, 
241 Ga. 89, 243 S.E.2d 55 (1978). 


OPINIONS OF THE ATTORNEY GENERAL 


Authority of judge of the probate 
court. — Former Code 1933, §§ 21-101 
and 21-102 (see now O.C.G.A. §§ 45-16-1 
and 45-16-2), when read in light of former 
Code 1938, § 23-1102 (see now O.C.G.A. 
§ 36-7-3), designated the judge of the pro- 


bate court as the proper authority to fill 
vacancies occurring in the county office of 
coroner absent special laws directing that 
this function be fulfilled by some other 
authority. 1978 Op. Atty Gen. No. 78-58. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 163 et 
seq. 67 C.J.S., Officers and Public Employ- 
ees, §§ 47, 161 et seq. 


36-7-4. Commissioning of surveyor. 


A county surveyor who derives his authority from appointment needs 
no commission beyond the order of the judge of the probate court 
entered on his minutes, of which appointment the Governor must be 


informed without delay. 


History. — Orig. Code 1863, § 545; 
Code 1868, § 609; Code 1873, § 568; Code 


1882, § 568; Civil Code 1895, § 475; Civil 
Code 1910, § 593; Code 1933, § 23-1103. 
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36-7-5. Oath of office; bond and security. 


In addition to the oath required of all public officers, the county 
surveyor must take the following oath before entering on the duties of 
his office: 


“J,__ ss, swear that I will, to the best of my skill and knowledge, 
discharge the duties of surveyor of _____ County and that I will not 
admeasure, survey, or lay out any land, in my capacity as such, or 
knowingly permit or cause it to be done, without a warrant first 
obtained for that purpose. So help me God.” 


At the same time, he shall give bond and security in the sum of 
$1,000.00. 


History. — Laws 1847, Cobb’s 1851 Cross references. — Oaths required of 
Digest, p. 217; Code 1863, § 546; Code public officers, T. 45, C. 3. 
1868, § 610; Code 1873, § 569; Code 
1882, § 569; Civil Code 1895, § 476; Civil 
Code 1910, § 594; Code 1933, § 23-1104. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 20 C.J.S., Counties, §§ 159, 
Officers and Employees, §§ 124, 130 et 160. 67 C.J.S., Officers and Public Em- 
seq., 345 et seq., 354, 358, 488, 489. ployees, § 70 et seq. 


36-7-6. Oath of assistant; entry of appointment of assistant on 
minutes of probate court. 


When an assistant is appointed by the county surveyor, he must take 
the same oath the county surveyor takes. The fact of his appointment 
must, at the same time, be entered on the minutes of the judge of the 
probate court. 


History. — Orig. Code 1863, § 549; 1882, § 572; Civil Code 1895, § 479; Civil 
Code 1868, § 613; Code 1873, § 572; Code Code 1910, § 597; Code 1933, § 23-1106. 


36-7-7. Place of office. 


The county surveyor may keep his office at his place of abode, if 
within the limits of the county. The county shall not be required to 
furnish the county surveyor with an office or facilities. 


History. — Orig. Code 1863, § 550; Code 1910, § 598; Code 1933, § 23-1107; 
Code 1868, § 614; Code 1873, § 573;Code Ga. L. 1966, p. 225, § 2. 
1882, § 573; Civil Code 1895, § 480; Civil 
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36-7-8. Duties of surveyor generally. 


It shall be the duty of the county surveyor: 


(1) To observe punctually and carry into effect all such orders as he 
may receive from any officer who may lawfully command him; 


(2) To partition lands, to make resurveys, to give plats of all 
surveys, and to administer all oaths required by law in such cases; 


(3) To survey county lines and district lines and to make other 
surveys in which his county may be interested whenever required to 
do so by the county governing authority; 


(4) To execute all surveys required by the rule or order of any court 
of competent jurisdiction; and 


(5) To keep a well-bound book in which shall be entered plats of all 
surveys made by him with a minute of the names of the chainbearers, 
when executed, by whose order, and to whom the plat was delivered, 
if any. Such book shall belong to his office and shall be turned over to 
his successor; when full, it shall be deposited in the office of the 
county governing authority. 


History. — Laws 1783, Cobb’s 1851 Code 1910, § 599; Code 1933, § 23-1108; 


Digest, p. 668; Laws 1785, Cobb’s 1851 
Digest, p. 672; Laws 1838, Cobb’s 1851 
Digest, p. 215; Code 1863, § 551; Code 
1868, § 615; Code 1873, § 574; Code 
1882, § 574; Civil Code 1895, § 481; Civil 


Ga. L. 1987, p. 3, § 36. 

Cross references. — Duties of county 
surveyor relating to surveys for home- 
stead purposes, §§ 44-13-5, 44-13-6, 
44-13-11, 44-13-12, 44-13-102, 44-13-103. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 12 Am. Jur. 2d, Bound- 
aries, § 46 et seq. 
C.J.S. — 20 C.J.S., Counties, § 207. 


36-7-9. Establishment of fees. 


ALR. — Partition: division of building, 
28 A.L.R. 727. 


(a) The county surveyor shall be allowed to establish a reasonable fee 


for each of the following acts: 


(1) Surveying a town lot and returning a certificate thereof; 


(2) Surveying a tract of land; 


(3) Making a plat and recording, advertising, and transmitting the 
same to the Secretary of State’s office; 


(4) Making a resurvey of land by order of court; 


(5) For every other survey, making and certifying a plat thereof 


and transmitting the same; 
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36-7-10 


(6) Running lines between counties or districts or making new 
lines, per day, the county surveyor furnishing the chainbearer and 


provisions; 


(7) Making a plat of homestead, affidavit, and return; 


(8) Making each additional plat where there is more than one lot; 


and 


(9) Making any other survey he may be called upon or required to 


perform. 


The fee established by the county surveyor shall be reasonably equiv- 
alent to the same fee which would be charged if the survey had been 


conducted by a private surveyor. 


(b) The county surveyor shall be allowed to contract for his services 
in the same manner as private surveyors, whenever he is called upon or 
required to make a survey for a private or a corporate benefit or by 
order of the county governing authority or by order of the court. 


History. — Laws 1792, Cobb’s 1851 
Digest, p. 350; Code 1863, § 3626; Code 
1868, § 3651; Ga. L. 1870, p. 68, § 1; Code 
1878, § 3702; Code 1882, § 3702; Civil 


Code 1895, § 490; Civil Code 1910, § 608; 
Code 1933, § 23-1109; Ga. L. 1966, p. 225, 
§§ 3, 5; Ga. L. 1968, p. 1413, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Construction. — County surveyor who 
is not registered by the State Board of 
Registration for Professional Engineers 
and Land Surveyors may not, under any 
authority, engage in the private practice of 
land surveying outside of the county in 
which the surveyor was elected; nor may 
the surveyor engage in the private prac- 
tice of land surveying in the surveyor’s 
county of election unless the surveyor was 
duly elected and holding office on June 30, 
1986, and has continued, uninterrupted, 


to hold such office. 1990 Op. Att’y Gen. No. 
90-13. 

No conflict with other sections. — 
There does not appear to be any conflict 
between former Code 1933, §§ 23-1109 
and 85-1610 (see now O.C.G.A. §§ 36-7-9 
and 44-4-10), but even if there were one, 
former Code 1933, § 23-1109 being based 
upon a more recent statute, would appar- 
ently govern. 1971 Op. Atty Gen. No. 
U71-45. 


36-7-10. Payment of fees generally. 


The fees for surveys made by the county surveyor for private or 
corporate benefit shall be paid by the person or corporation ordering the 
survey. The fees for surveys made by order of the county governing 
authority shall be paid out of county funds. The fees for surveys made 
by order of court, unless otherwise agreed upon, are to be taxed in the 
bill of costs and shall have the effect of a judgment lien upon the land 
surveyed, if not paid by the party bound for costs. 
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History. — Orig. Code 1863, § 552; 
Code 1868, § 616; Code 1873, § 575; Code 
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1882, § 575; Civil Code 1895, § 482; Civil 
Code 1910, § 600; Code 1933, § 23-1110. 


JUDICIAL DECISIONS 


Cost of survey. — When the plaintiffs 
sought an injunction restraining the de- 
fendant from closing a roadway running 
across the defendant’s property to the 
plaintiff’s property, the court did not err in 
taxing against the plaintiffs as a part of 
the costs, $128.00 incurred in making a 


survey ordered by the court. In an equity 
case, the court has the right to place the 
costs upon either of the parties, and this 
section definitely makes the cost of survey 
a part of the court costs. Nelson v. Girard, 
215 Ga. 518, 111 S.E.2d 60 (1959). 


OPINIONS OF THE ATTORNEY GENERAL 


Surveyor not subject to city busi- 
ness license. — County surveyor who 
makes surveys, other than those made by 
an order of the ordinary (now judge of the 


probate court) or court, is not subject to a 
city business license. 1958-59 Op. Att’y 
Gen. p. 371. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 20 Am. Jur. 2d, Costs, 
$$ 69, 76. 


36-7-11. Issuance of execution for fees. 


A county surveyor who makes a survey for a person who neglects to 
pay him may make oath before the judge of the probate court of his 
county of the performance of such service and its value. The judge of the 
probate court shall thereupon issue a fi. fa. in his name for the use of the 
surveyor, against the person defaulting. Such person may defend 
himself therefor in the same manner as persons against whom execu- 


tions issue for detaining county funds. 


History. — Orig. Code 1863, § 554; 
Code 1868, § 618; Code 1873, § 577; Code 
1882, § 577; Civil Code 1895, § 483; Civil 
Code 1910, § 608; Code 1933, § 23-1111. 


Cross references. — Filing of affidavit 
of illegality by person against whom exe- 
cution has been issued for holding county 
money, § 48-5-239. 


JUDICIAL DECISIONS 


Section provides remedy for collec- 
tion of fee. — Former Code 1933, 
§ 23-1111 (see now O.C.G.A. § 36-7-11), 
taken in connection with former Code 
1933, § 91A-1219 (see now O.C.G.A. 
§ 48-5-239), provided a remedy for a 


county surveyor to collect the surveyor’s 
fees for official services rendered, and also 
a way for the defendant to test the correct- 
ness of the claim. Webb v. Stephens, 57 
Ga. App. 395, 195 S.E. 577 (1938). 
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OPINIONS OF THE ATTORNEY GENERAL 


Judge must issue execution. — This when the surveyor has complied with the 
section is clear and unambiguous and provisions of this section. 1960-61 Op. 
makes it the duty of the ordinary (now Atty Gen. p. 87. 
judge of the probate court) to issue a fi. fa. 


36-7-12. Surveys or plats deemed presumptive evidence of facts. 


Surveys or plats of lands within his county, made by the county 
surveyor under order of court and on notice to all the parties, signed by 
him officially, and stating the contents, courses, and distances of any 
land surveyed by him are presumptive evidence of the facts if all the 
requisites of the law touching such surveys and the reports thereof are 


complied with. 


History. — Orig. Code 1863, § 555; 
Code 1868, § 619; Code 1873, § 578; Code 


1882, § 578; Civil Code 1895, § 484; Civil 
Code 1910, § 602; Code 1933, § 23-1112. 


JUDICIAL DECISIONS 


Admissibility of official survey. — 
Surveys or plats made pursuant to the 
requirements of this section are presump- 
tive evidence of the facts set out therein. 
McClung v. Schulte, 214 Ga. 426, 105 
S.E.2d 225 (1958). 

Survey made by others than county 
surveyor is not admissible in evi- 
dence, unless proved by parties who 
made the survey; the affidavit of such 
persons on the survey is not sufficient 
proof, and such affidavit, the persons 
making the survey not being sworn as 
witnesses in the pending trial, cannot be 
received as evidence of anything on that 
trial. Maples v. Hoggard, 58 Ga. 315 
(1877). 

Admissibility of unofficial survey. 
— Plat that did not show that the plat was 
purported to have been made by authority 
since the plat was shown to have been 
made before the city charter was ever 
issued did not meet the requirements of 
law of either former Code 1933, § 23-1112 
or former Code 1933, § 38-312 (see now 
0.C.G.A. § 36-7-12 or former O.C.G.A. 
§ 24-3-11 [see now O.C.G.A. § 24-8-803]), 
and could not be used in evidence without 
other testimony or evidence. Central of 
Ga. Ry. v. City of Metter, 222 Ga. 74, 148 
S.E.2d 661 (1966). 

In an ejectment action, a plat intro- 


duced by the party bringing the action is 
not presumptive evidence of the facts set 
out in the plat, when there is no evidence 
that the plat is an official survey under 
this section. Costello v. Styles, 227 Ga. 
650, 182 S.E.2d 427 (1971). 

Unofficial surveys are admissible 
when proved to be correct. McClung v. 
Schulte, 214 Ga. 426, 105 S.E.2d 225 
(1958). 

Unofficial survey is admissible in 
evidence when proved to have been 
corrected by the parties who made the 
survey. Lewis v. Carr, 177 Ga. 761, 171 
S.E. 298 (1933). 

Plat or survey is not admissible as 
substantive, presumptive evidence of 
facts set forth therein, unless it conforms 
to provisions of this section, but upon 
being verified by oral testimony as correct, 
the plat or survey may be admitted for the 
purpose of illustrating other competent 
testimony. Woodard v. Bowen, 213 Ga. 
185, 97 S.E.2d 573 (1957). 

County tax plats admissible. — In an 
action to quiet title to real property, 
county tax plats used as evidence of the 
ownership of the depicted property were 
admissible. Resseau v. Bland, 268 Ga. 
634, 491 S.E.2d 809 (1997). 

Survey not made under order of 
court so as to make plat admissible under 
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this section is admissible as an official 
document for whatever it may have been 
worth as a pictorial representation of con- 
ditions found on the ground by the sur- 
veyor. Gilman Paper Co. v. James, 235 Ga. 
348, 219 S.E.2d 447 (1975). 

Unofficial survey does not meet the 
statutory requirements of this section. 
However, an unofficial but properly veri- 
fied survey is admissible for whatever 
weight the jury attaches to the survey. 
Johnson v. Jones, 242 Ga. 319, 249 S.E.2d 
30 (1978). 

Effect of oral testimony. — Unless a 
survey of plat is of official origin and 
meets the requirements of this section, it 
carries no presumptive value as evidence 
of the facts, although, if verified by oral 
testimony, it is admissible as a part of and 
as illustrative of such oral testimony for 
whatever that testimony may be worth. 
R.G. Foster & Co. v. Fountain, 216 Ga. 
113, 114 S.E.2d 863 (1960). 

Plat prepared by the county surveyor, 
which the surveyor identified as one pre- 
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pared at the request of parties to the 
litigation, but not one which is shown to 
conform to the requirements of this sec- 
tion is admissible in evidence as a part of 
and illustrative of the oral testimony of 
the surveyor. Fendley v. Weaver, 121 Ga. 
App. 526, 174 S.E.2d 369 (1970). 

Witness as to correctness of survey. 
— In principle it would seem to be imma- 
terial whether the witness who proposes 
to testify to the correctness of an unofficial 
survey be the surveyor, or one who was 
present at the time the survey was made, 
if the witness offers to testify to the cor- 
rectness of the survey. Lewis v. Carr, 177 
Ga. 761, 171 S.E. 298 (1933). 

Cited in Arnold v. Shackelford, 219 Ga. 
839, 136 S.E.2d 384 (1964); Minor v. Ray, 
122 Ga. App. 531, 177 S.E.2d 842 (1970); 
Fountain v. Bryan, 229 Ga. 120, 189 
S.E.2d 400 (1972); Sutton v. City of 
Cordele, 230 Ga. 681, 198 S.E.2d 856 
(1973); Clark v. Stafford, 239 Ga. App. 69, 
522 S.E.2d 6 (1999); Ware v. Rutledge, 240 
Ga. App. 355, 523 S.E.2d 411 (1999). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 12 Am. Jur. 2d, Bound- 
aries, § 95 et seq. 


36-7-13. Persons who may perform duties of office when there is 
no county surveyor; oath; liability. 


(a) When there is no county surveyor, any person who is a citizen of 


this state and who holds a current and valid certificate of registration 
as a land surveyor issued by the State Board of Registration for 
Professional Engineers and Land Surveyors may perform the duties of 
county surveyor, when specifically required or appointed to do so, if first 
sworn to do the same faithfully and impartially, to the best of his skill 
and knowledge. 


(b) Persons performing such service are on the same footing as 
county surveyors as to the special service rendered and are personally 
liable as such surveyors are officially liable. 


History. — Orig. Code 1863, §§ 556, Cross references. — Certification of 


557; Code 1868, §§ 620, 621; Code 1873, 
§§ 579, 580; Code 1882, §§ 579, 580; Civil 
Code 1895, §§ 485, 486; Civil Code 1910, 
$$ 603, 604; Code 1933, $$ 23-1113, 
23-1114; Ga. L. 1973, p. 636, § 1. 


land surveyors by State Board of Registra- 
tion for Professional Engineers and Land 
Surveyors, T. 43, C. 15. 
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36-7-15 


JUDICIAL DECISIONS 


Section mandatory upon proces- 
sioners. — Upon application to processioners 
to mark anew a dividing line, the surveyor, 
where there is no county surveyor, must be 
chosen and qualified as provided by statute. 
Watkins v. Sailers, 65 Ga. App. 77, 15 S.E.2d 
306 (1941). 

Oath mandatory. — When a private 


surveyor is selected and performs the du- 
ties required of a county surveyor without 
first having taken the oath required under 
this section, the return of the 
processioners is void. Watkins v. Sailers, 
65 Ga. App. 77, 15 S.E.2d 306 (1941). 

Cited in Irby v. Raley, 88 Ga. App. 807, 
78 S.E.2d 72 (1953). 


36-7-14. Appointment of disinterested surveyor; oath. 


When any county surveyor is interested in any survey to be made, the 
judge of the superior court or the judge of the probate court of the 
county in which the land is located, upon the application of any party in 
interest, shall appoint a competent, disinterested surveyor or, in his 
discretion, may appoint the surveyor of any adjoining county to make 
the survey. If the surveyor appointed is not a county surveyor, before 
entering on the survey, he shall subscribe before some judicial officer of 
the county the oath required of county surveyors. The rights, powers, 
and duties of the surveyor so appointed shall be the same as those of the 
county surveyor. The return of the surveyor shall have the same force 
and effect as do other surveys. 


History. — Ga. L. 1882-83, p. 104, §§ 1, 
2; Civil Code 1895, §§ 487, 488; Civil Code 


1910, $§ 605, 606; Code 1933, §§ 23-1115, 
23-1116. 


JUDICIAL DECISIONS 


Cited in Irby v. Raley, 88 Ga. App. 807, 
78 S.E.2d 72 (1953); Poss v. Guy, 212 Ga. 
393, 93 S.E.2d 565 (1956). 


36-7-15. Removal of surveyor from office. 


The county surveyor, whether elected or appointed, may be removed 
by the judge of the probate court for want of capacity, in the same 
fashion as clerks of the superior courts are removed in the superior 
court. This cause of removal shall be in addition to the causes which 
apply to all public officers. 


History. — Orig. Code 1863, § 547; 
Code 1868, § 611; Code 1878, $ 570; Code 
1882, § 570; Civil Code 1895, § 477; Civil 
Code 1910, § 595; Code 1933, § 23-1117. 


Cross references. — Removal of 
clerks of superior courts, § 15-6-82. 
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RESEARCH REFERENCES 
Am. Jur. 2d. — 63C Am. Jur. 2d, Public C.J.S. — 20 C.J.S., Counties, § 168 et 
Officers and Employees, §§ 170,171,177 seq. 
et seq. 


36-7-16. Penalty for making false survey. 


Any county surveyor or other person acting as such who knowingly 
surveys nonvacant land as vacant land or makes any other false survey 
shall be guilty of a misdemeanor. 


History. — Orig. Code 1863, § 558; nal Code 1895, § 278; Civil Code 1910, 
Code 1868, § 622; Code 1873, § 581; Code § 607; Penal Code 1910, § 282; Code 
1882, § 581; Civil Code 1895, § 489; Pe- 1933, § 23-9903. 

RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 198, 
199. 
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CHAPTER 8 
COUNTY POLICE 

Sec. Sec. 

36-8-1 Election or appointment of 36-8-5. Powers of county police gener- 
county police; qualifications. ally. 

36-8-2 Terms of office; removal; au- 36-8-6. Inspection of and reports on 
thority to abolish county police roads and bridges [Repealed]. 
force. : 36-8-7. Rules and regulations for con- 

36-8-3 Bonds and actions thereon. duct, management, and control 

36-8-4. Establishment of salaries; pay- of county police. 
ment; tax levy. 

Cross references. — Police power of 

counties, generally, Ga. Const. 1983, Art. 

IX, Sec. II, Para. III(a)(1). 

JUDICIAL DECISIONS 


No change in general law. — Nothing 
in this chapter (especially Ga. L. 1914, p. 
142, § 6 (see now O.C.G.A. § 36-8-3)) 
which authorizes the appointment of 
county police officers, insofar as the stat- 
ute may undertake to fix the liability of 
the sureties upon a county officer’s bond, 
changes the general law as contained in 
former Civil Code 1910, § 291 (see now 


0.C.G.A. § 45-4-24). Hodge v. United 
States Fid. & Guar. Co., 42 Ga. App. 84, 
155 S.E. 95 (1930). 

Cited in Levine v. Perry, 204 Ga. 323, 
49 S.E.2d 820 (1948); Barge v. Camp, 209 
Ga. 38, 70 S.E.2d 360 (1952); Thompson v. 
Hornsby, 235 Ga. 561, 221 S.E.2d 192 
(1975). 


36-8-1. Election or appointment of county police; qualifications. 


(a) The county governing authority shall have authority to elect or 
appoint such number of county police as in its discretion it deems 
proper, provided that the county governing authority complies with the 
provisions of this Code section. Any person elected or appointed to the 
county police shall possess the qualifications prescribed in Code Section 
35-8-8. 


(b)(1) Each county governing authority may authorize, through 
proper resolution or ordinance, the creation of a county police force. 
No resolution or ordinance adopted pursuant to this paragraph shall 
become effective until the governing authority of the county has 
submitted to the qualified electors of the county the question of 
whether the resolution or ordinance shall be approved or rejected. 
The county governing authority shall establish the date of the 
election in compliance with Code Section 21-2-540, which shall be not 
less than 30 days after the call of the election, and shall notify the 
county election superintendent of its decision as to the date. The 
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election superintendent shall issue the call for the election and shall 
specify that the election shall be held on the date determined by the 
county governing authority. The election superintendent shall cause 
the date and purpose of the election to be published once a week for 
two weeks immediately preceding the date thereof in the official 
organ of the county. The ballot shall have written or printed thereon 
the following: 


“( ) YES Shall the resolution or ordinance adopted by the 
governing authority of (Name of County) to create a 
( ) NO county police force be approved?” 


(2) Those persons desiring to vote in favor of the creation of a 
county police force shall vote “Yes,” and those persons opposed to the 
creation of a county police force shall vote “No.” If more than one-half 
of the votes cast on the question are in favor of the creation of a 
county police force, then the county governing authority shall be 
authorized to create a county police force pursuant to the provisions 
of this chapter; otherwise, a county police force shall not be created. 
If the resolution or ordinance is rejected by the qualified electors, the 
question of the creation of a county police force may not again be 
submitted to the voters of the county within 48 months immediately 
following the month in which such election was held. The county 
election superintendent shall hold and conduct the election under the 
same rules and regulations as govern special elections, except as 
otherwise provided in paragraph (1) of this subsection. He shall 
canvass the returns and declare and certify the result of the election 
to the Secretary of State. The expense of any such election shall be 
borne by the county wherein the election was held. 


(c) The provisions of subsection (b) shall not apply to any county 
which has created a county police force prior to January 1, 1992, which 
county police force remains in existence and operational. 


(d) Any county police force created by a county governing authority 
between January 1, 1992, and February 25, 1992, shall be abolished no 
later than December 31, 1992, unless, prior to said latter date, a 
resolution or ordinance authorizing the creation of a county police force 
is adopted by the county governing authority and approved by the 
qualified electors of the county in a special election as provided in 
subsection (b) of this Code section. 


History. — Ga. L. 1909, p. 156, § 1; tive date of this Code section” in subsec- 
Civil Code 1910, § 849; Ga. L. 1914, p. tion (d). 
142, § 1; Code 1933, § 23-1401; Ga. L. Law reviews. — For survey article on 
1992, p. 324, § 1. local government law, see 59 Mercer L. 
Code Commission notes. — Pursuant Rev. 285 (2007) and 60 Mercer L. Rev. 263 
to Code Section 28-9-5, in 1992, “February (2008). 
25, 1992,” was substituted for “the effec- 
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36-8-2 


JUDICIAL DECISIONS 


Applicability. — This chapter applies 
to all counties of the state. Eison v. Shir- 
ley, 165 Ga. 374, 141 S.E. 295 (1927). 

Effect on powers of sheriff. — Even 
when a county police force is established, 
the power and authority of the sheriff to 
enforce the law and preserve the peace are 
not legally diminished. Wolfe v. Huff, 232 
Ga. 44, 205 S.E.2d 254 (1974). 

Power to direct owner from burn- 
ing building. — Under the police power, 
a deputy sheriff is authorized to go upon 
private property and direct the owner to 
move back from a burning building, when 
the deputy has been made aware of the 
possibility of an explosion, and in the 
deputy’s opinion the safety of a 
21-year-old child was unnecessarily en- 
dangered because of the proximity to the 
burning structure. Veit v. State, 182 Ga. 
App. 753, 357 S.E.2d 113 (1987). 


County marshals acting as police 
force. — O.C.G.A. § 36-8-1(b)(1) referen- 
dum requirement was inapplicable to a 
county which created a county police force 
before January 1, 1992, which remained 
in existence and operational; however, in 
the context of a suit seeking injunctive 
and declaratory relief regarding whether 
the Fayette County, Georgia, Marshal’s 
Department was a valid police force, fact 
issues remained, and summary judgment 
was improper, when affidavits claimed 
that county marshals did not operate as a 
county police force during the relevant 
time period. Johnson v. Fayette County, 
280 Ga. 493, 635 S.E.2d 35 (2006). 

Cited in Cloud v. DeKalb County, 70 
Ga. App. 777, 29 S.E.2d 441 (1944); Levine 
v. Perry, 204 Ga. 323, 49 S.E.2d 820 
(1948). 


OPINIONS OF THE ATTORNEY GENERAL 


Power not delegable to grand jury. 
— County commissioners may use a grand 
jury to advise the commissioners on selec- 
tion of police, but the commissioners may 
not delegate their authority to appoint 
police to a grand jury. 1960-61 Op. Att’y 
Gen. p. 79. 

Qualifications of sheriff as police 
officer. — When a county police depart- 
ment is established and the law enforce- 
ment functions of the sheriff are trans- 
ferred to such department, the sheriff or 
the sheriffs deputies may not become 


members of the police department so as to 
exercise the police power. 1970 Op. Att’y 
Gen. No. U70-28. 

Creation of marshal’s office did not 
establish police force. — County mar- 
shal’s office is not equivalent to a county 
police force and, therefore, when a county 
did not establish a police force when the 
county created a marshal’s office, the gov- 
erning authority must comply with the 
requirements of subsection (b) of O.C.G.A. 
§ 36-8-1 before creating a county police 
force. 1995 Op. Att’y Gen. No. U95-14. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police and Constables, § 13. 

C.J.S. — 20 C.J.S., Counties, § 164 et 
seq. 

ALR. — Validity, construction, and ap- 


plication of enactments relating to re- 
quirement of residency within or near 
specified governmental unit as condition 
of continued employment for policemen or 
firemen, 4 A.L.R.4th 380. 


36-8-2. Terms of office; removal; authority to abolish county 


police force. 


The terms for which county police shall be elected or appointed shall 
be left to the discretion of the county governing authority. Such county 
police or any member thereof may be removed from office at any time, 
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at the will of the county governing authority, with or without cause. A 
resolution or ordinance authorizing the creation of a county police force 
adopted by a county governing authority and approved by the qualified 
electors of the county in a special election as provided in subsection (b) 
of Code Section 36-8-1 shall not affect the power of the county governing 


authority to abolish a county police force at any time. 


History. — Ga. L. 1909, p. 156, § 7; 
Civil Code 1910, § 855; Ga. L. 1914, p. 


142, § 7; Code 1933, § 23-1407; Ga. L. 
1992, p. 324, § 2. 


JUDICIAL DECISIONS 


Validity of special law. — Even 
though a general law provides the manner 
for discharging county police by the 
county commissioners, a special law relat- 
ing to this subject in a county is valid. 


Deason v. DeKalb County, 222 Ga. 63, 148 
S.E.2d 414 (1966). 

Cited in Levine v. Perry, 204 Ga. 323, 
49 §.E.2d 820 (1948); Wolfe v. Huff, 232 
Ga. 44, 205 S.E.2d 254 (1974). 


OPINIONS OF THE ATTORNEY GENERAL 


Qualifications of sheriff as police 
officer. — When a county police depart- 
ment is established and the law enforce- 
ment functions of the sheriff are trans- 
ferred to such department, the sheriff or 


the sheriffs deputies may not become 
members of the police department so as to 
exercise the police power. 1970 Op. Att’y 
Gen. No. U70-28. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 17 et seq. 

C.J.S. — 20 C.J.S., Counties, § 161 et 
seq. 

ALR. — Sexual misconduct or irregu- 


larity as amounting to “conduct unbecom- 
ing an officer,” justifying officer’s demo- 
tion, removal or suspension from duty, 9 
A.L.R.4th 614. 


36-8-3. Bonds and actions thereon. 


Upon the election of county police, each of them shall enter into a 


good and solvent bond, in a sum of not less than $1,000.00, to be fixed 
by the county governing authority, conditioned for the faithful perfor- 
mance of all their duties. Anyone injured or damaged by any one of such 
county police may bring an action upon his bond in his name or in the 
name of the county governing authority for his benefit or use. 


History. — Ga. L. 1909, p. 156, § 6; 
Civil Code 1910, § 854; Ga. L. 1914, p. 
142, § 6; Code 1933, § 23-1406. 

Law reviews. — For article on bond 


liability and righting the wrongs of Geor- 
gia local government officers, see 13 Ga. L. 
Rev. 747 (1979). 
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COUNTY POLICE 


36-8-4 


JUDICIAL DECISIONS 


No change in general law. — Nothing 
in this chapter (especially Ga. L. 1914, p. 
142, § 6 (see now O.C.G.A. § 36-8-3)), 
which authorizes the appointment of 
county police officers, insofar as the stat- 
ute may undertake to fix the liability of 
the sureties upon a county officer’s bond, 
changes the general law as contained in 
former Civil Code 1910, § 291 (see now 
O0.C.G.A. § 45-4-24). Hodge v. United 
States Fid. & Guar. Co., 42 Ga. App. 84, 
155 S.E. 95 (1930). 


Bond refers only to official duties. — 
Bond required of a county police officer, 
wherein it is conditioned for the faithful 
performance by the officer of the officer’s 
duties, has reference only to those duties 
which are incident to the office of county 
police officer, and not to those general duties 
incumbent upon every person as a member of 
society. Hodge v. United States Fid. & Guar. 
Co., 42 Ga. App. 84, 155 S.E. 95 (1930). 

Cited in Levine v. Perry, 204 Ga. 323, 
49 S.E.2d 820 (1948). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 15 

C.J.S. — 20 C.J.S., Counties, § 160. 

ALR. — Right of individual to maintain 
action on bond of peace officer, 19 A.L.R. 
73. 


Liability on bond of sheriff or other 
peace officer for unlawful search, 62 
A.L.R. 855. 


36-8-4. Establishment of salaries; payment; tax levy. 


The county governing authority shall fix the salaries of the county 


police, which salaries, together with the expense of maintaining the 
police, shall be paid out of the county treasury. The county governing 
authority is authorized to levy such tax as may be necessary to pay such 
salaries and expenses over and above the sums for which it is otherwise 


authorized to levy a tax. 


History. — Ga. L. 1909, p. 156, § 2; 
Civil Code 1910, § 850; Ga. L. 1914, p. 
142, § 2; Code 1933, § 23-1402. 


Cross references. — Authority of 
counties to exercise power of taxation, Ga. 
Const. 1983, Art. IX, Sec. IV, Paras. I-III. 


JUDICIAL DECISIONS 


Commission from still destruction 
unauthorized. — The ordinary (now 
judge of the probate court) is without 
authority to appoint a police officer under 
an agreement by which the police officer is 
to be paid for work done in enforcing the 
prohibition law by destroying stills, and 
for which the police officer is to be paid so 
much for each still destroyed, to be paid 
out of the funds derived by fines and 
forfeitures from the enforcement of the 
prohibition law. If such work or service is 
rendered under a contract which the ordi- 


nary (now judge of the probate court) is 
not authorized to make, no implied obli- 
gation arises on the part of the county to 
pay for such services, even though the 
county receives the benefit. Eison v. Shir- 
ley, 165 Ga. 374, 141 S.E. 295 (1927). 
Receipt of salary no bar to action 
for share of fees. — Fact that officer 
making seizure of an automobile engaged 
in the illegal transportation of intoxicat- 
ing liquors received a salary does not 
preclude the officer from receiving the 
officer’s part of fees provided by statute for 
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officers responsible for confiscation of such 
automobiles. Cloud v. DeKalb County, 70 
Ga. App. 777, 29 S.E.2d 441 (1944). 


LOCAL GOVERNMENT 


36-8-5 


Cited in Levine v. Perry, 204 Ga. 323, 
49 S.E.2d 820 (1948). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 41 et seq. 


36-8-5. Powers of county police generally. 


Under the direction and control of the county governing authority, the 


county police shall have: 


(1) The same power to make arrests and to execute and return 
criminal warrants and processes in the county of their election or 
appointment only, as sheriffs have; and 


(2) All the powers of sheriffs as peace officers in the county of their 


election or appointment. 


History. — Ga. L. 1909, p. 156, § 3; 
Civil Code 1910, § 851; Ga. L. 1914, p. 


142, § 3; Code 1933, § 23-1403; Ga. L. 
1961, p. 217, § 1. 


JUDICIAL DECISIONS 


Grant of power to Jekyll 
Island-State Park Authority not ex- 
clusive. — This section does not give 
Jekyll Island-State Park Authority exclu- 
sive police power, including law enforce- 
ment on Jekyll Island nor does the statute 
prohibit Glynn County police from exer- 
cising the powers granted the county offi- 
cers by this section. Ferguson v. Leggett, 
226 Ga. 333, 174 S.E.2d 913 (1970). 

Duties and powers of deputy sher- 
iff. — Office of sheriff carries with the 
office the duty to preserve the peace and 
protect the lives, persons, property, 
health, and morals of the people, and a 
deputy sheriff is an agent of the sheriff 
and in effecting the proper discharge of 
the deputy’s duties is empowered with the 
same duties and powers. Veit v. State, 182 
Ga. App. 753, 357 S.E.2d 113 (1987). 

Warrantless arrest outside territo- 
rial limits. — Deputy sheriff had author- 
ity to make a warrantless arrest beyond 
the territorial limits of the deputy’s own 
county. Watkins v. State, 207 Ga. App. 
766, 430 S.E.2d 105 (1993), overruled on 


other grounds, West v. Waters, 272 Ga. 
591, 533 S.E.2d 88 (2000). 

Effect on powers of sheriff. — Even 
when a county police force is established, 
the power and authority of the sheriff to 
enforce the law and preserve the peace is 
not legally diminished. Wolfe v. Huff, 232 
Ga. 44, 205 S.E.2d 254 (1974). 

Fact that officers are outside juris- 
diction does not make officers private 
citizens. — Fact that state officers mak- 
ing a warrantless search were, at the time 
of the search, outside of the officers’ 
state-granted jurisdiction does not make 
such officers, thereby, merely private citi- 
zens so as to enable the federal govern- 
ment to freely use anything that was 
discovered by the state officers as evidence 
in a federal prosecution which would oth- 
erwise have been inadmissible. United 
States v. Hogue, 283 F. Supp. 846 (N.D. 
Ga. 1968). 

Cited in Stone v. National Sur. Corp., 
57 Ga. App. 427, 195 S.E. 905 (1938); 
McCarty v. State, 152 Ga. App. 726, 263 
S.E.2d 700 (1979). 
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COUNTY POLICE 


36-8-7 


OPINIONS OF THE ATTORNEY GENERAL 


Powers of arrest. — Arresting powers 
of county police are confined to the county 
of appointment or election. 1960-61 Op. 
Att’y Gen. p. 62. 

Power to arrest on state property. 
— Within the limits of their respective 
territorial or statutory jurisdiction, local 
law enforcement authorities may arrest 
offenders upon state property for viola- 
tions of state laws, including property 
under the jurisdiction of the Georgia 
Building Authority Police. 1992 Op. Att’y 
Gen. No. 92-6. 

Power to return prisoner from out- 
side county. — County police under for- 
mer Code 1933, § 23-1403 (see now 
0.C.G.A. § 36-8-5) were authorized to go 
from the county of appointment to another 


county within the limits of the state to 
receive a prisoner who was under arrest 
and detention and return such prisoner to 
the county of appointment, according to 
former Code 1933, § 27-209 (see now 
O.C.G.A. § 17-4-25). 1958-59 Op. Att’y 
Gen. p. 73. 

Misdemeanor cases. — County police 
officer has the same authority as the sher- 
iff in those cases once the defendant is 
arrested under a warrant charging a mis- 
demeanor, so long as the prisoner is in the 
police officer’s custody; if the county police 
officer turns the prisoner over to the sher- 
iff without bail, it would thereafter be the 
responsibility of the sheriff to accept bail. 
1962 Op. Att’y Gen. p. 63. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, § 31 et seq. 

C.J.S. — 20 C.J.S., Counties, §§ 196, 
207. 


ALR. — Degree of force that may be 
employed in arresting one charged with a 
misdemeanor, 42 A.L.R. 1200. 


36-8-6. Inspection of and reports on roads and bridges. 
Reserved. Repealed by Ga. L. 2005, p. 529, § 1/HB 557, effective May 


1, 2005. 


Editor’s notes. — This Code section 
was based on Ga. L. 1909, p. 156, § 4; Civil 
Code 1910, § 852; Ga. L. 1914, p. 142, § 4; 
Code 1938, § 23-1404. 


Ga. L. 2012, p. 775, § 36/HB 942, re- 
served the designation of this Code sec- 
tion, effective July 1, 2012. 


36-8-7. Rules and regulations for conduct, management, and 
control of county police. 


Upon the election or appointment of county police, the county 
governing authority shall make rules and regulations for the conduct, 
management, and control of such county police and shall, from time to 
time, enlarge, modify, or change such rules and regulations as its 
discretion may dictate. 


History. — Ga. L. 1909, p. 156, § 5; 


Civil Code 1910, § 853; Ga. L. 1914, p. 
142, § 5; Code 1933, § 23-1405. 
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Cited in Levine v. Perry, 204 Ga. 323, 
49 S.E.2d 820 (1948); Wolfe v. Huff, 232 
Ga. 44, 205 S.E.2d 254 (1974). 


RESEARCH REFERENCES 


ALR. — Sexual misconduct or irregu- or removal or suspension from duty, 9 
larity as amounting to “conduct unbecom- A.L.R.4th 614. 
ing an officer,” justifying officer’s demotion 
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COUNTY PROPERTY GENERALLY 


36-9-1 


CHAPTER 9 


COUNTY PROPERTY GENERALLY 


Sec. 
36-9-1. Vesting in county of title under 
conveyances for use of county. 
Control and disposal of county 
property generally. 

Demolition of certain county 
courthouses. 

Sale or disposition of county 
real property generally; right 
of certain counties to make pri- 
vate sale; right of county to 
negotiate and consummate pri- 
vate sales of recreational 
set-asides. 

Maintenance of insurance on 
books of laws and court re- 
ports. 


36-9-2. 
36-9-2.1. 


36-9-3. 


36-9-4. 


Cross references. — Exercise of power 
of eminent domain by counties for pur- 
poses of construction and operation of 


Sec. 

36-9-5. Erection, repair, and furnish- 
ing of county buildings; storage 
of county documents. 

36-9-6. Courthouse rooms to be used 
by county officers. 

36-9-7. Furnishing of supplies for 
county offices. 

36-9-8. Protection of county property 
by sheriff. 

36-9-9. Construction of county jails. 

36-9-10. Inspection of county buildings, 
property, and records by grand 
jury [Repealed]. 

36-9-11. Destruction or damaging of 


any county building or its ap- 
purtenances or furniture. 


watershed projects, flood-control projects, 
and other projects, § 22-3-100 et seq. 


36-9-1. Vesting in county of title under conveyances for use of 


county. 


All deeds, conveyances, grants, or other instruments which have been 
or may be made to any officer or person for the use and benefit of any 
county shall vest in the county the title as fully as if made to the county 


by name. 


History. — Orig. Code 1863, § 466; 
Code 1868, § 528; Code 1873, § 494; Code 


1882, § 494; Civil Code 1895, § 347; Civil 
Code 1910, § 395; Code 1933, § 91-601. 


JUDICIAL DECISIONS 


Titling of automobiles. — Trial court 
properly granted summary judgment to 
the board of county commissioners after a 
wrongful death action was filed against 
the county arising out of a collision involv- 
ing the ambulance the employee was driv- 
ing on an emergency call and the dece- 
dent’s vehicle; even if the ambulance was 
titled in the name of the board of county 
commissioners, the law regarded the am- 


bulance as being titled in the name of the 
county and the county, not the board of 
county commissioners, was the proper de- 
fendant when liability was based on 
respondeat superior. Smith v. Bulloch 
County Bd. of Comm’rs, 261 Ga. App. 667, 
583 S.E.2d 475 (2003). 

Cited in McElmurray v. Richmond 
County, 223 Ga. 47, 153 S.E.2d 427 (1967). 
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OPINIONS OF THE ATTORNEY GENERAL 


Property of county boards of edu- applicable to property belonging to county 
cation. — Former Code 1933, §§ 91-601 boards of education. 1958-59 Op. Att’y 
and 91-102 et seq. (see now O.C.G.A. Gen. p. 107. 

§§ 36-9-1 and 50-16-1 et seq.) were not 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 


Political Subdivisions, § 470. 
C.J.S. — 20 C.J.S., Counties, § 219. 


36-9-2. Control and disposal of county property generally. 


The county governing authority shall have the control of all property 
belonging to the county and may, by order entered on its minutes, direct 
the disposal of any real property which may lawfully be disposed of and 
make and execute good and sufficient title thereof on behalf of the 


county. 


History. — Orig. Code 1863, § 467; 
Code 1868, § 529; Code 1873, § 495; Code 
1882, § 495; Civil Code 1895, § 348; Civil 


Code 1910, § 396; Code 1933, § 91-602; 
Ga. L. 1935, p. 110, § 1. 


JUDICIAL DECISIONS 


No disposal without legislative au- 
thority. — As a general proposition of law 
a county cannot, without legislative au- 
thority, dispose of real estate owned by the 
county. Head v. Lee, 203 Ga. 191, 45 
S.E.2d 666 (1947). 

Power not necessarily exclusive. — 
This section does not vest in the ordinary 
(now judge of the probate court) exclusive 
power of sale of the county’s property 
when the General Assembly confers such 
powers upon county commissioners of a 
particular county. Dyer v. Martin, 132 Ga. 
445, 64 S.E. 475 (1909) (decided prior to 
revision of section by Ga. L. 1935, p. 110, 
§ 1.). 

Authority for sale. — Proper resolu- 
tion, duly recorded, is the authority by 
which the county’s title for land may be 
divested by deed. Head v. Lee, 203 Ga. 
191, 45 S.E.2d 666 (1947). 

In the absence of a recorded order 
authorizing the conveyance in ques- 
tion, or subsequent ratification of the 
deed, the purported conveyance by the 
county did not pass the county’s title for 


the land therein described. Head v. Lee, 
203 Ga. 191, 45 S.H.2d 666 (1947). 

Failure to comply with O.C.G.A. 
§ 36-9-2 not a bar to bona fide pur- 
chaser’s title. — Although a county 
failed to comply with O.C.G.A. § 36-9-2 by 
recording a transfer in the minutes when 
the county conveyed the county’s interest 
in property, which the county had for- 
merly acquired by eminent domain, to the 
county development authority, a subse- 
quent purchaser was a bona fide pur- 
chaser without notice of this irregularity 
under O.C.G.A. § 238-1-20, so that the 
county’s title was superior to that of the 
condemnee’s heirs, who sought to repur- 
chase the property under O.C.G.A. 
§ 36-9-3(g)(3)(B). Darling Int'l, Inc. v. 
Carter, 294 Ga. 455, 754 S.E.2d 347 
(2014). 

When order not on minutes. — When 
county commissioners authorize a convey- 
ance of land brought in by the county at a 
tax sale, but fail to put the order of autho- 
rization on the minutes, as required by 
this section, it is competent for the com- 
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missioners at a subsequent meeting of the 
board to ratify the deed to the purchaser 
from the county, and to cause the autho- 
rization to be put on the minutes. 
Braswell v. Palmer, 191 Ga. 262, 11 S.E.2d 
889 (1940). 

Tax sale not authorized. — Fact that 
a purported sale of county-owned property 
was by tax sale did not operate to negate 
or otherwise nullify the requirements of 
0.C.G.A. § 36-9-2. West v. Fulton County, 
267 Ga. 456, 479 S.E.2d 722 (1997). 

County commissioner is a public 
officer occupying a fiduciary relation- 
ship requiring the commissioner to exer- 
cise the utmost good faith, fidelity, and 
integrity in dealing with county property 
as a trustee and servant of the people, 
which the commissioner may not sell 
without legislative sanction unless the 
property’s use shall have been abandoned 
by or become unserviceable to the county. 
If county property be sold by the commis- 
sioner, the commissioner shall obtain the 
most advantageous price. Timbs v. Straub, 
216 Ga. 451, 117 S.E.2d 462 (1960). 

County property which has become 
unserviceable may be sold by order of 
the county commissioners at private sale. 
Malcom v. Fulton County, 209 Ga. 392, 73 
S.E.2d 173 (1952). 

Property becomes unserviceable, within 
the meaning of this section, when the 
property cannot be beneficially or advan- 
tageously used under all circumstances 
for county purposes. Malcom v. Fulton 
County, 209 Ga. 392, 73 S.E.2d 173 (1952). 

Denial or change of use of property. 
— County board of commissioners has 
right to deny use of any public property if 
the property is used in a wasteful or 
ineffective manner. Wheeler v. DeKalb 
County, 249 Ga. 678, 292 S.E.2d 855 
(1982). 

When public property is a building con- 
structed from funds of a designated bond 
issue for a particular use, the board of 
commissioners may change the intended 
use of the building when circumstances 
which gave rise to the bond issue change 
so that the building constructed from 
those funds is no longer needed for that 
purpose, and the property’s continued use 
for that purpose would be a waste of 
county resources. Wheeler v. DeKalb 
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County, 249 Ga. 678, 292 S.E.2d 855 
(1982). 

Sheriff had power to modify 
county-owned property within exclu- 
sive use. — County sheriff had the inde- 
pendent authority to repaint and remark 
county-owned sheriff’s vehicles assigned 
to the sheriff’s exclusive use, but lacked 
the authority to modify portions of a 
county-owned building in which the sher- 
iff’s office and jail were housed, as the 
facility was shared with the superior, 
state, and magistrate courts of Clayton 
County, as well as the clerks of those 
courts, the solicitor general, and the dis- 
trict attorney, and hence, not under the 
sheriff’s exclusive use. As a result, subject 
to compliance with O.C.G.A. § 40-8-91, 
summary judgment in favor of the county 
as to the extent of the sheriff’s authority 
was reversed as to the former, but af- 
firmed as to the latter. Hill v. Clayton 
County Bd. of Comm’rs, 283 Ga. App. 15, 
640 S.E.2d 638 (2006), overruled on other 
grounds, Mayor & Aldermen of Savannah 
v. Batson-Cook Co., 291 Ga. 114, 728 
S.E.2d 189 (Ga. 2012). 

Sale of undivided interest. — This 
section does not warrant the sale of an 
undivided one-fifth of a courthouse and lot 
in actual daily use for county purposes. 
Hunnicutt v. City of Atlanta, 104 Ga. 1, 30 
S.E. 500 (1898) (decided prior to revision 
of section by Ga. L. 1935, p. 110, § 1.). 

Lease for ninety-nine years. — Com- 
missioners cannot lease county property 
in such manner as to put the property out 
of the power of the county authorities for 
99 years to devote the property to the 
exclusive use of the county. Equity will 
enjoin use under such a lease. Town of 
Decatur v. DeKalb County, 130 Ga. 483, 61 
S.E. 23 (1908) (decided prior to revision of 
section by Ga. L. 1935, p. 110, § 1). 

Applicability to lease. — When a 
lease of county property ran on a 
month-to-month basis, giving the lessee 
only a usufruct with no estate passing out 
of the county, this section was inapplicable 
since there was no conveyance of county 
property. Overlin v. Boyd, 598 F.2d 423 
(5th Cir. 1979). 

Nature of duty. — When a local law 
gives a board of commissioners exclusive 
jurisdiction in governing and controlling 
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county property, the commissioners have 
the duty to maintain control over county 
property, but this duty coexists with the 
duty to exercise that control in the man- 
ner the commissioners deem most benefi- 
cial to the county. Smith v. Board of 
Comm'rs, 244 Ga. 133, 259 S.E.2d 74 
(1979). 

Usufruct of airport. — Contract by a 
county granting a usufruct of an airport to 
a private corporation for a period of years 
is not a disposition of county property 
requiring the antecedent resolution of 
county authorities. Southern Airways Co. 
v. DeKalb County, 102 Ga. App. 850, 118 
S.E.2d 234 (1960). 

Power of commissioners. — Those 
county officers who by virtue of their office 
have charge of the county affairs may, by 
proper order to be entered on their min- 
utes, direct the disposal of and execute 
good and sufficient title to lands belonging 
to the county which are not necessary for 
public use. Head v. Lee, 203 Ga. 191, 45 
S.E.2d 666 (1947). 

Ordinary (now judge of the probate 
court) had power to lease directly to an 
individual certain realty for use in operat- 
ing a filling station as it was then being 
and had been used for 13 years. Such a 
lease, having been so executed by the 
ordinary (now county governing author- 
ity) was not void on the ground that the 
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lease was not authorized by law, or that 
the interest thereby created extended be- 
yond the term of the ordinary (now judge 
of the probate court) then in office, or that 
the lease amounted to a commercial trans- 
action in which the county was not autho- 
rized by law to engage. Black v. Forsyth 
County, 193 Ga. 571, 19 S.E.2d 297 (1942). 

Signature on deed. — If the county 
commissioners authorize the sale of 
county land, the deed may lawfully be 
signed by the chair in the name of the 
board. Braswell v. Palmer, 191 Ga. 262, 11 
S.E.2d 889 (1940). 

Statute of limitation. — As the object 
of O.C.G.A. § 36-9-2 is to give information 
to the public, the statute of limitation in 
0.C.G.A. § 9-3-22 was inapplicable be- 
cause the action arose from a claim that a 
public officer had failed to perform the 
officer’s official duty. Dade County v. Mi- 
ami Land Co., 253 Ga. 776, 325 S.E.2d 750 
(1985). 

Cited in Atlanta Title & Trust Co. v. 
Tidwell, 173 Ga. 499, 160 S.E. 620 (1931); 
Turner v. Johnston, 183 Ga. 176, 187 S.E. 
864 (1936); Mayor of Fort Valley v. Levin, 
183 Ga. 837, 190 S.E. 14 (1937); McDon- 
ald v. Marshall, 185 Ga. 438, 195 S.E. 571 
(1938); Clayton v. Taylor, 223 Ga. 346, 155 
S.E.2d 387 (1967); Shoemaker v. Depart- 
ment of Transp., 240 Ga. 573, 241 S.E.2d 
820 (1978); Building Auth. v. State, 253 
Ga. 242, 321 S.E.2d 97 (1984). 


OPINIONS OF THE ATTORNEY GENERAL 


Ability of county commissioners to 
lease county property. — See 1977 Op. 
Atty Gen. No. U77-3. 

Permit to build sewer across street. 


— County commissioners may grant to a 
private corporation a permit to construct a 
sewer across a street dedicated to the 
county. 1970 Op. Att’y Gen. No. U70-36. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 485 et seq. 


C.J.S. — 20 C.J.S., Counties, § 223 et 
seq. 


36-9-2.1. Demolition of certain county courthouses. 


(a) Notwithstanding the provisions of Code Section 36-9-2, a county 
governing authority shall not have the authority to demolish or to 
provide for the demolition of a county courthouse which was con- 
structed prior to January 1, 1905, and which is listed in the National 
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Register of Historic Places unless the question of whether or not to 
demolish the courthouse is submitted to the qualified voters of the 
county for approval or rejection in a referendum called for such purpose. 


(b) The ballot in the referendum required by subsection (a) of this 
Code section shall have written or printed thereon the words: 


“( ) YES Shall the demolition of the (Name of County) 
courthouse, as proposed by the governing authority 
( ) NO of (Name of County), be approved?” 


(c) A referendum held pursuant to this Code section shall be con- 
ducted only in conjunction with a general primary or general election 
and shall be conducted in accordance with the provisions of Chapter 2 
of Title 21, the “Georgia Election Code.” 


History. — Code 1981, § 36-9-2.1, en- 
acted by Ga. L. 1990, p. 133, § 1. 


36-9-3. Sale or disposition of county real property generally; 
right of certain counties to make private sale; right of 
county to negotiate and consummate private sales of 
recreational set-asides. 


(a)(1) Except as otherwise provided in this Code section, the govern- 
ing authority of any county disposing of any real property of such 
county shall make all such sales to the highest responsible bidder, 
either by sealed bids or by auction after due notice has been given. 
Any such county shall have the right to reject any and all bids or 
cancel any proposed sale. The governing authority of the county shall 
cause notice to be published once in the official legal organ of the 
county or in a newspaper of general circulation in the community, not 
less than 15 days nor more than 60 days preceding the day of the 
auction or, if the sale is by sealed bids, preceding the last day for the 
receipt of proposals. The legal notice shall include a legal description 
of the property to be sold. If the sale is by sealed bids, the notice shall 
also contain an invitation for proposals and shall state the conditions 
of the proposed sale, the address at which bid blanks and other 
written materials connected with the proposed sale may be obtained, 
and the date, time, and place for the opening of bids. If the sale is by 
auction, the notice shall also contain the conditions of the proposed 
sale and shall state the date, time, and place of the proposed sale. 
Bids received in connection with a sale by sealed bidding shall be 
opened in public at the time and place stated in the legal notice. A 
tabulation of all bids received shall be available for public inspection 
following the opening of all bids. All such bids shall be retained and 
kept available for public inspection for a period of not less than 60 
days from the date on which such bids are opened. 
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(2)(A) Counties may retain the services of a Georgia licensed real 
estate broker to assist in the disposition of surplus real property; 
said brokerage services shall be procured by request for proposals 
in response to an issued solicitation. The proposal shall include the 
minimum stated broker qualifications and experience. 


(B) In the event a county does retain the services of a qualified 
and experienced Georgia licensed real estate broker to assist in the 
disposition of surplus real property, the broker so retained shall: 


(i) Represent the county and comply with the requirements of 
this Code section, including, but not limited to, issuing a call or 
request for sealed bids from the public and causing notice to be 
published once in the official legal organ of the county not less 
than 15 days nor more than 60 days preceding the day of the 
auction or, if the sale is by sealed bids, preceding the last day for 
the receipt of proposals. The legal notice shall include a legal 
description of the real property to be sold. The notice shall also 
contain a request for proposals and shall state the conditions of 
the proposed sale, the address at which bid blanks and other 
written materials connected with the proposed sale may be 
obtained, and the date, time, and place for the opening of bids; 


(ii) Actively market the disposition of the real property; 
(iii) Comply with all federal, state, and local laws; 


(iv) Create a website which posts: the request for sealed bids; 
questions submitted by interested parties; responses to submit- 
ted questions as prepared by the county; dates the real property 
will be made available for public inspection; public information 
regarding the property; and other related communication and 
marketing information; 


(v) Immediately forward the sealed bids to the governing 
authority of the county, which shall open such bids at the 
specified date, time, and place; 


(vi) Only serve in the capacity of a broker engaged by a seller 
as provided for in Code Section 10-6A-5. A real estate broker 
representing a county shall be prohibited from working with or 
aiding a prospective buyer in connection with the disposition of 
real property for which the real estate broker was contracted; 
and 


(vii) Agree to accept the agreed upon sales commission based 
on the highest responsive bid received as so adjudicated by the 
governing authority of the county, in its sole discretion. 


(C) In the event the county decides to reject all bids and not 
award the sale to any of the bidders, the broker shall agree to 
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accept the minimum payment in lieu of the commission as so 
agreed upon by the parties in an engagement contract. 


(3) This subsection shall not apply to: 


(A) Redemption of property held by any county under a tax deed; 
the granting of easements and rights of way; the sale, conveyance, 
or transfer of road rights of way; the sale, transfer, or conveyance 
to any other body politic; and any sale, transfer, or conveyance to a 
nonprofit corporation in order to effectuate a lease-purchase trans- 
action pursuant to Code Section 36-60-13; 


(B) Any option to sell or dispose of any real property belonging to 
any county of this state if that option was granted by said county 
prior to March 17, 1959; 


(C) The sale of any real property belonging to any county in this 
state where the proper governing authority of the county adver- 
tised the property for ten consecutive days in the newspaper in 
which the sheriff’s advertisements for the county are published, 
and where the sale was awarded thereafter to the highest and best 
bidder, in accordance with the terms of the advertisement, and an 
option given in accordance with the sale for the purchaser who had 
deposited a part of the purchase price to pay the balance within 365 
days from the date of the execution of the option, where the sale 
was awarded and the option granted prior to May 1, 1961; or 


(D) The exchange of real property belonging to any county in 
this state for other real property where the property so acquired by 
exchange shall be of equal or greater value than the property 
previously belonging to the county; provided, however, that within 
six weeks preceding the closing of any such proposed exchange of 
real property, a notice of the proposed exchange of real property 
shall be published in the official organ of the county once a week for 
four weeks. The value of both the property belonging to the county 
and that to be acquired through the exchange shall be determined 
by appraisals and the value so determined shall be approved by the 
proper authorities of said county. 


(b) In any county of the state having a population of 550,000 or more 
according to the United States decennial census of 1980 or any future 
such census, where the governing authority thereof has established or 
constituted an advisory commission, board, or authority to study and 
make recommendations for the future development, use, and sale of 
county owned property, the governing authority of such county shall 
have the right, with the advice and approval of such commission, board, 
or authority, to negotiate and consummate a private sale of any county 
owned property, notwithstanding the provisions of subsection (a) of this 
Code section. Where there is no commission, board, or authority 
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established in such county for the particular class or type of property, 
the governing authority of such county shall nevertheless have the 
right to negotiate a private sale of any county owned property with the 
advice and approval of the grand jury. 


(c)(1) Any county governing authority and the governing authority of 
any consolidated government may sell, grant, lease, rent, convey, or 
transfer any real property owned by the county or consolidated 
government, including real property dedicated or used as a park or 
recreation area, to the local board of education or other public 
educational institution for use as a site for a public school or other 
educational purpose. Any county governing authority and the gov- 
erning authority of any consolidated government may sell, grant, 
convey, or transfer to the local board of education or other public 
educational institution licenses, easements, or lesser interests in 
such real property owned by the county or the consolidated govern- 
ment, including real property dedicated or used as a park or recre- 
ation area for such purposes. A county governing authority and the 
governing authority of any consolidated government are authorized 
to exchange real property, including real property dedicated or used 
as a park or recreation area, with the local board of education or other 
public educational institution for other real property for such pur- 
poses. Such a sale, grant, lease, rental, conveyance, or transfer may 
be made by negotiation between the governing authority and local 
board of education or other public educational institution without 
advertisement, bidding, auction, notice, publication, or referendum. 
This subsection shall not be construed to abrogate or impair any 
reverter provision or other condition of a sale, grant, conveyance, or 
transfer of real property to a county governing authority or governing 
authority of a consolidated government. 


(2) Prior to executing any sale, grant, lease, rental, conveyance, or 
transfer pursuant to the provisions of paragraph (1) of this subsec- 
tion, the governing authority proposing such action shall hold a 
public hearing in the immediate vicinity of the affected property. 
Such hearing shall be advertised by posting conspicuous notice at the 
place of the hearing and at the affected property. The governing 
authority shall have at least one representative at the public hearing 
to receive the comments and concerns expressed and to report such 
comments and concerns to the governing authority. 


(3) After the public hearing provided in paragraph (2) of this 
subsection but before the action proposed under paragraph (1) of this 
subsection, the governing authority proposing the action shall hold at 
least one meeting to discuss the transaction in light of the comments 
and concerns expressed at the public hearing. 


(d) Notwithstanding subsection (a) of this Code section, where the 
governing authority has, prior to March 1, 1987, approved and recom- 
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mended the sale or disposal of county owned real property containing 
an area of less than 20,000 square feet, the governing authority shall 
have the right to negotiate and consummate a private sale of such 
property, provided such sale is for at least the fair market value of the 
property. Notice of the intention of the county governing authority to 
make a private sale shall be published once a week for four weeks in the 
official organ of the county. 


(e) Notwithstanding subsection (a) of this Code section, where the 
governing authority has prescribed a system of recreational set-asides 
where developers are required to set aside a certain amount of property 
in each new subdivision for recreational purposes and where those 
recreational set-asides have been conveyed to the county governing 
authority at no cost to the county, the county governing authority shall 
have the right to negotiate and consummate a private sale of such 
property to a homeowners’ association representing the majority of 
property owners in the subdivision where the recreational set-aside 
property is located, provided that the use of the property shall be for 
recreational purposes for a period of not less than five years from the 
date of the sale. Notice of intention of the county governing authority to 
make a private sale shall be published once a week for four weeks in the 
official organ of the county. 


(f) Notwithstanding any provision of this Code section to the con- 
trary or any other provision of law or ordinance to the contrary, 
whenever any county determines that the establishment of a facility of 
the state or one of its authorities or other instrumentalities would be of 
benefit to the county, by way of providing activities in an area in need 
of redevelopment, by continuing or enhancing local employment oppor- 
tunities, or by other means or in other ways, such county may sell or 
grant any of its real or personal property to the state or to any of its 
authorities or instrumentalities and, further, may sell or grant such 
lesser interests, rental agreements, licenses, easements, and other 
dispositions as it may determine necessary or convenient. These powers 
shall be cumulative of other powers and shall not be deemed to limit 
their exercise in any way. 


(g)(1) As used in this subsection, the term “lake” means an impound- 
ment of water in which at least 1,000 acres of land were to be 
submerged. 


(2) Notwithstanding any provision of this Code section or any 
other law to the contrary, whenever any county has acquired property 
for the creation or development of a lake, including but not limited to 
property the acquisition of which was reasonably necessary or 
incidental to the creation or development of that lake, and the 
governing authority of such county thereafter determines that all of 
the property is no longer needed because of a decision by the county 
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to not construct the lake, that county is authorized to dispose of such 
property or interest therein as provided in this subsection. 


(3)(A) In disposing of property, as authorized under this subsec- 
tion, the county shall notify the owner of such property at the time 
of its acquisition or, if the tract from which the county acquired its 
property has been subsequently sold, shall notify the owner of 
abutting land holding title through the owner from whom the 
county acquired its property. Any notice required pursuant to this 
subparagraph shall be in writing and delivered to the appropriate 
owner or by publication if such owner’s address is unknown. Such 
owner shall have the right to acquire such property, as provided in 
this subsection. 


(B) If the original owner of the property at the time of the 
county’s acquisition of such property is deceased, the original 
owner’s spouse, child, or grandchild shall have the first opportunity 
to purchase the property which the county is disposing of pursuant 
to this subsection; provided, however, the owner’s child shall have 
such right only if the owner’s spouse is deceased or has waived his 
or her right to purchase the property, and the owner’s grandchild 
shall have such right only if both the owner’s spouse and child 
either are deceased or have waived their right to buy the property. 
If the original owner’s spouse is deceased and the original owner 
had more than one child or grandchild and such children or 
grandchildren have a right to purchase the property pursuant to 
this paragraph, then such children or grandchildren shall be 
entitled to purchase the property as tenants in common. The 
county shall place a notice of a sale proposed pursuant to this 
subparagraph once in the county legal organ. If after 45 days from 
the date of such publication the original owner’s spouse, child, or 
grandchild has not come forward, or if the tract from which the 
county acquired its property has been subsequently sold, the 
county shall notify the owner of abutting land holding title through 
the owner from whom the county acquired its property as provided 
in subparagraph (A) of this paragraph. Publication pursuant to this 
subparagraph, if necessary, shall be in a newspaper of general 
circulation in the county where the property is located. 


(4) When an entire parcel acquired by the county or any interest 
therein is being disposed of, it may be acquired under the right 
created in paragraph (3) of this subsection at such price as may be 
agreed upon, but in no event less than the price paid for its 
acquisition. When only remnants or portions of the original acquisi- 
tion are being disposed of, they may be acquired for the market value 
thereof at the time the county decides the property is no longer 
needed. 
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(5) If the right of acquisition is not exercised within 60 days after 
due notice, the county shall proceed to sell such property as provided 
in subsection (a) of this Code section. The county shall thereupon 
have the right to reject any and all bids, in its discretion, to 
readvertise, or to abandon the sale. 


(h) Notwithstanding any provision of this Code section or of any 
other law, ordinance, or resolution to the contrary, a county governing 
authority is authorized to sell and convey parcels of small or narrow 
strips of land, so shaped or so small as to be incapable of being used 
independently as zoned or under applicable subdivision or other devel- 
opment ordinances or land use plans, or as streets, whether owned in 
fee or used by easement, to abutting property owners where such sales 
and conveyances facilitate the enjoyment of the highest and best use of 
the abutting owner’s property without first submitting the sale or 
conveyance to the process of an auction or the solicitation of sealed bids; 
provided, however, that each abutting property owner shall be notified 
of the availability of the property and shall have the opportunity to 
purchase said property under such terms and conditions as set out by 
ordinance. 


(i)(1) As used in this subsection, the terms “conservation easement” 
and “holder” shall have the meanings as set forth in Code Section 
44-10-2. 


(2) Notwithstanding any provision of this Code section or of any 
other law, ordinance, or resolution to the contrary, whenever the 
governing authority of any county determines that the establishment 
of a conservation easement would be of benefit to the county and to its 
citizens by way of retaining or protecting natural, scenic, or 
open-space values of real property; assuring the availability of the 
property for agricultural, forest, recreational, or open-space use; 
protecting natural resources; maintaining or enhancing air or water 
quality; or preserving the historical, architectural, archeological, or 
cultural aspects of the property, such governing authority may sell or 
grant to any holder a conservation easement over any of its real 
property, including but not limited to any of its real property set aside 
for use as a park. These powers shall be cumulative of other powers 
and shall not be deemed to limit their exercise in any way; provided, 
however, that a conservation easement shall not be created, granted, 
or otherwise conveyed for the purpose of preventing, frustrating, or 
interfering with the exercise of the power of eminent domain by any 
public utility or other entity authorized to exercise the power of 
eminent domain. 


History. — Code 1933, § 91-804.1, en- § 1; Ga. L. 1962, p.65,§ 1; Ga. L. 1965, p. 


acted by Ga. L. 1959, p. 325, § 1; Ga. L. 239, § 1; Ga. L. 1971, p. 678, § 1; Ga. L. 
1960, p. 1124, § 1; Ga. L. 1961, p. 195, 1972, p. 560, § 1; Ga. L. 1981, p. 539, § 1; 
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Ga. L. 1982, p. 2107, § 33; Ga. L. 1983, p. 
3, § 27; Ga. L. 1987, p. 3, § 36; Ga. L. 
1987, p. 1100, § 1; Ga. L. 1988, p. 676, 
§ 1; Ga. L. 1990, p. 877, § 1; Ga. L. 1992, 
p. 1348, § 1; Ga. L. 1992, p. 1352, §§ 1, 2; 
Ga. L. 1994, p. 237, § 2; Ga. L. 1998, p. 
1036, § 1; Ga. L. 2010, p. 746, § 1/HB 
703; Ga. L. 2010, p. 1078, § 1/SB 390; Ga. 
L. 2018, p. 255, § 1/SB 397. 

The 2018 amendment, effective July 
1, 2018, added paragraph (a)(2); and re- 
designated former paragraph (a)(2) as 
present paragraph (a)(3). 


LOCAL GOVERNMENT 


36-9-3 


Cross references. — Disposition of 
property no longer needed for public road 
purposes, T. 32, C. 7. 

Code Commission notes. — Ga. L. 
1992, p. 1348, § 1, and Ga. L. 1992, p. 
1352, § 2, both added a new subsection 
(g). Pursuant to Code Section 28-9-5, in 
1992, the subsection as added by Ga. L. 
1992, p. 1852, § 2 was redesignated as 
subsection (h). 


JUDICIAL DECISIONS 


Application. — Trial court properly 
granted summary judgment to a county 
and purchaser because the prior owner of 
the property condemned by the county 
never had a binding contract with the 
county to re-purchase a remnant, unused 
portion and there was no conflict between 
0.C.G.A. §§ 32-7-3, 32-7-4, and 36-9-3(h) 
and the county’s code amendment. Hubert 
Props., LLP v. Cobb County, 318 Ga. App. 
321, 733 S.E.2d 373 (2012). 

Heirs unable to repurchase be- 
cause bona fide purchaser had pur- 
chased. — Although a county failed to 
comply with O.C.G.A. § 36-9-2 by record- 
ing a transfer in the minutes when the 


county conveyed the county’s interest in 
property, which the county had formerly 
acquired by eminent domain, to the 
county development authority, a subse- 
quent purchaser was a bona fide pur- 
chaser without notice of this irregularity 
under O.C.G.A. § 238-1-20, so that the 
county’s title was superior to that of the 
condemnee’s heirs, who sought to repur- 
chase the property under O.C.G.A. 
§ 36-9-3(g)(3)(B). Darling Int'l, Inc. v. 
Carter, 294 Ga. 455, 754 S.E.2d 347 
(2014). 

Cited in John Doe v. Roe, 234 Ga. 127, 
214 S.E.2d 880 (1975). 


OPINIONS OF THE ATTORNEY GENERAL 


Effect of local constitutional 
amendment. — A local amendment 
which allows resale of county real estate 
upon such terms and conditions as the 
governing authority of that county shall 
deem proper supersedes this section. 1976 
Op. Att’y Gen. No. U76-52. 

County need not follow procedures 
set forth in this section before convey- 
ing unserviceable county property to body 
corporate and politic. 1980 Op. Att’y Gen. 
No. U80-43. 

Lease of property for school pur- 


poses. — Counties and school districts 
have authority under subsection (c) of 
O.C.G.A. § 36-9-3 and O.C.G.A. 


§ 20-2-520 to enter into intergovernmen- 
tal contracts in which the county leases 
real property to the school board for use as 
a site for a public school or other educa- 


tional purpose. 1998 Op. Att’y Gen. No. 
98-13. 

Applicability to board of education. 
— This section has no application to sales 
of property, the title to which is vested in 
a county board of education. 1958-59 Op. 
Att’y Gen. p. 107. 

Sale of property by county boards 
of education. — County board of educa- 
tion may convey property no longer 
needed for school purposes by a private 
sale. 1982 Op. Att’y Gen. No. 82-31. 

Since O.C.G.A. § 20-2-520 vests title to 
school property in the county boards of 
education, as opposed to the counties 
themselves, public sale requirements of 
0.C.G.A. § 36-9-3, which apply only to 
county property, do not govern disposition 
of such property. 1982 Op. Atty Gen. No. 
82-31. 
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RESEARCH REFERENCES 


ALR. — Power of governing body of absence of specific statutory authority, 21 
county to dispose of county real estate in A.L.R.2d 722. 


36-9-4. Maintenance of insurance on books of laws and court 
reports. 


The officer having charge of the financial affairs of each county shall 
keep insured, at a fair valuation against loss by fire, all volumes of the 
public laws and decisions of the Supreme Court and the Court of 
Appeals which have been furnished to the judge of the probate court 
and the clerk of the superior court of his county. Such policies of 
insurance shall be in the name of the county. The premiums therefor 
shall be paid out of the funds of the county. In the event of any loss or 
damage by fire, the county governing authority shall proceed to collect 
the amount of loss on the policy; when so collected, the proceeds thereof 
shall be used in supplying new books of the kind lost or injured, insofar 
as the proceeds may be sufficient to do so. 


History. — Ga. L. 1882-83, p. 132, §§ 1, Cross references. — Property insur- 
2; Civil Code 1895, $$ 349,350; Civil Code ance, T. 33, C. 32. 
1910, §§ 397, 398; Code 1933, §§ 91-603, 
91-604. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 484. 


36-9-5. Erection, repair, and furnishing of county buildings; 
storage of county documents. 


(a) It is the duty of the county governing authorities to erect or 
repair, when necessary, their respective courthouses and jails and all 
other necessary county buildings and to furnish each with all the 
furniture necessary for the different rooms, offices, or cells. 


(b) The county buildings shall be erected and kept in order and 
repaired at the expense of the county under the direction of the county 
governing authority which is authorized to make all necessary con- 
tracts for that purpose. 


(c)(1) As used in this subsection, the term “county document” means: 
(A) Records documenting property rights, deeds, and wills; and 
(B) Tax records documenting ownership of property and the 


latest valuations of property. 
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(2) A county officer, the county board of tax assessors, or any other 
officer of the county having the responsibility or custody of any county 
documents set forth in paragraph (1) of this subsection shall, at night 
or when the county office is closed, keep such county documents: 


(A) In a fireproof safe or vault; 
(B) In fireproof cabinets; 


(C) On microfilm, pursuant to the standards set forth in Article 
6 of Chapter 18 of Title 50, only if a security copy has been sent to 
the Georgia State Archives; 


(D) At a location not more than 100 miles from the county in a 
data storage and retrieval facility approved by the county govern- 
ing authority within the State of Georgia which is in a building or 
facility which is in compliance with the fire safety standards 
applicable to archives and record centers as established by the 
National Fire Protection Association in Standard No. 232, as such 
standard was adopted on August 11, 1995. If documents are stored 
outside the county where the documents were created, the govern- 
ment entity shall bear all costs of transporting such documents 
back to the county of origin for purposes of responding to requests 
under Article 4 of Chapter 18 of Title 50, relating to inspections of 
public records. Such documents shall be made available to the 
requester; or 


(ŒE) On any other electronic imaging medium that facilitates 
retrieval of such documents via electronic means, provided that 
such medium enables conversion of such documents to future 
electronic imaging technologies and provided that such custodian 
creates a daily computer-based backup of all archival documents 
stored on such medium. 


(3) It is the duty of the county governing authorities to furnish the 
necessary fireproof equipment, microfilming equipment and supplies, 
or some other safe facility for such county documents. 


(4) On and after January 1, 1985, county documents shall be 
stored only in accordance with the provisions of this subsection. The 
local fire marshal in each county shall monitor the various county 
offices in the county to assure compliance with the provisions of this 
subsection. 


History. — Laws 1796, Cobb’s 1851 §§ 399, 400; Code 1933, §§ 91-701, 
Digest, p. 182; Code 1863, §§ 468, 469; 91-702; Ga. L. 1983, p. 653, § 2; Ga. L. 
Code 1868, §§ 530, 531; Code 1873, 1997, p. 925, § 3; Ga. L. 2012, p. 173, 
§§ 496, 497; Code 1882, §§ 496,497; Civil § 1-32/HB 665. 

Code 1895, §§ 351, 352; Civil Code 1910, Law reviews. — For survey article on 
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local government law, see 59 Mercer L. 
Rev. 285 (2007) and 60 Mercer L. Rev. 263 
(2008). 


COUNTY PROPERTY GENERALLY 


36-9-5 


JUDICIAL DECISIONS 


Authority exclusively granted to 
county. — Authority granted under 
0.C.G.A. § 36-9-5(a) is given exclusively 
to the county and is not shared with the 
city. Therefore, the county does not need 
the city’s approval before condemning 
property within the city limits when, as 
here, the condemnation is reasonably nec- 
essary to provide a public service. Bruns- 
wick Landing, LLC v. Glynn County, 301 
Ga. App. 288, 687 S.E.2d 271 (2009), cert. 
denied, No. S10C0558, 2010 Ga. LEXIS 
246 (Ga. 2010). 

Power of commissioners. — County 
commissioners with power to levy and tax 
also have the power to act. Dunn v. 
O’Neill, 144 Ga. 823, 88 S.E. 190 (1916). 

Authority to levy tax. — Ordinary 
(now judge of the probate court) had the 
power to levy an extra tax to carry into 
effect the provisions of this section, with- 
out the recommendation of the grand jury, 
but the order levying such extra tax 
should clearly and distinctly state the 
object and purpose for which the tax is 
levied. Barlow v. Ordinary of Sumter 
County, 47 Ga. 639 (1878). 

Discretion of county officers. — Ne- 
cessities of the various counties in regard 
to these matters are to be determined by 
the peculiar conditions surrounding each 
county; and, therefore, the sound judg- 
ment of the county authorities in each 
case must be relied upon to provide the 
public with proper buildings on the one 
hand, and to protect the taxpayer from 
useless and unnecessary burdens in re- 
gard to such matters on the other. Com- 
missioners of Habersham County v. Porter 
Mfg. Co., 103 Ga. 613, 30 S.E. 547 (1898). 

Authority to build courthouse. — 
Local Act giving board of commissioners 
jurisdiction over county matters autho- 
rizes the board of commissioners to con- 
tract for building of county courthouse. 
Matthews v. Hussey, 148 Ga. 526, 97 S.E. 
437 (1918). 

Officers having jurisdiction of 
county affairs are not deprived of all 


discretion as to the manner of providing 
a courthouse or the character of the build- 
ing or the building’s equipment. On that 
subject the county authorities have broad 
discretion, which should not be disturbed 
by the courts except cautiously, nor unless 
it is clear and manifest that the county 
authorities are abusing the discretion 
vested in the authorities by law. Manry v. 
Gleaton, 164 Ga. 402, 138 S.E. 777 (1927); 
Cowart v. Manry, 166 Ga. 612, 144 S.E. 21 
(1928). 

Power to donate to chamber of com- 
merce. — When the applicable revenue 
statutes were construed together with Ga. 
Const. 1877, Art. VII, Sec. XVI, Paras. I 
and II and Art. VII, Sec. VI, Para. II and 
Art. IX, Sec. V, Para. I (see now Ga. Const. 
1983, Art. III, Sec. VI, Para. VI and Art. 
IX, Sec. IV), it was held that the statutes 
did not confer power or authority on a 
county board of commissioners to donate 
county funds derived from taxation or 
from other sources to a chamber of com- 
merce, freight bureau, or convention and 
tourist bureau even if such donations 
were intended to accomplish a lawful pur- 
pose. Atlanta Chamber of Commerce v. 
McRae, 174 Ga. 590, 163 S.E. 701 (1932). 

Sheriff had power to modify 
county-owned property within exclu- 
sive use. — County sheriff had the inde- 
pendent authority to repaint and remark 
county-owned sheriff’s vehicles assigned 
to the sheriff’s exclusive use, but lacked 
the authority to modify portions of a 
county-owned building in which the sher- 
iff’s office and jail were housed, as the 
facility was shared with the superior, 
state, and magistrate courts of Clayton 
County, as well as the clerks of those 
courts, the solicitor general, and the dis- 
trict attorney, and hence, not under the 
sheriff’s exclusive use. As a result, subject 
to compliance with O.C.G.A. § 40-8-91, 
summary judgment in favor of the county 
as to the extent of the sheriff’s authority 
was reversed as to the former, but af- 
firmed as to the latter. Hill v. Clayton 
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County Bd. of Comm’rs, 283 Ga. App. 15, 
640 S.E.2d 638 (2006), overruled on other 
grounds, Mayor & Aldermen of Savannah 
v. Batson-Cook Co., 291 Ga. 114, 728 
S.E.2d 189 (Ga. 2012). 

County was authorized to exercise 
the county’s right of eminent domain 
in connection with the expansion of a 
detention center because the county 
had jurisdiction over the maintenance of 
jails in the county under O.C.G.A. 
§ 36-9-5(a), the operation of a jail consti- 
tuted a public purpose pursuant to Ga. 
Const. 1983, Art. IX, Sec. II, Para. V, and 
the property owner did not identify any 
general law limiting the right of the 


LOCAL GOVERNMENT 


36-9-6 


county to exercise the county’s power of 
eminent domain. Brunswick Landing, 
LLC v. Glynn County, 301 Ga. App. 288, 
687 S.E.2d 271 (2009), cert. denied, No. 
S10C0558, 2010 Ga. LEXIS 246 (Ga. 
2010). 

Cited in Atlanta Title & Trust Co. v. 
Tidwell, 173 Ga. 499, 160 S.E. 620 (1931); 
Turner v. Johnston, 183 Ga. 176, 187 S.E. 
864 (1936); Jackson v. Gasses, 230 Ga. 
712, 198 S.E.2d 657 (1973); Wheeler v. 
DeKalb County, 249 Ga. 678, 292 S.E.2d 
855 (1982); Manders v. Lee, 338 F.3d 1304 
(11th Cir. 2003); Lawson v. Lincoln 
County, 292 Ga. App. 527, 664 S.E.2d 900 
(2008). 


OPINIONS OF THE ATTORNEY GENERAL 


Judges’ and clerks’ offices at court- 
house. — Judges of the probate courts 
and clerks of the superior courts, being 
constitutional county officers, have a right 
to maintain their offices in the county 
courthouse, unless special circumstances 
make it impractical for judges and clerks 
to be located there. 1978 Op. Att’y Gen. 
No. 78-15. 

Office of county school superinten- 
dent is not required to be located in 
county courthouse. 1965-66 Op. Att’y Gen. 
No. 66-31. 


Storage of records at home. — It is 
not proper for a county tax commissioner 
to store tax records in the commissioner’s 
home. 1975 Op. Att’y Gen. No. U75-75. 

Unauthorized poll. — In the absence 
of any statutory authority, the board of 
commissioners would not be authorized to 
expend county funds to conduct an elec- 
tion in the nature of a “straw vote” or 
public opinion poll to determine whether 
to construct a new county building. 1968 
Op. Att’y Gen. No. 68-70. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 478 et seq. 

C.J.S. — 20 C.J.S., Counties, § 221. 


ALR. — Applicability of municipal 
building regulation to state or county 
buildings, 31 A.L.R. 450. 


36-9-6. Courthouse rooms to be used by county officers. 


The county governing authority shall designate the rooms in the 
courthouse to be occupied by each of the county officers and enter the 
same on its minutes, which it may change from time to time as 


convenience may require. 


History. — Orig. Code 1863, § 470; 
Code 1868, § 532; Code 1873, § 498; Code 


1882, § 498; Civil Code 1895, § 353; Civil 
Code 1910, § 401; Code 1933, § 91-703. 
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Public access. — Courthouse is a pub- 
lic building, and as a matter of course the 
public does not require any permission to 
enter therein at suitable times and under 
reasonable regulations. All persons must 
be allowed equal privileges, both as to 
access to documents and as to reasonable 
space within which to transact business 
incident to the examination of the public 
records. Atlanta Title & Trust Co. v. 
Tidwell, 173 Ga. 499, 160 S.E. 620 (1931). 

The expression “county officers,” as 
used in this section, refers to those 
officers who are such in the strict sense of 
the term - that is, those who are constitu- 
tional county officers; and the officers are 
such, under the provisions of the Consti- 
tution, as shall be elected under Ga. 


Const. 1877, Art. XI, Sec. II, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. I, Para. 
II). It does not apply to a city court 
solicitor. Graham v. Merritt, 165 Ga. 489, 
141 S.E. 298 (1928). 

Justice of the peace (now magis- 
trate) elected by the people is not a 
“county officer” within the meaning of 
this section, and therefore is not, as a 
matter of law or right, entitled to have a 
room in the courthouse for use as an office 
or place of holding court. McDonald v. 
Marshall, 185 Ga. 438, 195 S.E. 571 
(1938). 

Cited in Turner v. Johnston, 183 Ga. 
176, 187 S.E. 864 (1936); Truesdel v. 
Freeney, 186 Ga. 288, 197 S.E. 783 (1938). 


OPINIONS OF THE ATTORNEY GENERAL 


Judges’ and clerks’ offices at court- 
house. — Judges of the probate courts 
and clerks of the superior courts, being 
constitutional county officers, have a right 
to maintain their offices in the county 


courthouse, unless special circumstances 
make it impractical for the judges and 
clerks to be located there. 1978 Op. Att’y 
Gen. No. 78-15. 


36-9-7. Furnishing of supplies for county offices. 


It shall be the duty of the county governing authority to furnish fuel, 
lights, furniture, stationery, records, and office supplies in general for 
the different county offices of the county, at the expense of the county, 
provided that this Code section shall apply only to the offices of the 


officers in the courthouse in the county. 


History. — Ga. L. 1901, p. 62, § 1; Civil 
Code 1910, § 402; Code 1933, § 91-704. 


JUDICIAL DECISIONS 


County officer having office in 
courthouse is entitled to have all of- 
fice supplies and equipment reasonably 
necessary to maintain an office in a mod- 
ern up-to-date manner. Floyd County v. 
Graham, 24 Ga. App. 294, 100 S.E. 728 
(1919). 


Telephone included. — Phrase “office 
supplies in general” is broad enough to 
include telephone. Floyd County v. Gra- 
ham, 24 Ga. App. 294, 100 S.E. 728 (1919). 

Cited in Turner v. Johnston, 183 Ga. 
176, 187 S.E. 864 (1936). 
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OPINIONS OF THE ATTORNEY GENERAL 


County officers generally. — County 
officer having an office in the courthouse is 
entitled to have all office supplies and 
equipment reasonably necessary to main- 
tain an office in a modern up-to-date man- 
ner, corresponding with officers of similar 
character responsible for a like amount of 
work. 1958-59 Op. Att’y Gen. p. 39. 

County governing authority is required 
to furnish county officials with supplies 
for their offices. 1960-61 Op. Att’y Gen. p. 
68. 

Board of education. — It is the re- 
sponsibility of the county to furnish the 
offices of the county board of education so 
long as those officers remain in the court- 
house. 1963-65 Op. Att’y Gen. p. 492. 

School superintendent. — When a 


county has provided the county’s school 
superintendent with an office in the 
county courthouse, the county is required 
to furnish and equip such office. 1963-65 
Op. Att’y Gen. p. 669. 

Jail. — County is responsible for keep- 
ing and cleaning the jail and for paying for 
the labor and materials used in such 
maintenance. 1967 Op. Att’y Gen. No. 
67-261. 

Costs of forms provided. — County 
commissioners must bear the cost of 
printed forms used in recording mort- 
gages. 1948-49 Op. Att’y Gen. p. 39. 

Remedy of mandamus. — Proper pro- 
cedure for a refusal to comply with this 
section would be by writ of mandamus. 
1958-59 Op. Att’y Gen. p. 39. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 260. 


36-9-8. Protection of county property by sheriff. 


The public grounds and other county property are placed in the 
keeping of the sheriff of the county, subject to the order of the county 
governing authority; and it is his or her duty to preserve them from 
injury or waste and to prevent intrusions upon them. 


History. — Orig. Code 1863, § 471; 
Code 1868, § 533; Code 1873, § 499; Code 
1882, § 499; Civil Code 1895, § 354; Civil 


Code 1910, § 403; Code 1933, § 91-705; 
Ga. L. 2006, p. 560, § 2/SB 462. 


JUDICIAL DECISIONS 


Cited in McDonald v. Marshall, 185 Ga. 
438, 195 S.E. 571 (1938); Favors v. State, 
104 Ga. App. 854, 123 S.E.2d 207 (1961); 


Wheeler v. DeKalb County, 249 Ga. 678, 
292 S.E.2d 855 (1982); Dorsey v. State, 
279 Ga. 534, 615 S.E.2d 512 (2005). 


36-9-9. Construction of county jails. 


The county jails hereafter constructed shall be of sufficient size and 


strength to contain and keep securely the prisoners who may be 
confined therein and shall contain at least two apartments, one for 
males and one for females, which are properly ventilated so as to secure 
the health of those confined therein. 
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History. — Orig. Code 1863, § 473; 
Code 1868, § 535; Code 1873, § 501; Code 
1882, § 501; Civil Code 1895, § 355; Civil 
Code 1910, § 404; Code 1933, § 91-706. 
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Cross references. — Jails generally, T. 
42, C. 4. State and county correctional 
institutions generally, T. 42, C. 5. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 269. 


36-9-10. Inspection of county buildings, property, and records 


by grand jury. 


Reserved. Repealed by Ga. L. 1994, p. 607, § 12, effective July 1, 


1994. 


Editor’s notes. — This Code section 
was based on Orig. Code 1863, § 476; 
Code 1868, § 538; Code 1873, § 504; Code 


1882, § 504; Civil Code 1895, § 359; Civil 
Code 1910, § 408; Code 1933, § 91-708; 
Ga. L. 1985, p. 1053, § 2. 


36-9-11. Destruction or damaging of any county building or its 
appurtenances or furniture. 


Any person who designedly destroys, injures, or defaces any public 
building or its appurtenances or furniture or uses the same for an 
indecent purpose shall be liable for the damages and shall be guilty of 


a misdemeanor. 


History. — Orig. Code 1863, § 472; 
Code 1868, § 534; Code 1873, § 500; Code 
1882, § 500; Civil Code 1895, § 358; Pe- 
nal Code 1895, § 725; Civil Code 1910, 
§ 407; Penal Code 1910, § 777; Code 
1933, §§ 91-707, 91-9903. 


Cross references. — Criminal penalty 
for destroying, damaging, or otherwise 
affecting government property, § 16-7-24. 


JUDICIAL DECISIONS 


Applicability to town jail. — This 
section applies to all holdings owned by a 
state or the state’s subdivisions, including 
a town jail. Shepherd v. State, 16 Ga. App. 
248, 85 S.E. 83 (1915). 

Urinating on courthouse door-facing 


a misdemeanor. — Entering a courthouse 
and urinating against the door-facing 
therein is a misdemeanor, whether as a 
result thereof the building is injured or 
defaced or not. Smith v. State, 110 Ga. 292, 
35 S.E. 166 (1900). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 52 Am. Jur. 2d, Mali- 
cious Mischief and Related Offenses, §§ 1, 
3, 5, 7, 8, 22. 


C.J.S. — 54 C.J.S., Malicious or Crimi- 
nal Mischief, §§ 1, 2. 
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CHAPTER 10 


PUBLIC WORKS CONTRACTS 


Sec. 

36-10-1. Contracts to be in writing and 
entered on minutes. 

36-10-2. Letting of contracts for public 


works [Repealed]. 
36-10-2.1. Letting by counties with popu- 
lation of 800,000 or more. 


Cross references. — Power of counties 
to contract for public road purposes, 
§ 32-4-60 et seq. 

Law reviews. — For annual survey 
article on local government law, see 52 
Mercer L. Rev. 341 (2000). 


Sec. 

36-10-2.2. Letting by certain counties 
with population of more than 
150,000. 

36-10-3 through 36-10-5 [Repealed]. 


For note, “The Legal Nature of Public 
Purpose Authorities: Governmental, Pri- 
vate, or Neither,” see 8 Ga. L. Rev. 680 
(1974). 


JUDICIAL DECISIONS 


Cited in Home Indem. Co. v. Battey 
Mach. Co., 109 Ga. App. 322, 136 S.E.2d 
193 (1964). 


RESEARCH REFERENCES 


ALR. — Applicability of state statutes 
or municipal regulations to contracts for 
performance of work on land owned or 
leased by the federal government, 91 
A.L.R. 779; 115 A.L.R. 371; 127 A.L.R. 
827. 

Construction and effect of “changed con- 
ditions” clause in public works or con- 
struction contract with state or its subdi- 
vision, 56 A.L.R.4th 1042. 

Public contracts: low bidder’s monetary 
relief against state or local agency for 
nonaward of contract, 65 A.L.R.4th 93. 

What are “prevailing wages,” or the 


like, for purposes of state statute requir- 
ing payment of prevailing wages on public 
works projects, 7 A.L.R.5th 400. 

Employers subject to state statutes re- 
quiring payment of prevailing wages on 
public works projects, 7 A.L.R.5th 444. 

What projects involve work subject to 
state statutes requiring payment of pre- 
vailing wages on public works projects, 10 
A.L.R.5th 337. 

Employees’ private right of action to 
enforce state statute requiring payment of 
prevailing wages on public works projects, 
10 A.L.R.5th 360. 


36-10-1. Contracts to be in writing and entered on minutes. 


All contracts entered into by the county governing authority with 
other persons in behalf of the county shall be in writing and entered on 


its minutes. 


History. — Orig. Code 1863, § 465; 
Code 1868, § 527; Code 1873, § 493; Code 


1882, § 493; Civil Code 1895, § 348; Civil 
Code 1910, § 386; Code 1933, § 23-1701. 
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Law reviews. — For article surveying 
important general legal principles of mu- 
nicipal and county government purchas- 
ing and contracting in Georgia, see 16 
Mercer L. Rev. 371 (1965). For article 
surveying 1979 developments in Georgia 
contract law, see 31 Mercer L. Rev. 27 
(1979). For article surveying legislative 
and judicial developments in Georgia local 
government law for 1978-79, see 31 Mer- 
cer L. Rev. 155 (1979). For article survey- 
ing Georgia cases in the area of county 
contracts from June 1979 through May 
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1980, see 32 Mercer L. Rev. 283 (1980). 
For article, “Local Government Law,” see 
53 Mercer L. Rev. 389 (2001). For survey 
article on construction law for the period 
from June 1, 2002 through May 31, 2003, 
see 55 Mercer L. Rev. 85 (2003). For an- 
nual survey of local government law, see 
58 Mercer L. Rev. 267 (2006). For survey 
article on local government law, see 59 
Mercer L. Rev. 285 (2007) and 60 Mercer 
L. Rev. 263 (2008). For annual survey on 
local government law, see 65 Mercer L. 
Rev. 205 (2013). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
ENFORCEABILITY OF CONTRACTS 
Entry UPON MINutTES 

TYPES OF CONTRACTS 
PROCEDURE 


General Consideration 


Policy. — This section is designed to 
keep the public’s business open to inspec- 
tion. Thus, no one can seriously contend 
that a party has entered into a legal 
contract with county officers and is enti- 
tled to the benefits of a contract, unless 
there has been a full compliance with the 
requirements of this section. Graham v. 
Beacham, 189 Ga. 304, 5 S.E.2d 775 
(1939). 

Purpose. — Purpose and effect of this 
section was to furnish a defense for the 
county against the claim of any contractor 
with the county who might enter into a 
contract with the county without compli- 
ance with the condition imposed by this 
section. Ward v. State Hwy. Bd., 172 Ga. 
414, 157 S.E. 328 (1931). 

Not applicable to municipality. — 
Requirement of O.C.G.A. § 36-10-1 is not 
applicable to a municipality. City of Pow- 
der Springs v. WMM Properties, Inc., 253 
Ga. 753, 325 S.E.2d 155 (1985). 

For construction of section as 
against Act creating county public 
school system. — See County Bd. of 
Educ. v. Young, 187 Ga. 644, 1 S.E.2d 739 
(1939). 

Oral contracts on behalf of a county 
have repeatedly been held to be void. City 


of Warrenton v. Johnson, 235 Ga. 665, 221 
S.E.2d 429 (1975). 

An oral agreement is unenforce- 
able, even though the agreement is em- 
bodied or recited in a resolution adopted 
by the county commissioners and entered 
on the minutes. Murray County v. 
Pickering, 42 Ga. App. 739, 157 S.E. 343 
(1931). 

Subsequent oral modification. — 
Subsequent modification to a contract 
with a county may not be oral even though 
the contract leaves the general purpose 
and effect of the subject matter of the 
contract intact. Lester Witte & Co. v. 
Rabun County, 245 Ga. 382, 265 S.E.2d 4 
(1980). 

Requirement of entry on minutes 
not satisfied. — Entry on the minutes of 
a county board of commissioners concern- 
ing preparation of supplemental indexes 
to the public records of the county does not 
meet the requirement of this section. 
Fulton County v. Holland, 71 Ga. App. 
455, 31 S.E.2d 202 (1944). 

Attempted delegation of contract- 
ing power illegal. — Authorization for a 
county employee to purchase a dumptruck 
was an attempted delegation of the au- 
thority of the commission which was ille- 
gal since only the board would have the 
authority to make such purchase contract. 
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Floyd v. Thomas, 211 Ga. 656, 87 S.E.2d 
846 (1955). 

Grounds for injunction. — When the 
petition alleges that the board of commis- 
sioners illegally entered into a contract for 
the purchase of certain automotive equip- 
ment by authorizing a county employee to 
purchase a certain type dumptruck with- 
out stating from whom it was to be pur- 
chased and at what price, and prays that 
the defendants be restrained and enjoined 
from paying for the equipment purchased, 
it shows a good cause of action for the 
relief sought, and the court did not err in 
overruling the general demurrer (now mo- 
tion to dismiss) thereto. Floyd v. Thomas, 
211 Ga. 656, 87 S.E.2d 846 (1955). 

Use of word “chairman” and signa- 
tures of board members. — When con- 
tract was signed for and on behalf of 
county by the board’s chairman, in accor- 
dance with the board’s directive, it was 
not necessary, as urged, for the word 
“chairman” to follow the signature, or for 
all of the members of the board to sign the 
contract. Malcom v. Fulton County, 209 
Ga. 392, 73 S.E.2d 173 (1952). 

Presumption of warrants’ validity. 
— Contrary not being shown, it will be 
presumed that county warrants when is- 
sued are based upon a valid contract duly 
recorded as provided in this section. 
Thompson v. Shurling, 184 Ga. 836, 193 
S.E. 880 (1937). 

Cited in Douglas v. Austin-Western Rd. 
Mach. Co., 173 Ga. 834, 161 S.E. 811 
(1931); Austin-Western Rd. Mach. Co. v. 
Fayette County, 99 F.2d 565 (5th Cir. 
1938); Rainey v. Marion County, 63 Ga. 
App. 35, 10 S.E.2d 258 (1940); McCloy v. 
Christian, 206 Ga. 590, 58 S.E.2d 171 
(1950); Bulloch County v. Ritzert, 213 Ga. 
818, 102 S.E.2d 40 (1958); Gwinnett 
County v. Archer, 102 Ga. App. 818, 118 
S.E.2d 97 (1960); Polk County v. Ander- 
son, 116 Ga. App. 546, 158 S.E.2d 315 
(1967); Robinson Explosives, Inc. v. Dalon 
Contracting Co., 132 Ga. App. 849, 209 
S.E.2d 264 (1974); DeKalb County v. 
Scruggs, 147 Ga. App. 711, 250 S.E.2d 159 
(1978); City of Saint Marys v. Stottler 
Stagg & Assocs., 163 Ga. App. 45, 292 
S.E.2d 868 (1982); Ogletree v. Chester, 
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682 F.2d 1366 (11th Cir. 1982); Ellenberg 
v. DeKalb County (In re Maytag Sales & 
Serv., Inc.), 23 Bankr. 384 (Bankr. N.D. 
Ga. 1982); Smith v. Gwinnett County, 182 
Ga. App. 875, 357 S.E.2d 316 (1987); City 
of Atlanta v. North By Northwest Civic 
Ass’n, 262 Ga. 531, 422 S.E.2d 651 (1992); 
Faulk v. Twiggs County, 269 Ga. 809, 504 
S.E.2d 668 (1998); Maner v. Chatham 
County, 246 Ga. App. 265, 540 S.E.2d 248 
(2000); Montgomery County v. Sharpe, 
261 Ga. App. 389, 582 S.E.2d 545 (2003). 


Enforceability of Contracts 


Mandate of this law is absolute and 
applicable to each and every contract 
made and executed on behalf of a county; 
and to be valid and enforceable every 
contract must conform to these essential 
requirements. Graham v. Beacham, 189 
Ga. 304, 5 S.E.2d 775 (1939). 

Nonconforming contracts unen- 
forceable. — If a contract with a county 
is not in writing, the contract is not en- 
forceable. Killian v. Cherokee County, 169 
Ga. 313, 150 S.E. 158 (1929). 

If contracts are not in writing and not 
entered on the minutes, the contracts are 
not enforceable. Griffin v. Maddox, 181 
Ga. 492, 182 S.E. 847 (1935); Malcom v. 
Fulton County, 209 Ga. 392, 73 S.E.2d 173 
(1952); Ferguson v. Randolph County, 211 
Ga. 103, 84 S.E.2d 70 (1954); Lasky v. 
Fulton County, 145 Ga. App. 120, 243 
S.E.2d 330 (1978). 

Any negotiations or oral agreements, or 
even written agreements that have not 
been entered on the minutes, fall short of 
being valid contracts conferring any right 
upon a party, and will not constitute a 
basis for an action against a county. Gra- 
ham v. Beacham, 189 Ga. 304, 5 S.E.2d 
775 (1939). 

While a person has a legal right to have 
a written contract made with the county 
entered on the official minutes, if the 
contracts are not in writing and not en- 
tered on the proper minutes, the contracts 
are not enforceable. Hatcher v. Hancock 
County Comm’rs of Rds. & Revenues, 239 
Ga. 229, 236 S.H.2d 577 (1977). 

Contract with a county is not enforce- 
able unless in writing and entered on the 
proper minutes. Though unenforceable, 
the oral lease agreement was not illegal. 
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Overlin v. Boyd, 598 F.2d 423 (5th Cir. 
1979). 

Contracts entered into by a county were 
required to be written, and thus, quantum 
meruit was unavailable against a county; 
a trial court properly entered summary 
judgment for a board of education, a 
school system, a principal, and a superin- 
tendent in a former employee’s quantum 
meruit claim against the employees for 
employment compensation. Harden v. 
Clarke County Bd. of Educ., 279 Ga. App. 
513, 631 S.E.2d 741 (2006). 

Negotiations are not contract. — 
Mere negotiations which contemplate a 
written contract, followed by a vote of the 
governing body to accept a bid, will not 
constitute a contract and may later be 
reconsidered. Malcom v. Webb, 211 Ga. 
449, 86 S.E.2d 489 (1955). 

Any negotiations or oral agreements, or 
even written agreements that have not 
been entered on the minutes, fall short of 
being valid contracts and will not consti- 
tute a basis for an action against the 
county. Commercial Credit Corp. v. Ma- 
son, 151 Ga. App. 443, 260 S.E.2d 352 
(1979). 

Duty to pay inapplicable. — When 
one party furnishes and another accepts 
valuable services, the law generally im- 
poses a duty to pay, regardless of the 
intention of the parties, but this theory of 
recovery is not available when a county is 
the defendant. PMS Constr. Co. v. DeKalb 
County, 243 Ga. 870, 257 S.E.2d 285 
(1979). 

Effect of valid contract not entered 
upon minutes. — County contract, oth- 
erwise valid, is not rendered void by not 
being entered of record by those whose 
duty it is to record the contract upon their 
minutes; but it is, through such failure, 
rendered unenforceable until the contract 
is recorded, and mandamus will lie to 
require its record. Malcom v. Fulton 
County, 209 Ga. 392, 73 S.E.2d 173 (1952). 

Warrant to pay contract not en- 
tered on minutes’ record illegal. — 
When under the facts alleged, the pur- 
chase was such a contract as must be 
entered on the minutes of the commission- 
ers, and was not so entered, the issuance 
of the warrant to pay off the purchase 
price of the material was illegal, and the 
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court was not authorized to issue a man- 
damus absolute, under which the commis- 
sioners are required to raise by taxation 
the specified amount annually as will fi- 
nally pay the claim. Douglas v. 
Austin-Western Rd. Mach. Co., 173 Ga. 
386, 160 S.E. 409 (1931). 

County can be directed to spread a 
written contract it has entered into on 
its minutes through a writ of mandamus. 
Lester Witte & Co. v. Rabun County, 245 
Ga. 382, 265 S.E.2d 4 (1980). 

No rescission after failure of duty 
to record. — County commissioners can- 
not make a contract in behalf of the 
county, fail to record the contract in dis- 
charge of their official duty, and then 
rescind the contract because the contract 
is not recorded. Malcom v. Fulton County, 
209 Ga. 392, 73 S.E.2d 173 (1952). 

Sovereign immunity barred con- 
tract claim. — Claim for breach of con- 
tract brought by a homeowner against a 
county after a sewer line flooded part of 
the owner’s home was barred by sovereign 
immunity since there was no written con- 
tract. Merk v. DeKalb County, 226 Ga. 
App. 191, 486 S.E.2d 66 (1997). 

Contract of sale of timber was not 
void merely because the contract was 
not read in full by the county attorney 
when the attorney presented the contract 
to the county commissioners for consider- 
ation and action, and because the contract 
was not read by the county commissioners 
themselves before being acted upon. 
Malcom v. Fulton County, 209 Ga. 392, 73 
S.E.2d 173 (1952). 

Ultra vires contract not enforce- 
able under quantum meruit theory of 
recovery. — Appellate court erred by 
holding that an environmental engineer- 
ing company could recover against a city 
on the company’s quantum meruit claim 
because quantum meruit was not an 
available remedy against the city since 
the claim was based on a municipal con- 
tract that was ultra vires as the contract 
was never approved by city council. City of 
Baldwin v. Woodard & Curran, Inc., 293 
Ga. 19, 743 S.E.2d 381 (2018). 


Entry upon Minutes 


Duty to enter contracts upon min- 
utes. — Law imposes a duty upon those 
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officers who govern the county’s affairs to 
enter the contracts the officers make in 
behalf of the county upon the officers’ 
minutes, and the continued neglect on the 
officer’s part to discharge an official duty 
does not cause the duty to terminate. 
Malcom v. Fulton County, 209 Ga. 392, 73 
S.E.2d 173 (1952). 

Mandamus as remedy. — If the 
proper county authorities refuse to make 
the entry, mandamus will lie to compel the 
authorities to do so, upon the application 
of a person authorized to institute the 
proceeding. Jones v. Bank of Cumming, 
131 Ga. 614, 63 S.E. 36 (1908); Wagener v. 
Forsyth County, 135 Ga. 162, 68 S.E. 1115 
(1910); King v. Casey, 164 Ga. 117, 137 
S.E. 776 (1927). 

When a person has a written contract 
with a county, the person has the legal 
right to have the contract entered on the 
minutes of proper authorities and if the 
proper county authorities fail or refuse to 
enter such contract, the judge of the supe- 
rior court should by mandamus compel 
the authorities to so enter the contract. In 
a proceeding for mandamus to compel the 
performance of such duty, the court will 
not inquire into the validity of the con- 
tract further than to see that on the con- 
tract’s face the contract is prima facie 
valid. Douglas v. Austin-Western Rd. 
Mach. Co., 173 Ga. 834, 161 S.E. 811 
(1931). 

Mandamus will lie to compel a commis- 
sioner or the commissioner’s successor in 
office to record a contract, unless the ap- 
plicant for such relief has with respect 
thereto been guilty of gross laches, or has 
permitted an unreasonable period of time 
to lapse before applying to the proper 
court therefor. Southern Airways Co. v. 
Williams, 213 Ga. 38, 96 S.E.2d 889 


(1957). 
Mandamus available only if con- 
tract valid. — The contract must be 


prima-facie legal to obtain mandamus. 
Weathers v. Easterling, 153 Ga. 601, 113 
S.E. 152 (1922); Board of Comm’rs v. 
MacDougald Constr. Co., 157 Ga. 595, 122 
S.E. 317 (1924). 

Mandamus against successors in of- 
fice. — When the successors in office of 
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the commissioners fail and refuse to enter 
the contract upon the commissioners’ min- 
utes, the commissioners may be compelled 
by mandamus to do so. Weathers v. 
Easterling, 153 Ga. 601, 113 S.E. 152 
(1922). 

Person who has made a valid written 
contract with the county authorities has a 
legal right, though a nonresident of the 
state, to have the contract entered on such 
minutes. If the county authorities refuse 
to make the entry, the judge of the supe- 
rior court should by mandamus compel 
the county authorities to do so. Milburn v. 
Commissioners of Glynn County, 112 Ga. 
160, 37 S.E. 178 (1900). 

Who may apply for mandamus. — 
When a contractor in the progress of work 
procured loans from a bank for the pur- 
pose of completing the loan, and gave 
written orders to the bank authorizing the 
bank to receive the remaining warrants 
issued under the contract, the bank had 
such a special interest as authorized the 
bank to proceed by mandamus to compel 
the ordinary (now judge of the probate 
court) to enter the building contract on the 
minutes. Jones v. Bank of Cumming, 131 
Ga. 614, 63 S.E. 36 (1908). 

Curative effect of mandamus. — En- 
try after the completion of the work, in 
compliance with a judgment in manda- 
mus proceedings instituted to compel the 
entry of the contract on the minutes, cures 
the defect resulting from a failure to enter 
the contract on the minutes before the 
work was begun or completed. Wagener v. 
Forsyth County, 135 Ga. 162, 68 S.E. 1115 
(1910). 

No time limit for entering on min- 
utes. — This section does not state when 
the contract must be entered on the min- 
utes of the ordinary (now judge of the 
probate court) or county commission, nor 
does the statute say that the contract 
cannot be reduced to writing or signed by 
the parties at a date after the contract is 
made. Burke v. Wheeler County, 54 Ga. 
App. 81, 187 S.E. 246 (1936). 

Statute fixes no limit of time during 
which a county contract may be entered of 
record. Malcom v. Fulton County, 209 Ga. 
392, 73 S.E.2d 173 (1952). 

Sufficiency of entry. — All the mate- 
rial terms of a contract entered into in 
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behalf of a county by the county authori- 
ties having jurisdiction over county mat- 
ters must be in writing and entered on 
their minutes. Spalding County v. 
Chamberlin & Co., 130 Ga. 649, 61 S.E. 
533 (1908). 

When the record shows that the con- 
tract was entered upon the minutes of the 
board of commissioners, but that certain 
specifications were omitted, it was legal 
for the judge to order the entry of the 
contract on the minutes. King v. Casey, 
164 Ga. 117, 137 S.E. 776 (1927). 

Specific contract must be entered. 
— Although the superintendent of public 
works had general written authority, duly 
entered upon the minutes, of the board of 
commissioners of roads and revenues to 
employ men, if the specific contract with 
the plaintiff was not in writing and had 
never been entered upon the minutes of 
the board, the plaintiff cannot recover. 
Garner v. Floyd County, 24 Ga. App. 693, 
101 S.E. 918 (1920). 

Simple memorandum on minutes of 
county commissioners that designated 
person was elected county physician will 
not authorize suit against county. Laurens 
County v. Thomas, 6 Ga. App. 568, 65 S.E. 
302 (1909). 

Signature of the chair of the board of 
commissioners is sufficient if authorized. 
Pilcher v. English, 133 Ga. 496, 66 S.E. 
163 (1909). 


Types of Contracts 


When fiscal affairs governed by 
commissioners. — When a board of com- 
missioners, or a board consisting of a 
single commissioner, has been created to 
take the place of the ordinary (now judge 
of the probate court) in the management 
of certain county affairs, this section ap- 
plies. Wood v. Puritan Chem. Co., 178 Ga. 
229, 172 S.E. 557 (1934). 

When the fiscal affairs of a county have 
been placed in the hands of commission- 
ers, this section is applicable to contracts 
made in behalf of the county by the com- 
missioners. Graham v. Beacham, 189 Ga. 
304, 5 S.E.2d 775 (1939). 

Statute is applicable to contracts made 
in behalf of the county by commissioners. 
Malcom v. Webb, 211 Ga. 449, 86 S.E.2d 
489 (1955). 
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When the fiscal affairs of a county have 
been placed in the hands of commission- 
ers, this law is applicable to contracts 
made in behalf of the county by the com- 
missioners. Commercial Credit Corp. v. 
Mason, 151 Ga. App. 443, 260 S.E.2d 352 
(1979). 

Assignment not within section. — 
Assignment by a county of claims to a 
certain bonus was held not to be such a 
contract as is contemplated by this sec- 
tion. Brown v. Rutledge & Summerour, 20 
Ga. App. 118, 92 S.E. 774 (1917). 

Creation of relation of principal 
and agent between a city and a county by 
which the former authorizes the latter to 
contract in behalf of the city for the paving 
of the city’s streets, which are to consti- 
tute links in an interconnecting county 
seat highway which the State Highway 
Department (now Department of Trans- 
portation) and the county propose to con- 
struct, is not such a contract as is required 
to be in writing and spread upon the 
minutes of the board of county commis- 
sioners of such county. Faver v. Mayor of 
Washington, 159 Ga. 568, 126 S.E. 464 
(1925). 

Effect on tax levy. — It is not essential 
to the validity of a tax levy for specified 
purposes that contracts for effectuating 
such purposes should have been previ- 
ously made and entered on the minutes. 
Blalock v. Adams, 154 Ga. 326, 114 S.E. 
345 (1922). 

Applicability to board of education. 
— This section does not apply to a county 
board of education. Wilson v. Strange, 235 
Ga. 156, 219 S.E.2d 88 (1975). 

Contract by county board of educa- 
tion with a person for the transportation 
of pupils to and from a public school is not 
one which is required by this section to be 
in writing and spread upon its minutes. 
Board of Educ. v. Hunt, 159 Ga. 749, 126 
S.E. 789 (1925). 

Applicability to salaries of county 
officials. — This section refers only to 
contracts, and the payment of salaries of 
county officials and employees is not con- 
tractual within the statute’s provisions. 
First Natl Bank v. Mann, 211 Ga. 706, 88 
S.E.2d 361 (1955). 

While this section provides that all con- 
tracts entered into by the governing au- 
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thority with other persons in behalf of the 
county shall be in writing and entered on 
the minutes, the payment of salaries of 
county officials and employees is not con- 
tractual within the statute’s provisions. 
Deason v. DeKalb County, 222 Ga. 63, 148 
S.E.2d 414 (1966). 

In a dispute between a county and a 
county state court judge over a supple- 
ment to the judge’s salary, summary judg- 
ment for the judge was proper on the 
county’s claim for reimbursement of the 
judge’s salary supplement because the 
county failed to show that the supplement 
was paid with the total absence or want of 
power. Even if the supplement was paid in 
violation of the Open Meetings Act, 
0.C.G.A. § 50-14-1 et seq., the county’s 
counterclaim was filed well outside the 
90-day limitation period in O.C.G.A. 
§ 50-14-1(b)(2). Heiskell v. Roberts, 342 
Ga. App. 109, 802 S.E.2d 385 (2017). 

No waiver of sovereign immunity 
without written contract. — Developer 
failed to meet the developer’s burden of 
showing waiver of sovereign immunity 
because even if the parties’ conduct after 
the expiration of the contract could be 
found to demonstrate that the developer 
was to continue to perform under the 
original contract, as a matter of law, nei- 
ther that conduct nor the internal docu- 
ments created by state agency after the 
contract expired established a written 
contract to do so and without a written 
contract, the state’s sovereign immunity 
was not waived. Georgia Department of 
Labor v. RTT Associates, Inc., 299 Ga. 78, 
786 S.E.2d 840 (2016). 

County attorney. — The exercise of 
the implied power conferred upon the 
county commissioners to designate a 
county attorney and to fix the attorney’s 
term and salary may be effectually exe- 
cuted by a resolution of the county com- 
missioners, duly passed and spread upon 
their minutes. Such transaction does not 
fall within the purview of this section, 
which requires all contracts entered into 
with other persons on behalf of the county 
to be in writing and entered on their 
minutes. The relation between the county 
and the county attorney does not rest 
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upon contract, but arises from appoint- 
ment impliedly authorized by legislative 
enactment. Templeman v. Jeffries, 172 
Ga. 895, 159 S.E. 248 (1931). 

When the relation between a county 
and an attorney does not rest upon con- 
tract, but arises from the appointment of 
the attorney as a public officer, the trans- 
action does not fall under this section. 
Walker v. Stephens, 175 Ga. 405, 165 S.E. 
99 (1932). 


Procedure 


Compliance must be alleged in 
plaintiffs petition. Milburn v. Glynn 
County, 109 Ga. 473, 34 S.E. 848 (1899); 
Carolina Metal Prods. Co. v. Taliaferro 
County, 28 Ga. App. 57, 110 S.E. 331 
(1922). 

In an action against a county for the 
breach of an alleged contract with the 
county authorities in charge of the coun- 
ty’s fiscal affairs, it is necessary to allege 
that the contract was in writing and was 
entered upon the minutes of such author- 
ities in order to make the contract a valid 
and enforceable contract against the 
county. A failure to so allege makes the 
petition subject to general demurrer (now 
motion to dismiss). Sosebee v. Hall 
County, 50 Ga. App. 21, 177 S.E. 71 
(1934). 

Suit against a county, based upon an 
alleged contract with the county, is defec- 
tive unless it is alleged that such contract 
is in writing and has been entered on the 
minutes as required by the statute. When 
the petition fails to make such essential 
allegations, it is subject to demurrer (now 
motion to dismiss). Graham v. Beacham, 
189 Ga. 304, 5 S.E.2d 775 (1939). 

Petition is subject to general demurrer 
(now motion to dismiss) which alleges that 
contracts have been entered into with a 
county but which fails to allege that the 
contracts were in writing and entered on 
the minutes of the proper county author- 
ity. Hobbs v. Howell, 204 Ga. 370, 49 
S.E.2d 827 (1948). 

All contracts entered into with other 
persons on behalf of the county shall be in 
writing and entered upon its minutes. If 
the fiscal affairs of the county are in 
charge of a board of commissioners, the 
law applicable to judges of the probate 
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court with respect to the management of 
county affairs governs. Unless there has 
been a full compliance with the statutory 
provisions relative to contracts with a 
county, which fact must appear from the 
plaintiffs’ petition, the petition is subject 
to demurrer (now motion to dismiss). 
Moore v. Baker, 85 Ga. App. 234, 68 S.E.2d 
911 (1952). 

Petition sufficient. — Petition alleg- 
ing that county commissioners had en- 
tered into contracts with one of the com- 
missioner’s members for the construction 
of roads in the county without the con- 
tracts being in writing and being entered 
on the minutes of the board, and in viola- 
tion of the contracts between the State 
Highway Department (now Department 
of Transportation) and the county was 
sufficient as against a general demurrer 
(now motion to dismiss) to show that the 
plaintiffs were entitled to some of the 
substantial relief prayed for. Ferguson v. 
Randolph County, 211 Ga. 103, 84 S.E.2d 
70 (1954). 

Failure to record is a matter of de- 
fense against payment, when suit is 
brought on county warrants, and not upon 
the contract itself. Americus Grocery Co. 
v. Pitts Banking Co., 169 Ga. 70, 149 S.E. 
776 (1929). 

Waiver of noncompliance. — Failure 
to comply with this section is waived when 
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no objection is made until after the ver- 
dict. Early County v. Fielder & Allen Co., 4 
Ga. App. 268, 63 S.E. 353 (1908). 

Objection must be timely. — 
Whether or not the provisions of former 
Code 1938, § 23-1701 (see now O.C.G.A. 
§ 36-10-1), would in any event apply to a 
written agreement to submit a matter in 
suit to arbitration under former Code 
1933, § 7-411 (see now O.C.G.A. 
§ 9-9-70), the fact that the agreement was 
never so entered was not available as a 
defense in the instant suit for mandamus, 
since an objection based upon this ground, 
if valid, should have been made before the 
entry of the judgment on the award. Hall 
County v. Smith, 178 Ga. 212, 172 S.E. 
645 (1934). 

Conformity a matter of proof at 
trial. — Under this section, and in view of 
the construction placed upon the statute 
by the Supreme Court, a suit based upon 
an alleged contract with the county can- 
not prevail when it is not shown that there 
has been compliance with this section. 
Spears v. Robertson, 170 Ga. 368, 152 S.E. 
903 (1930). 

Plaintiff may not recover from a county 
on a contract unless the contract is on the 
minutes; this is a matter of proof at trial 
and not a matter of pleading. PMS Constr. 
Co. v. DeKalb County, 243 Ga. 870, 257 
S.E.2d 285 (1979). 


OPINIONS OF THE ATTORNEY GENERAL 


Statute applies to implied and writ- 
ten county contracts without distinc- 
tion. 1980 Op. Att’y Gen. No. 80-128. 

County may enforce implied con- 
tract but implied contract cannot be en- 
forced against a county. 1980 Op. Att’y 
Gen. No. 80-128. 


Not entered upon minutes. — Al- 
though county contracts which are writ- 
ten but not entered in the minutes are 
unenforceable, such failure is a curable 
defect. 1980 Op. Att’y Gen. No. 80-128. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 231. 

ALR. — Elements bearing directly 
upon the quality of a contract as affecting 
the character of one as independent con- 
tractor, 20 A.L.R. 684. 

Construction of paving contract or con- 
tractor’s bond in respect of the contrac- 
tor’s obligation as to repairs, 72 A.L.R. 
644. 


Power of municipality to fix specific 
scale of wages or hours for employees of 
contractors or subcontractors for munici- 
pal contracts, 81 A.L.R. 349; 129 A.L.R. 
763. 

Inclusion in contract for public work of 
provision regarding extension of time for 
performance not specifically set out in the 
call for bids, 114 A.L.R. 1437. 
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36-10-2. Letting of contracts for public works. 


Reserved. Repealed by Ga. L. 2000, p. 498, § 2, effective April 20, 
2000. 


Editor’s notes. — This Code section Code 1910, § 387; Code 1933, § 23-1702; 
was based on Ga. L. 1878-79, p. 159, § 1; Ga. L. 1982, p.3,§ 36; Ga. L. 1989, p. 356, 
Ga. L. 1880-81, p. 183, § 1; Code 1882, § 4. 

§ 493a; Civil Code 1895, § 344; Civil 


36-10-2.1. Letting by counties with population of 800,000 or 
more. 


In any county of this state having a population of 800,000 or more 
according to the United States decennial census of 2000 or any future 
such census, contracts for building or repairing any courthouse or other 
public building, jail, bridge, causeway, or other public works or public 
property shall be let to the lowest responsible bidder, but the governing 
authority of any such county shall have the right to reject any or all bids 
for any such contract. The governing authority of any such county, in 
considering whether a bidder is responsible, may consider the bidder’s 
quality of work, general reputation in the community, financial respon- 
sibility, previous employment on public works, and compliance with a 
minority business enterprise participation plan or making a good faith 
effort to comply with the goals of such a plan. 


History. — Code 1981, § 36-10-2.1,en- 1987, p. 166, § 1; Ga. L. 2002, p. 1473, 
acted by Ga. L. 1986, p. 309, § 1; Ga. L. § 1. 


JUDICIAL DECISIONS 


Minority business enterprise.— En- S.J. Groves & Sons Co. v. Fulton County, 
actment of O.C.G.A. § 36-10-2.1 did not 920 F.2d 752 (11th Cir.), cert. denied, 500 
affirm a county’s authority to take minor- U.S. 959, 111 S. Ct. 2274, 114 L. Ed. 2d 
ity business enterprise compliance into 725, cert. denied, 501 U.S. 1252, 111 S. Ct. 
account in letting contracts prior to 1986. 2893, 115 L. Ed. 2d 1057 (1991). 


36-10-2.2. Letting by certain counties with population of more 
than 150,000. 


In any county having a population of more than 150,000 in any 
metropolitan statistical area having a population of not less than 
260,000 nor more than 360,000 according to the United States decen- 
nial census of 1980 or any future such census, contracts for building or 
repairing any courthouse or other public building, jail, bridge, cause- 
way, or other public works or public property shall be let to the lowest 
responsible bidder, but the governing authority of any such county shall 
have the right to reject any or all bids for any such contract. The 
governing authority of any such county, in considering whether a bidder 
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is responsible, may consider the bidder’s quality of work, general 
reputation in the community, financial responsibility, previous employ- 
ment on public works, and compliance with a minority business 


enterprise participation plan or making a good faith effort to comply 


with the goals of such a plan. 


History. — Code 1981, § 36-10-2.2, en- 
acted by Ga. L. 1988, p. 989, § 1. 


36-10-3 through 36-10-5. 


Reserved. Repealed by Ga. L. 2000, p. 498, § 2, effective April 20, 


2000. 


Editor’s notes. — Former Code Sec- 
tions 36-10-3 through 36-10-5, relating to 
contracts for public works, were based on 
Ga. L. 1878-79, p. 159, § 3, p. 160, §§ 2, 4; 
Code 1882, §§ 493b-493d; Ga. L. 1889, p. 
49, § 1; Civil Code 1895, §§ 345, 346; 
Penal Code 1895, § 279; Civil Code 1910, 
§§ 388, 389; Penal Code 1910, § 283; Ga. 


L. 1920, p. 58, § 1; Code 1938, 
§§ 23-1708, 23-1704, 23-9904; Ga. L. 
1939, p. 193, § 1; Ga. L. 1967, p. 547, § 1; 
Ga. L. 1969, p. 954, § 1; Ga. L. 1978, p. 
2029, § 1; Ga. L. 1980, p. 534, § 1; Ga. L. 
1987, p. 641, § 1; Ga. L. 1989, p. 278, § 2; 
Ga. L. 1989, p. 356, § 5. 
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CHAPTER 11 


CLAIMS AGAINST COUNTIES 


Sec. 

36-11-1. Time for presentation of 
claims. 

36-11-2. Audit and registration of 
claims against county; issu- 
ance of order on treasurer for 
claim; specification of fund on 
which order drawn. 

36-11-3. When orders to be paid; regis- 
tration of orders issued. 

Cross references. — Liability of De- 


partment of Transportation for actions 
against counties relating to public roads 


Sec. 

36-11-4. Order in which county debts 
paid. 

36-11-5. Interest on orders presented 
and not paid. 

36-11-6. Negotiability of county orders. 

36-11-7. Satisfaction of judgment 


against county. 


forming part of state highway system, 
§ 32-2-6. 


36-11-1. Time for presentation of claims. 


All claims against counties must be presented within 12 months after 
they accrue or become payable or the same are barred, provided that 
minors or other persons laboring under disabilities shall be allowed 12 
months after the removal of the disability to present their claims. 


History. — Orig. Code 1863, § 479; 
Code 1868, § 541; Code 1873, § 507; Code 
1882, § 507; Civil Code 1895, § 362; Civil 
Code 1910, § 411; Code 1933, § 23-1602. 

Law reviews. — For article surveying 
legislative and judicial developments in 
Georgia local government law for 1978-79, 
see 31 Mercer L. Rev. 155 (1979). For 
article surveying developments in Georgia 
local government law from mid-1980 
through mid-1981, see 33 Mercer L. Rev. 
187 (1981). For article surveying develop- 
ments in Georgia torts law from mid-1980 
through mid-1981, see 33 Mercer L. Rev. 
247 (1981). For survey article on local 


government law, see 34 Mercer L. Rev. 225 
(1982). For article, “Claims Against Coun- 
ties: The Difference a Year Makes,” see 36 
Mercer L. Rev. 1 (1984). For article, “De- 
fending the Lawsuit: A  First-Round 
Checklist,” see 22 Ga. St. B. J. 24 (1985). 
For annual survey on local government 
law, see 42 Mercer L. Rev. 359 (1990). For 
annual survey on law of torts, see 42 
Mercer L. Rev. 481 (1990). For survey 
article on local government law, see 67 
Mercer L. Rev. 147 (2015). For annual 
survey on trial practice and procedure, see 
67 Mercer L. Rev. 257 (2015). 
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General Consideration 


Constitutionality. — This section, 
providing that “all claims against counties 
must be presented within 12 months after 
they accrue or become payable, or the 
same are barred,” is not inconsistent with 
Ga. Const. 1976, Art. IX, Sec. VI, Para. II 
(see, now, Ga. Const. 1983, Art. IX, Sec. II, 
Para. IX). Cobb v. Board of Comm’rs of 
Rds. & Revenue, 151 Ga. App. 472, 260 
S.E.2d 496 (1979). 

Purpose of this section is to afford 
the county an opportunity to investigate 
the claim and ascertain the evidence, and 
to avoid the incurrence of unnecessary 
litigation. Stelling v. Richmond County, 81 
Ga. App. 571, 59 S.E.2d 414 (1950). 

Rationale behind presentment of 
claim. — Object of presenting a claim toa 
county before the institution of suit is to 
afford the county an opportunity to inves- 
tigate the claim and ascertain the evi- 
dence, and to avoid the incurrence of un- 
necessary litigation. Davis v. Cobb 
County, 65 Ga. App. 533, 15 S.E.2d 814 
(1941); Sikes v. Candler County, 247 Ga. 
115, 274 S.E.2d 464 (1981). 

Comparison with § 36-33-5. — While 
former Code 1938, § 69-308 (see now 
0.C.G.A. § 36-33-5), providing for the fil- 
ing of a claim against a municipality be- 
fore suit against such municipality, is un- 
like the provisions of former Code 1933, 
§ 23-1602 (see now O.C.G.A. § 36-11-1) 
relative to the presentment of claims 
against a county, the objects and purposes 
of these two statutes are similar. Davis v. 
Cobb County, 65 Ga. App. 533, 15 S.E.2d 
814 (1941). 

Construction with O.C.G.A. 
§ 33-24-51(b). — Limited waiver of sov- 
ereign immunity set forth in O.C.G.A. 
§ 33-24-51(b) does not implicate the 
12-month presentation requirement un- 
der O.C.G.A. § 36-11-1. Warnell v. Unified 
Gov’t of Athens-Clarke County, 328 Ga. 
App. 903, 763 S.E.2d 284 (2014). 

Substantial compliance with statu- 
tory requirements of ante litem notice 
is sufficient to give notice of a claim to a 
county. Burton v. DeKalb County, 202 Ga. 
App. 676, 415 S.E.2d 647, cert. denied, 
202 Ga. App. 905, 415 S.E.2d 647 (1992). 

Existence of cause of action. — Un- 
der this section, a cause of action against a 
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county such as can be recovered upon does 
not exist unless the claim has been pre- 
sented within 12 months after the claim’s 
accrual. Atlantic Coast Line R.R. v. Mitch- 
ell County, 36 Ga. App. 47, 135 S.E. 223 
(1926). 

Principle of common honesty is be- 
side the mark in determining whether 
the action, whatever be its nature, is sub- 
ject to the bar of the statute of limitations. 
Mobley v. Murray County, 178 Ga. 388, 
173 S.E. 680 (1934). 

Availability of injunction. — When a 
nuisance is continuing, the property 
owner is entitled to seek an injunction, as 
well as damages for the 12 months preced- 
ing, upon giving notice to the county. 
Duffield v. DeKalb County, 242 Ga. 432, 
249 S.E.2d 235 (1978). 

Notice requirement did not apply 
to claims against county officials. — 
In a driver’s action against a county re- 
corder’s court judge and others seeking 
damages arising out of the erroneous sus- 
pension of a driver’s license, the ante 
litem notice, presented more than 12 
months after the driver was first arrested 
for driving on a suspended license, was too 
late under O.C.G.A. § 36-11-1, barring 
the driver’s state law claims against the 
county; however, § 36-11-1 did not apply 
to the driver’s state law claims against the 
defendants in their individual capacities 
or to the driver’s claim under 42 U.S.C. 
§ 1983. Schroeder v. DeKalb County, 341 
Ga. App. 748, 802 S.E.2d 277 (2017), aff'd 
and rev'd in part, 2018 Ga. LEXIS 599 
(Ga. 2018). 

Trial court erred in denying the city’s 
motion for judgment on the pleadings be- 
cause it was undisputed that the property 
owner failed to serve either the mayor, or 
chair of the city council or city commis- 
sion; thus, the property owner did not 
comply with the ante litem notice statute, 
O.C.G.A. § 36-33-5(f), which was fatal to 
the property’s owner claim. City of Albany 
v. GA HY Imports, LLC, 348 Ga. App. 885, 
825 S.E.2d 385 (2019). 

Cited in Baggett v. Barrow, 166 Ga. 
700, 144 S.E. 251 (1928); Habersham 
County v. Cornwall, 38 Ga. App. 419, 144 
S.E. 55 (1928); Newsome v. Treutlen 
County, 168 Ga. 764, 149 S.E. 44 (1929); 
Effingham County v. Zittrouer, 39 Ga. 
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App. 115, 146 S.E. 351 (1929); Felton v. 
Macon County, 43 Ga. App. 651, 159 S.E. 
730 (1931); Morris v. Floyd County, 46 Ga. 
App. 150, 167 S.E. 127 (1932); MacNeill v. 
Steele, 186 Ga. 792, 199 S.E. 99 (1938); 
Habersham County v. Knight, 63 Ga. App. 
720, 12 S.E.2d 129 (1940); State Hwy. 
Dep’t v. McClain, 216 Ga. 1, 114 S.E.2d 
125 (1960); Lorenz v. DeKalb County, 102 
Ga. App. 9, 115 S.E.2d 487 (1960); Rich- 
mond County v. Sibert, 218 Ga. 209, 126 
S.E.2d 761 (1962); Clayton County v. 
Sarno, 112 Ga. App. 379, 145 S.E.2d 283 
(1965); DeKalb County v. McFarland, 223 
Ga. 196, 154 S.E.2d 203 (1967); Fulton 
County v. Woodside, 223 Ga. 316, 155 
S.E.2d 404 (1967); Polk County v. Ander- 
son, 116 Ga. App. 546, 158 S.E.2d 315 
(1967); Evans County v. McDonald, 133 
Ga. App. 955, 213 S.E.2d 82 (1975); 
Christensen v. Floyd County, 158 Ga. App. 
274, 279 S.E.2d 723 (1981); Neely v. Rich- 
mond County, 161 Ga. App. 71, 289 S.E.2d 
258 (1982); Mullins v. Columbia County, 
202 Ga. App. 148, 413 S.E.2d 489 (1991); 
Clayton County v. City of College Park, 
301 Ga. 653, 803 S.E.2d 63 (2017). 


Specific Claims 


When the right to and amount of a 
claim is fixed by law, such claim does 
not come within the purview of those 
claims barred by this section. The claims 
intended to be barred by this section have 
reference to claims growing out of contract 
or breach of duty. Norris v. Nixon, 78 Ga. 
App. 769, 52 S.E.2d 529 (1949); Owens v. 
Floyd County, 94 Ga. App. 532, 95 S.E.2d 
389 (1956) (see now O.C.G.A. § 36-11-1). 

Applicable only to claims arising 
from contract. — Requirements of 
0.C.G.A. § 36-11-1 on presenting claims 
apply to claims arising from contract and 
do not apply to a claim when the right to 
and amount of the claim is fixed by law as 
when a hospital furnishes emergency ser- 
vices to pregnant indigent residents of the 
county under O.C.G.A. § 31-8-40 et seq. 
Terrell County v. Albany/Dougherty Hosp. 
Auth., 256 Ga. 627, 352 S.E.2d 378 (1987). 

Mandamus claim. — After federal 
claims were dismissed in a former employ- 
ee’s action against a county employer, the 
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employee’s mandamus claims against a 
county official for reinstatement were not 
straightforward so as to allow the court to 
accept jurisdiction of state claims under 
28 U.S.C. § 1367 because it was unclear 
whether ante litem notice was required 
under O.C.G.A. § 36-11-1 and whether a 
one-year limitation of O.C.G.A. § 9-3-33 
applied to the mandamus claim. Toma v. 
Columbia County, No. CV 106-145, 2007 
U.S. Dist. LEXIS 30096 (S.D. Ga. Apr. 20, 
2007). 

Affirmative action programs. — 
0.C.G.A. § 36-11-1 did not apply to bar 
plaintiffs’ federal and state constitutional 
claims arising from defendants’ operation 
of a county’s minority and female business 
enterprise program. Webster v. Fulton 
County, 44 F. Supp. 2d 1359 (N.D. Ga. 
1999). 

Landowners’ claims for nuisance, 
trespass, negligence, and violation of 
riparian rights. — County was entitled 
to summary judgment on a landowner’s 
claims for nuisance, trespass, negligence, 
and violation of riparian rights because 
the county had sovereign immunity as to 
all claims which did not amount to an 
inverse condemnation of the land, and the 
condemnation claim was barred by the 
landowner’s failure to provide proper 
ante-litem notice pursuant to O.C.G.A. 
§ 36-11-1 within 12 months of when the 
landowner’s claim accrued. Jones v. E.R. 
Snell Contr., Inc., 333 F. Supp. 2d 1344 
(N.D. Ga. 2004). 

Suit to hold governmental officer 
personally liable. — Plaintiffs were not 
compelled to notify sheriff of the suit in 
advance of filing suit against the sheriff 
because a party seeking a money judg- 
ment holding a governmental officer or 
agent personally liable, albeit for actions 
in the officer’s or agent’s official capacity, 
is a suit against the individual and not the 
government. Strickland v. Wilson, 205 Ga. 
App. 91, 421 S.E.2d 94 (1992), cert. de- 
nied, 205 Ga. App. 901, 421 S.E.2d 94 
(1992). 

Actions against school districts. — 
In the absence of an expression of legisla- 
tive intent to apply the statute of limita- 
tions to actions against school districts, 
and in the absence of any specific bar to 
limit actions against school districts, 
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0.C.G.A. § 36-11-1 does not apply to 
school districts. Payne v. Blackwell, 259 
Ga. 483, 384 S.E.2d 393 (1989). 

Salaries of public officers which have 
been fixed by law do not come within the 
bar of this statute. Stelling v. Richmond 
County, 81 Ga. App. 571, 59 S.E.2d 414 
(1950). 

Salary of commissioner. — This sec- 
tion is not applicable to allowances for 
salary of the road commissioner under a 
local law as the commissioner’s salary is 
an allowance provided by law for the ben- 
efit of the commissioner as a public officer, 
and has no reference to contract or breach 
of duty. Sammons v. Glascock County, 161 
Ga. 893, 131 S.E. 881 (1926). 

Tax collector commissions. — Since 
the duty of the county authorities to pay 
the tax collector commissions and the 
amount of commissions thus payable to 
the tax collector, as compensation to a 
public officer, are both fixed and deter- 
mined by law, it is not incumbent upon the 
tax collector to present the collector’s 
claim within 12 months in order to pre- 
vent it from becoming barred under this 
section. Bibb County v. Winslett, 191 Ga. 
860, 14 S.E.2d 108 (1941). 

When bond is given, any action 
thereon is limited to one year from the 
completion of the contract and acceptance 
of the work by proper public authorities. 
Standard Oil Co. v. Jasper County, 53 Ga. 
App. 804, 187 S.E. 307 (1936). 

Claim of payee of void note. — Claim 
against a county by a payee of a void note 
for money used by the county and paid out 
on outstanding valid warrants, even if 
enforceable against the county, was 
barred since it was not presented within 
12 months after accrual. Farmers’ Loan & 
Trust Co. v. Wilcox County, 2 F.2d 465 (5th 
Cir. 1924). 

County warrants. — County warrants 
are not such “claims” as are required to be 
presented within 12 months after the 
claims accrue or become payable. Jackson 
Banking Co. v. Gaston, 149 Ga. 31, 99 S.E. 
30 (1919); Commercial Trust Co. v. 
Laurens County, 267 F. 897 (S.D. Ga. 
1920); Central of Ga. Ry. v. Wright, 35 Ga. 
App. 144, 132 S.E. 449 (1926). 

Claim to be subrogated to rights of 
former holders of county warrants paid 


CLAIMS AGAINST COUNTIES 


36-11-1 


with money of claimant is one which must 
be presented within 12 months after ac- 
crual. Farmers’ Loan & Trust Co. v. Wilcox 
County, 298 F. 772 (S.D. Ga.), aff'd, 2 F.2d 
465 (5th Cir. 1924). 

Assertion of ownership of land in 
possession of county is not such claim as 
must be presented within 12 months. 
Lynch v. Harris County, 188 Ga. 651, 4 
S.E.2d 573 (1939). 

Nuisance. — When evidence shows 
that the extent of a nuisance has not 
increased, so as to amount to the addi- 
tional taking of property or additional 
damages to the property owner inside the 
12-month period, then any action is 
barred. However, if the nuisance occurs 
within or its extent is increased during 
the 12-month period so as to amount to an 
additional taking of property belonging to 
a party, then that portion of the property 
taken during the 12-month period would 
be actionable. Duffield v. DeKalb County, 
242 Ga. 482, 249 S.E.2d 235 (1978). 

Trial court did not err by failing to allow 
a property owner to assert the owner’s 
nuisance claim against a county in rela- 
tion to a second notice sent to the county 
because at best, the owner would only be 
allowed to assert a claim for a second time 
period if the owner could show that the 
extent of the nuisance had increased, so as 
to amount to the additional taking of 
property or additional damages to the 
property owner in the second 12-month 
period; the owner did not show that the 
county’s taking increased after the origi- 
nal 12-month period. Bailey v. Annistown 
Rd. Baptist Church, Inc., 301 Ga. App. 
677, 689 S.E.2d 62 (2009), cert. denied, 
No. S10C0669, 2010 Ga. LEXIS 468 (Ga. 
2010). 

Trial court did not err by denying a 
county’s motion for directed verdict on the 
ground that a property owner’s ante-litem 
notice expressly limited the owner’s tres- 
pass and nuisance claims to personal 
property damages only because a directed 
verdict was not demanded when the own- 
er’s notice was ambiguous at worst, and a 
reasonable person could construe the no- 
tice to refer to all of the owner’s property, 
personal and real. Bailey v. Annistown Rd. 
Baptist Church, Inc., 301 Ga. App. 677, 
689 S.E.2d 62 (2009), cert. denied, No. 
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S10C0669, 2010 Ga. LEXIS 468 (Ga. 
2010). 

Continuing nuisance. — Property 
owner is not barred from recovering for 
damages for a continuing nuisance, even 
when notice is not given within 12 months 
of completion of construction of the road- 
way. Reid v. Gwinnett County, 242 Ga. 88, 
249 S.E.2d 559 (1978). 

When appellee gave sufficient notice un- 
der O.C.G.A. § 36-11-1 that county had 
duty to abate nuisance, and when appellee 
was thereafter in compliance with 
§ 36-11-1, appellee was entitled to appel- 
lee’s remedy, regardless of whether or 
when subsequent injuries occurred on ap- 
pellee’s property as a result of the continu- 
ing nuisance. DeKalb County v. Bolick, 
249 Ga. 843, 295 S.E.2d 92 (1982). 

Bar provided by O.C.G.A. § 36-11-1 is 
applicable in suits seeking to recover 
against a county for depreciation in mar- 
ket value of the property taken due to the 
alleged creation and maintenance of a 
continuing nuisance. Puckett v. Gwinnett 
County, 200 Ga. App. 53, 406 S.E.2d 561 
(1991). 

Taking private property. — All 
claims against a county for taking or dam- 
aging private property for public uses 
must be filed within 12 months, and suit 
thereon for the depreciation in the market 
value must be instituted within the period 
of limitations stipulated by the law. It is 
not the policy of the law to permit the 
bringing of suits against counties from 
time to time for damages which might 
result by reason of negligently con- 
structed public improvements constitut- 
ing a nuisance. Bibb County v. Green, 42 
Ga. App. 552, 156 S.E. 745 (1931); Jones v. 
Fulton County, 207 Ga. App. 397, 427 
S.E.2d 802 (1993). 

Ratification of acts of agent. — Lim- 
itation of a claim against a county which 
is predicated on the ratification of acts of 
an alleged agent begins to run from the 
date of the ratification, and the claim is 
barred after the lapse of 12 months from 
the ratification. Standard Oil Co. v. Jasper 
County, 53 Ga. App. 804, 187 S.E. 307 
(1936). 

Materialman’s liens. — Materialman 
may bring suit against the county prior to 
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the completion of the work, if the contrac- 
tor is then insolvent; in such case, the 
time when the contractor becomes insol- 
vent is the time when the loss results and 
the county becomes subject to suit. Stan- 
dard Oil Co. v. Jasper County, 53 Ga. App. 
804, 187 S.E. 307 (1936). 

Claim against a county, for a loss by a 
person who furnished material for the 
building of a road to a contractor who was 
not required by the county to give bond is 
barred after the lapse of one year from the 
date when the contractor became insol- 
vent, and from the date when the 
materialman’s lien against the contractor 
became due. Standard Oil Co. v. Jasper 
County, 53 Ga. App. 804, 187 S.E. 307 
(1936). 

Suits by imprisoned persons. — 
While there is no statutorily imposed dis- 
ability which would prevent an impris- 
oned person from suing, O.C.G.A. 
§ 9-3-90 provides an imprisoned person 
the benefit of a statutory provision tolling 
the statutes of limitation. The result is 
that a person imprisoned has an option of 
bringing an action while incarcerated or 
waiting until the period of incarceration 
ends. If the latter option is chosen, the 
period of limitation begins to run from the 
date of release, i.e., the time the “disabil- 
ity” is removed. Maddox v. Hall County, 
162 Ga. App. 371, 291 S.E.2d 442 (1982). 

Inmate’s cause of action for negligence 
against county jail officials for giving the 
inmate another inmate’s medication by 
mistake accrued on the date the inmate 
became aware of the mistake. Hayes v. 
Medical Dep’t, 197 Ga. App. 563, 398 
S.E.2d 837 (1990). 

Claim for hospital care for pris- 
oner. — Board of Regents of the Univer- 
sity System of Georgia was required to 
comply with the ante litem notice require- 
ment with regard to medical bills incurred 
by a prisoner resulting from a fight in jail 
since, although O.C.G.A. § 42-5-2(a) pro- 
vided that a governmental unit having 
custody of a prisoner must furnish the 
prisoner with needed hospital attention, 
there was no law requiring payment by 
the governmental unit for such services. 
Board of Regents v. Putnam County, 234 
Ga. App. 427, 506 S.E.2d 923 (1998). 
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Sufficiency of presentation. — Writ- 
ing should certainly show who makes the 
demand, for what reason the demand is 
made, and the amount thereof. Troup 
County v. Boddie, 14 Ga. App. 434, 81 S.E. 
376 (1914). 

Presentation of claim to outside 
counsel for county satisfies present- 
ment requirement. — Trial court erred 
in awarding summary judgment to the 
county based on the fact that the letter 
from the plaintiff’s attorney was not a 
proper presentment as the attorney for 
the county was not employed by the 
county in house because, to the extent 
that Coweta County v. Cooper, 318 Ga. 
App. 41 (2012), indicated that present- 
ment could not properly be made to an 
outside county attorney, the supreme 
court disapproved of that decision; thus, 
notwithstanding that the county attorney 
was an outside attorney, the timely deliv- 
ery of the plaintiff’s otherwise adequate 
presentation of a claim against the county 
to the outside county attorney satisfied 
the statutory presentment requirement of 
O.C.G.A. § 36-11-1. Croy v. Whitfield 
County, 301 Ga. 380, 801 S.E.2d 892 
(2017). 

Claim barred for failure to serve 
ante-litem notice. — Trial court did not 
err in granting summary judgment to the 
deputy sheriff on the ground that any 
claim in the plaintiffs complaint that 
could be construed as a claim against the 
sheriff was barred because the plaintiff 
did not serve an ante-litem notice upon 
the sheriff; O.C.G.A. § 36-11-1 applied to 
the counties and to the sheriffs, when 
sued in their official capacities; and claims 
against a sheriff were not sustainable 
without the ante-litem notice. Davis v. 
Morrison, 344 Ga. App. 527, 810 S.E.2d 
649 (2018). 

Claim in writing. — It is essential 
that the claim required to be filed with a 
county, as provided in this section, be in 
writing. Griffin Realty & Constr. Co. v. 
Chatham County, 47 Ga. App. 545, 171 
S.E. 237 (1933). 

All claims against counties must be pre- 
sented in writing. A mere oral statement 
is insufficient. Williams v. Lowndes 
County, 120 Ga. App. 429, 170 S.E.2d 750 
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(1969); Doyal v. DOT, 142 Ga. App. 79, 234 
S.E.2d 858 (1977). 

Mere conversation not sufficient. — 
Conversations with members of board of 
commissioners looking to a compromise 
are not sufficient presentment. Powell v. 
County of Muscogee, 71 Ga. 587 (1883). 

Conversations with individual commis- 
sioners or verbal proposals to compromise 
do not circumvent the limitation provided 
by O.C.G.A. § 86-11-1. Puckett v. 
Gwinnett County, 200 Ga. App. 53, 406 
S.E.2d 561 (1991). 

Presentation must be made within 
12 months of accrual. — Claims against 
a county are required to be presented to 
the chair of the claims of commissioners 
within 12 months after the claims accrue. 
Ellenberg v. DeKalb County (In re Maytag 
Sales & Serv., Inc.), 23 Bankr. 384 (Bankr. 
N.D. Ga. 1982). 

Bringing of suit within time limit is 
sufficient presentation of claim. De- 
ment v. DeKalb County, 97 Ga. 733, 25 
S.E. 382 (1896); Elbert County v. Brown, 
16 Ga. App. 834, 86 S.E. 651 (1915); 
Mitchell County v. Dixon, 20 Ga. App. 21, 
92 S.E. 405 (1917); Taylor v. Richmond 
County, 57 Ga. App. 586, 196 S.E. 303 
(1938). 

Service within 12 months. — Peti- 
tion must not only be filed but served 
within 12 months after claim accrues. 
Pearson v. Newton County, 119 Ga. 863, 
47 S.E. 180 (1904); Godfrey v. County of 
Jefferson, 21 Ga. App. 384, 94 S.E. 604 
(1917). 

Role of county attorney in present- 
ment. — Presentment to the county attor- 
ney, inside or outside, is presentment for 
the purposes of O.C.G.A. § 36-11-1. Croy v. 
Whitfield County, 301 Ga. 380, 801 S.E.2d 
892 (2017). 

Presentment of a claim against a county 
under O.C.G.A. § 36-11-1 may be submit- 
ted to the governing authority by way of 
the county attorney as a matter of law. 
Croy v. Whitfield County, 301 Ga. 380, 801 
S.E.2d 892 (2017). 

Outside law firm not authorized to 
receive notice for county. — Trial court 
erred by ruling that there was substantial 
compliance with O.C.G.A. § 36-11-1 by 
the plaintiffs sending notice of the plain- 
tiff’s suit against a county to a private law 
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firm used by the county as outside legal 
counsel because the firm was not in-house 
or any department or official of a county 
and, thus, was not authorized to receive 
notice. Coweta County v. Cooper, 318 Ga. 
App. 41, 733 S.E.2d 348 (2012). 

Presentment of claim to sheriff. — 
Trial court erred in denying the defen- 
dants’ motion to dismiss on the ground 
that the plaintiff’s claim against the sher- 
iff was barred by the plaintiff’s failure to 
provide the Sheriff’s Office with notice of 
such claim under O.C.G.A. § 36-11-1 be- 
cause the plaintiff was legally precluded 
from even naming the county as the 
proper defendant, and given that 
§ 36-11-1 did not mandate otherwise, the 
presentment of a claim for which the sher- 
iff can be held vicariously liable must be 
directed to the sheriff. Moats v. Mendez, 
824 S.E.2d 808, No. A18A1721, 2019 Ga. 
App. LEXIS 196 (2019). 

Twelve-month limit not applicable 
to claims against school district. — 
When the plaintiff failed to give the defen- 
dant school district written notice of plain- 
tiffs claim within 12 months after the 
accrual of plaintiff’s cause of action, the 
trial court properly determined that this 
failure did not constitute a bar to the 
action because the claim was against a 
county school district rather than a county 
because a claim against a county school 
district did not constitute a claim against 
the county within the contemplation of 
0.C.G.A. § 36-11-1. Payne v. Blackwell, 
259 Ga. 483, 384 S.E.2d 393 (1989). 

When claim accrues. — Trial court 
erred in ruling that a subcontractor’s 
claim against a county accrued on the day 
the subcontractor received notification 
about the contractor’s cash flow problems 
when, for three months after the letter 
was written, the contractor continued to 
work on the project. Kelly Energy Sys. v. 
Board of Comm’rs, 196 Ga. App. 519, 396 
S.E.2d 498 (1990). 

No substitute for presentation. — 
When the suit was not brought within 12 
months after the accrual of the right of 
action, it cannot be urged as a substitute 
for or an equivalent of the presentation of 
a claim. Newsome v. Treutlen County, 168 
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Ga. 764, 149 S.E. 44 (1929). 

Letter to board of commissioners 
sufficient. — Letter sent to the county 
board of commissioners by a party, a copy 
of which was sent to the Department of 
Transportation, did constitute a presenta- 
tion of the claim being sued on, since the 
letter contained sufficient information to 
afford the recipients thereof an opportu- 
nity to investigate the claim and ascertain 
the evidence prior to suit. Sikes v. Candler 
County, 247 Ga. 115, 274 S.E.2d 464 
(1981). 

Statement of damages. — O.C.G.A. 
§ 36-11-1 does not create an inflexible 
requirement that presentation to county 
of claim must always contain statement of 
amount of damages in order to be suffi- 
cient. Sikes v. Candler County, 247 Ga. 
115, 274 S.H.2d 464 (1981). 

Letter met ante litem require- 
ments. — Landowners substantially com- 
plied with statutory ante litem require- 
ments of O.C.G.A. § 36-33-5 when the 
letter the landowners sent to the city 
alleging damages from a continuing nui- 
sance the city allegedly maintained on the 
landowners’ property and identifying the 
nature and location of the damage, the 
cause, and the nature of the potential 
cause of action, sufficiently put the city on 
notice of the problem occurring on their 
property. City of Columbus v. Barngrover, 
250 Ga. App. 589, 552 S.E.2d 536 (2001). 

Claim need not be presented while 
governing authority actually in ses- 
sion. — This section does not require that 
a claim against the county be presented at 
a time when the governing authority or 
authorities of the county are actually in 
session, either at a regular or called meet- 
ing, for the transaction of county affairs. 
Davis v. Cobb County, 65 Ga. App. 533, 15 
S.E.2d 814 (1941). 

Notice to insurer insufficient. — 
Formal, written notice to the county is 
required in presentation of an insurance 
claim, and notice to the county’s liability 
insurer does not satisfy the statute. Cobb 
v. Board of Comm’rs of Rds. & Revenue, 
151 Ga. App. 472, 260 S.E.2d 496 (1979). 

Presentation for auditing. — Charge 
by the party presenting a claim need not 
use the word “audit,” but it is sufficient if 
the party presents it for that purpose, and 
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the ordinary (now judge of the probate 
court) examines it and refuses to allow it, 
that is, refuses to audit it and approve it 
but rejects and disallows it, is not errone- 
ous. County of Cobb v. Adams, 68 Ga. 51 
(1881). 


Procedure 


Defense must be set forth affirma- 
tively. — It is incumbent on a party 
pleading to a preceding pleading to set 
forth affirmatively any statute of limita- 
tion as a defense to an action. Failure to 
do so results in the court’s determination 
that this issue is not raised, even though 
it may be present and could operate as a 
bar to recovery. Nipper v. Crisp County, 
120 Ga. App. 583, 171 S.E.2d 652 (1969). 

Defense under Ga. L. 1971, p. 180, §§ 6, 
9 (see now O.C.G.A. § 36-11-1) must be 
specially pled under Ga. L. 1967, p. 226, 
§ 8 (see now O.C.G.A. § 9-11-8(c)). Gordy 
Constr. Co. v. KHM Dey. Co., 128 Ga. App. 
648, 197 S.H.2d 426 (1973). 

In the absence of distinct aver- 
ments of the presentation of valid claims 
against the county within the time pre- 
scribed by the statute, the petition was 
subject to demurrer (now motion to dis- 
miss). Commissioners of Rds. & Revenue 
v. Howard, 59 Ga. App. 541, 1 S.E.2d 222 
(1939). 

Writing must be alleged. — An alle- 
gation that the claim was presented “as 
provided by law” will not supply the place 
of a distinct allegation that it was pre- 
sented in writing. Sparks v. Floyd County, 
15 Ga. App. 80, 82 S.E. 583 (1914). 

Plaintiff was not dilatory in filing 
plaintiff's motion to amend to add the 
county as a new party when the plaintiff 
filed a negligence suit against a motor 
company approximately four months after 
a fatal incident occurred, and moved to 
add the county for faulty sign-posting ap- 
proximately two months after filing the 
original suit. Although O.C.G.A.§ 36-11-1 
did not require plaintiff to wait for a 
response from the county after plaintiff 
notified them of plaintiff’s claim, plain- 
tiffs two-month delay in adding the 
county was not dilatory. Jarriel v. GMC, 
835 F. Supp. 639 (N.D. Ga. 1993). 

Petition subject to dismissal when 
petition does not show presentation 
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of claim. — When it did not appear in the 
petition in a suit against a county that the 
claim sued on was presented to the county 
within 12 months after the claim accrued 
or became payable, and when it did not 
appear that the petition was filed and 
service thereon perfected upon the county 
within this period, the petition failed to 
set out a cause of action, and was subject 
to dismissal. Griffin Realty & Constr. Co. 
v. Chatham County, 47 Ga. App. 545, 171 
S.E. 237 (1933); Commissioners of Rds. & 
Revenue v. Howard, 59 Ga. App. 541, 1 
S.E.2d 222 (1939). 

Sufficiency of averment of presen- 
tation. — Statement by plaintiff that 
plaintiff had in writing demanded com- 
pensation from those commissioners, who 
had refused payment thereof, is sufficient 
averment of presentation. Adkins v. 
Crawford County, 135 Ga. 679, 70 S.E. 335 
(1911). 

Allegation of time. — Allegations that 
the claim arose “some time during the 
year 1910,” and that the plaintiff’s claim 
for damages was filed on October 14, 1911, 
are not sufficient to show presentation 
within 12 months. Elbert County v. Chap- 
man, 15 Ga. App. 197, 82 S.E. 808 (1914). 

An action against a county, brought in 
1923, to recover taxes alleged to have been 
illegally levied and collected in 1919, and 
alleging that a month before the filing of 
the suit a demand that the taxes so col- 
lected be refunded was made upon the 
county authorities and refused, was 
barred. Atlantic Coast Line R.R. v. Mitch- 
ell County, 36 Ga. App. 47, 135 S.E. 223 
(1926). 

Time to submit claim. — Claim by a 
hospital for services rendered to a pris- 
oner injured in a fight in jail was untimely 
when the prisoner was discharged on De- 
cember 5, 1996, and a claim was not 
submitted to the defendant county until 
December 6, 1997; notwithstanding a hos- 
pital policy that bills are not due and 
payable until 30 days after discharge, the 
12 month period began to run at the date 
of discharge. Board of Regents v. Putnam 
County, 234 Ga. App. 427, 506 S.E.2d 923 
(1998). 

In a suit against a county after county 
workers performed work on private prop- 
erty, it was undisputed that no written 
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ante litem notice was provided to the 
county of any claim in connection with 
work performed by the county’s workers 
until August 2003, and by this time, any 
action either contesting or contrary to the 
terms of a settlement agreement was 
barred by the statute of limitations. 
Meadows v. Houston County, 295 Ga. App. 
183, 671 S.E.2d 225 (2008). 

Under O.C.G.A. § 36-11-1, all claims 
against counties must be presented within 
12 months after the claims accrue or be- 
come payable or the claims are barred, 
provided that minors or other persons 
laboring under disabilities shall be al- 
lowed 12 months after the removal of the 
disability to present their claims. Coweta 
County v. Cooper, 318 Ga. App. 41, 733 
S.E.2d 348 (2012). 

Trial court did not err by denying a 
county’s motion for summary judgment 
because an issue of fact existed as to when 
the parties expected the project to be 
complete; thus, it followed that there was 
an issue of fact regarding when, if ever, 
the county breached the county’s agree- 
ment to provide water and sewer lines and 
when the plaintiff’s claim of breach of 
contract accrued and therefore whether 
the bankruptcy trustee timely filed notice 
as required by O.C.G.A. § 36-11-1. 
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Effingham County v. Roach, 329 Ga. App. 
805, 764 S.E.2d 600 (2014), overruled on 
other grounds, Rivera v. Washington, 298 
Ga. 770, 784 S.E.2d 775 (2016). 

Trial court properly granted a county’s 
motion for summary judgment because 
the record showed that the plaintiffs 
failed to present notice of the plaintiffs’ 
claim to the county with the 12-month 
statutory period and admittedly failed to 
present the county with formal written 
notice before the plantiffs filed the plain- 
tiffs’ suit, which the plaintiffs did not file 
against the county until more than 22 
months after the accident. Warnell v. Uni- 
fied Gov't of Athens-Clarke County, 328 
Ga. App. 903, 763 S.E.2d 284 (2014). 

Averment of presentation of note 
evidencing loan insufficient. — When 
a plaintiff seeks to recover money loaned 
to a county and used by the county, an 
allegation that the plaintiff presented the 
notes evidencing the loan is not a suffi- 
cient averment of presentation. The notes 
were illegal. This section contemplates 
present legal action. Butts County v. 
Wright, 143 Ga. 253, 84 S.E. 443 (1915). 

Garnishment not allowed. — System 
provided by law for the payment of claims 
against counties is to be adopted in all 
cases. This system cannot be preserved by 
allowing counties to be garnished. 
Dotterer v. Bowe, 84 Ga. 769, 11 S.E. 896 
(1890). 


OPINIONS OF THE ATTORNEY GENERAL 


Governing authority subject to gen- 
eral law when remitting or crediting 
county taxes. — Governing authority of 
the county in exercising the county’s au- 
thority under former Code 1933, 
§§ 92-3812 and 92-6502 (see now 
0.C.G.A. § 48-5-241) was subject to the 


general law set forth in former Code 1933, 
§ 20-1007 (see now O.C.G.A. § 13-1-18), 
and was also subject to the limitation 
prescribed in former Code 1933, 
§ 23-1602 (see now O.C.G.A. § 36-11-1). 
1958-59 Op. Att’y Gen. p. 379. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 609 et seq. 

C.J.S. — 20 C.J.S., Counties, § 390 et 
seq. 

ALR. — Power of city, town, or county 


or its officials to compromise claim, 105 
A.L.R. 170; 15 A.L.R.2d 1359. 

Waiver of, or estoppel to assert, defects 
in notice of claim against county or mu- 
nicipality, 148 A.L.R. 637. 

Local government tort liability: minor- 
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local political entity as regards time when 
accident occurred, 57 A.L.R.5th 689. 


ity as affecting notice of claim require- 
ment, 58 A.L.R.4th 402. 
Sufficiency of notice of claim against 


36-11-2. Audit and registration of claims against county; issu- 
ance of order on treasurer for claim; specification of 
fund on which order drawn. 


Except where otherwise provided by law, each county governing 
authority shall audit all claims against its respective county. Every 
such claim, or such part as may be allowed, must be registered. The 
county governing authority or its clerk must give the claimant an order 
on the treasurer for the same; in the order, it shall specifically designate 
upon what particular fund such order is drawn, out of which payment 


is to be made. 


History. — Orig. Code 1863, § 478; 
Code 1868, § 540; Ga. L. 1871-2, p. 69, 
§ 1; Code 1873, § 506; Code 1882, § 506; 


Civil Code 1895, § 361; Civil Code 1910, 
§ 410; Code 1933, § 23-1601. 


JUDICIAL DECISIONS 


Application to county commission- 
ers. — When the fiscal affairs of a county 
are in charge of a board of county commis- 
sioners, the authority to audit and settle 
claims conferred by Ga. L. 1872, p. 479 
(see O.C.G.A. §§ 36-5-1 (now repealed) 
and 36-11-2) upon the ordinary (now judge 
of the probate court) must be exercised by 
the board of county commissioners. 
Walker v. Stephens, 175 Ga. 405, 165 S.E. 
99 (1932). 

The statute applies to county commis- 
sioners when commissioners, instead of 
the ordinary (now judge of the probate 
court), have control of county affairs. 
Walden v. Smith, 203 Ga. 207, 45 S.E.2d 
660 (1947). 

Duty nondelegable. — Duty of the 
board of county commissioners to audit 
and pass upon any claims arising against 


the county in connection with a construc- 
tion project is a duty which cannot be 
delegated, and the funds in controversy 
should not be used for the payment of any 
such charges before a determination of 
their correctness by such commissioners. 
McGinty v. Pickering, 180 Ga. 447, 179 
S.E. 358 (1935). 

Presumption that order or warrant 
valid. — It will be presumed that an 
order or warrant of the commissioners is a 
valid judgment, unless it shows that the 
commissioners had no jurisdiction to issue 
the order or warrant. Blue Island State 
Bank v. McRae, 169 Ga. 279, 150 S.E. 151 
(1929). 

Cited in Armistead v. MacNeill, 203 Ga. 
204, 45 S.E.2d 652 (1947); DeKalb County 
v. Bolick, 249 Ga. 843, 295 S.E.2d 92 
(1982). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 722. 

C.J.S. — 20 C.J.S., Counties, § 395. 


ALR. — Waiver of, or estoppel to assert, 
defects in notice of claim against county or 
municipality, 148 A.L.R. 637. 
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36-11-3. When orders to be paid; registration of orders issued. 


No order shall be paid until after five days from its date and delivery, 
unless otherwise specially ordered. In the meantime, the county gov- 
erning authority may furnish the county treasurer with a full state- 
ment of all orders issued, which shall be immediately registered by him; 
when so registered, such orders shall be paid according to law, without 


further notice to the treasurer previous to the time of payment. 


History. — Orig. Code 1863, § 531; 
Code 1868, § 595; Code 1873, § 557; Code 


1882, § 557; Civil Code 1895, § 464; Civil 
Code 1910, § 580; Code 1933, § 23-1605. 


JUDICIAL DECISIONS 


Sections 7-4-2 and 7-4-15 not re- 
pealed and construed in pari materia. 
— Former Code 1933, § 23-1604 et seq. 
(see now O.C.G.A. § 36-11-3 et seq.) did 
not expressly or by necessary implication 
repeal former Code 1933, §§ 57-101 and 
57-110 (see now O.C.G.A. §§ 7-4-2 and 
7-4-15). The statutes all were to be consid- 
ered together, and when so considered, the 
sections first mentioned contemplate ad- 
ministrative action by the county officers 
in regard to the order in which lawful 
county orders shall be paid. Marion 
County v. First Nat'l Bank, 193 Ga. 263, 
18 S.E.2d 475 (1942). 

Failure to register a warrant drawn 
by the ordinary (now judge of the probate 
court) of a county may subordinate the 
payment of the warrant to that of others 
duly registered, but it does not render the 


warrant void. Neal Loan & Banking Co. v. 
Chastain, 121 Ga. 500, 49 S.E. 618 (1904). 

Mandamus to compel furnishing of 
statement. — Mandamus issued requir- 
ing by virtue of this section the ordinary 
(now judge of the probate court) to furnish 
a statement of all orders drawn by a 
predecessor in office on funds derived from 
the sale of courthouse bonds. Aaron v. 
German, 114 Ga. 587, 40 S.E. 713 (1901). 

Interest. — County warrant, which is a 
liquidated demand, even though the war- 
rant does not express any date for pay- 
ment, is as a matter of law payable on 
demand, when made five days after the 
date on which the warrant is issued, and 
will ordinarily bear interest from and af- 
ter demand was so made. Marion County 
v. First Nat’l Bank, 193 Ga. 263, 18 S.E.2d 
475 (1942). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 400. 


36-11-4. Order in which county debts paid. 


(a) When there are enough funds to pay all outstanding orders and 
other forms of indebtedness due which the treasurer is authorized to 
pay, such debts may be paid indiscriminately without regard to their 
dates. When there are enough funds to pay all forms of indebtedness 
dated prior to some particular date, all such forms of indebtedness may 
likewise be paid indiscriminately. When there are insufficient funds to 
pay all forms of indebtedness of equal degree, they shall be paid ratably. 
Under all other circumstances, debts should be paid in the order of their 
dates. 
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(b) If any person holding county orders fails to present them by 
December 1 to the county treasurer for payment, such orders shall be 


postponed in favor of all orders which were so presented and were not 


paid for want of funds. 


History. — Orig. Code 1863, §§ 530, 
532; Code 1868, §§ 594, 596; Code 1873, 
§§ 556, 558; Code 1882, §§ 556, 558; Civil 


Code 1895, §§ 463, 465; Civil Code 1910, 
$$ 579, 581; Code 19338, §§ 23-1604, 
23-1607. 


JUDICIAL DECISIONS 


Sections 7-4-2 and 7-4-15 not re- 
pealed and construed in pari materia. 
— Former Code 1933, § 23-1604 et seq. 
(see now O.C.G.A. § 36-11-3 et seq.) did 
not expressly or by necessary implication 
repeal former Code 1933, §§ 57-101 and 
57-110 (see now O.C.G.A. §§ 7-4-2 and 
7-4-15). The statutes were to be consid- 
ered together, and when so considered, the 
sections first mentioned contemplate ad- 
ministrative action by the county officers 
in regard to the order in which lawful 
county orders shall be paid. Marion 
County v. First Nat'l Bank, 193 Ga. 263, 
18 S.E.2d 475 (1942). 

Compliance with section. — Former 
Code 1933, § 23-1306 (see now O.C.G.A. 
§ 36-11-6) was substantially complied 
with by an endorsement upon the order by 
a designated county officer as follows: 
“presented for payment” on a named date 
- “insf. funds,” meaning insufficient funds; 
and this was true notwithstanding it was 
provided by former Code 1933, 
§§ 23-1604 and 23-1607 (see now 
0.C.G.A. § 36-11-4) “when there is not 


enough to pay all [county orders] of equal 
degree, they shall be paid ratably.” Can- 
dler v. W.A. Neal & Son, 46 Ga. App. 625, 
168 S.E. 265 (1933), aff'd, 180 Ga. 89, 178 
S.E. 285 (1935). 

Applicability of section when war- 
rants aggregate sum larger than trea- 
sury. — When warrants for current ex- 
penses, which have been paid by another 
from the proceeds of a loan which the 
other person made to the county (to the 
rights of the several holders of which 
warrants such person has become 
subrogated), and other warrants issued by 
the county commissioners, aggregate a 
sum larger than that which the county 
has in the county’s treasury, raised from 
the revenues of the year in which the 
various liabilities were incurred, payment 
must be made in accordance with the 
rules prescribed in former Civil Code 
1895, §§ 361 et seq. and 463 et seq. (see 
now O.C.G.A. § 36-11-2 et seq.). Butts 
County v. Jackson Banking Co., 129 Ga. 
801, 60 S.E. 149 (1907). 

Cited in Maddox v. Anchor Duck Mills, 
167 Ga. 695, 146 S.E. 551 (1929). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 722. 


36-11-5. Interest on orders presented and not paid. 


(a) On December 1 of each year, the county treasurer and the county 


governing authority shall together make an entry of all orders entitled 
to payment which were not so presented for payment and what orders 
not of equal dignity have been paid instead, in whole or in part, and 
what other orders are entitled to payment before such nonpresented 
orders. Persons holding such orders who present them without receiv- 
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ing payment before such day may have the treasurer annually mark 
thereon “Presented,” the day of presentation, and that they were not 
paid for want of funds. Such county orders, when legally issued and 
duly presented, as provided in this Code section, and not paid for want 
of funds, shall bear interest at such rate as may be prescribed by the 
county governing authority, by resolution duly adopted and entered 
upon the minutes of the county governing authority, which rate of 
interest shall in no event be more than 7 percent per annum from date 
of entry of presentation and nonpayment for want of funds. The rate so 
fixed shall be plainly written or printed upon the face of the order. 
However, interest shall not be paid on such warrant or warrants after 
July 1 following the year in which they were presented unless the 
warrant or warrants are again presented and payment is refused for 
want of funds. The treasurer or keeper of county funds shall endorse on 
the warrant the words “Presented for payment; no funds on hand with 
which to pay same. This the day of ; 


(b) Any county order issued by any county governing authority shall 
bear interest at the rate specified by resolution at the time of the 
issuance of the order, as provided in this Code section. The rate of 
interest which the warrant shall thereafter bear shall not be changed or 
affected by any subsequent resolution or change of rate of interest that 
may be adopted thereafter by the county governing authority; rather 
the warrant shall bear the rate of interest written or printed upon the 
face of the order and established by the county governing authority at 
the time of the issuance thereof. 


History. — Orig. Code 1863, § 533; 
Code 1868, § 597; Code 1873, § 508; Code 
1882, § 508; Civil Code 1895, § 466; Civil 


Code 1910, § 582; Ga. L. 1920, p. 65, § 1; 
Code 1933, § 23-1608; Ga. L. 1935, p. 110, 
§§ 1, 2; Ga. L. 1999, p. 81, § 36. 


JUDICIAL DECISIONS 


Sections 7-4-2 and 7-4-15 not re- 
pealed and construed in pari materia. 
— Former Code 1933, § 23-1604 et seq. 
(see now O.C.G.A. § 36-11-3 et seq.) did 
not expressly or by necessary implication 
repeal former Code 1933, §§ 57-101 and 
57-110 (see now O.C.G.A. §§ 7-4-2 and 
7-4-15). The statutes all were to be consid- 
ered together, and when so considered, the 
sections first mentioned contemplate ad- 
ministrative action by the county officers 
in regard to the order in which lawful 
county orders shall be paid. Marion 
County v. First Natl Bank, 193 Ga. 263, 
18 S.E.2d 475 (1942). 

Compliance with section. — Former 


Code 1933, § 23-1608 (see now O.C.G.A. 
§ 36-11-5) was substantially complied 
with by an endorsement upon the order by 
a designated county officer as follows: 
“presented for payment” on a named date 
- “nsf. funds,” meaning insufficient funds; 
and this was true notwithstanding it was 
provided by former Code 1933, 
§§ 23-1604 and 23-1607 (see now 
O.C.G.A. § 36-11-4), “when there is not 
enough to pay all [county orders] of equal 
degree, they shall be paid ratably.” Can- 
dler v. W.A. Neal & Son, 46 Ga. App. 625, 
168 S.E. 265 (1933), aff'd, 180 Ga. 89, 178 
S.E. 285 (1935). 

When interest begins. — County war- 
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rants do not bear interest, unless the 
warrants are presented for payment and 
payment is not made for want of funds, 
and an entry of such presentation and 
such nonpayment is made by the county 
treasurer on the warrant, with the date of 
presentation. When the above require- 
ments are complied with, such warrants 
bear interest from the date of entry of 
such presentation and nonpayment until 
the first day of July of the year following 
in which such entry is made. Americus 
Grocery Co. v. Pitts Banking Co., 169 Ga. 
70, 149 S.E. 776 (1929). 

Former Code 1933, § 23-1608 (see now 
0.C.G.A. § 36-11-5) assumed that the 
county treasurer would pay the warrant 
when payment was demanded, and if the 
treasurer failed to pay, contemplated that 
interest would run in virtue of former 
Code 1933, §§ 57-101 and 57-110 (see now 
O.C.G.A. §§ 7-4-2 and 7-4-15) from the 
date of the demand. Marion County v. 
First Nat'l Bank, 193 Ga. 263, 18 S.E.2d 
475 (1942). 

Interest if funds available. — Provi- 
sion in former Code 1933, § 23-1608 (see 
now O.C.G.A. § 36-11-5) that county or- 
ders when legally issued and duly pre- 
sented as therein provided “and not paid 
for want of funds, shall bear interest” if 
endorsed by the treasurer as set forth, did 
not mean that interest allowed generally 
on liquidated demands as under former 
Code 1933, §§ 57-101 and 57-110 (see now 
O.C.G.A. §§ 7-4-2 and 7-4-15), would be 
disallowed if sufficient available funds 
were in hand to pay the warrant. Marion 
County v. First Natl Bank, 193 Ga. 263, 
18 S.E.2d 475 (1942). 

Recovery of full value of instru- 
ment. — In a suit by the endorsee against 
the endorser to recover upon the contract 
of endorsement, the plaintiff is entitled to 
recover the full face value of the order 
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with any interest legally due thereon as 
provided in this section. Candler v. W.A. 
Neal & Son, 46 Ga. App. 625, 168 S.E. 265 
(1933), aff'd, 180 Ga. 89, 178 S.E. 285 
(1935). 

Treasurer cannot go behind judg- 
ment. — Order drawn by the ordinary 
(now judge of the probate court) of a 
county on the treasurer for the payment of 
a debt due by the county is evidence of an 
adjudication by the ordinary (now judge of 
the probate court) that the amount stated 
in the order is due; and the treasurer 
cannot go behind this judgment, except for 
fraud or mistake as to the amount of the 
indebtedness. Thompson v. Shurling, 184 
Ga. 836, 193 S.E. 880 (1937). 

Duty of treasurer when payment 
refused. — An official duty of a county 
treasurer, to whom a regularly issued 
warrant drawn by the ordinary (now 
judge of the probate court) having control 
of the finances of the county is presented 
for payment, when payment is refused, is 
to make the entry on the warrant pre- 
scribed by the statute. Thompson v. 
Shurling, 184 Ga. 836, 193 S.E. 880 
(1937). 

Orders drawn upon nonexistent 
funds. — This section clearly contem- 
plates the existence of county orders 
drawn upon funds not in esse, and the 
warrants are not for that reason illegal. 
Walker v. Stephens, 175 Ga. 405, 165 S.E. 
99 (1932). 

Mandamus. — Court did not err in 
granting mandamus absolute requiring 
county treasurer to make entry on a 
county warrant issued by the ordinary 
(now judge of the probate court) in favor of 
petitioner indicating that the warrant was 
prevented and not paid for by lack of 
funds. Thompson v. Shurling, 184 Ga. 836, 
193 S.E. 880 (1937). 

Cited in Hartley v. Nash, 157 Ga. 402, 
121 S.E. 295 (1924). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 405. 


36-11-6. Negotiability of county orders. 


All county orders are transferable by delivery or endorsement; and 
the endorser shall be liable according to the terms of his endorsement, 
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as in commercial paper, provided that no transfer can take place so as 
to prevent a treasurer from setting off any sum that the payee may owe 


the county at the date of the order. 


History. — Orig. Code 1863, § 534; 
Code 1868, § 598; Code 1873, § 560; Code 


1882, § 560; Civil Code 1895, § 467; Civil 
Code 1910, § 583; Code 1933, § 23-1606. 


JUDICIAL DECISIONS 


Sections 7-4-2 and 7-4-15 not re- 
pealed and construed in pari materia. 
— Former Code 1933, § 23-1604 et seq. 
(see now O.C.G.A. § 36-11-3 et seq.) did 
not expressly or by necessary implication 
repeal former Code 1933, §§ 57-101 and 
57-110 (see now O.C.G.A. §§ 7-4-2 and 
7-4-15). The statutes all were to be consid- 
ered together, and when so considered, the 
sections first mentioned contemplate ad- 
ministrative action by the county officers 
in regard to the order in which lawful 
county orders shall be paid. Marion 
County v. First Nat'l Bank, 193 Ga. 263, 
18 S.E.2d 475 (1942). 

Effect of endorsement. — Payee may 
have authorized the delivery of a warrant 
to the payee’s son-in-law only for the pur- 
pose of safekeeping, yet, if at that time the 
warrant bore the payee’s genuine signa- 
ture as an endorsement thereon, the 
payee thereby gave to the depositary such 
external indicia of the right of disposing of 
the warrant that the depositary could, by 
pledging the same to an innocent person 
for a present consideration, divest the 
payee’s title. Lilly v. Citizens’ Bank & 
Trust Co., 44 Ga. App. 653, 162 S.E. 639 
(1932). 

Discounting of warrants. — Inas- 
much as the law authorizes a sale of 
county warrants and provides the method 


by which the vendor shall be liable to the 
vendee, and how the county shall be liable 
for interest, there is nothing illegal in the 
arrangement which was made between 
the county and the banks in discounting 
the legal warrants issued by the county. 
Southern Ry. v. Fulton County, 170 Ga. 
248, 152 S.E. 567 (1930). 

An order or warrant is prima-facie 
evidence of indebtedness on the part of 
the county to the payee, transferee, or 
endorsee, of the validity of the claim for 
which the warrant is issued, and the bur- 
den of proving the warrant invalid is upon 
the commissioners or the ordinary (now 
judge of the probate court), as the case 
may be. Blue Island State Bank v. McRae, 
169 Ga. 279, 150 S.E. 151 (1929). 

Subrogation of rights of maker of 
illegal loan to rights of warrant 
holder. — When a county incurs a lawful 
liability for a current expense, and issues 
a warrant on the treasury for the war- 
rant’s payment, and subsequently pro- 
cures another to pay the warrant out of a 
loan which the other person makes to the 
county, upon disaffirmance of the illegal 
loan by the county the lender is 
subrogated to the rights of the warrant 
holder whose warrant was paid out of the 
proceeds of the illegal loan. Butts County 
v. Jackson Banking Co., 129 Ga. 801, 60 
S.E. 149 (1907). 


RESEARCH REFERENCES 


C.J.S. — 10 C.J.S., Bills and Notes, 
§§ 127, 129. 


36-11-7. Satisfaction of judgment against county. 


The private property of the citizens of a county shall not be bound by 
any judgment obtained against the county. Such judgment, if binding, 
shall be satisfied from money raised by lawful taxation. 
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History. — Orig. Code 1863, § 480; 
Code 1868, § 542; Code 1873, § 508; Code 


CLAIMS AGAINST COUNTIES 


36-11-7 


1882, § 508; Civil Code 1895, § 363; Civil 
Code 1910, § 412; Code 1933, § 23-1603. 


JUDICIAL DECISIONS 


Appropriation of moneys for liabil- 
ity policy premiums and for damages 
exceeding policy limits. — Board of 
commissioners must appropriate moneys 
for insurance premiums on any policy 
which might pay a plaintiff if plaintiff’s 


suit is ultimately successful in plaintiff's 
claim against the county or must appro- 
priate moneys to pay actual damages 
should plaintiff’s recovery exceed the pol- 
icy limits. Dodson v. Floyd, 529 F. Supp. 
1056 (N.D. Ga. 1981). 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, §§ 419, 
420. 


ALR. — County as subject to garnish- 
ment process, 60 A.L.R. 823. 
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T.36, C.12 


LOCAL GOVERNMENT 


36-12-2 


CHAPTER 12 


SUPERVISION AND SUPPORT OF PAUPERS 


Sec. 

36-12-1. General supervision of pau- 
pers. 

36-12-2. Eligibility for benefits. 

36-12-3. Duty of relatives to support 


paupers generally; right of 
county to recover from rela- 
tives for provisions furnished. 


Cross references. — Provision of hos- 
pital care for the indigent generally, 
§ 31-8-1. Establishment of county depart- 


Sec. 

36-12-4. Liability of person sending 
pauper to county for support 
purposes. 

36-12-5. Interment or cremation of de- 


ceased indigents. 


ments of family and children’s services, 
§ 49-3-1. 


36-12-1. General supervision of paupers. 


The general supervision of all paupers is vested in the county 


governing authority. 


History. — Laws 1792, Cobb’s 1851 
Digest, p. 346; Laws 1818, Cobb’s 1851 
Digest, p. 347; Code 1863, § 710; Code 


1868, § 776; Code 1878, § 754; Code 
1882, § 754; Civil Code 1895, § 426; Civil 
Code 1910, § 541; Code 1933, § 23-2101. 


JUDICIAL DECISIONS 


Inquiry as to chargeability. — Until 
there has been some inquiry into the cir- 
cumstances of the poor who will be treated 
as paupers and who shall become charge- 
able to the county, no persons can be 
properly said to be so chargeable. Justices 
of Inferior Court v. Chapman, 16 Ga. 89 
(1854). 


Confederate soldiers, referred to in 
the expression “indigent pensioners,” as 
used in Ga. L. 1909, p. 17, § 2, cannot be 
classed as paupers. Clark v. Walton, 137 
Ga. 277, 73 S.E. 392 (1911). 


RESEARCH REFERENCES 


ALR. — Presumption and burden of 
proof of settlement in action by one town 
or poor district against another for sup- 
port of pauper, 99 A.L.R. 457. 


Tort liability of municipality or other 
governmental subdivision in connection 
with poor relief activities, 134 A.L.R. 762. 


36-12-2. Eligibility for benefits. 


No person who is able to maintain himself by labor or who has 
sufficient means shall be entitled to the benefits of the provision for the 
poor. In cases where women are unable to maintain themselves and the 
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36-12-2 


SUPERVISION AND SUPPORT OF PAUPERS 


36-12-3 


helpless children they may have, they may be aided to the extent 
required in the furnishing of food, clothing, or shelter. 


History. — Orig. Code 1863, § 715; 
Code 1868, § 785; Code 1873, § 763; Code 


1882, § 763; Civil Code 1895, § 438; Civil 
Code 1910, § 553; Code 1933, § 23-2301. 


JUDICIAL DECISIONS 


Levy valid even if Act unconstitu- 
tional. — An item of a county tax levy for 
the “support of paupers,” as provided un- 
der the Constitution, will not be enjoined 
on the ground that it is null and void, even 
if, as alleged, the moneys are to be ex- 
pended as provided under an unconstitu- 


tional Act, unless it also appears that the 
levy itself is for some reason invalid. If the 
Act is invalid, the tax must nevertheless 
be levied. J.G. McCrory Co. v. Board of 
Comm’rs of Rds. & Revenues, 177 Ga. 242, 
170 S.E. 18 (1933) (decided under former 
Civil Code 1910, §§ 550 and 553.). 


36-12-3. Duty of relatives to support paupers generally; right of 
county to recover from relatives for provisions fur- 


nished. 


The father, mother, or child of any pauper contemplated by Code 
Section 36-12-2, if sufficiently able, shall support the pauper. Any 
county having provided for such pauper upon the failure of such 
relatives to do so may bring an action against such relatives of full age 
and recover for the provisions so furnished. The certificate of the judge 
of the probate court that the person was poor and was unable to sustain 
himself and that he was maintained at the expense of the county shall 
be presumptive evidence of such maintenance and the costs thereof. 


History. — Orig. Code 1863, §§ 716, 
717; Code 1868, §§ 786, 787; Code 1873, 
§§ 764, 765; Code 1882, §§ 764, 765; Civil 
Code 1895, §§ 439, 440; Civil Code 1910, 
§§ 554, 555; Code 1938, §§ 23-2302, 
23-2303. 


Cross references. — Duty of parents 
to support child, § 19-7-2. Child Support 
Recovery Act, § 19-11-1 et seq. Uniform 
Reciprocal Enforcement of Support Act, 
§ 19-11-40 et seq. 


JUDICIAL DECISIONS 


Considering former Code 1933, 
§§ 23-2302 and 23-2303 (see now 
O.C.G.A. § 36-12-3) in connection with 
cognate sections, the words “any pauper 
contemplated by former Code 1933, 
§ 23-2301 (see now O.C.G.A. § 36-12-2),” 
refer to one who is completely destitute. 
Citizens & S. Naťl Bank v. Cook, 182 Ga. 
240, 185 S.E. 318 (1936). 

When mother must support chil- 
dren. — On the death of a father the duty 
of supporting the children devolves upon 
the mother, when the mother has the 
ability, and the infant child is without 


means, and is unable to earn a mainte- 
nance. Thompson v. Georgia Ry. & Power 
Co., 163 Ga. 598, 136 S.E. 895 (1927). 
Child must be destitute. — Child has 
no right to recover unless the child is 
completely destitute. Crane v. Crane, 225 
Ga. 605, 170 S.E.2d 392 (1969). 
Mother’s right of support from 
child. — Destitute mother being a pauper 
within the meaning of this section and 
having a son of sufficient ability to support 
her, has a right to such support from the 
son, and when the destitute mother has 
the right to support from her son, a court 
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of equity may provide a remedy to enforce 
the right. Citizens & S. Natl Bank v. 
Cook, 182 Ga. 240, 185 S.E. 318 (1936). 

Wrongful birth damages. — In action 
for damages under federal wrongful birth 
claim, extraordinary expenses of the 
child’s care are recoverable beyond the 
child’s eighteenth birthday if the child will 
be completely destitute as Georgia law 
imposes the duty to support on parents of 
a destitute adult. Campbell v. United 
States, 795 F. Supp. 1118 (N.D. Ga. 1990), 
aff'd, 962 F.2d 1579 (11th Cir. 1992), cert. 
denied, 507 U.S. 909, 113 S. Ct. 1254, 122 
L. Ed. 2d 653 (1993). 

Confederate soldiers, referred to in 
the expression “indigent pensioners,” as 


LOCAL GOVERNMENT 


36-12-4 


used in Ga. L. 1909, p. 173, § 2, cannot be 
classed as paupers. Clark v. Walton, 137 
Ga. 277, 73 S.E. 392 (1911). 

Jurisdiction of petition for wife’s 
support. — If a petition by a wife for 
support from her husband is considered as 
an action for alimony against the defen- 
dant husband, the petition must be 
brought in the county of his residence, and 
a court would be without jurisdiction of 
the cause in another county. Davenport v. 
Davenport, 215 Ga. 496, 111 S.E.2d 57 
(1959). 

Cited in Owens v. Parham, 350 F. Supp. 
598 (N.D. Ga. 1972); Still v. Still, 199 Ga. 
App. 723, 405 S.E.2d 762 (1991). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 79 Am. Jur. 2d, Welfare 
Laws, §§ 80 et seq., 89 et seq. 

C.J.S. — 41 C.J.S., Husband and Wife, 
§§ 16, 66 et seq. 67A C.J.S., Parent and 
Child, §§ 44, 45. 

ALR. — Liability of parent for dental 
services to minor child, 7 A.L.R. 1070. 

Criminal liability of father for failure to 
support child who is living apart from him 
without his consent, 23 A.L.R. 864. 


Survival of statutory liability for sup- 
port of relative, 96 A.L.R. 537. 

Nature of care contemplated by statute 
imposing general duty to care for indigent 
relatives, 92 A.L.R.2d 348. 

Constitutionality of statutory provision 
requiring reimbursement of public by 
child for financial assistance to aged par- 
ents, 75 A.L.R.3d 1159. 


36-12-4. Liability of person sending pauper to county for sup- 
port purposes. 


Any inhabitant of any county, city, town, or village in or out of this 
state who sends a pauper to some county in this state by paying the 
expense of his transportation or otherwise has him removed for the 
purpose of burdening some other community shall be personally liable 
for the support of the pauper in the county where he locates. If the 
person who transports a pauper is insolvent or does not respond to such 
demand from any cause, the county from which the transportation took 
place shall be liable. 


History. — Orig. Code 1863, §§ 718, 
719; Code 1868, §§ 789, 790; Code 1873, 
§$ 767, 768; Code 1882, §§ 767, 768; Civil 


Code 1895, §§ 442, 448; Civil Code 1910, 
$$ 557, 558; Code 1933, §§ 23-2305, 
23-2306. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 79 Am. Jur. 2d, Welfare 
Laws, § 86. 
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36-12-5. Interment or cremation of deceased indigents. 


(a) Whenever any person dies in this state and the decedent, his or 
her family, and his or her immediate kindred are indigent and unable 
to provide for the decedent’s decent interment or cremation, the 
governing authority of the county wherein the death occurs shall make 
available from county funds a sum sufficient to provide a decent 
interment or cremation of the deceased indigent person or to reimburse 
such person as may have expended the cost thereof voluntarily, the 
exact amount thereof to be determined by the governing authority of 
the county but shall not exceed the lesser of the actual costs of 
interment or cremation. 


(b) The Department of Corrections is authorized to reimburse the 
governing authority of the county where expenditures have been made 
in accordance with this Code section for the burial or cremation of any 
inmate under the authority, jurisdiction, or control of the Department of 
Corrections; but in no case shall the governing authority of the county 
be entitled to reimbursement where the decedent was in the custody of 
a county correctional institution or other county correctional facility. 


History. — Ga. L. 1863-64, p. 60, § 1; 
Code 1868, § 788; Code 1873, § 766; Code 
1882, § 766; Civil Code 1895, § 441; Civil 
Code 1910, § 556; Code 1933, § 23-2304; 
Ga. L. 1967, p. 616, § 1; Ga. L. 1972, p. 
971, § 1; Ga. L. 1974, p. 616, § 1; Ga. L. 
1978, p. 1048, § 1; Ga. L. 1980, p. 722, 
§ 1; Ga. L. 1982, p. 2107, § 34; Ga. L. 
1983, p. 3, § 27; Ga. L. 1985, p. 265, § 1; 
Ga. L. 1985, p. 283, § 1; Ga. L. 1991, p. 


431, $$ 1, 2; Ga. L. 2013, p. 669, § 1/SB 
83. 

Cross references. — Embalming, 
transportation, and care of bodies gener- 
ally, T. 31, C. 21. Notifying of commis- 
sioner of corrections and county coroner 
upon sudden death of inmate or death of 
inmate under unusual circumstances, 
§ 42-5-7. 


JUDICIAL DECISIONS 


Coroner’s right to reimbursement. 
— When a coroner, not officially but as an 
individual, caused dead paupers, the vic- 
tims of a storm, to be buried decently, the 


coroner was entitled to be reimbursed by 
the county. Walker v. Sheftall, 73 Ga. 806 
(1884). 


OPINIONS OF THE ATTORNEY GENERAL 


Nature of county’s responsibility. — 
County has fulfilled the county’s responsi- 
bility under this section when the county 
makes available from county funds at 
least $75.00, but not more than $125.00, 
to provide a decent interment for a de- 
ceased pauper; whether these funds are 
used to provide a lined pine coffin, plus 


normal burial expenses, or any other 
means of decent interment, is at the op- 
tion of the county. 1971 Op. Atty Gen. No. 
U71-129 (decided prior to 1991 amend- 
ment deleting provisions relating to min- 
imum and maximum amounts from 


0.C.G.A. § 36-12-5). 
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36-13-1 


CHAPTER 13 


BUILDING, ELECTRICAL, AND OTHER CODES 


Sec. 

36-13-1. Creation, adoption, amend- 
ment, and repeal of codes. 

36-13-2. Matters which may be covered 
by county codes. 

36-13-3. Adoption of codes by reference 
to national or regional codes. 

36-13-4. Contracts with other political 
subdivisions to issue building 
permits and enforce codes. 

36-13-5. Appointment of inspectors and 


assistants. 

36-13-5.1. Issuance of citations for viola- 
tion in certain counties; juris- 
diction; warrant for arrest for 
failure to appear in response to 
citation. 


36-13-6. Promulgation of rules and reg- 
ulations concerning permits 
Cross references. — Adoption by 


counties and municipalities of the Georgia 
State Plumbing Code, the Georgia State 


Sec. 

and inspections; establishment 
of fees or charges. 

Areas to which codes, rules, 
and regulations may be made 
applicable. 

Notice and hearing prior to en- 
actment of codes, rules, or reg- 
ulations. 

Appropriation and expenditure 
of funds. 

Remedies for actual or pro- 
posed violations of codes, rules, 
or regulations. 

Compliance as prerequisite to 
issuance of permit; failure to 
secure required permit. 
Criminal penalty for violations 
of codes, rules, or regulations. 


36-13-7. 


36-13-8. 


36-13-9. 


36-13-10. 


36-13-11. 


36-13-12. 


Electrical Code, § 8-2-20 et seq. Local 
Government Code Enforcement Boards, 
§ 36-74-1 et seq. 


JUDICIAL DECISIONS 


Authority of county to impose addi- 
tional tax on building permits. — Ga. 
L. 1960, p. 560, § 1 et seq. does not give a 
county the authority to impose a tax or 
charge in addition to all charges currently 


imposed for building permits, when those 
funds are allocated directly to the board of 
education. DeKalb County v. Brown Bldrs. 
Co., 227 Ga. 777, 183 S.E.2d 367 (1971). 


36-13-1. Creation, adoption, amendment, and repeal of codes. 


The county governing authority in this state is authorized to make, 
adopt, amend, and repeal building, housing, electrical, plumbing, gas, 
and other similar codes relating to the construction, livability, sanita- 
tion, erection, equipment, alteration, repair, occupancy, or removal of 
buildings and structures located outside of the corporate limits of any 
municipality in the county. 


History. — Ga. L. 1961, p. 560, § 1. 
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36-13-1 BUILDING, ELECTRICAL, AND OTHER CODES 36-13-4 
RESEARCH REFERENCES 


Am. Jur. 2d. — 13 Am. Jur. 2d, Build- Zoning authority as estopped from re- 
ings, §§ 2 et seq., 44. voking legally issued building permit, 26 
ALR. — Rights of permittee under ille- A.L.R.5th 736. 
gally issued building permit, 6 A.L.R.2d 
960. 


36-13-2. Matters which may be covered by county codes. 


The codes authorized in Code Section 36-13-1 may embrace such 
matters as the preparation and submission of plans and specifications; 
issuance of permits; standards governing the kind, quality, and perfor- 
mance of materials, equipment, and workmanship; establishment of 
fire zones; fireproofing; means of egress and ingress; floor area per 
occupant; and sanitary facilities and usage proceedings in connection 
with unsafe, unsanitary, or inadequate structures. The enumeration in 
this Code section shall not be construed as being exclusive. 


History. — Ga. L. 1961, p. 560, § 2. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 13 Am. Jur. 2d, Build- C.J.S. — 101A C.J.S., Zoning and Land 
ings, § 13 et seq. Planning, § 255 et seq. 


36-13-3. Adoption of codes by reference to national or regional 
codes. 


The codes authorized in Code Section 36-13-1 may be adopted by 
reference to national or regional codes. 


History. — Ga. L. 1961, p. 560, § 3. 
JUDICIAL DECISIONS 


Cited in Wilson v. Auto-Owners Ins. 
Co., 159 Ga. App. 315, 283 S.E.2d 308 
(1981). 


36-13-4. Contracts with other political subdivisions to issue 
building permits and enforce codes. 


The county governing authority is permitted to contract with munic- 
ipalities and other political subdivisions of the state possessing the 
authority to issue building permits and to enforce building, electrical, 
plumbing, gas, housing, and other similar codes, in order to administer 
efficiently the powers granted under this chapter. 
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History. — Ga. L. 1961, p. 560, § 4. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 423 et seq. 


36-13-5. Appointment of inspectors and assistants. 


The county governing authority shall have the authority to appoint 
building, electrical, plumbing, gas, and housing inspectors for its 
county and to appoint such other assistants as the authority may deem 
necessary. 


History. — Ga. L. 1961, p. 560, § 5. 


36-13-5.1. Issuance of citations for violation in certain counties; 
jurisdiction; warrant for arrest for failure to appear 
in response to citation. 


In all counties of this state having a population of 550,000 or more 
according to the United States decennial census of 1970 or any future 
such census, any employee who is authorized to enforce any county 
code, ordinance, regulation, rule, or other order, including such related 
ordinances, codes, and regulations as drainage regulations, soil erosion 
and sedimentation control regulations, subdivision and zoning regula- 
tions, water and sewer regulations, and any other land development or 
construction regulations of such county, shall have the authority to 
issue citations to any person who shall violate any such county code, 
ordinance, regulation, or order which shall be in effect in such counties. 
Such citations shall command the appearance of such person at a 
designated regular session of a court in such county having the 
jurisdiction of a commitment court throughout the entire county. At 
such time and place such court shall act as a court of inquiry with all 
the powers and authorities as specified in Code Section 17-8-5. In the 
event that any such person shall fail to appear in response to a citation, 
a warrant shall be issued for the arrest of such person for violation of 
such county code, ordinance, regulation, rule, or order without the 
necessity of any further action. 


History. — Ga. L. 1981, p. 3261, § 1; 1982, p. 2107, § 35; Ga. L. 19838, p. 3, 
Code 1981, § 36-13-5.1, enacted by Ga. L. § 27; Ga. L. 1987, p. 3, § 36. 
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36-13-6. Promulgation of rules and regulations concerning per- 
mits and inspections; establishment of fees or charges. 


The county governing authority shall have the authority to make 
rules and regulations concerning permits for and inspections of con- 
struction equipment and the alteration, repair, or removal of buildings, 
signs, and other structures outside the corporate limits of municipali- 
ties located in its county. It may prescribe fees or charges for permits 
and inspections, which fees shall be fixed and charged by the governing 
authority and shall be paid to the county treasurer by the applicant for 
such permits or inspections. 


History. — Ga. L. 1961, p. 560, § 6. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 13 Am. Jur. 2d, Build- C.J.S. — 101A C.J.S., Zoning and Land 
ings, § 9 et seq. Planning, §§ 64, 65, 131, 255, 256. 


36-13-7. Areas to which codes, rules, and regulations may be 
made applicable. 


The county governing authority shall have the authority to make 
such codes, rules, and regulations as are permitted under this chapter 
for: 


(1) The entire unincorporated area of the county; 


(2) Any militia district within the unincorporated area of the 
county; 


(3) Any land lot; 


(4) Any land and water areas 500 feet wide on either side of any 
state or county highway or any section of such highway within the 
unincorporated area of the county; 


(5) Any land or water areas 500 feet wide on either side of any 
water line of the stream or water reservoir or section thereof within 
the unincorporated area of the county; or 


(6) Any portion of the unincorporated area of the county lying 


within a specified distance of the boundaries of a municipality in the 
county. 


History. — Ga. L. 1961, p. 560, § 8. 
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36-13-8. Notice and hearing prior to enactment of codes, rules, 
or regulations. 


Before enacting any of the codes, rules, or regulations permitted in 
this chapter, the county governing authority shall hold a public hearing 
thereon. At least 15 days’ notice of the time and place of the hearing 
shall be published in a newspaper of general circulation in the county. 


History. — Ga. L. 1961, p. 560, § 7. 
RESEARCH REFERENCES 


C.J.S. — 101A C.J.S., Zoning and Land state statutes requiring publication of of- 
Planning, § 14. ficial notices and the like in such newspa- 
ALR. — What constitutes newspaper of per, 24 A.L.R.4th 822. 
“general circulation” within meaning of 


36-13-9. Appropriation and expenditure of funds. 


The county governing authorities are authorized to appropriate and 
expend funds for the purposes of this chapter. 


History. — Ga. L. 1961, p. 560, § 12. 


36-13-10. Remedies for actual or proposed violations of codes, 
rules, or regulations. 


When any violation of any of the codes, rules, and regulations which 
are adopted by the county governing authority under this chapter is or 
is proposed to be committed, the inspectors appointed under this 
chapter, the county attorney, some other appropriate authority of the 
county, or any adjacent or neighboring property owner who would be 
damaged by the violation, in addition to other remedies, may institute 
injunction, mandamus, or other appropriate action or proceeding to 
prevent, correct, or abate the violation or threatened violation. 


History. — Ga. L. 1961, p. 560, § 11. 
RESEARCH REFERENCES 


C.J.S. — 101A C.J.S., Zoning and Land 
Planning, § 432 et seq. 


36-13-11. Compliance as prerequisite to issuance of permit; 
failure to secure required permit. 


Full compliance with all rules, regulations, and requirements set up 
under this chapter shall be a prerequisite to issuance of any permit. 
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36-13-11 BUILDING, ELECTRICAL, AND OTHER CODES 36-13-12 


Failure to secure such permit as is required is declared to be a 
misdemeanor. 


History. — Ga. L. 1961, p. 560, § 9. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 13 Am. Jur. 2d, Build- C.J.S. — 101A C.J.S., Zoning and Land 
ings, § 8 et seq. Planning, § 255 et seq. 


36-13-12. Criminal penalty for violations of codes, rules, or 
regulations. 


The violation of any of the codes, rules, and regulations adopted by 
the county governing authority under this chapter is declared to be a 
misdemeanor. Any person violating any such codes, rules, and regula- 
tions shall be guilty of a misdemeanor. Each and every day such 
violation continues shall be deemed a separate offense. 


History. — Ga. L. 1961, p. 560, § 10. 
RESEARCH REFERENCES 


C.J.S. — 101A C.J.S., Zoning and Land 
Planning, § 449 et seq. 
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CHAPTER 14 
COUNTY BRIDGES 
Sec. Sec. 
36-14-1. Erection of bridges across nav- 36-14-38. Contracts with federal govern- 
igable streams. ment for bridges across 
36-14-2. Building and maintaining streams bordering land ceded 
bridges over rivers bordering to United States. 


adjacent states. 


Cross references. — Acquisition of 32, C. 3. Bridge repair bonds, § 32-4-70 et 
property by counties and municipalities seq. 
for transportation purposes generally, T. 


36-14-1. Erection of bridges across navigable streams. 


The consent of the state is given to and authority is vested in the 
county governing authority to erect bridges across the navigable 
streams that lie wholly within the state, whenever in the judgment of 
the county governing authority the public interest may be subserved 
thereby, upon its compliance with the law of Congress requiring the 
approval of the secretary of transportation and the chief of engineers of 
the United States, as embodied in the statutes of the United States 
passed by the Fifty-fifth Congress and approved March 3, 1899. 


History. — Ga. L. 1904, p. 100, § 1; U.S. Code. — The federal Act referred 
Civil Code 1910, § 427; Code 1933, to in this Code section is codified at 33 
§ 23-2004. U.S.C. §§ 401, 403. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 92 et seq. 
ways, Streets, and Bridges, §§ 44 et seq., C.J.S. — 11 C.J.S., Bridges, § 4 et seq. 


36-14-2. Building and maintaining bridges over rivers border- 
ing adjacent states. 


Counties lying adjacent to any river on the border or forming the 
boundary between this state and another shall have the same power, 
acting by and through the proper county authorities, to build and 
maintain bridges over such river as the counties now have to build and 
maintain bridges over streams lying wholly within their borders, 
provided that this power shall not be exercised except to cooperate with 
the proper authorities of the adjacent state in building and maintaining 
such bridges, on the principle that each state is to build simultaneously 
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from its own bank to the middle of the river and afterwards to maintain 
and keep up the part of the bridge which it has built; and provided, 
further, that no bridge shall be erected under this Code section at any 
point where the river exceeds, at low-water mark, 2,000 feet in breadth. 


History. — Ga. L. 1895, p. 78, § 1; Civil Ga. L. 1920, p. 62, § 1; Code 1933, 
Code 1895, § 372; Civil Code 1910, § 424; § 23-2001; Ga. L. 1987, p. 3, § 36. 


JUDICIAL DECISIONS 


Cited in Havird v. Richmond County, 47 
Ga. App. 580, 171 S.E. 220 (1933). 


36-14-3. Contracts with federal government for bridges across 
streams bordering land ceded to United States. 


(a) The county governing authority may contract and pay out of the 
funds of the county such sums of money as it deems equitable and just 
to the authorities of the United States for the county’s fair proportion of 
the cost of building any bridge which it deems necessary to erect across 
any stream dividing the county or some part thereof from lands over 
which the jurisdiction has been ceded to the government of the United 
States for any purpose, provided that it shall thereafter be the duty of 
the authorities of the United States to keep such bridges in repair, to 
renew them as often as may be necessary, and to keep them open for the 
free and uninterrupted travel of the public. 


(b) The United States is vested with full and complete jurisdiction 
over grounds necessary for the erection of piers and approaches to such 
bridges on each side of such streams, so far as may be necessary for the 
erection, repair, and protection of the bridges and approaches. 


History. — Ga. L. 1895, p. 76, §§ 1,2; 1910, §§ 425, 426; Code 1933, 
Civil Code 1895, §§ 373, 374; Civil Code §§ 23-2002, 23-2003. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, § 45. 
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CHAPTER 15 
COUNTY LAW LIBRARY 

Sec. Sec. 

36-15-1. Board of trustees created in 36-15-9. Collection of additional costs in 
each county; composition; court cases; amount; determi- 
chairperson; quorum. nation of need as prerequisite 

36-15-2. Secretary-treasurer of board; to collection; collection in cer- 
designation and compensation tain criminal cases. 
of librarian. 36-15-10. Prior actions, decisions, con- 

36-15-3. Bond of secretary-treasurer. tracts, and purchases of boards 

36-15-4. Powers and duties of board of prior to March 19, 1971, rati- 
trustees generally. fied. 

36-15-5. Control, deposit, and invest- 36-15-11. Receipt and disbursement of 
ment of funds. funds by counties having popu- 

36-15-6. Receipt and investment of lation of 950,000 or more [Re- 
money and property. pealed]. 

36-15-7. Use of funds. 36-15-12. Applicability to city court of 

36-15-8. Furnishing of space and utili- city having population of 
ties by county governing au- 300,000 or more. 
thority. 36-15-13. Annual audit required. 

Cross references. — County and re- 


gional public libraries, § 20-5-40 et seq. 
OPINIONS OF THE ATTORNEY GENERAL 


Assistant district attorneys eligible § 1 et seq.; therefore, an assistant district 
to serve on library board. — Assistant attorney is eligible to serve as a member of 
district attorneys are practicing attorneys the board of trustees of a county law 
within the meaning of Ga. L. 1971, p. 180, library. 1973 Op. Att’y Gen. No. U73-112. 


36-15-1. Board of trustees created in each county; composition; 
chairperson; quorum. 


There is created in each county in this state a board to be known as 
the board of trustees of the county law library, hereafter referred to as 
the board. The board shall consist of the chief judge of the superior 
court of the circuit in which the county is located; the judge of the 
probate court; the senior judge of the state court, if any; the chief judge 
of the magistrate court; the district attorney of the circuit in which the 
county is located; a solicitor-general of the state court, if any; the clerk 
of the superior court; and two practicing attorneys of the county. The 
practicing attorneys shall be selected by the other trustees and shall 
serve at their pleasure. All of the trustees shall serve without pay. The 
chief judge of the superior court shall be chairperson of the board. A 
majority of the members of the board shall constitute a quorum for the 
purpose of transacting all business that may come before the board. 
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History. — Ga. L. 1971, p. 180, § 1; Ga. The 2017 amendment, effective July 
L. 1978, p. 480, § 1; Ga. L. 1997, p. 392, 1, 2017, inserted “the chief judge of the 
§ 1; Ga. L. 2016, p. 435, § 2/HB 851; Ga. magistrate court;” in the middle of the 
L. 2017, p. 548, § 1/HB 453. second sentence. 


36-15-2. Secretary-treasurer of board; designation and compen- 
sation of librarian. 


(a) There is created an office to be known as secretary-treasurer of 
the board of trustees of the county law library in each county. The 
secretary-treasurer shall be selected and appointed by the board and 
shall serve at the pleasure of the board. The board may appoint one of 
its own members as secretary-treasurer or, in its discretion, may 
designate some other person to act as secretary-treasurer of the board. 
The secretary-treasurer of the board shall perform the duties provided 
for the treasurer in this chapter. 


(b) The board of trustees may designate the judge of the probate 
court or a deputy clerk of the superior court of each county to act as 
librarian; any such official shall not receive any additional compensa- 
tion for the performance of such duties. The board, however, in its 
discretion, may designate some other person to act as librarian and 
shall fix the compensation for such person. 


History. — Ga. L. 1971, p. 180, § 2; Ga. 
L. 1973, p. 430, § 2; Ga. L. 1976, p. 700, 
§ 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Dual capacity prohibited. — Librar- as librarian-secretary. 1975 Op. Atty Gen. 
ian designated and compensated under No. U75-16. 
this section may not serve in dual capacity 


36-15-3. Bond of secretary-treasurer. 


The secretary-treasurer of the board shall give a good and sufficient 
surety bond, payable to the county, in such an amount as may be 
determined by the board, to account faithfully for all funds received and 
disbursed by him. The premium on the bond shall be paid out of the 
county law library fund. 

History. — Ga. L. 1971, p. 180, § 8. 

RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 160. 
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36-15-4. Powers and duties of board of trustees generally. 


The board of trustees is given the following powers and duties: 


(1) To provide for the collection of all money provided for in this 
chapter; 


(2) To select the books, reports, texts, and periodicals; 


(3) To make all necessary rules and regulations governing the use 
of the library; 


(4) To keep records of all its meetings and proceedings; 


(5) To exercise all other powers necessary for the proper adminis- 
tration of this chapter; and 


(6) To enter into agreements with the boards of trustees of other 
county law libraries within the same judicial circuit for the purpose 
of pooling funds to purchase books, reports, texts, and periodicals and 
to purchase or lease computer related research equipment and 
programs; to provide for the joint use of such books, reports, texts, 
periodicals, and computer related research equipment and programs 
within the same judicial circuit; and to provide where said books, 
reports, texts, periodicals, and computer related research equipment 
and programs may be maintained. 


History. — Ga. L. 1971, p. 180, § 4; Ga. related” was substituted for 
L. 1994, p. 1923, § 1. “computer-related” in three places in 
Code Commission notes. — Pursuant paragraph (6). 
to Code Section 28-9-5, in 1994, “computer 


36-15-5. Control, deposit, and investment of funds. 


The board shall have control of the funds provided for in this chapter. 
All funds received shall be deposited in a special account to be known as 
the county law library fund. The board shall have authority to expend 
the funds in accordance with this chapter and to invest any of the funds 
so received in any investments which are legal investments for fiducia- 
ries in this state. 


History. — Ga. L. 1971, p. 180, § 3. 


36-15-6. Receipt and investment of money and property. 


The board may take, by gift, grant, devise, or bequest, any money, 
real or personal property, or other thing of value and may hold or invest 
the same for the uses and purposes of the library. 


History. — Ga. L. 1971, p. 180, § 5. 
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RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 219 et 
seq. 


36-15-7. Use of funds. 


(a) The money paid into the hands of the treasurer of the board of 
trustees of the county law library shall be used for the purchase of law 
books, reports, texts, periodicals, supplies, desks, and equipment and 
for the maintenance, upkeep, and operation of the law library, including 
the services of a librarian and, within the discretion of the board of 
trustees, payment for purchases made by a county’s superior court, 
state court, probate court, magistrate court, or juvenile court, and for 
the purchase or leasing of computer related legal research equipment 
and programs, and, at the discretion of the county governing authority, 
for the establishment and maintenance of the codification of county 
ordinances. However, the amount transferred to the county governing 
authority for codification pursuant to this subsection shall not exceed 
the cost of establishing or maintaining the codification. 


(b) In addition to the uses specified in subsection (a) of this Code 
section, the board of trustees of a county law library shall be authorized 
to use funds to establish a law library or libraries for the judges of the 
superior courts of the judicial circuit and for the judges of the state 
court in which the county lies. A request for the establishment of one or 
more such libraries shall be made to the board of trustees by the chief 
judge of the judicial circuit with the assent of a majority of the superior 
court judges of the circuit or by the chief judge of the state court of the 
county with the assent of a majority of the state court judges of the 
county. Additionally, the probate judge, chief magistrate, presiding 
juvenile court judge, or any chief judge of any county court may make 
a similar request. It shall be in the discretion of the board of trustees of 
each county whether to grant such a request. Any one or more county 
boards of trustees in the judicial circuit may participate in the estab- 
lishment of the law library or libraries and, for the purpose of such 
participation, may enter into agreements regarding the proportional 
share of expenditures to be borne by each county board of trustees. 
Purchases made from county law library funds under this subsection 
shall not duplicate the law books and materials supplied to each judge 
by the state or by other sources. Such purchases shall become the 
property of the judge who requested the purchase and shall be passed 
on to his or her successor in office. 


(c) In the event the board of trustees determines in its discretion that 
it has excess funds, such funds as may be designated by the board of 
trustees shall be disbursed by the board of trustees to charitable 
tax-exempt organizations which provide civil legal representation for 
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low-income people; used to purchase software, equipment, fixtures, or 
furnishings for any office related to county judicial facilities or services, 
including, but not limited to, courtrooms and jury rooms; or turned over 
to the county commissioners and used by the county commissioners for 
the purchase of software, equipment, fixtures, or furnishings for the 
courthouse. 


(d) Except as provided in subsection (b) of this Code section, all law 
books, reports, texts, and periodicals purchased by the use of gifts and 
from the funds of the county law library shall become the property of 
the county. 


History. — Ga. L. 1971, p. 180, § 7; Ga. Code Commission notes. — Pursuant 
L. 1973, p. 480, § 4; Ga. L. 1982, p. 1103, to Code Section 28-9-5, in 1994, “computer 
§ 1; Ga. L. 1983, p. 3, § 27; Ga. L. 1987, p. related” was substituted for 
843, § 1; Ga. L. 1994, p. 1923, § 2; Ga. L. “computer-related” in the first sentence of 
1997, p. 392, § 2; Ga. L. 2000, p. 865,§ 1; subsection (a). 

Ga. L. 2002, p. 785, § 1; Ga. L. 2010, p. 
555, § 1/HB 858; Ga. L. 2016, p. 435, 
§ 3/HB 851. 


OPINIONS OF THE ATTORNEY GENERAL 


Subscription to computer assisted search and purchase or lease related 
legal research. — County law libraries equipment. 1983 Op. Att’y Gen. No. 
may execute base subscription agree- U83-22. 
ments for computer assisted legal re- 


36-15-8. Furnishing of space and utilities by county governing 
authority. 


The county governing authority shall furnish necessary space, offices, 
lights, heat, and water for the maintenance of the county law library. 


History. — Ga. L. 1976, p. 700, § 3. 


36-15-9. Collection of additional costs in court cases; amount; 
determination of need as prerequisite to collection; 
collection in certain criminal cases. 


(a) For the purpose of providing funds for those uses specified in 
Code Section 36-15-7, a sum not to exceed $5.00, in addition to all other 
legal costs, may be charged and collected in each action or case, either 
civil or criminal, including, without limiting the generality of the 
foregoing, all adoptions, certiorari, applications by personal represen- 
tatives for leave to sell or reinvest, trade name registrations, applica- 
tions for change of name, and all other proceedings of civil or criminal 
or quasi-criminal nature, filed in the superior, state, probate, and any 
other courts of record, except county recorders’ courts or municipal 
courts. The amount of such additional costs to be charged and collected, 
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if any, in each such case shall be fixed by the chief judge of the superior 
court of the circuit in which such county is located. Such additional 
costs shall not be charged and collected unless the chief judge first 
determines that a need exists for a law library in the county. The clerk 
of each and every such court in such counties in which such a law 
library is established shall collect such fees and remit the same to the 
treasurer of the board of trustees of the county law library of the county 
in which the case was brought, on the first day of each month. Where 
fees collected by the treasurer have been allocated for the purpose of 
establishing or maintaining the codification of county ordinances, the 
allocated amount shall in turn be remitted by the treasurer to the 
county governing authority for said purpose on a monthly basis or as 
otherwise agreed by the treasurer and the county governing authority. 
The county ordinance code provided for in subsection (a) of Code Section 
36-15-7 shall be maintained by the county governing authority. When 
the costs in criminal cases are not collected, the cost provided in this 
Code section shall be paid from the fine and bond forfeiture fund of the 
court in which the case is filed, before any other disbursement or 
distribution of such fines or forfeitures is made. 


(a.1) In any county having a population of more than 550,000 
according to the United States decennial census of 1980 or any future 
such census, the power and authority provided in subsection (a) of this 
Code section for the chief judge shall be exercised by the superior court 
judge who has the most service as a superior court judge. 


(b) A case, within the meaning of subsection (a) of this Code section, 
shall mean and be construed as any matter which is docketed upon the 
official dockets of the enumerated courts and to which a number is 
assigned, whether such matter is contested or not. 


(c) Reserved. 


(d) Notwithstanding that provision of subsection (a) of this Code 
section which excepts recorders’ courts from the requirement of charg- 
ing and collecting the additional costs provided for by said subsection 
(a), said subsection (a) and subsection (b) of this Code section shall be 
applicable to the recorder’s court of each county of this state having a 
population of not less than 200,000 nor more than 275,000 according to 
the United States decennial census of 1980 or any future such census. 


(e) Notwithstanding that provision of subsection (a) of this Code 
section which excepts county recorders’ courts and municipal courts 
from the requirement of charging and collecting the additional costs 
provided for by that subsection (a), subsections (a) and (b) of this Code 
section shall apply to any municipal court of a municipality if the 
governing authority thereof, by ordinance or resolutions, approves the 
charging and collecting of such costs pursuant to subsections (a) and (b) 
of this Code section. 
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(f) Reserved. 


(g) In counties where a law library authorized by this chapter has not 
been established, upon request of the county governing authority, the 
chief judge of a circuit shall direct that the fees authorized by this Code 
section be charged and collected for the purpose of the establishment 
and maintenance of the codification of county ordinances. However, the 
amount transferred to the county governing authority pursuant to this 
subsection shall not exceed the cost of establishing or maintaining the 
codification. The clerk of each and every court in such counties in which 
costs are collected for the purpose of carrying out the provisions of this 
subsection shall remit the same to the county governing authority on 
the first day of each month. The county ordinance code provided for in 
this subsection shall be maintained by the county governing authority. 
When the costs in criminal cases are not collected, the cost provided in 
this Code section shall be paid from the fine and bond forfeiture fund of 
the court in which the case is filed before any other disbursement or 


distribution of such fines or forfeitures is made. 


History. — Ga. L. 1971, p. 180, §§ 6, 9; 
Ga. L. 1973, p. 430, § 3; Ga. L. 1976, p. 
700, § 2; Ga. L. 1982, p. 520, §§ 1, 2; Ga. 
L. 1982, p. 591, § 1; Ga. L. 1982, p. 1103, 
§ 2; Ga. L. 1983, p. 3, § 27; Ga. L. 1985, p. 
999, § 1; Ga. L. 1987, p. 3, § 36; Ga. L. 
1987, p. 848, § 2; Ga. L. 1991, p. 1324, 
§ 6; Ga. L. 1993, p. 91, § 36; Ga. L. 1994, 
p. 237, § 2; Ga. L. 1994, p. 1923, § 3; Ga. 
L. 1997, p. 392, §§ 3, 4; Ga. L. 1999, p. 81, 
§ 36; Ga. L. 2000, p. 865, § 2; Ga. L. 2015, 
p. 693, § 3-33/HB 233; Ga. L. 2016, p. 435, 
§ 4/HB 851. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1986, “record- 


ers’” was substituted for “recorder’s” in 
subsection (e). 

Editor’s notes. — Ga. L. 2015, p. 693, 
§ 4-1/HB 233, not codified by the General 
Assembly, provides that: “This Act shall 
become effective on July 1, 2015, and shall 
apply to seizures of property for forfeiture 
that occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


OPINIONS OF THE ATTORNEY GENERAL 


Costs not authorized in addition to 
costs for filing articles of incorpora- 
tion. — Clerks of superior courts are not 
authorized to collect costs in support of 
county law libraries as authorized in Ga. 
L. 1976, p. 700, § 2 (see now O.C.G.A. 
§ 36-15-9) in addition to those costs set 
forth in former Code 1933, § 22-803 (see 
now O.C.G.A. § 14-2-122(1)) for the filing 
of articles of incorporation. 1977 Op. Att’y 
Gen. No. 77-23. 

Surcharge is an additional penalty 
to be added to the fine. 1996 Op. Att’y Gen. 
No. U96-8. 


Section applicable to probate 
courts. — Probate court is expressly au- 
thorized to collect costs in support of 
county law libraries in all actions specified 
by O.C.G.A. § 36-15-9. 1988 Op. Att’y 
Gen. No. U88-3. 

Actions filed under Family Violence 
Act. — Clerk of the superior court would 
be authorized to collect costs in support of 
county law libraries as authorized by the 
chief judge in any action filed under the 
Family Violence Act, O.C.G.A. § 19-13-1 
et seq. 1988 Op. Att’y Gen. No. U88-11. 
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36-15-10. Prior actions, decisions, contracts, and purchases of 
boards prior to March 19, 1971, ratified. 


All actions, decisions, contracts, and purchases made by any board of 
trustees of a county law library or any other person charged with the 
responsibility of operating or maintaining a county law library under 
any law of this state enacted prior to March 19, 1971, are ratified. 


History. — Ga. L. 1971, p. 180, § 10. 


36-15-11. Receipt and disbursement of funds by counties having 
population of 950,000 or more. 


Reserved. Repealed by Ga. L. 2019, p. 723, § 1/HB 134, effective May 
7, 2019. 


Editor’s notes. — This Code section L. 2001, p. 1031, § 1; Ga. L. 2010, p. 555, 
was based on Ga. L. 1981, p. 959, § 1; Ga. § 3/HB 858. 


36-15-12. Applicability to city court of city having population of 
300,000 or more. 


Notwithstanding any other provision of this chapter, this chapter 
shall not apply to a city court, which is authorized to try state traffic 
offenses, of any city of this state having a population of 300,000 or more 
according to the United States decennial census of 1980 or any future 
such census. 


History. — Ga. L. 1982, p. 586, § 1; 
Code 1981, § 36-15-12, enacted by Ga. L. 
1982, p. 586, § 2. 


36-15-13. Annual audit required. 


Each board created pursuant to this chapter shall, at the end of each 
fiscal year for the preceding year, have an annual audit of its financial 
affairs, books, and accounts performed by the county accountant as 
employed pursuant to Code Section 36-1-10; the internal auditor 
employed by the governing authority of the county, if such internal 
auditor is a certified public accountant; or a certified public accountant. 
The determination of the performance of such audit by the county 
accountant, the internal auditor, or a certified public accountant shall 
be made by the board. Such audit shall be conducted in accordance with 
generally accepted accounting principles, including, but not limited to, 
a report on whether the control, deposit, and investment of funds, the 
receipt and investment of money and property, and the use of funds by 
such board have been conducted as provided for under this chapter. A 
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copy of such audit shall be made available to the governing authority of 
the county and shall be a public document. 


History. — Code 1981, § 36-15-13, en- 
acted by Ga. L. 2016, p. 435, § 5/HB 851. 
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T.36, C.16 COUNTY HISTORICAL CONTAINER 36-16-3 
CHAPTER 16 
COUNTY HISTORICAL CONTAINER 


Sec. Sec. 

36-16-1. Furnishing of historical con- ing; deposit of documents relat- 
tainer. ing to soldiers and widows. 

36-16-2. Receipt of historical data for 36-16-4. Maintenance of record and in- 
preservation in container. dex; fee for filing of documents. 


36-16-3. Determination of admissibility 36-16-5. Applicability of chapter. 
of documents submitted for fil- 


36-16-1. Furnishing of historical container. 


The county governing authority shall furnish, purchase, or cause to 
be furnished or purchased a suitable filing case or other container to be 
placed in the office of the judge of the probate court of the county and 
labeled “Historical.” 


History. — Ga. L. 1935, p. 383, § 1. 
36-16-2. Receipt of historical data for preservation in container. 


The judge of the probate court of the county shall be required to 
receive from any responsible citizen or citizens any data of a historical 
nature and place the same on file in the historical container provided 
for in Code Section 36-16-1, for safe preservation and historical refer- 
ence. The matter to be entered for preservation must be of general 
interest and not of a personal nature; it may include records, proceed- 
ings, or minutes of any religious body or organization; school records 
not otherwise preserved; records of civic, patriotic, or fraternal organi- 
zations; and records of purely community affairs when of such nature as 
to be of general interest and not otherwise recorded by court procedure. 


History. — Ga. L. 1935, p. 383, § 2. 


36-16-3. Determination of admissibility of documents submit- 
ted for filing; deposit of documents relating to soldiers 
and widows. 


The judge of the probate court and the county board of education are 
made the sole judges of the admissibility of any matter or document 
which may be submitted to the judge of the probate court for filing, 
should any question arise as to the historical value of such matter or 
document so submitted; and the judge of the probate court and the 
board of education sitting in regular session shall have authority to 
accept or reject any matter so submitted, provided that the judge of the 
probate court shall be required to deposit in the historical container all 
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documents in his office pertaining to records of Confederate soldiers 
and widows of such soldiers, as well as soldiers and their surviving 
spouses of all other wars of our nation, a record of which he may have 
in his office, and to make proper notations thereof in the book of record. 


History. — Ga. L. 1935, p. 383, § 4. 


36-16-4. Maintenance of record and index; fee for filing of 
documents. 


The judge of the probate court shall be required to keep a suitable 
record and index in a book prepared for that purpose of all matter 
placed in the historical container, with notations as to the nature of the 
matter on file, by whom, and when placed on file. He shall be entitled to 
a fee of 25¢, payable by the person filing such historical matter, for each 
article or document so deposited by such person for preservation with 
him, provided that the county historian may submit documents for 
preservation without payment of a fee to the judge of the probate court. 


History. — Ga. L. 1935, p. 383, §§ 3, 4. 


36-16-5. Applicability of chapter. 

This chapter shall not become operative in any county of this state 
until it has been adopted and recommended by a majority vote of two 
successive regular grand juries of the county. 


History. — Ga. L. 1935, p. 383, § 5. 
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T.36, C.17 


GRANTS OF STATE FUNDS TO COUNTIES 


CHAPTER 17 


36-17-1 


GRANTS OF STATE FUNDS TO COUNTIES 


Article 1 Sec. 
Grants for Public Purposes Based 36-17-22. Allocation of funds; grant of 
upon Road Mileage credit on certain tangible prop- 
erty taxes as prerequisite to 
Sec. NOIRS i receipt of funds. 
36-17-1. Legislative purpose and intent. 36-17-23. Limits on granting of credits; 
36-17-2. Computation of individual claim and certification of cred- 
county grants. f its by taxpayer; recovery of 
36-17-3. Disbursement and expenditure credits erroneously or illegally 
of funds. granted; payment of tax liabil- 
Article 2 ity prerequisite to credit. 
Grants to Counties for County epee) redits- and i urplus ta be 
Roads and Maintenan shown on tax bills; disbursal of 
ance funds on certification of state 
36-17-20. Authorization of grants. revenue commissioner. 
36-17-21. Allocation of funds; grant oftax 36-17-25. Administration of article by 
credit to homesteads as prereq- state revenue commissioner; 
uisite to receipt of funds; use of promulgation of rules and reg- 
surplus funds. ulations. 
Cross references. — Grants by state 
to county and municipal hospital authori- 
ties, § 31-7-94. 
ARTICLE 1 
GRANTS FOR PUBLIC PURPOSES BASED UPON ROAD 
MILEAGE 


36-17-1. Legislative purpose and intent. 


It is declared to be the purpose and intent of the General Assembly 
that state funds be made available to the governing authorities of the 
counties of this state to be expended for any public purposes. 


History. — Ga. L. 1967, p. 888, § 1. 


RESEARCH REFERENCES 


C.J.S. — 81A C.J.S., States, § 404 et 


seq. 
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36-17-2. Computation of individual county grants. 


To the extent that funds are made available by the budget authorities 
pursuant to the general appropriations Acts or any other laws for the 
purposes set out in Code Section 36-17-1, except for the grants to 
counties which are appropriated as a part of the appropriation to the 
Department of Transportation designated “For grants to counties for 
aid in county road construction and maintenance,” the Office of the 
State Treasurer is authorized and directed to grant such funds to the 
counties of this state in the same proportion which the total public road 
mileage of each county bears to the total public road mileage in the 
state, as such mileage information is furnished by the Department of 
Transportation. The computation of individual county grants, as pro- 
vided for in this Code section, shall be prepared and certified by the 
state treasurer, who shall make such payments. 


History. — Ga. L. 1967, p. 888, $ 2; Ga. 
L. 1993, p. 1402, § 18; Ga. L. 2010, p. 863, 
$$ 2, 3/SB 296. 


OPINIONS OF THE ATTORNEY GENERAL 


Use of funds for social security. — the Employees’ Retirement System of 
Appropriated grant moneys allocated toa Georgia to protect the system from delin- 
county under the authority of this section quent social security reports and remit- 
may be withheld by the Department of tances for which the county is liable. 1975 
Administrative Services and released to Op. Atty Gen. No. 75-65. 


36-17-3. Disbursement and expenditure of funds. 


Funds distributed under this article by the Office of the State 
Treasurer shall be paid to the counties in the name of the county 
treasurer or other fiscal authority authorized to receive county funds. 
Such funds shall be expended by the county only for the purposes 
prescribed in Code Section 36-17-1. 


History. — Ga. L. 1967, p. 888, $ 3; Ga. 
L. 1993, p. 1402, § 18; Ga. L. 2010, p. 863, 


§ 2/SB 296. 
ARTICLE 2 
GRANTS TO COUNTIES FOR COUNTY ROADS AND 
MAINTENANCE 
Cross references. — Schedule of tion and maintenance of public roads, 


amounts of money to be appropriated to § 48-14-3. 
counties for use exclusively for construc- 
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36-17-21 


JUDICIAL DECISIONS 


Constitutionality of Ga. L. 1973, p. 
475. — Georgia Laws 1973, p. 475, which 
authorized the grant of state funds “to aid 
in the construction of county roads and 
maintenance thereof,” to the counties of 
the state, upon each county’s providing a 
property tax credit in accordance with 
formulas prescribed in the Act, was a 
constitutionally permissible legislative 
grant, and did not violate the due process 
or equal protection provisions of the Con- 
stitution of Georgia or the United States. 


Brown v. Wright, 231 Ga. 686, 203 S.E.2d 
487 (1974). 

Provision in Ga. L. 1973, p. 475 that no 
county was eligible to receive any funds 
unless a tax credit was given on home- 
steads first and then on tangible property 
(exclusive of motor vehicles and trailers), 
in accordance with the formulas pre- 
scribed in the Act, was not a forbidden 
gratuity within the meaning of the Geor- 
gia Constitution. Brown v. Wright, 231 
Ga. 686, 203 S.E.2d 487 (1974). 


RESEARCH REFERENCES 


C.J.S. — 81A C.J.S., States, § 404 et 
seq. 


36-17-20. Authorization of grants. 


Pursuant to the authority granted to the General Assembly in Article 
III, Section IX, Paragraph II(c) of the Constitution of Georgia and in 
order to provide for a more effective management and fiscal adminis- 
tration of the state and pursuant to Article III, Section IX, Paragraph 
VI(b) of the Constitution of Georgia, in order to provide funds to 
counties to aid in the construction and maintenance of county roads 
and, in addition to funds provided pursuant to other laws, there may be 
allotted to each county annually for county road construction and 
maintenance certain grants as provided in Code Sections 36-17-21 and 
36-17-22. 


History. — Ga. L. 1978, p. 475, § 1; Ga. 
L. 1975, p. 1079, § 1; Ga. L. 1983, p. 3, 
§ 57; Ga. L. 1985, p. 149, § 36. 


36-17-21. Allocation of funds; grant of tax credit to homesteads 
as prerequisite to receipt of funds; use of surplus 
funds. 


(a) In any year in which the General Assembly appropriates by line 
item, and with reference to this Code section, funds necessary to 
provide grants to counties to aid in the construction and maintenance of 
county roads, such grants shall be allotted to each county pro rata 
according to each county’s share of the total number of homesteads in 
the state for the immediately preceding year. For purposes of this Code 
section and Code Section 36-17-22, the term “homestead” shall mean 
and include all that tangible property upon which an ad valorem 
property tax homestead exemption was claimed and allowed. 
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(b) In order to provide better fiscal management, the funds provided 
pursuant to this Code section are intended to be utilized for the relief of 
ad valorem taxation on tangible property. No county shall be entitled to 
receive any of the funds provided for in this Code section unless and 
until a credit against county ad valorem property taxes levied and 
expended by the county governing authority is granted by the govern- 
ing authority of the county to each homestead located within the county. 
Each credit shall equal an amount computed as follows: the amount of 
the grant allotted, pursuant to this Code section, to the county to aid in 
the construction and maintenance of county roads, divided by the 
number of homesteads in the county. 


(c) No credit granted pursuant to this Code section shall exceed 
one-half of the credit recipient’s total tax liability for county ad valorem 
property taxes levied and expended by the county governing authority. 


(d) If a surplus remains from the funds allotted to such county by 
this Code section after complying with this Code section, such remain- 
ing funds shall be deemed appropriated and allotted to the county 
under Code Section 36-17-22. 


History. — Ga. L. 1973, p. 475, § 3; Ga. 
L. 1975, p. 1079, § 2; Ga. L. 1982, p. 3, 
§ 36. 


36-17-22. Allocation of funds; grant of credit on certain tangible 
property taxes as prerequisite to receipt of funds. 


(a) In any year in which the General Assembly appropriates by line 
item, and with reference to this Code section, funds necessary to 
provide grants to counties to aid in the construction and maintenance of 
county roads, such grants shall be allotted to each county pro rata 
according to each county’s share of the total number of homesteads in 
the state for the immediately preceding year. 


(b) In order to provide better fiscal management, the funds provided 
pursuant to this Code section are intended to be utilized for the relief of 
ad valorem taxation on tangible property. No county shall be entitled to 
receive any of the funds provided for in this Code section unless and 
until a credit against county ad valorem property taxes levied and 
expended by the county governing authority is granted by the govern- 
ing authority of the county to all eligible tangible property, as defined in 
subsection (c) of this Code section, except motor vehicles and trailers, 
located within the county. Each credit shall equal an amount computed 
as follows: a pro rata share of the sum of the grant allotted, pursuant to 
this Code section, to the county to aid in the construction and mainte- 
nance of county roads and the surplus, if any, from the funds allotted to 
such county by subsection (a) of Code Section 36-17-21, after compli- 
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ance by the county with the provisions of subsection (b) of Code Section 
36-17-21. 


(c) As used in this Code section, the term “eligible tangible property” 
means all tangible property except that tangible property required to be 
returned to and assessed by the state revenue commissioner pursuant 
to statutes passed by the General Assembly under the authority of 
Article VII, Section I, Paragraph III of the Constitution of Georgia. 


History. — Ga. L. 1975, p. 1079, § 3; 
Ga. L. 1982, p. 3, § 36. 


36-17-23. Limits on granting of credits; claim and certification 
of credits by taxpayer; recovery of credits erroneously 
or illegally granted; payment of tax liability prerequi- 
site to credit. 


(a) No credit or combination of credits granted pursuant to this 
article shall exceed the lesser of (1) $1,000.00 or (2) the credit recipient’s 
total tax liability for county ad valorem property taxes levied and 
expended by the county governing authority. No credit authorized by 
such Code sections shall be granted unless the taxpayer claims his 
entitlement to such credit and certifies that the sum of all such credits 
so claimed by him does not exceed $1,000.00. The state revenue 
commissioner shall provide by regulation for the forms and procedures 
by which taxpayers shall claim credits and certify the sum thereof. The 
governing authorities of the various counties shall make available to 
the taxing authorities of such counties funds sufficient to defray the 
administrative costs of this article. Any person who, with intent to 
receive credit not authorized by this article, claims a credit to which he 
is not lawfully entitled or falsely certifies the sum of credits claimed by 
him shall be guilty of a misdemeanor. Any credit erroneously or illegally 
granted, whether due to negligence or any other cause, shall be 
recoverable by the county granting such credit in the same fashion as 
any other delinquent property tax. 


(b) No credit authorized under this article shall be granted to any 
taxpayer unless the taxpayer pays his then current tax liability for 
county ad valorem property taxes levied and expended by the county 
governing authority on or before the date such liability becomes due. 
However, in order to comply with this subsection, the governing 
authority of any county may, by appropriate resolution, extend the date 
that such tax liability becomes due. 


History. — Ga. L. 1975, p. 1079, § 4. 
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36-17-24. Credits and surplus to be shown on tax bills; disbursal 
of funds on certification of state revenue commis- 
sioner. 


The taxing authority of each county receiving funds pursuant to this 
article shall show in a prominent manner on the tax bill of each ad 
valorem taxpayer the dollar amount of credit against ad valorem 
property taxes which the taxpayer is receiving as a result of the funds 
allocated and shall show that such credit is a result of the passage of 
such Code sections by the General Assembly. Each such tax bill shall 
also show in a prominent manner the amount of any surplus, from the 
funds allotted to the county by such Code sections, after compliance by 
the county with subsection (b) of Code Section 36-17-21 and subsection 
(b) of Code Section 36-17-22, retained by the governing authority of the 
county. The form of the notice shall be as prescribed by the state 
revenue commissioner, who shall determine and certify to the appro- 
priate state fiscal officer the amount of funds to which each county is 
entitled pursuant to this article. The determination of the state revenue 
commissioner shall be final and the appropriate state fiscal officer shall 
disburse the funds pursuant to the certification. 


History. — Ga. L. 1978, p. 475, § 4; Ga. 
L. 1975, p. 1079, § 5. 


36-17-25. Administration of article by state revenue commis- 
sioner; promulgation of rules and regulations. 


It shall be the duty of the state revenue commissioner to administer 
this article. The commissioner shall have the authority to promulgate 
such rules and regulations as he may deem necessary for the effective 
administration of this article. 


History. — Ga. L. 1975, p. 1079, § 6. 
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CHAPTER 18 
REGULATION OF CABLE TELEVISION SYSTEMS 


Sec. Sec. 

36-18-1. “Cable television system” de- counties and municipalities to 
fined. regulate. 

36-18-2. Powers of governing authori- 36-18-4. Intent and construction of 
ties. chapter. 


36-18-3. Restriction on authority of 36-18-5. Applicability of chapter. 


Cross references. — Theft of telecom- 
munication services, § 46-5-2 et seq. 


RESEARCH REFERENCES 


ALR. — Validity and construction of companies access to utility easements on 
provision of Cable Communications Policy private property, 113 A.L.R. Fed. 523. 
Act (47 USC § 541(a)(2)) allowing cable 


36-18-1. “Cable television system” defined. 


As used in this chapter, the term “cable television system” means a 
nonbroadcast facility consisting of a set of transmission paths and 
associated generation, reception, transmission, and control equipment, 
under common ownership and control, that distributes or is designed to 
distribute to subscribers the signals of one or more television broadcast 
stations and programs received via satellite, microwave, video tape, or 
video discs or produced by the franchised cable system. 


History. — Ga. L. 1981, p. 865, § 1. 
36-18-2. Powers of governing authorities. 


The governing authority of each county in this state is authorized to 
limit the operation of cable television systems within its territorial 
limits, except as limited by Code Section 36-18-3, to operators licensed 
and franchised by the county; to grant, in its sole discretion, one or more 
franchise licenses for the operation of cable television systems within 
the territorial limits of that county, except as limited by Code Section 
36-18-83; and to regulate by ordinance or resolution the operation of 
cable television systems licensed and franchised by that county. The 
governing authority of each such county, in connection with the grant of 
such franchises, is further authorized to charge franchise fees to cable 
television systems for the right to operate the systems within the 
unincorporated areas of the county and within any incorporated areas 
which are subject to the limitation contained in Code Section 36-18-3. 
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LOCAL GOVERNMENT 


36-18-4 


Cable television system franchise fees shall be negotiated between each 
county and each franchisee, in an amount not to exceed that amount 
authorized under applicable federal law and regulations. 


History. — Ga. L. 1981, p. 865, § 2. 

Cross references. — Taxation of spe- 
cial franchises, § 48-5-420 et seq. 

Law reviews. — For article surveying 


developments in Georgia local govern- 
ment law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). 


JUDICIAL DECISIONS 


No authorization of municipalities. 
— 0.C.G.A. § 36-18-2 confers authority 
only upon the governing authority of each 
county in the state, and there is no similar 
authorization of municipalities. Cable 
Holdings of Battlefield, Inc. v. Lookout 


Cable Servs., Inc., 178 Ga. App. 456, 343 
S.E.2d 737 (1986). 

Cited in Cable Holdings of Battlefield, 
Inc. v. Cooke, 764 F.2d 1466 (11th Cir. 
1985). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 36 Am. Jur. 2d, Fran- 
chises from Public Entities, §§ 36, 37. 

C.J.S. — 37 C.J.S., Franchises, §§ 26, 
27. 

ALR. — Validity and construction of 
municipal ordinances regulating commu- 


nity antenna television service (CATV), 41 
A.L.R.3d 384. 

Standing to contest award of, or acqui- 
sition of right to operate, cable TV certif- 
icate, license, or franchise in state court 
action, 78 A.L.R.3d 1255. 


36-18-3. Restriction on authority of counties and municipalities 
to regulate. 


A county shall neither grant a franchise nor collect a franchise fee for 
the operation of cable television systems within the corporate limits of 
any municipality except by agreement with the municipality. A munic- 
ipality shall neither grant a franchise nor collect a franchise fee for the 
operation of cable television systems within the unincorporated area of 
a county except by agreement with the county. 


History. — Ga. L. 1981, p. 865, § 3. ment law from mid-1980 through 
Law reviews. — For article surveying mid-1981, see 33 Mercer L. Rev. 187 


developments in Georgia local govern- 


(1981). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 36 Am. Jur. 2d, Fran- 
chises from Public Entities, §§ 36, 37. 


C.J.S. — 37 C.J.S., Franchises, §§ 26, 
27. 


36-18-4. Intent and construction of chapter. 
It is the intent of this chapter to confirm expressly the authority of 


counties to grant franchises for, and to regulate by ordinance or 
resolution, cable television systems within their territorial limits, 
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except as limited by Code Section 36-18-38. Nothing in this chapter shall 
be construed to impair any cable television system franchise license 
lawfully issued by a county or municipality prior to April 9, 1981; and 
any such license shall be entitled to the benefits of this chapter. 


History. — Ga. L. 1981, p. 865, § 4. 
JUDICIAL DECISIONS 
Pre-1981 franchises which were not Ch. 18, T. 36. Cable Holdings of Battle- 


lawfully issued, as the franchises pur- field, Inc. v. Lookout Cable Servs., Inc., 


ported to be “exclusive,” were not enti- 178 Ga. App. 456, 343 S.E.2d 737 (1986). 
tled to the benefits bestowed by O.C.G.A. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 36 Am. Jur. 2d, Fran- C.J.S. — 37 C.J.S., Franchises, §§ 26, 
chises from Public Entities, §§ 36, 37. 27. 


36-18-5. Applicability of chapter. 


This chapter shall not apply to any cable television system owned or 
operated by a city, a county, or a school system as to operations within 
the geographical area of such city, county, or school system. 


History. — Ga. L. 1981, p. 865, § 5; Ga. 
L. 2004, p. 990, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 36 Am. Jur. 2d, Fran- C.J.S. — 37 C.J.S., Franchises, §§ 26, 
chises from Public Entities, §§ 36, 37. 27. 
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CHAPTER 19 
IMMUNITY FROM ANTITRUST LIABILITY 


36-19-1 and 36-19-2. Redesignated. 


Editor’s notes. — Chapter 19 of Title redesignated as Chapter 65 of Title 36 and 
36 and §§ 36-19-1 and 36-19-2, relating to §§ 36-65-1 and 36-65-2, respectively, by 
immunity from antitrust liability, were Ga. L. 1985, p. 149, § 36. 
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T.36, C.20 


CHAPTER 20 


COUNTY LEADERSHIP TRAINING 


36-20-3 


COUNTY LEADERSHIP TRAINING 


Sec. Sec. 

36-20-1. Short title. 36-20-7. Membership of board. 

36-20-2. Legislative findings and intent. 36-20-8. Acceptance by board of federal, 

36-20-3. Definitions. state, or local appropriations, 

36-20-4. Training of elected members of grants, or contributions; au- 
county governing authority. — thority to enter into contracts, 

36-20-5. Georgia County Leadership leases, or agreements. 
Academy. _ .  86-20-9. Report on accomplishments of 

36-20-6. Board supervision of Georgia academy. 


County Leadership Academy. 


Law reviews. — For annual survey on 
local government law, see 42 Mercer L. 
Rev. 359 (1990). 


36-20-1. Short title. 


This chapter shall be known and may be cited as the “Georgia County 
Leadership Act.” 


History. — Code 1981, § 36-20-1, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-2. Legislative findings and intent. 


The General Assembly finds and declares that it is in the best 
interests of the citizens of this state to require newly elected members 
of a county governing authority, prior to taking office, to attend a course 
of training and education on matters pertaining to the administration 
and operation of county government. The purpose of such course shall 
be to instruct such individuals in the powers, duties, and responsibili- 
ties of their positions of public trust. 


History. — Code 1981, § 36-20-2, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-3. Definitions. 


As used in this chapter, the term: 
(1) “Academy” means the Georgia County Leadership Academy. 


(2) “Board” means the Board of the Georgia County Leadership 
Academy. 
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(3) “County governing authority” means the governing authority 
as defined in paragraph (7) of Code Section 1-3-3 and an elected chief 
executive officer of a county. 


(4) “State” means the State of Georgia and any department, board, 
bureau, commission, or other agency thereof. 


History. — Code 1981, § 36-20-3, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-4. Training of elected members of county governing au- 
thority. 


(a) All persons elected as members of a county governing authority 
who were not serving as members of a county governing authority on 
July 1, 1990, shall enroll in, attend, and satisfactorily complete a course 
of training and education of at least 18 hours on matters pertaining to 
the administration and operations of county governments. Such course 
of training and education shall include, but not be limited to, orienta- 
tion in local government finance and budgeting; methods of taxation; 
planning; public works and utilities; parks and recreation; environmen- 
tal management; public safety, health, and welfare; personnel manage- 
ment; responsiveness to the community; the ethics, duties, and respon- 
sibilities of members of a county governing authority or a chief 
executive officer; and such other matters as may be deemed necessary 
and appropriate by the academy. 


(b) All expenses incurred by a newly elected member of a county 
governing authority related to the course of training and education 
authorized and required by subsection (a) of this Code section, includ- 
ing the reasonable costs of housing, travel, and meals, shall be paid 
from public funds appropriated for such purposes. All expenses not paid 
for by state funds shall be paid from county funds by the county 
governing authority whose newly elected member or members shall 
attend such course. 


History. — Code 1981, § 36-20-4, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-5. Georgia County Leadership Academy. 


(a) There is created and established the Georgia County Leadership 
Academy. Except as otherwise provided in Code Section 36-20-4, all 
costs of operating and conducting the academy shall be paid for from 
public funds appropriated for such purposes. 


(b) The academy shall have the power, duty, and authority to design, 
implement, and administer the course of training and education re- 
quired by Code Section 36-20-4. 
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(c) The initial course of training and education required by Code 
Section 36-20-4 shall be conducted by the academy on the Tuesday after 
the first Monday in November of 1990 and completed before January 1, 
1991. Subsequent courses shall be conducted by the academy biennially 
between the Tuesday after the first Monday in November and before 
January 1 of the following year or as otherwise changed by general law. 
The academy shall have sole responsibility for determining the exact 
date or dates the course of training and education shall be conducted. 


(d) The academy shall establish guidelines and procedures to permit 
any person elected or appointed as a member of a county governing 
authority after January 1 of a calendar year or any person who is 
unable to attend or complete the course of training and education when 
offered by the academy due to medical disability, providential cause, or 
any other reason deemed sufficient by the academy, to comply with the 
requirements of Code Section 36-20-4. 


(e) The academy shall perform such other duties and have such other 
powers and authority as may be necessary and proper or as prescribed 
by general law. 


History. — Code 1981, § 36-20-5, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-6. Board supervision of Georgia County Leadership Acad- 
emy. 


(a) The academy shall be under the direction and supervision of the 
board of the Georgia County Leadership Academy. The board shall have 
the power and duty to organize, administer, control, oversee, and advise 
the academy so that the academy is operated in accordance with the 
provisions of this article. 


(b) The academy is assigned to the Department of Community 
Affairs for administrative purposes only, as prescribed in Code Section 
50-4-3. 


History. — Code 1981, § 36-20-6, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-7. Membership of board. 


The board shall consist of seven members and shall be composed of 
the commissioner of the Department of Community Affairs, the director 
of the Carl Vinson Institute of Government of the University of Georgia, 
the administrator of Governmental Training of the Carl Vinson Insti- 
tute of Government of the University of Georgia, the president of the 
Association County Commissioners of Georgia, the executive director of 
the Association County Commissioners of Georgia, and two members 


469 


36-20-7 LOCAL GOVERNMENT 36-20-9 


appointed by the Governor. Members of the board appointed by the 
Governor shall serve for four-year terms. 


History. — Code 1981, § 36-20-7, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-8. Acceptance by board of federal, state, or local appro- 
priations, grants, or contributions; authority to enter 
into contracts, leases, or agreements. 


(a) The board may accept appropriations, grants, gifts, donations, or 
contributions from the federal government; the state government; any 
county, municipal, or local government; any board, bureau, commission, 
agency, or establishment of any such government; any other organiza- 
tion, firm, or corporation, public or private; and any individual or 
groups of individuals in furtherance of the services, purposes, duties, 
responsibilities, or functions vested in the board and academy. 


(b) The board is authorized to make such contracts, leases, or 
agreements as may be necessary and convenient to carry out the duties 
and purposes for which the board is created. The board is authorized to 
enter into contracts, leases, or agreements with any person, firm, or 
corporation, public or private, upon such terms and for such purposes as 
may be deemed advisable by the board. 


History. — Code 1981, § 36-20-8, en- 
acted by Ga. L. 1990, p. 1642, § 1. 


36-20-9. Report on accomplishments of academy. 


On or before February 1 of each year, the director of the Carl Vinson 
Institute of Government, on behalf of the board, shall make a report to 
the Governor, the chairman of the Senate State and Local Governmen- 
tal Operations Committee, and the chairman of the State Planning and 
Community Affairs Committee of the House of Representatives. The 
report shall include a summary of the accomplishments of the academy 
during the preceding calendar year, including, but not limited to, the 
total number of members of a county governing authority who attended 
the course of training and education offered by the academy; an outline 
of the academy’s programs for the current calendar year; an evaluation 
of the programs and services offered by the academy; and recommen- 
dations, if any, for legislation as may be necessary to improve the 
programs and services offered by the academy. 


History. — Code 1981, § 36-20-9, en- 


acted by Ga. L. 1990, p. 10, § 1; Ga. L. 
1995, p. 10, § 36. 
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CHAPTER 21 
GROUP HEALTH BENEFITS PROGRAM 


Sec. Sec. 

36-21-1. Legislative intent. 36-21-6. Investment of funds. 

36-21-2. Definitions. 36-21-7. Funds not subject to process, 

36-21-38. Corporation governed by a levy, or attachment; non- 
board of directors; powers, du- assignability. 
ties, and operations; bond; ad- 36-21-8. Chapter exempt from regula- 
ministrative expenses. tion under Title 33. 

36-21-4. Annual audits. 36-21-9. Tax-exempt status. 


36-21-5. Establishment of benefit plans. 36-21-10. State debt not created. 


Cross references. — Health care 
plans, T. 33, C. 20. 


36-21-1. Legislative intent. 


It is declared to be the intent of the General Assembly that a method 
be provided whereby counties and certain other entities of this state 
may, in the discretion of their respective governing bodies, provide 
group health and other employee benefits to their employees through a 
common administrative and investment system. Such a system based 
on joint participation will permit counties and other entities, regardless 
of size, to provide certain benefits to their employees, will reduce overall 
administrative costs which might be prohibitive if undertaken individ- 
ually, and will make possible better investment opportunities. It is 
intended that this chapter be liberally construed to effectuate this 
intent. 


History. — Code 1981, § 36-21-1, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-2. Definitions. 


As used in this chapter, the term: 


(1) “Benefit system” or “system” means the plan or plans of 
employee benefits offered and administered pursuant to this chapter. 


(2) “Board” means the board of directors of the ACCG Group 
Health Benefits Program, Inc. 


(3) “Contract” means a contract executed pursuant to this chapter 
between the board and a county. 


(4) “Corporation” means the ACCG Group Health Benefits Pro- 
gram, Inc., a corporation established under Chapter 3 of Title 14, the 
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“Georgia Nonprofit Corporation Code,” created to provide benefits 
pursuant to this chapter. 


(5) “County” means the group health benefits program operated by 
the corporation; the Association County Commissioners of Georgia 
and any affiliate; any Georgia county government; any consolidated 
city-county government; or any public authority, commission, board, 
or similar body created or activated by an Act of the General 
Assembly or by resolution or ordinance of the county governing 
authority, individually or jointly with any other political subdivision 
or subdivisions of the State of Georgia, pursuant to the Constitution 
or an Act of the General Assembly and which carries out its function 
on a county-wide basis, a multicounty basis, or wholly within the 
unincorporated area of a county. 


(6) “Employee” means any salaried or hourly rated person em- 
ployed by a county. Notwithstanding any laws to the contrary, the 
term also includes any appointed or elected member of the governing 
authority of a county, the chief legal officer and any associate legal 
officer, and any other elected or appointed county official. 


(7) “Employee benefits’ means group health benefits, group 
short-term disability benefits, group death benefits, group accidental 
death and dismemberment benefits, and such other benefits as from 
time to time the board may deem advisable. 


(8) “Member county” means a county which has contracted to 
become a member of the benefit system as provided for in this 
chapter. 


History. — Code 1981, § 36-21-2, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-3. Corporation governed by a board of directors; powers, 
duties, and operations; bond; administrative expenses. 


(a) Any county in this state may enter into a contract with the board 
for the purpose of providing employee benefits to its employees. 


(b) The corporation shall be governed by a board of directors, which 
shall be appointed and shall serve in accordance with the bylaws of the 
corporation. The board shall be authorized to operate and administer 
the benefit system in accordance with its bylaws and such other rules 
and regulations as may be established by the board as necessary or 
desirable for the administration of the benefit system. 


(c) The board shall maintain a fidelity bond, and errors and omis- 
sions coverage or other appropriate liability insurance, in an amount 
deemed sufficient by the board. 
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(d) The administrative expenses of the board, including all opera- 
tional expenses, fees, compensation, and other costs, shall be paid from 
funds held by it and may be chargeable by it to either principal or 
income or both, as determined by it, as of any valuation date. Further, 
the board shall have the authority to allocate expenses among member 
counties on the basis of costs. 


History. — Code 1981, § 36-21-3, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-4. Annual audits. 


The benefit system authorized under this chapter shall have an 
annual audit of its books and accounts performed by a certified public 
accountant. Such audit shall be conducted in accordance with generally 
accepted accounting principles. A copy of such audit shall be made 
available to member counties. 


History. — Code 1981, § 36-21-4, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-5. Establishment of benefit plans. 


(a)(1) The board has the power to establish one or more plans which 
may be adopted by any county that meets the criteria established by 
the board. The employees to be covered, the benefits to be provided, 
and the terms and conditions for benefits shall be provided in the 
plan. A county is empowered to adopt such a plan by ordinance and to 
execute an agreement with the board to provide employee benefits as 
provided in the plan. The agreement and plan entered into by each 
member county may constitute a separate plan, unless the contract 
between the board and one or more counties specifically provides that 
funds of the counties are to be pooled and treated as a single plan. A 
plan providing employee benefits may provide for the method of 
funding such benefits through the use of insurance, self-funding, or 
otherwise. 


(2) Any agreement between the board and a county which provides 
for self-funded benefits shall contain a provision that such benefits 
are to be provided, to the extent fixed in the plan, by the county and 
that the corporation does not guarantee the benefits. 


(b) The board is authorized to specify in the plan reasonable em- 
ployee classifications. 


(c) Counties are authorized to appropriate funds to provide the 
benefits specified in such plan and to pay their portion of the adminis- 
trative costs of the board in administering the system. Each county is 
authorized to pay the total contribution on behalf of its employees or to 
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provide that a portion be deducted from the salaries of participating 
employees. 


(d) Contributions paid by a county shall be paid from county funds 
which are on hand or which will be collected in the year the contribution 
is made and shall not be deemed to create a debt of the county. 


History. — Code 1981, § 36-21-5, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-6. Investment of funds. 


The board is authorized to invest and reinvest funds held by it, in 
accordance with the bylaws of the corporation, in any investments 
which are legal investments for domestic insurance companies under 
the laws of this state or in any investments authorized for trustees of 
private employee benefit plans by the federal Employees Retirement 
Income Security Act of 1974, as amended. 


History. — Code 1981, § 36-21-6, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-7. Funds not subject to process, levy, or attachment; 
nonassignability. 


Funds held by the board of trustees or for its account shall not be 
subject to process, levy, or attachment; nor shall benefits arising under 
this chapter or any contract pursuant to this chapter be assignable 
unless otherwise specifically permitted under the plan of benefits. 


History. — Code 1981, § 36-21-7, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-8. Chapter exempt from regulation under Title 33. 


The provision of employee benefits pursuant to this chapter shall not 
be subject to regulation under Title 33. 


History. — Code 1981, § 36-21-8, en- 
acted by Ga. L. 1999, p. 1190, § 1. 


36-21-9. Tax-exempt status. 


The employee benefit system shall be exempt from state and local 
taxes and fees. 


History. — Code 1981, § 36-21-9, en- 
acted by Ga. L. 1999, p. 1190, § 1. 
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36-21-10. State debt not created. 


Nothing in this chapter shall create a debt of the State of Georgia. 


History. — Code 1981, § 36-21-10, en- 
acted by Ga. L. 1999, p. 1190, § 1. 
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LOCAL GOVERNMENT 


36-22-15 


CHAPTER 22 


LAND CONSERVATION 


36-22-1 through 36-22-15. Redesignated. 


Editor’s notes. — Code Sections 
36-22-1 through 36-22-4 and Code Sec- 
tions 36-22-8 through 36-22-15, relating 
to land conservation, were redesignated 
as Chapter 6A of Title 12 by Ga. L. 2008, 
p. 90, § 1-1/HB 1176, effective July 1, 
2008. 


Code Sections 36-22-5 through 36-22-7 
were previously reserved and repealed by 
Ga. L. 2005, p. 175, § 2/HB 98, effective 
April 14, 2005, and were based on Code 
1981, §§ 36-22-5 through 36-22-7, en- 
acted by Ga. L. 2000, p. 392, § 1. 
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Ch. 23 RESERVED Ch. 29 
CHAPTERS 23 THROUGH 29 


Reserved 
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LOCAL GOVERNMENT 


36-30-1 


Provisions Applicable to Municipal Corporations Only 


CHAPTER 30 
GENERAL PROVISIONS 

Sec. Sec. 

36-30-1. Meaning of terms “city,” 36-30-7. Authorization and procedure 
“town,” “municipality,” or “vil- for surrender of corporate char- 
lage.” ter. 

36-30-2. Management and disposition 36-30-7.1. Inactive municipalities. 
of property. 36-30-8. Confinement of violators of or- 

36-30-3. Ordinances of a council not to dinances. 
bind succeeding councils; ex- 36-30-9. Compensation of law enforce- 
ceptions. ment officers. 

36-30-4. Eligibility of members of mu- 36-30-10. Grant of right to obstruct pub- 
nicipal councils or boards of lic street prohibited. 
aldermen for other municipal 36-30-11. Enclosure of lanes or alleys. 
offices. 36-30-12. Closing streets adjacent to or 

36-30-5. Inclusion of residency in an- through institutions of higher 
nexed territory in computing learning in municipal corpora- 
period of residence necessary tions having a population of 
to qualify for office. 350,000 or more. 

36-30-6. Voting upon questions by inter- 36-30-13. Special election to fill vacan- 


ested councilmembers. 


Cross references. — Self authentica- 
tion, § 24-9-902. Jurisdiction and author- 
ity of municipalities as to public roads, 
§ 32-4-90 et seq. Procedure for abatement 
of nuisances in cities generally, § 41-2-5. 
Prohibition against requiring municipal 
or county officers or employees to reside 
within boundaries of municipality or 
county, § 45-2-5. Municipal Electric Au- 


36-30-1. Meaning of terms “city,” “town, 


lage.” 


cies when all seats are vacant. 


thority of Georgia, § 46-3-110 et seq. Ad 
valorem taxation of property by munici- 
palities, § 48-5-350 et seq. 

Law reviews. — For annual survey of 
local government law, see 35 Mercer L. 
Rev. 233 (1983). For annual survey article 
on local government law, see 50 Mercer L. 
Rev. 263 (1998). 


” “municipality,” or “vil- 


99 66. 


Wherever the words “city,” “town,” “municipality,” or “village” appear 
in the statutory laws of this state, such words shall be construed as 
synonymous, and the General Assembly so declares this to be its 
intention in the use of these words; such words shall be held to mean a 
municipal corporation as defined by statutory law and judicial inter- 
pretation. 


History. — Ga. L. 1964, p. 170, § 1. Ga. L. Rev. 783 (1975). For article, “Re- 


Law reviews. — For article, “Selected searching Georgia Law,” see 34 Ga. St. U. 
Oddities in Georgia Municipal Law,” see 9 L. Rev. 741 (2015). 
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36-30-2 


JUDICIAL DECISIONS 


This section is not unconstitutional 
for being a legislative restriction of the 
judiciary. Holloway v. Mayor of 
Whitesburg, 225 Ga. 152, 166 S.E.2d 576 
(1969). 

This section does not operate to 
diminish the power of a city to impose a 
sentence after violations of penal ordi- 


nances of the city. City of Albany v. Key, 
124 Ga. App. 16, 183 S.E.2d 20 (1971). 

Cited in City of Jonesboro v. Clayton 
County Water Auth., 136 Ga. App. 768, 
222 S.E.2d 76 (1975); Ga. Regl Transp. 
Auth. v. Foster, 329 Ga. App. 258, 764 
S.E.2d 862 (2014). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 1 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 1 et seq. 


ALR. — Irrigation district as munici- 
pality within the tax laws, 17 A.L.R. 81; 55 
A.L.R. 639. 


36-30-2. Management and disposition of property. 


The council or other governing body of a municipal corporation has 
discretion in the management and disposition of its property. Where 
such discretion is exercised in good faith, equity will not interfere 


therewith. 


History. — Civil Code 1895, § 746; 
Civil Code 1910, § 895; Code 1933, 
§ 69-203. 

History of Code section. — This Code 
section is derived from the decision in 
Semmes v. Columbus, 19 Ga. 471 (1856) 
and Mayor of Athens v. Camak, 75 Ga. 429 
(1885). 


Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 

For note discussing governmental im- 
munity from tort liability in Georgia, see 5 
Ga. St. B. J. 494 (1969). 


JUDICIAL DECISIONS 


Property held by municipality for 
governmental or public uses cannot 
be sold without express legislative au- 
thority, but must be devoted to the use 
and purpose for which the property was 
intended. McPherson v. City of Dawson, 
221 Ga. 861, 148 S.E.2d 298 (1966). 

This section authorizes a city to sell 
any property owned in the city’s purely 
proprietary capacity. McPherson v. City of 
Dawson, 221 Ga. 861, 148 S.E.2d 298 
(1966). 

Rule of judicial noninterference. — 
Court of equity will not interfere with the 
discretionary action of the governing offi- 
cers of a city within the sphere of their 


legally delegated powers, unless such ac- 
tion is arbitrary, and amounts to an abuse 
of discretion. McMaster v. Mayor of 
Waynesboro, 122 Ga. 231, 50 S.E. 122 
(1905); Mayor of Gainesville v. Dunlap, 
147 Ga. 344, 94 S.E. 247 (1917); South Ga. 
Power Co. v. Baumann, 169 Ga. 649, 151 
S.E. 513 (1929). 

Courts cannot inquire into the motives 
of the mayor and general council of a 
municipality in enacting an ordinance, 
and cannot set the same aside if it is not 
unreasonable, ultra vires, or unconstitu- 
tional. South Ga. Power Co. v. Baumann, 
169 Ga. 649, 151 S.E. 513 (1929). 

Municipality having discretion under 
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this section in the management and dis- 
position of the municipality’s property, in 
the absence of illegality, fraud, or clear 
abuse of discretion of the municipal au- 
thorities, equity will not interfere there- 
with, nor inquire into the propriety, econ- 
omy, and general wisdom of the 
undertaking. Kirkland v. Johnson, 209 
Ga. 824, 76 S.E.2d 396 (1953). 

Business affairs of a municipality are 
committed to the corporate authorities, 
and the courts will not interfere except in 
a clear case of mismanagement or fraud. 
J.C. Lewis Motor Co. v. Mayor of Savan- 
nah, 210 Ga. 591, 82 S.H.2d 132 (1954); 
Singer v. City of Cordele, 225 Ga. 323, 168 
S.E.2d 138 (1969); Hamsley v. City of 
Unadilla, 265 Ga. 494, 458 S.E.2d 627 
(1995). 

Allegations that the city was employing 
extra police officer’s and expending large 
sums of money to protect property during 
an emergency brought about by a strike 
were insufficient to show such abuse of 
city council’s discretion as would entitle 
the petitioners, suing as “citizens and tax- 
payers,” to the injunctive relief prayed for. 
Gulledge v. Augusta Coach Co., 210 Ga. 
377, 80 S.E.2d 274 (1954), criticized, Head 
v. Browning, 215 Ga. 263, 109 S.E.2d 798 
(1959). 


LOCAL GOVERNMENT 


36-30-3 


Board of a municipality empowered to 
perform a particular act in the board’s 
discretion will not be interfered with or 
controlled by the courts in the board’s 
discretionary acts unless the board’s dis- 
cretion is manifestly abused, nor will the 
court inquire into the propriety, economy, 
or wisdom of the undertaking, or into the 
details of the manner adopted to carry the 
matter into execution. Macon Ambulance 
Serv., Inc. v. Snow Properties, Inc., 218 
Ga. 262, 127 S.E.2d 598 (1962). 

Governing body of city is not an- 
swerable for erroneous exercise of 
that body’s discretion, although injuri- 
ous consequences may result therefrom. 
Semmes v. Mayor of Columbus, 19 Ga. 471 
(1856); Mayor of Athens v. Camak, 75 Ga. 
429 (1885). 

Municipal corporation may bind it- 
self, and cannot abrogate any contract 
which the municipality has the right to 
make under the municipality’s charter. 
Jonesboro Area Athletic Ass’n v. Dickson, 
227 Ga. 518, 181 S.E.2d 852 (1971). 

Cited in Jarrett v. City of Boston, 209 
Ga. 530, 74 S.E.2d 549 (1953); Pittman v. 
City of Jesup, 232 Ga. 635, 208 S.E.2d 456 
(1974); Silver v. City of Rossville, 253 Ga. 
18, 315 S.E.2d 898 (1984). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 128 et seq., 160 
et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 148. 63 C.J.S., Municipal Corpo- 
rations, §§ 1153, 1154, 1162. 

ALR. — Validity of municipal ordinance 
as affected by motive of members of coun- 
cil which adopted it, 32 A.L.R. 1517. 

Power of municipal corporation to pur- 


chase or charter a boat or barge, 39 A.L.R. 
1332. 

Power to detach land from municipal 
corporations, towns, or villages, 117 
A.L.R. 267. 

Injunction against legislative body of 
state or municipality, 140 A.L.R. 439. 

Power of municipal corporation to lease 
or sublet property owned or leased by it, 
47 A.L.R.3d 19. 


36-30-3. Ordinances of a council not to bind succeeding coun- 


cils; exceptions. 


(a) One council may not, by an ordinance, bind itself or its successors 
so as to prevent free legislation in matters of municipal government. 


(b) The governing authorities of municipal corporations having a 
population of not less than 100,000 and not more than 135,000 
according to the United States decennial census of 1970 or any future 
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such census may on behalf of such municipal corporations enter into 
contracts with respect to the ownership, maintenance, construction, or 
reconstruction of street overpasses and underpasses of railroad prop- 
erties which shall be binding upon such authorities and successors. 
Contracts executed by the governing authorities of such municipal 
corporations prior to December 31, 1977, with respect to the ownership, 
maintenance, construction, or reconstruction of street overpasses and 
underpasses of railroad properties are ratified and confirmed. 


(c)(1) The governing authorities of municipal corporations having a 
population of not less than 350,000 according to the United States 
decennial census of 1980 or any future such census may, on behalf of 
such municipal corporations, authorize the mayor to enter into 
contracts with private or public entities not involving the incurring of 
indebtedness by such municipal corporations or security for indebt- 
edness of such private and public entities for periods not exceeding 50 
years and for a valuable consideration, which contracts shall be 
binding on such municipal corporations and on such authorities and 
successors, with respect to the leasing, subleasing, maintenance, or 
management of property for retail facilities, restaurants, or office or 
other commercial use, or for residential use, or with respect to 
property or facilities used for nonprofit museum purposes, which 
property or facilities are located in its downtown development area, 
as defined in paragraph (3) of Code Section 36-42-3; and to authorize 
the mayor to include in any such contracts for use of property which 
is located in a downtown development area and is in or contiguous to 
an urban redevelopment area established pursuant to Chapter 61 of 
this title or to enter into amendments to any such existing or future 
contracts for use of property which is located in such areas in order to 
include terms and conditions which provide for renewals or exten- 
sions of the term of such contracts for a period of time not to exceed 
an additional 50 years. The limitation involving the incurring of 
indebtedness by such municipal corporations or security for indebt- 
edness of such private and public entities shall not apply to contracts 
for the use of property for nonprofit museum purposes, nor shall such 
limitation apply to contracts for the leasing, subleasing, mainte- 
nance, or management of property or facilities which, in addition to 
being located in a downtown development area, are also located in or 
contiguous to an urban redevelopment area established pursuant to 
Chapter 61 of this title, the “Urban Redevelopment Law.” 


(2) The governing authorities of any municipal corporation in this 
state having a population of 350,000 or more according to the United 
States decennial census of 1980 or any future such census may 
authorize the mayor to execute contracts on behalf of such municipal 
corporation for periods not exceeding 50 years and for valuable 
consideration with public or private entities to support certificates of 
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participation in a principal amount of not more than $100 million, 
which contracts shall be for the development, construction, leasing, 
subleasing, maintenance, or management of property or facilities 
used for criminal justice purposes and located within the downtown 
development area of such municipal corporation as defined in para- 
graph (3) of Code Section 36-42-3 and shall be binding on such 
municipal corporation and such authorities and their successors. 


(d) The governing authority of any municipal corporation in this 
state may authorize the execution of one or more contracts which 
specify the rates, fees, or other charges which will be charged and 
collected by the municipal corporation for electric, natural gas, or water 
utility services to be provided by the municipal corporation to one or 
more of its utility customers. Nothing in this subsection, however, shall 
be construed to grant to any municipal governing authority the right or 
power to specify the rates, fees, or charges to be collected for electric, 
natural gas, or water utility services provided by a local authority, as 
defined in subsection (a) of Code Section 36-80-17, where the right or 
power to specify such rates, fees, or charges is otherwise vested by local 
constitutional amendment, general statute, or local law in the govern- 
ing body of such local authority. Any such contract shall be subject to 
the following conditions and limitations: 


(1)(A) Except as provided in subparagraph (B) of this paragraph, no 
such contract shall be for a term in excess of ten years. 


(B) No such contract for solar utility services or for wind utility 
services shall be for a term in excess of 20 years; 


(2) Any such contract which is for a term in excess of two years 
shall include commercially reasonable provisions under which the 
rates, fees, or other charges shall be adjusted with respect to 
inflationary or deflationary factors affecting the provision of the 
utility service in question; and 


(3) Any such contract shall include commercially reasonable pro- 
visions relieving the municipal corporation from its obligations under 
the contract in the event that the municipal corporation’s ability to 
comply with the contract is impaired by war, natural disaster, 
catastrophe, or any other emergency creating conditions under which 
the municipal corporation’s compliance with the contract would 
become impossible or create a substantial financial burden upon the 
municipal corporation or its taxpayers. 


History. — Civil Code 1895, § 743; 1989, p. 1287, § 1; Ga. L. 1990, p. 286, 
Civil Code 1910, § 892; Code 1933, § 1; Ga. L. 1991, p. 989, § 1; Ga. L. 1998, 
§ 69-202; Ga. L. 1979, p. 521, § 1; Ga. L. p. 1118, § 2; Ga. L. 2019, p. 605, § 2/SB 
1982, p. 2107, § 36; Ga. L. 1986, p. 841, 95. 

§ 1; Ga. L. 1987, p. 3, § 36; Ga. L. 1987, p. The 2019 amendment, effective July 
175, § 1; Ga. L. 1987, p. 275, § 1; Ga. L. 1, 2019, rewrote paragraph (d)(1), which 
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read: “No such contract shall be for a term 
in excess of ten years;”. 

History of Code section. — This Code 
section is derived from the decision in 
Williams v. City Council, 68 Ga. 816 
(1882). 

Cross references. — Constitutional 
provisions placing limitations on debt 
which may be incurred by a county, mu- 
nicipality, or political subdivision, Ga. 
Const. 1983, Art. IX, Sec. V, Para. I. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1986, “United 
States” was substituted for “United State” 
in subsection (c). 

Law reviews. — For article, “Local 
Government and Contracts that Bind,” 
see 3 Ga. L. Rev. 546 (1969). For article, 
“Binding Contracts in Georgia Local Gov- 
ernment Law: Recent Perspectives,” see 
11 Ga. St. B. J. 148 (1975). For article 
discussing the origin and construction of 
Georgia statute concerning the authority 
of a council to bind its successors, see 14 
Ga. L. Rev. 239 (1980). For annual survey 
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of local government law, see 38 Mercer L. 
Rev. 289 (1986). For article, “Binding Con- 
tracts in Georgia Local Government Law: 
Configurations of Codification,” see 24 Ga. 
L. Rev. 95 (1989). For article, “The Georgia 
Supreme Court and Local Government 
Law: Two Sheets to the Wind,” see 16 Ga. 
St. U. L. Rev. 361 (1999). For article, 
“Local Government Litigation: Some Piv- 
otal Principles,” see 55 Mercer L. Rev. 1 
(2003). For annual survey of local govern- 
ment law, see 56 Mercer L. Rev. 351 
(2004). For annual survey of local govern- 
ment law, see 57 Mercer L. Rev. 289 
(2005). For survey article on local govern- 
ment law, see 60 Mercer L. Rev. 263 
(2008). For annual survey on local govern- 
ment law, see 64 Mercer L. Rev. 213 
(2012). For survey article on local govern- 
ment law, see 67 Mercer L. Rev. 147 
(2015). 

For note on 1990 amendment of this 
Code section, see 7 Ga. St. U. L. Rev. 324 
(1990). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 


STREET OVERPASSES AND RAILROAD UNDERPASSES 


SPECIFIC CONTRACTS 


General Consideration 


Origin of section. — This statute is 
not of statutory origin, and is not peculiar 
to Georgia. The statute is a codification of 
a principle which is applicable generally 
to legislative or governmental bodies. 
Aven v. Steiner Cancer Hosp., 189 Ga. 
126, 5 S.E.2d 356 (1939). 

Legislative intent. — Framers of this 
section intended to preserve for municipal 
governments freedom from ordinances 
which bind and prevent free legislation in 
matters such as operating budgets. Brown 
v. City of E. Point, 152 Ga. App. 801, 264 
S.E.2d 267 (1979), aff’d, 246 Ga. 144, 268 
S.E.2d 912 (1980). 

Standing of citizen-taxpayer. — Ab- 
sent expenditures of public revenue or 
performance of a duty owed to the public, 
a citizen-taxpayer has no standing in eq- 
uity to challenge a council’s action which 
allegedly binds future councils unless the 


citizen has special damages not shared by 
the general public. Juhan v. City of 
Lawrenceville, 251 Ga. 369, 306 S.E.2d 
251 (1983). 

Power to contract for future. — All 
legislative bodies are limited in their legal 
capacity in such a manner as not to de- 
prive succeeding bodies of the right to deal 
with matters involving the same ques- 
tions as may arise from time to time in the 
future, and as the then present exigencies 
may require. But a municipal corporation 
may make a valid contract to continue for 
a reasonable time beyond the official term 
of the officers entering into the contract 
for the municipality. Horkan v. City of 
Moultrie, 136 Ga. 561, 71 S.E. 785 (1911). 

No power to cede away governmen- 
tal powers. — Powers are conferred upon 
municipal corporations for public pur- 
poses, and as their legislative powers can- 
not be delegated, so they cannot be bar- 
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gained or bartered away. Such 
corporations may make authorized con- 
tracts, but they have no power, as a party, 
to make contracts or pass bylaws which 
shall cede away, control, or embarrass 
their legislative or governmental powers, 
or which shall disable them from perform- 
ing their public duties. Horkan v. City of 
Moultrie, 136 Ga. 561, 71 S.E. 785 (1911). 

Effect of section. — This section pro- 
hibits, as ultra vires, the enactment of 
ordinances or the execution of contracts 
which are effective beyond the term of the 
commissioners then in office. Ledbetter 
Bros. v. Floyd County, 237 Ga. 22, 226 
S.E.2d 730 (1976). 

Contract which restricts governmental 
or legislative functions of a city council 
has been traditionally held to be a nullity, 
ultra vires, and void even though it may 
present a trap for the unwary in dealing 
with municipal corporations; the munici- 
pality would not be estopped from assert- 
ing the invalidity of such a contract at any 
time. Brown v. City of East Point, 246 Ga. 
144, 268 S.E.2d 912 (1980). 

Action void as ultra vires. — Settle- 
ment agreement entered into by a county 
and the county’s board of commissioners 
was void as an ultra vires act because it 
purported to forever bind the hands of 
future boards of commissioners regarding 
land use and zoning decisions for certain 
property. Buckhorn Ventures, LLC v. 
Forsyth County, 262 Ga. App. 299, 585 
S.E.2d 229 (2003). 

Applicability to counties. — Princi- 
ple stated in O.C.G.A. § 36-30-3 applies to 
counties as well as to municipalities. Mad- 
den v. Bellew, 260 Ga. 530, 397 S.E.2d 687 
(1990). 

When power to grant franchises 
stems from Ga. L. 1976, p. 188, § 1 (see 
now O.C.G.A. § 36-34-2(7)), there was 
no violation of former Code 1933, 
§ 69-202 (see now O.C.G.A. § 36-30-83). 
City of Lithonia v. Georgia Pub. Serv. 
Comm'n, 238 Ga. 339, 232 S.E.2d 832 
(1977). 

Section applicable to governmen- 
tal, not proprietary functions. — This 
section does not apply to a situation where 
a political subdivision is operating in a 
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proprietary rather than a governmental 
capacity. Southern Airways Co. v. DeKalb 
County, 102 Ga. App. 850, 118 S.E.2d 234 
(1960). 

While long-term commitments which 
could be characterized as proprietary 
have been permitted, attempts at binding 
arrangements with respect to governmen- 
tal functions have been prohibited. Brown 
v. City of E. Point, 152 Ga. App. 801, 264 
S.E.2d 267 (1979), aff'd, 246 Ga. 144, 268 
S.E.2d 912 (1980). 

Rules of procedure passed by one 
legislative body are not binding upon sub- 
sequent legislative bodies operating 
within same jurisdiction; no legislative 
body can divest that body’s successor of its 
legislative powers by passing ordinances 
or resolutions which deprive their succes- 
sor of the power to exercise fully their 
legislative discretion, and each legislative 
body, when it meets, and unless re- 
strained by the authority which created it, 
is without rules of procedure, and has 
inherent power to make its own rules 
without reference to the action of preced- 
ing bodies. South Ga. Power Co. v. 
Baumann, 169 Ga. 649, 151 S.E. 513 
(1929). 

Applicability to authorities. — This 
section does not prohibit authorities, as 
distinguished from municipalities, from 
entering long-term contracts: there is no 
basis for the assertion that it applies to 
authorities. City of Jonesboro v. Clayton 
County Water Auth., 136 Ga. App. 768, 
222 S.E.2d 76 (1975). 

Dismissal of a probationer’s claims, 
seeking to invalidate the service contract 
between the state court and the private 
company that contracted to supervise the 
court’s probationers and for money had 
and received, was proper due to failure to 
state a claim because there was no chal- 
lenge to the alternative ground that the 
district court had relied on. Keen v. Judi- 
cial Alternatives of Ga., Inc., No. 
15-13764, 2015 U.S. App. LEXIS 21961 
(11th Cir. Dec. 17, 2015), cert. denied, 137 
S. Ct. 55, 196 L. Ed. 2d 30 (U.S. 2016) 
(Unpublished). 

If this section is too rigidly applied, 
there would be few contracts which mu- 
nicipalities could legally enter into, since 
contracts, by definition, must be binding, 
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and many of the contracts, to be practical 
and effective, must extend beyond the 
existing councils’ terms because of the 
nature of their subject matter. Jonesboro 
Area Athletic Ass’n v. Dickson, 227 Ga. 
513, 181 S.E.2d 852 (1971). 

One municipal council may not by 
ordinance bind itself or the council’s 
successors so as to prevent free legislation 
in matters of municipal government. Aven 
v. Steiner Cancer Hosp., 189 Ga. 126, 5 
S.E.2d 356 (1939); Lawson v. City of 
Moultrie, 194 Ga. 699, 22 S.E.2d 592 
(1942). 

What cannot be done by an ordi- 
nance cannot be done by a contract. 
Screws v. City of Atlanta, 189 Ga. 839, 8 
S.E.2d 16 (1940). 

Ratification of contracts by subse- 
quent council. — Future council may be 
bound by the terms of a contract if that 
council either approves the terms of the 
contract or ratifies the contract. Brown v. 
City of E. Point, 246 Ga. 144, 268 S.E.2d 
912 (1980). 

Duration of contracts. — Municipal 
corporation may make a valid contract to 
continue for a reasonable time beyond the 
official term of the officers entering into 
the contract for the municipality. 
Jonesboro Area Athletic Ass’n v. Dickson, 
227 Ga. 513, 181 S.E.2d 852 (1971). 

O.C.G.A. § 36-30-3(a) does not prevent 
a contract from extending beyond the 
term of the commission in office at the 
time of the contract’s execution. Unified 
Gov't v. North, 250 Ga. App. 432, 551 
S.E.2d 798 (2001). 

While a municipality is not es- 
topped to deny the validity of a con- 
tract wholly beyond the municipality’s 
powers, the municipality may be estopped 
by the exercise of contractual powers le- 
gally vested in the municipality, and even 
by the exercise of governmental powers, to 
prevent manifest injustice and wrongs to 
private persons, where the restraint 
placed upon a municipality to accomplish 
that purpose does not interfere with the 
exercise of governmental powers of the 
municipality. Brown v. City of E. Point, 
246 Ga. 144, 268 S.E.2d 912 (1980). 

Post-retirement benefits of Com- 
munity Service Board’s Executive Di- 
rector not gratuities. — After the com- 
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munity service board filed a declaratory 
judgment action against the board’s for- 
mer executive director, contending that 
the director’s contract violated public pol- 
icy and that the director was not entitled 
to payment and benefits for various rea- 
sons, and the director counterclaimed 
against the board, the trial court did not 
err in ruling in favor of the director be- 
cause the board’s broad powers encom- 
passed all of the benefits paid to the 
director, and it did not show that any of 
the director’s benefits fell outside of the 
provisions of the enabling legislation; the 
director was entitled to payment for any 
compensation related to performance al- 
ready rendered; and the director’s 
post-retirement benefits were not gratu- 
ities. Gateway Cmty. Serv. Bd. v. Bonati, 
346 Ga. App. 653, 816 S.E.2d 743 (2018). 

Cited in DeJarnette v. Hospital Auth., 
195 Ga. 189, 23 S.E.2d 716 (1942); Mayor 
of Waynesboro v. McDowell, 213 Ga. 407, 
99 S.E.2d 92 (1957); Smith v. Hayes, 217 
Ga. 94, 121 S.E.2d 113 (1961); Glendale 
Estates, Inc. v. Mayor of Americus, 222 
Ga. 610, 151 SE.2d 142 (1966); 
McElmurray v. Richmond County, 223 Ga. 
47, 153 S.E.2d 427 (1967); Housing Auth. 
v. Mercer, 123 Ga. App. 38, 179 S.E.2d 275 
(1970); Pittman v. City of Jesup, 232 Ga. 
635, 208 S.E.2d 456 (1974); Frazer v. City 
of Albany, 245 Ga. 399, 265 S.E.2d 581 
(1980); Wilson v. Southerland, 258 Ga. 
479, 371 S.E.2d 382 (1988); CSX Transp., 
Inc. v. City of Garden City, 196 F. Supp. 2d 
1288 (S.D. Ga. 2002); Marlowe v. Colquitt 
County, 278 Ga. App. 184, 628 S.E.2d 622 
(2006); CSX Transp., Inc. v. City of Garden 
City, 418 F. Supp. 2d 1366 (S.D. Ga. 2006); 
Sherman v. Dev. Auth., 320 Ga. App. 689, 
740 S.E.2d 663 (2013). 


Street Overpasses and Railroad 
Underpasses 


Subsection (b) inapplicable to ease- 
ment involving grade crossing. — 
Subsection (b) of O.C.G.A. § 36-30-3, 
which speaks specifically of “the owner- 
ship, maintenance, construction, or recon- 
struction of street overpasses and under- 
passes of railroad properties,” is 
inapplicable to an easement involving 
grade crossings. Chatham County 
Comm’rs v. Seaboard C.L.R.R., 169 Ga. 
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Street Overpasses and Railroad 
Underpasses (Cont'd) 


App. 607, 314 S.E.2d 449 (1984). 


Specific Contracts 


Contracts made by virtue of ex- 
press authority granted in the city char- 
ter are outside this prohibition. Brown v. 
City of E. Point, 246 Ga. 144, 268 S.E.2d 
912 (1980). 

Employment contracts. — Provisions 
of county’s personnel handbook regarding 
merit salary increases for employees could 
not bind the board of commissioners to 
approve the funding of future increases. 
International Bhd. of Police Officers Local 
471 v. Chatham County, 232 Ga. App. 507, 
502 S.E.2d 341 (1998). 

Judgment in favor of former employee 
was reversed because the contract was 
renewed automatically and the severance 
package required the city to pay the em- 
ployee the employee’s salary and benefits 
for an entire year after the year in which 
the contract was terminated; as such, the 
contract was ultra vires and void under 
0.C.G.A. § 36-30-3(a). City of McDonough 
v. Campbell, 289 Ga. 216, 710 S.E.2d 537 
(2011). 

Ordinance providing severance 
pay for retiring city employees fell 
into express authority exception to 
0.C.G.A. § 36-30-83 in view of charter pro- 
visions conferring broad authority upon 
the city to establish a pension system 
upon such terms and conditions as the 
mayor and council deemed proper. City of 
Athens v. McGahee, 178 Ga. App. 76, 341 
S.E.2d 855 (1986). 

O.C.G.A. § 36-30-3 does not apply to 
construction contracts, which typically 
extend beyond the term of the officer en- 
tering into the contract for the municipal- 
ity. City of Atlanta v. Brinderson Corp., 
799 F.2d 1541 (11th Cir. 1986). 

Construction of county buildings. 
— Agreements authorized by the County 
Building Authority Act, in regard to the 
acquisition and construction of certain 
county buildings, were not in violation of 
0.C.G.A. § 36-30-3, for the necessary au- 
thority of the county and the building 
authority to enter into contracts for up to 
50 years was contained in the intergov- 


LOCAL GOVERNMENT 


36-30-3 


ernmental contracts provision (Ga. 
Const., 1983, Art. IX, Sec. III, Para. I). 
Building Auth. v. State, 253 Ga. 242, 321 
S.E.2d 97 (1984). 

Construction of roads. — O.C.G.A. 
§ 36-30-3(a) did not prevent a unified 
government’s liability on a contract with a 
developer to build a road diverting traffic 
from a water treatment plant away from 
the developer’s subdivision after the road 
was not completed on time. Unified Gov’t 
v. North, 250 Ga. App. 432, 551 S.E.2d 798 
(2001). 

Agreement to construct and main- 
tain parking area and sidewalk. — 
Agreement entered in 1954 between a city 
and an apartment owner for the construc- 
tion of a parking lot and sidewalk to 
relieve traffic congestion was not subject 
to O.C.G.A. § 36-30-3(a)’s prohibition 
against binding successor councils be- 
cause the construction and maintenance 
of the sidewalk and parking area were in 
the nature of a government’s proprietary 
functions. Unified Gov’t of Athens-Clarke 
Co. v. Stiles Apts., 295 Ga. 829, 764 S.E.2d 
403 (2014). 

Contracts limiting governmental 
powers. — Restriction against one coun- 
cil binding itself or a successor also ap- 
plies to contracts which limit a municipal- 
ity’s legislative or governmental powers. 
City of Jonesboro v. Clayton County Water 
Auth., 136 Ga. App. 768, 222 S.E.2d 76 
(1975). 

Provisions of Ga. L. 1937, p. 761, § 1 
et seq. (see now O.C.G.A. § 36-82-60 et 
seq.), do not render meaningless the 
mandate of former Code _ 1933, 
§ 69-202 (see now O.C.G.A. § 36-30-3). 
The express statutory authority for a mu- 
nicipality to contract with the bond hold- 
ers as to specified future utility rates does 
not extend to contracts with the whole- 
saler of electrical power. Johnson v. State, 
107 Ga. App. 16, 128 S.E.2d 651 (1962). 

Each case must stand on the case’s 
own peculiar factual situation. 
Jonesboro Area Athletic Ass’n v. Dickson, 
227 Ga. 513, 181 S.E.2d 852 (1971). 

This section does not prohibit a 
contract that will be completed 
within the term of the commission- 
ers, even though the depreciable life of 
the property contracted for extends be- 
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yond the term of the commissioners. 
Ledbetter Bros. v. Floyd County, 237 Ga. 
22, 226 S.E.2d 730 (1976). 

Option to purchase land. — Lease by 
city of parcel of land accompanied by 
ten-year option to purchase land at a fixed 
price did not bind council or the council’s 
successors so as to prevent free legislation 
in matters of municipal government. Sil- 
ver v. City of Rossville, 253 Ga. 13, 315 
S.E.2d 898 (1984). 

Lease of land for hospital. — Lease 
of land owned by the city for a rental or 
consideration to the city in the form of 
medical and surgical treatment to be fur- 
nished to the poor by the lessee corpora- 
tion would have the effect of preventing 
free legislation in a matter of municipal 
government and for this reason would be 
illegal and void. Aven v. Steiner Cancer 
Hosp., 189 Ga. 126, 5 S.E.2d 356 (1939). 

Lease of property to airport. — 
When a county through the county’s 
proper authority leases property which 
the county owns for use as an airport, the 
county is engaging in a proprietary and 
not a governmental function. Southern 
Airways Co. v. DeKalb County, 102 Ga. 
App. 850, 118 S.E.2d 234 (1960). 

Furnishing water to lessee. — When 
a municipality leases certain property for 
a term of 25 years, a provision of such 
contract obligating the city to supply the 
leased premises with water free of charge 
during the term of the lease is ultra vires 
and void. Screws v. City of Atlanta, 189 
Ga. 839, 8 S.E.2d 16 (1940). 

Furnishing water and sewage facil- 
ities to airport. — Provision in a con- 
tract requiring a county to furnish water 
and sewage facilities to airport leased to 
private party without charge during 15 
years, to begin at an undetermined future 
date, is invalid. Southern Airways Co. v. 
DeKalb County, 102 Ga. App. 850, 118 
S.E.2d 234 (1960). 

Municipality’s agreement to pro- 
vide access to sewer system does not 
impair governmental function and there- 
fore is not subject to subsection (a) of 
0.C.G.A. § 36-30-38, which prohibits a 
council from binding itself or others so as 
to prevent free legislation in matters of 
municipal government. City of Powder 
Springs v. WMM Properties, Inc., 253 Ga. 
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753, 325 S.E.2d 155 (1985). 

Franchise granted by a city council 
to a public service corporation, under 
the charter powers of the city, constitutes 
a binding contract, and as such is not 
violative of this section. City of 
Summerville v. Georgia Power Co., 205 
Ga. 843, 55 S.E.2d 540 (1949). 

Rezoning is legislative in nature 
and one county commission cannot de- 
prive or restrict a succeeding commission 
in the exercise of the commission’s legis- 
lative power by the device of entering into 
a contract or agreement purporting to 
limit the authority of the county commis- 
sion to legislate in this regard. Barton v. 
Atkinson, 228 Ga. 733, 187 S.E.2d 835 
(1972). 

Use of bond funds. — County commis- 
sion cannot limit the commission’s succes- 
sors in the exercise of legislative power by 
ordinance or by contract; however, this 
principle has no application to the legiti- 
mate use of bond funds for an authorized 
public purpose. Lindsey v. Guhl, 237 Ga. 
567, 229 S.E.2d 354 (1976). 

Holding title on easement to land. 
— There is no inhibition against the ac- 
quisition by a municipality of title to or of 
an easement in land to be held in perpe- 
tuity for the public use such as streets, 
alleys, sidewalks, parks, water and sewer- 
age systems, cemeteries, and the like. The 
power was recognized as inherent at com- 
mon law and is generally provided specif- 
ically or in the general welfare provisions 
of the municipality’s charter, for without it 
a municipality could not effectively func- 
tion. City of Douglas v. Cartrett, 109 Ga. 
App. 683, 137 S.E.2d 358 (1964). 

Municipal corporation acts in pro- 
prietary rather than governmental 
capacity in operating an electric dis- 
tribution system. — Restriction placed 
upon municipal corporations by this sec- 
tion relates only to its governmental func- 
tions. Therefore, there is generally no ob- 
jection to a contract by a municipal 
corporation for a supply of electrical 
power which extends beyond the term of 
office of the officers making the contract. 
The only restriction is that it must be 
reasonable in length of time for which it is 
to extend. Johnson v. State, 107 Ga. App. 
16, 128 S.E.2d 651 (1962). 


487 


36-30-3 
Specific Contracts (Cont'd) 


Agreement to accept payment in 
lieu of ad valorem taxes void. — Any 
agreement reached by plaintiff city that it 
would accept a reasonable annual amount 
from defendant in lieu of ad valorem taxes 
was void as an ultra vires act because the 
effect of the agreement would be to bind 
successive city commissions indefinitely. 
Georgia Presbyterian Homes, Inc. v. City 
of Decatur, 165 Ga. App. 395, 299 S.E.2d 
900, aff'd, 251 Ga. 290, 304 S.E.2d 908 
(1983). 

No agreement as to schedule of pay- 
ments to city. — When a contract is fully 
executed by a city and the only remaining 
obligations are payments owed to the city 
by the other party to the contract, but 
there is no agreement as to the annual 
sum to be paid beyond a certain year, no 
contract exists; the fact that the other 
party expects to pay some amount to be 
agreed upon, and does pay a certain 
amount annually for several years, does 
not show an agreement by it to pay, or by 
the city to accept, that amount. City of 
Decatur v. Georgia Presbyterian Homes, 
Inc., 251 Ga. 290, 304 S.E.2d 908 (1983). 

Power of a municipality to fix and 
regulate water rates is a legislative or 
governmental power and falls within the 
limitation placed upon councils of munic- 
ipalities by this section. Screws v. City of 
Atlanta, 189 Ga. 839, 8 S.E.2d 16 (1940); 
City of Warm Springs v. Bulloch, 212 Ga. 
149, 91 S.E.2d 13 (1956); Johnson v. State, 
107 Ga. App. 16, 128 S.E.2d 651 (1962). 

Contract for exemption from sewer 
assessments. — Under the provisions of 
this section, a contract made by a munic- 
ipality with property owners, to exempt 
the owners from future sewer assess- 
ments, is ultra vires, even though upon 
faith of the agreement the property own- 
ers conveyed rights of way to the city and 
the city accepted and entered upon the 
contract. Accordingly, a subsequent coun- 
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cil of the municipality is not prevented 
from levying and enforcing proper sewer 
assessments against such property own- 
ers. J.S.H. Co. v. City of Atlanta, 193 Ga. 
1, 17 S.E.2d 55 (1941). 

An agreement whereby the city 
would aid plaintiff in collecting a 
“tap-on” fee to sewer and water mains 
constructed by plaintiff and hooked to the 
city lines would attempt to bind governing 
authorities and would therefore be illegal. 
Simmons v. City of Clarkesville, 234 Ga. 
530, 216 S.E.2d 826 (1975). 

Easement for effluent line. — Collat- 
eral agreements in the grant of an ease- 
ment to a municipality for the purpose of 
constructing and maintaining an effluent 
line which relate to the manner of the 
line’s maintenance cannot be effective be- 
yond the term of the mayor and council 
accepting the easement and making the 
agreements, and beyond that time are 
void. City of Douglas v. Cartrett, 109 Ga. 
App. 683, 137 S.E.2d 358 (1964). 

Contract for placement of bus stop 
benches. — Pretermitting the applicabil- 
ity of O.C.G.A. § 36-30-3(a) to counties, 
the subsection would not invalidate a 
county’s contract with a company for the 
placement of bus benches at transit sys- 
tem stops. Board of Comm’rs v. Chatham 
Advertisers, 258 Ga. 498, 371 S.E.2d 850 
(1988). 

Employee pay raises. — County em- 
ployees could not establish a promissory 
estoppel claim that the county could not 
promise mandatory annual four percent 
pay raises. Johnson v. Fulton County, 235 
Ga. App. 277, 509 S.E.2d 355 (1998). 

City not bound by county’s issuance 
of fifteen year alcohol license. — Al- 
though a nude dancing business had en- 
tered into a 15-year contract with the 
newly-incorporated city’s predecessor (the 
county) for an alcohol license, the city was 
not bound by the county’s agreement pur- 
suant to O.C.G.A. § 36-30-3(a). Trop, Inc. 
v. City of Brookhaven, 296 Ga. 85, 764 
S.E.2d 398 (2014). 


OPINIONS OF THE ATTORNEY GENERAL 


Acts which a city cannot do by an 
ordinance cannot be done by a con- 
tract. 1965-66 Op. Att’y Gen. No. 65-42. 


Contract restricting governmental 
powers. — While a contract can be en- 
tered into which extends beyond the terms 
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of office of a mayor and council members, 
the fact must be noted that a municipal 
corporation has no power to make con- 
tracts restricting or limiting the munici- 
pality’s legislative or governmental pow- 
ers, and a contract which restricts the 
legislative and governmental powers of 
future councils is ultra vires and void. 
1965-66 Op. Att’y Gen. No. 65-42. 

Water supply contract. — Municipal- 
ities may enter into a valid and binding 
contract to provide a system of water 
supply mutual to all for a period not to 
exceed 50 years; further, municipalities 
may not bind themselves by any agree- 
ment respecting the sewage system or 
regulation of the rates of water or sewage, 
for a period longer than the life of the 
present council. 1952-53 Op. Att’y Gen. p. 
126. 

Fixing of water rates is a legislative 
and governmental power, and one 
council may not, by contract or ordinance, 
deprive succeeding councils of this legisla- 
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tive or governmental power; the prohibi- 
tion extends to counties as well as munic- 
ipalities. 1969 Op. Att’y Gen. No. 69-336. 
Waste water treatment services 
contracts. — O.C.G.A. § 36-60-2, per- 
mitting municipalities to enter into 
multi-year contracts to provide industrial 
waste water treatment services, provides 
an explicit statutory exception to O.C.G.A. 
§ 36-30-3 and allows contracts between 
municipalities and certain private entities 
for periods up to 50 years. The contract 
must enable the municipality to comply 
with the state and federal pollution stan- 
dards and to receive public allotments. In 
addition, the contract must comply with 
the statutory requirement that the pri- 
vate corporation be charged a rate never 
less than the actual cost to the municipal- 
ity. A contract meeting the above require- 
ments would not violate the statutory 
prohibition against binding successors in 
office. 1992 Op. Att’y Gen. No. 92-4. 
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36-30-4. Eligibility of members of municipal councils or boards 
of aldermen for other municipal offices. 


A councilman or alderman of a municipal corporation shall be 
ineligible to hold any other municipal office during the term of office for 
which the councilman or alderman was chosen unless he first resigns as 
councilman or alderman before entering such other office. This Code 


section shall apply to all elected officials of a municipal corporation. 


History. — Ga. L. 1889, p. 181, § 1; Ga. 
L. 1890-91, p. 226, § 1; Ga. L. 1895, p. 79, 
§ 1; Civil Code 1895, § 739; Ga. L. 1899, 
p. 26, § 1; Civil Code 1910, § 886; Code 
1933, § 69-201; Ga. L. 1957, p. 97, § 1. 

Cross references. — Vacancies cre- 
ated by elected officials qualifying for 


other office, Ga. Const. 1983, Art. II, Sec. 
II, Para. V. 

Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 
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36-30-4 


JUDICIAL DECISIONS 


Second sentence not restrictive. — 
Provision that O.C.G.A. § 36-30-4 shall 
apply to all elected officials of a municipal- 
ity does not necessarily mean that the 
statute shall apply solely to such elected 
officials. Fowler v. Mitcham, 249 Ga. 400, 
291 S.E.2d 515 (1982). 

Office of mayor of city or town hav- 
ing more than 2,000 inhabitants is 
municipal office. Crovatt v. Mason, 101 
Ga. 246, 28 S.E. 891 (1897). 

Councilman as member of 
city-county recreation commission. 
— Even assuming that councilman’s job 
with a city-county recreation commission 
could properly be considered a “municipal 
office” within the ambit of O.C.G.A. 
§ 36-30-4, and further assuming that the 
councilman’s simultaneous service as 
councilman would result in an impermis- 
sible conflict of interest, it is clear that the 
result would not be to disqualify the coun- 
cilman from holding the office of city coun- 
cilman but rather to render the council- 
man ineligible to continue the 
councilman’s employment with the com- 
mission while serving as a councilman. 
Hughley v. City of Thomaston, 180 Ga. 
App. 207, 348 S.E.2d 570 (1986). 

City police officers are municipal 
officers. — Fact that city police officer 
has been held to be an officer of the state, 
does not negate the fact that a police 
officer is also a municipal officer. Fowler v. 
Mitcham, 249 Ga. 400, 291 S.E.2d 515 
(1982). 

Fact that appellants may have been 
employees in their position as city police 
officers does not necessarily 
contra-indicate their status as office hold- 
ers in that same position. Fowler v. 
Mitcham, 249 Ga. 400, 291 S.E.2d 515 
(1982). 

City police officer cannot be alder- 
man. — O.C.G.A. § 36-30-4 prohibits one 
from simultaneously holding office of al- 
derman and police officer of city. Fowler v. 


Mitcham, 249 Ga. 400, 291 S.E.2d 515 


(1982). 
Mayor of city is eligible to hold 
office of school commissioner. 


Akerman v. Ford, 116 Ga. 473, 42 S.E. 777 
(1902). 

Provision in city charter. — Under a 
city charter the mayor of a municipality 
could act not only as mayor, and receive 
the salary therefor, but could also be 
elected treasurer of the board of lights and 
waterworks, of which the mayor was ex 
officio a member, and receive the compen- 
sation fixed by the board for those ser- 
vices. There is no inhibition against one 
person holding both positions, and receiv- 
ing both salaries, when authorized by the 
charter. Board of Lights & Waterworks v. 
Dobbs, 151 Ga. 53, 105 S.E. 611 (1921). 

Commissioners of a city cannot se- 
lect and appoint one of themselves as 
city manager, the office of commissioner 
and city manager being incompatible. 
Board of Comm’rs v. Montgomery, 170 Ga. 
361, 153 S.E. 34 (1930). 

Alderman ineligible to be board of 
education member. — An alderman 
comes under the inhibition of this section, 
and during such term as alderman is 
incompetent to hold office as a member of 
the board of education. Matthews v. Mor- 
ris, 169 Ga. 723, 151 S.E. 391 (1930). 

Membership on the board of educa- 
tion is a municipal office within the 
meaning of this section. Matthews v. Mor- 
ris, 169 Ga. 723, 151 S.E. 391 (1930). 

Membership on board of water 
commissioners prohibited. — Because 
the city council of Columbus serves a 
supervisory and/or appellate function in 
relation to the board of water commission- 
ers, a conflict of interest would exist if a 
council member were to serve concur- 
rently on the board. Columbus, Ga. v. 
Board of Water Comm’rs, 261 Ga. 219, 403 
S.E.2d 791 (1991). 

Cited in Walters v. City of Dublin, 262 
Ga. 265, 417 S.H.2d 144 (1992). 


OPINIONS OF THE ATTORNEY GENERAL 


Scope of section’s prohibition. — 
Prohibition of O.C.G.A. § 36-30-4 applies 


to all elected city officials. 1982 Op. Att’y 
Gen. No. U82-27. 
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This section renders a councilman 
ineligible to hold another municipal 
office unless the councilman has resigned 
the seat on the council at some time prior 
to entering the second office; the council- 
man is not required to resign prior to 
qualifying to run for the second office. 
1975 Op. Att’y Gen. No. 75-18. 

Council member of a municipality 
may run for the office of mayor or 
other municipal office but must resign 
such council seat prior to taking the sec- 
ond office. 1975 Op. Att’y Gen. No. 75-18. 

Date of termination of office. — Of- 
ficer whose present position will be finally 
terminated prior to the beginning date of 
any new office the officer may gain by 
election, is eligible to seek and hold such 
second office. 1963-65 Op. Att’y Gen. p. 
565. 

Council member of a city is ineligi- 
ble to hold the office of clerk of the 
city while still holding the office of coun- 
cilman. 1967 Op. Att’y Gen. No. 67-36. 

Trustee of school board. — Member 
of City Council of Chickamauga cannot 
lawfully serve as trustee of city school 
board. 1982 Op. Att’y Gen. No. U82-27. 

Recorder of court. — Councilman is 
prohibited from serving as recorder of the 
mayor’s court. 1983 Op. Atty Gen. No. 
U83-61. 

Building inspector. — City commis- 
sioner cannot simultaneously hold office of 
city building inspector. 1962 Op. Att’y 
Gen. p. 333. 


GENERAL PROVISIONS 


36-30-5 


County commissioner. — Member of 
State Agricultural Commodities Commis- 
sion may simultaneously hold the office of 
county commissioner. 1976 Op. Att’y Gen. 
No. U76-30. 

Volunteer firefighter. — Dual service 
as a volunteer firefighter and member of a 
city council or county commission does not 
violate the provisions of O.C.G.A. 
§ 36-30-4 or O.C.G.A. § 45-2-2; however, 
cities and counties must determine for 
themselves, based on the circumstances, 
whether a common-law conflict of interest 
exists. 1998 Op. Atty Gen. No. U98-8. 

Position with political committee. 
— An officer, member, or employee of a 
political committee is not a “public officer.” 
1966 Op. Atty Gen. No. 66-181. 

Holding party office. — Since state 
officials are not prevented from holding 
city or county offices, and since the posi- 
tions involved are not ones for which po- 
litical activity is banned by the rules and 
regulations of the merit system, a member 
of the board of commissioners is eligible to 
hold office on the Democratic executive 
committee at either the county or state 
level. 1966 Op. Att’y Gen. No. 66-181. 

City commissioner may not sit on 
city zoning board. — Member of a city 
commission may not so serve and at the 
same time serve on a city planning and 
zoning board. 1971 Op. Atty Gen. No. 
U71-107. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 219. 63C Am. 
Jur. 2d, Public Officers and Employees, 
$$ 57, 62. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 273 et seq. 

ALR. — Time as of which eligibility or 
ineligibility to office is to be determined, 
143 A.L.R. 1026. 


36-30-5. Inclusion of residency in annexed territory in comput- 
ing period of residence necessary to qualify for office. 


Whenever the charter of any incorporated municipality provides for a 
prior period of residency in the municipality as a qualification for the 
election or appointment of any person to any office or position in the 
municipal government, residence in territory which is afterwards 
annexed to the municipality shall be deemed residence within the 
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municipality for the purpose of computing the period of residence to 
make one eligible to hold such office or position. 


History. — Ga. L. 1963, p. 426, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 212. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 419, 423 et seq. 


36-30-6. Voting upon questions by interested councilmembers. 


It is improper and illegal for a member of a municipal council to vote 
upon any question brought before the council in which he is personally 


interested. 


History. — Civil Code 1895, § 751; 
Civil Code 1910, § 900; Code 1933, 
§ 69-204. 

History of Code section. — This Code 
section is derived from the decision in 
Daly v. Georgia S. & F.R.R., 80 Ga. 793, 7 
S.E. 146 (1888). 

Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). For article surveying important 
general legal principles of municipal and 
county government purchasing and con- 


tracting in Georgia, see 16 Mercer L. Rev. 
371 (1965). For article discussing the im- 
propriety of municipal employees repre- 
senting their own self-interests in public 
matters, specifically relating to municipal 
purchasing, see 5 Ga. St. B.J. 309 (1969). 
For article discussing the effect of the 
general criminal statute on self-interest 
and municipal purchasing (§ 16-10-6) on 
the general statute on votes by municipal 
councilmen in matters of personal interest 
(this section) and on local statutory law, 
see 7 Ga. St. B.J. 431 (1971). 


JUDICIAL DECISIONS 


“Personal” interest is construed as 
a “financial” interest. Story v. City of 
Macon, 205 Ga. 590, 54 S.E.2d 396 (1949). 

Contract void when council mem- 
ber stockholder in benefited corpora- 
tion. — Contract entered into between a 
private corporation and a city, under 
which the corporation is to perform cer- 
tain work for which payment is to be made 
out of the city treasury, is void if at the 
time of the contract’s execution one of the 
members of the city council was also a 
stockholder in such private corporation 
and such a contract does not become valid 
and legal when, subsequently, the inter- 
ested member of the council sells the stock 
which the member owned at the time of 
the execution of the contract. Hardy v. 
Mayor of Gainesville, 121 Ga. 327, 48 S.E. 
921 (1904). 


Contract between a city and a construc- 
tion company, in which a member of a 
council is a large stockholder, is null and 
void, although such member of a council 
did not vote for the ordinance authorizing 
such contract, and did not use the mem- 
ber’s influence in procuring other mem- 
bers of council to approve and authorize 
the making of such contract, and although 
such contract is fair and free from fraud. 
Montgomery v. City of Atlanta, 162 Ga. 
534, 134 S.E. 152 (1926). 

Contract cannot be ratified by res- 
ignation of member. — When such an 
illegal contract has been made, the con- 
tract cannot subsequently be ratified by 
the resignation of the interested council- 
man and the confirmation of the contract 
by the council. Montgomery v. City of 
Atlanta, 162 Ga. 534, 134 S.E. 152 (1926). 
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Appointment of depository of 
which mayor and councilman are of- 
ficers. — An ordinance naming a certain 
bank as the city depository and requiring 
the treasurer of the city to place all the 
municipal funds coming into the treasur- 
er’s hands therein is not necessarily void 
because the mayor of the city and one of 
the councilmen voting to adopt the ordi- 
nance were respectively officer and direc- 
tor of the bank named as depository. 
Smith v. City of Winder, 22 Ga. App. 278, 
96 S.E. 14 (1918). 

Ownership of land subject of public 
improvement. — Ownership by a mem- 
ber of a municipal council of land which 
will be affected by a public improvement 
does not disqualify the member from vot- 
ing on such improvement. Story v. City of 
Macon, 205 Ga. 590, 54 S.E.2d 396 (1949). 

Councilman employed as attorney 


GENERAL PROVISIONS 


36-30-7 


by contractor. — Abutting owners can- 
not complain after completion of a munic- 
ipal contract because of illegal participa- 
tion in the execution of a municipal 
contract by a councilman who had been 
employed as an attorney by the contractor. 
Cochran v. City of Thomasville, 167 Ga. 
579, 146 S.E. 462 (1928). 

Employment by school subject of 
rezoning. — Fact that a councilman is 
employed by a school which would benefit 
from a rezoning which is being voted on is 
not a sufficient “personal interest” to fall 
under this section. Crawford v. Brewster, 
225 Ga. 404, 169 S.E.2d 317 (1969), over- 
ruled on other grounds, 244 Ga. 765, 262 
S.E.2d 53 (1975). 

Cited in Olley Valley Estates, Inc. v. 
Fussell, 232 Ga. 779, 208 S.E.2d 801 
(1974). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 130. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 298. 

ALR. — Validity of municipal ordinance 


as affected by motive of members of coun- 
cil which adopted it, 32 A.L.R. 1517. 

Member of governmental board voting 
on measure involving his personal inter- 
est, 133 A.L.R. 1257. 


36-30-7. Authorization and procedure for surrender of corpo- 
rate charter. 


A municipal corporation in this state is authorized to surrender its 
corporate charter when such municipal corporation has not functioned 
under the corporate charter for a period of ten years, by petitioning the 
superior court of the county in which the municipal corporation lies, 
such petition being made by a majority of the registered voters of the 
nonfunctioning municipal corporation. Thereupon, the judge of the 
superior court may receive the surrendered corporate charter and by 
order of the court declare the municipal corporation to be dissolved. Any 
order of any superior court judge dissolving any municipal corporation 
within this state will be furnished in duplicate to the Secretary of State 
and shall serve as notice upon the Secretary of State that the municipal 
corporation has, by order of the court, been dissolved as a municipal 
corporation. 


History. — Ga. L. 1947, p. 1545, § 1. (1963). For article, “Selected Oddities in 


Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 


Georgia Municipal Law,” see 9 Ga. L. Rev. 
783 (1975). For article surveying legisla- 
tive and judicial developments in Georgia 
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local government law for 1978-79, see 31 
Mercer L. Rev. 155 (1979). 


LOCAL GOVERNMENT 


36-30-7.1 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Ga. L. 1872, p. 18, are 
included in the annotations for this Code 
section. 

Delegation of legislative power to 
courts. — Basic principle embodied in the 
separation of powers doctrine is that the 
legislature cannot delegate legislative 
power to the courts. This does not mean, 
however, that the legislature is forbidden 
from conferring power on the courts to 
ascertain whether the statutory require- 
ments for dissolution of a municipal char- 
ter have been satisfied in particular cases. 
Harrell v. Courson, 234 Ga. 350, 216 
S.E.2d 105 (1975). 

No delegation of legislative author- 
ity to voters. — Under the terms of this 


section, there is no delegation of legisla- 
tive authority to a majority of the voters of 
municipalities. Harrell v. Courson, 234 
Ga. 350, 216 S.H.2d 105 (1975). 

Cessation of official duties. — Fact 
that mayor, recorder, and alderman volun- 
tarily ceased to perform their official du- 
ties did not operate to terminate corporate 
existence. Such officers held office until 
their successors were elected and quali- 
fied, though not functioning. Sell v. 
Turner, 138 Ga. 106, 74 S.E. 783 (1912) 
(decided under Ga. L. 1872, p. 18). 

Cited in Paige v. Gray, 437 F. Supp. 137 
(M.D. Ga. 1977); City of Mt. View v. Clay- 
ton County, 242 Ga. 163, 249 S.E.2d 541 
(1978); Turner County v. City of Ashburn, 
293 Ga. 739, 749 S.E.2d 685 (2013). 


OPINIONS OF THE ATTORNEY GENERAL 


This section provides exclusive 
method of dissolution. 1963-65 Op. 
Att’y Gen. p. 519. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 83. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 131, 137. 


36-30-7.1. Inactive municipalities. 


(a) On and after July 1, 1995, any municipal corporation in this state 
shall be deemed an inactive municipality and its charter shall be 
repealed by operation of law if the municipal corporation fails to meet 
any of the minimum standards provided in subsection (b) of this Code 
section for determining an active municipality. 


(b) An active municipality is any incorporated municipality in this 
state the governing body of which meets each of the following minimum 
standards: 


(1) Provides at least three of the following services, either directly 
or by contract: 


(A) Law enforcement; 


494 


36-30-7.1 GENERAL PROVISIONS 36-30-7.1 


(B) Fire protection (which may be furnished by a volunteer fire 
force) and fire safety; 


(C) Road and street construction or maintenance; 
(D) Solid waste management; 

(ŒE) Water supply or distribution or both; 

(F) Waste-water treatment; 

(G) Storm-water collection and disposal; 

(H) Electric or gas utility services; 


(I) Enforcement of building, housing, plumbing, and electrical 
codes and other similar codes; 


(J) Planning and zoning; and 
(K) Recreational facilities; 


(2) Holds at least six regular, monthly or bimonthly, officially 
recorded public meetings within the 12 months next preceding the 
execution of the certificate required by subsection (c) of this Code 
section; and 


(3) Qualifies for and holds a regular municipal election as provided 
by law, other than a municipality which has a governing authority 
comprised of commissioners or other members who are appointed by 
a judge of the superior court. 


(c) Not later than July 1, 1994, each municipal corporation in this 
state shall file with the Department of Community Affairs either: 


(1) Acertification from the governing authority that the municipal 
corporation meets the minimum standards for determining an active 
municipality enumerated in subsection (b) of this Code section; or 


(2) Acertification from the governing authority that the municipal 
corporation does not meet the minimum standards for determining 
an active municipality enumerated in subsection (b) of this Code 
section, including a statement that the governing authority recog- 
nizes that its legal existence will under the provisions of this Code 
section be terminated as of July 1, 1995. 


(d) After October 15, 1994, the Department of Community Affairs 
shall transmit to the governing authority of each municipal corporation 
in the state either: 


(1) A statement confirming that the Department of Community 
Affairs has received from the municipal corporation the filing re- 
quired by subsection (c) of this Code section, including a statement of 
which type of filing was received from that municipal corporation; or 
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(2) Astatement that the Department of Community Affairs has not 
received from the municipal corporation the filing required by sub- 
section (c) of this Code section, including a statement that the 
municipal corporation’s legal existence will be terminated as of July 
1, 1995, unless such filing is received by December 31, 1994. 


(e) A municipal corporation which does not timely make the filing 
required by subsection (c) of this Code section shall have a grace period 
until December 31, 1994, to make such filing. However, if such filing is 
not made by December 31, 1994, the legal status of the municipal 
corporation shall be the same as that of a municipal corporation which 
does not meet the minimum standards for determining an active 
municipality enumerated in subsection (b) of this Code section; and 
such municipal corporation shall cease to have legal existence as of July 
1, 1995. 


(f) As quickly as practicable after December 31, 1994, the Depart- 
ment of Community Affairs shall compile a listing of all municipal 
corporations in this state indicating those whose legal existence will be 
terminated as of July 1, 1995, and those whose legal existence will not 
be so terminated. A certified copy of such listing shall be provided to the 
Secretary of State and shall be conclusive evidence, acceptable in any 
court and recordable in any public records, of the termination or 
continuation of existence of a municipal corporation. The Secretary of 
State shall transmit such a certified copy of the listing to the legislative 
counsel for publication in the Georgia Laws for the year 1995, and all 
courts of this state may take judicial notice of the listing so published. 


(g) Upon the termination of existence of a municipal corporation as 
provided for in this Code section, the existence of any local authority 
created by or for such municipal corporation shall likewise terminate on 
the same date. Upon the termination of any municipal corporation or 
local authority under this Code section, all assets, property, and legal 
rights and obligations of the municipal corporation or local authority 
shall devolve by operation of law upon the governing authority of the 
county in which the legal situs of the municipal corporation or local 
authority was located; provided, however, that this devolution of rights 
and obligations shall in no manner obligate the county to provide 
continued employment for any employee of the abolished municipal 
corporation or local authority. In the case of legal indebtedness of a 
municipal corporation or local authority devolving upon a county under 
this Code section, the county shall be authorized but not required to 
levy a special district tax, fee, or assessment within the formerly 
incorporated territory (or a portion thereof corresponding to any special 
district for which the indebtedness was incurred) for the purpose of 
retiring all or a portion of such indebtedness. Assets devolved to the 
county governing authority pursuant to this Code section which are 
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deemed to be excess by the county shall be used to retire any indebt- 
edness of the terminated municipal corporation or local authority. 
Property devolved to the county governing authority pursuant to this 
Code section which is deemed to be unnecessary by the county shall be 
sold and the proceeds from such sale used to retire any indebtedness of 
the terminated municipal corporation or local authority. 


(h)(1) Upon the termination of existence of a municipal corporation 
as provided in this Code section, the geographic area that was 
contained in the boundaries of the former municipal corporation may 
continue to be identified under the same name and style as the former 
municipal corporation, and for such purpose signs and other appro- 
priate insignia may be erected for such identification. 


(2) The Department of Community Affairs shall establish a desig- 
nation of “historic township” for communities created on or before 
1900, provide for the establishment of unincorporated town councils, 
provide a procedure for converting such municipalities to townships, 
and for registration of such. 


(i) At the session of the General Assembly held in the year 1996 only, 
a new charter may be granted to a municipal corporation which ceased 
to exist under the provisions of this Code section solely because of a 
failure to make the required filing with the Department of Community 
Affairs (not including any case where the municipal corporation failed 
to meet the minimum standards of an active municipality enumerated 
in subsection (b) of this Code section), without regard to the minimum 
standards for incorporation set out in Chapter 31 of this title. In such 
a case the local law granting the new charter shall have attached 
thereto, in lieu of the certificate otherwise required by Code Section 
36-31-5, a certificate by the author of the bill stating that the require- 
ments of this subsection are met by the municipal corporation being 
reincorporated. In any such case assets and property and rights and 
obligations which devolved upon the county shall be retransferred from 
the county back to the municipal corporation. 


(j) In any case in which the legal dissolution of a municipal corpora- 
tion has not been certified under the provisions of subsection (f) of this 
Code section but the municipal corporation does not in fact meet the 
minimum standards for determining an active municipality enumer- 
ated in subsection (b) of this Code section, any citizen of the municipal 
corporation or the county in which the legal situs of the municipal 
corporation is located may bring at any time on or after July 1, 1995, a 
declaratory judgment action for a declaration of the dissolution of the 
municipal corporation. Any such action shall be brought in the superior 
court of the county wherein the legal situs of the municipal corporation 
is located. If a judgment is entered declaring the dissolution of the 
municipal corporation, the court shall file a certified copy of the 
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judgment with the Secretary of State and the legislative counsel. A copy 
of such judgment shall be published in the next publication of the 
annual session laws with the same status and effect provided for in 
subsection (f) of this Code section; and a certified copy of the judgment 


from the court or the Secretary of State shall have the same status and 


effect as described in subsection (f) of this Code section. 


History. — Code 1981, § 36-30-7.1, en- 
acted by Ga. L. 1993, p. 1579, § 1; Ga. L. 
1996, p. 6, § 36. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1993, “Recre- 
ational facilities” was substituted for 
“Recreational Facilities” in subparagraph 
(b)(1)(K), the paragraph (1) and (2) desig- 
nations were added in subsection (h), and 


a comma was inserted following “to town- 
ships” in paragraph (h)(2). 

Law reviews. — For annual survey 
article on local government law, see 52 
Mercer L. Rev. 341 (2000). 

For note on 1993 enactment of this Code 
section, see 10 Ga. St. U. L. Rev. 160 
(1998). 


JUDICIAL DECISIONS 


Standing to bring action to dissolve 
city. — Subsection (j) of O.C.G.A. 
§ 36-30-7.1, authorizing “any citizen” to 
bring an action for dissolution of a city, 
does not apply only to those municipalities 
which the Georgia Department of Com- 
munity Affairs omitted from the list of 
inactive and active municipalities com- 
piled pursuant to subsection (f) of 
O.C.G.A. § 36-30-7.1. City of Lithia 
Springs v. Turley, 241 Ga. App. 472, 526 
S.E.2d 364 (1999). 

Unified government meets the stat- 
utory criteria of an “active municipal- 
ity.” Athens-Clarke County v. Walton Elec. 
Membership Corp., 265 Ga. 229, 454 
S.E.2d 510 (1995). 

City meets requirements of an ac- 
tive municipality. — City’s contract 


with county under which the county pro- 
vided law enforcement, street construc- 
tion and maintenance, solid waste collec- 
tion, and recreational services in 
consideration of the county’s receipt of 
sales taxes was valid and showed that the 
city met the requirements of an active 
municipality. Sherrer v. City of Pulaski, 
228 Ga. App. 78, 491 S.E.2d 129 (1997). 

Order dissolving a city was vacated 
since it was determined that the city pro- 
vided road or street construction or main- 
tenance services and water supply ser- 
vices and since there were issues of fact as 
to whether the city provided fire protec- 
tion services, enforcement of the city’s 
building code, or planning and zoning ser- 
vices. City of Lithia Springs v. Turley, 241 
Ga. App. 472, 526 S.E.2d 364 (1999). 


36-30-8. Confinement of violators of ordinances. 


The right and power to organize work gangs or other means of 


confinement and to confine at labor therein, for a term not exceeding 30 
days, persons convicted of violating the ordinances of municipal corpo- 
rations is conferred on the municipal corporations or their respective 
authorities. In addition to other punishment allowed by law, municipal 
corporations, by and through their municipal courts, shall have the 
right and power to punish persons convicted of violating the ordinances 
of such municipal corporations by confinement or confinement at labor 
for a period of time not to exceed 30 days. 
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History. — Ga. L. 1880-81, p. 179, § 1; 
Code 1933, § 69-205. 
Law reviews. — For article, “Cities 


GENERAL PROVISIONS 
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and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 


JUDICIAL DECISIONS 


One purpose of this section is the 
broadening of powers of municipalities 
by permitting the imposition of an alter- 
native sentence, which had previously 
been held to be taboo because it was 


coercive in nature. City of Albany v. Key, 
124 Ga. App. 16, 183 S.E.2d 20 (1971). 

This section is permissive, and not 
mandatory. City of Albany v. Key, 124 Ga. 
App. 16, 183 S.E.2d 20 (1971). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 21A Am. Jur. 2d, Crim- 
inal Law, §§ 862, 863. 56 Am. Jur. 2d, 
Municipal Corporations, Counties, and 
Other Political Subdivisions, § 361. 


C.J.S. — 72 C.J.S., Prisons and Rights 
of Prisoners, §§ 1, 4. 


36-30-9. Compensation of law enforcement officers. 


It shall be unlawful for any municipal corporation to provide com- 


missions or percentages of any fines and bond forfeitures derived from 
any arrests made by law enforcement officers as compensation or any 
part thereof. The sole basis of compensating such employees shall be by 
a fixed salary, to be provided by the governing authority of such 


municipal corporation. 


History. — Ga. L. 1963, p. 479, § 1; Ga. 
L. 2015, p. 693, § 3-32/HB 233. 

Editor’s notes. — Ga. L. 2015, p. 693, 
§ 4-1/HB 233, not codified by the General 
Assembly, provides that: “This Act shall 
become effective on July 1, 2015, and shall 
apply to seizures of property for forfeiture 


that occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70 Am. Jur. 2d, Sher- 
iffs, Police, and Constables, §§ 41, 42, 45. 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 634 et seq. 


36-30-10. Grant of right to obstruct public street prohibited. 


Without express legislative authority, a municipal corporation may 
not grant to any person the right to erect or maintain a structure or 


obstruction in a public street. 


History. — Civil Code 1895, § 745; 
Civil Code 1910, § 894; Code 1933, 
§ 69-304. 

History of Code section. — This Code 


section is derived from the decision in 
Laing v. Mayor of Americus, 86 Ga. 756, 
13 S.E. 107 (1891). 

Law reviews. — For article, “Cities 
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and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SPECIFIC OBSTRUCTIONS 


General Consideration 


General application of this section 
has been to deny a city’s right to permit 
obstructions that would constitute a nui- 
sance and impede travel. City Council v. 
Shields, 108 Ga. App. 790, 134 S.E.2d 481 
(1963). 

Delegability of power to abolish, 
vacate or close street. — Legislature 
may delegate to a municipal corporation 
the power to abolish, vacate, or close a 
street in a municipality. When a street is 
abolished or closed by a municipality by 
virtue of such delegated power, the inter- 
est of the public therein ceases, and the 
owners of the fee, who are presumptively 
the abutting landowners, become entitled 
to use the property without regard to the 
former servitude imposed upon the land. 
Harbuck v. Richland Box Co., 207 Ga. 537, 
63 S.E.2d 333 (1951). 

Streets are primarily intended for 
the use of travelers; and a municipal 
corporation has no power, in the absence 
of express legislative authority, to allow a 
street to be used for any other purpose. 
City Council v. Reynolds, 122 Ga. 754, 50 
S.E. 998 (1905). 

Obstruction defined. — Any perma- 
nent structure in a road which materially 
interferes with travel is a nuisance per se, 
and any obstruction permanent in nature 
or continuously maintained which inter- 
feres with the free use of the road by the 
public is a public nuisance, and it is im- 
material that space may be left on either 
side of the obstruction for the passage of 
the public. The public has the right to the 
unobstructed use of the whole road as the 
road was acquired by the county or city. 
Harbuck v. Richland Box Co., 204 Ga. 352, 
49 S.E.2d 883 (1948). 

Use of streets not absolute. — Use of 
streets and highways is not absolute and 


unrestricted, but is subject to reasonable 
regulation. Schlesinger v. City of Atlanta, 
161 Ga. 148, 129 S.E. 861 (1925). 

Limitations on right of public use. 
— Right of the public to the free and 
unobstructed use of a street or public way 
is subject to reasonable and necessary 
limitations. The right to temporarily ob- 
struct the street springs from the necessi- 
ties of the case, and such right is neces- 
sarily limited by the necessity existing. 
Those who exercise the right must do so in 
such manner as will create the least pos- 
sible inconvenience to others, and the im- 
pediment must be removed within a rea- 
sonable time. Harbuck v. Richland Box 
Co., 204 Ga. 352, 49 S.E.2d 883 (1948). 

Section not basis for municipal lia- 
bility. — In the planning and the con- 
struction of a safety zone on a city street, 
the city was engaged in a governmental 
function and could not be held liable for 
any error in judgment in such planning. 
Beall v. City of Atlanta, 72 Ga. App. 760, 
34 S.E.2d 918 (1945). 

This section is not primarily a 
safety measure, and is not a basis for 
liability for injury caused indirectly by a 
condition in or adjacent to the traveled 
portion of the street. City Council v. 
Shields, 108 Ga. App. 790, 134 S.E.2d 481 
(1963). 

Cited in City of Moultrie v. Colquitt 
County Rural Elec. Co., 211 Ga. 842, 89 
S.E.2d 657 (1955); Southern Bell Tel. & 
Tel. Co. v. Martin, 229 Ga. 881, 194 S.E.2d 
910 (1972); Georgia Power Co. v. 
Zimmerman, 133 Ga. App. 786, 213 S.E.2d 
12 (1975). 


Specific Obstructions 


Permanent structures. — Municipal 
corporation has no power, in the absence 
of express legislative authority, to autho- 
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rize the erection of permanent structures 
in a public street, which interfere with the 
free use of such street by the public. 
Savannah & W.R.R. v. Woodruff, 86 Ga. 
94, 13 S.E. 156 (1890); Laing v. Mayor of 
Americus, 86 Ga. 756, 13 S.E. 107 (1891); 
City Council v. Jackson, 20 Ga. App. 710, 
93 S.E. 304 (1917); Mayor of Savannah v. 
Markowitz, 155 Ga. 870, 118 S.E. 558 
(1923). 

Permissibility of noninterfering 
structures. — Permanent structures 
which do not interfere with travel and 
which are erected for public purposes, 
such as telegraph and telephone poles, 
and the like, are permissible. But no per- 
manent structure of any character which 
interferes in the slightest degree with the 
right of travel upon the street is ever 
permissible if such structure is erected for 
purely private purposes. City Council v. 
Reynolds, 122 Ga. 754, 50 S.E. 998 (1905). 

Temporary obstructions. — Tempo- 
rary obstructions in a street are permissi- 
ble under certain circumstances, even if 
the obstruction is for the benefit or conve- 
nience of an individual. The general rule 
is that if the purpose for which the ob- 
struction is created is lawful, and the 
obstruction exists only for such a time as 
is reasonably necessary to accomplish the 
purpose which brings about the necessity 
for the obstruction, such an obstruction 
would not be a public nuisance. City 
Council v. Reynolds, 122 Ga. 754, 50 S.E. 
998 (1905). 

Any temporary obstruction in a 
public street is presumptively a pub- 
lic nuisance, and it is incumbent upon 
the persons responsible for the presence of 
such obstruction to show that the destruc- 
tion was placed in the street in further- 
ance of a lawful and legitimate purpose, 
and has not been continued any longer 
than was reasonably necessary for the 
accomplishment of this purpose. City 
Council v. Reynolds, 122 Ga. 754, 50 S.E. 
998 (1905). 

Expenses incurred in erecting ob- 
struction no defense. — It is no reason 
for not removing the obstructions from a 
street that the plaintiff has incurred ex- 
pense in erecting and maintaining the 
obstruction, and no lapse of time will 
render the license irrevocable. Laing v. 
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Mayor of Americus, 86 Ga. 756, 13 S.E. 
107 (1891); Mayor of Savannah v. 
Markowitz, 155 Ga. 870, 118 S.E. 558 
(1923). 

Obstructions “for purely private 
gain” are not permissible. — Streets 
are primarily intended for the use of trav- 
elers, and any permanent structure in a 
street which materially interferes with 
travel thereon is a public nuisance. Per- 
manent structures which do not interfere 
with travel, and which are erected for 
public purposes, such as telegraph and 
telephone poles, and the like, are permis- 
sible. City Council v. Reynolds, 122 Ga. 
754, 50 S.E. 998 (1905); Butler v. City of 
Atlanta, 47 Ga. App. 341, 170 S.E. 539 
(1933). 

Fair in public street a nuisance. 
City Council v. Reynolds, 122 Ga. 754, 50 
S.E. 998 (1905). 

Constitutionality of restriction of 
buses. — Use of streets by common car- 
riers for the purpose of gain is extraordi- 
nary and may be conditioned or prohibited 
as the legislature or municipality deems 
proper. Hence, if the state or city deter- 
mines that the use of streets by buses 
should be restricted or prohibited there is 
nothing in the Constitution of the United 
States or this state which prohibits such 
action. Schlesinger v. City of Atlanta, 161 
Ga. 148, 129 S.E. 861 (1925). 

Use by streetcars. — Legislature has 
expressly given to cities the power to per- 
mit the use of streets for the operation of 
streetcars, and has conferred upon the 
city commissioners the authority to deter- 
mine the location of trolley poles by pro- 
visions of former Code 1933, § 94-301 (see 
now O.C.G.A. § 46-8-100(5)). Townsend v. 
Georgia Power Co., 44 Ga. App. 132, 160 
S.E. 712 (1931). 

Medians. — When a median does not 
interfere with the plaintiffs’ ingress and 
egress to plaintiff’s properties but re- 
quires mere circuity of travel only, abut- 
ting landowners have no cause of action as 
this section does not apply. Hadwin v. 
Mayor of Savannah, 221 Ga. 148, 143 
S.E.2d 734 (1965). 

Construction of “safety islands”. — 
Municipality and street railroad compa- 
nies operating within its limits have the 
power, without being guilty of maintain- 
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ing a nuisance or committing thereby an 
act of negligence per se, to authorize the 
construction and maintenance of, and to 
construct and maintain under such mu- 
nicipal authority, what are termed “safety 
islands” or “safety zones” in streets at the 
side of a streetcar line, for the use and 
safety of the public from automobile and 
other traffic when entering and departing 
from streetcars. Butler v. City of Atlanta, 
47 Ga. App. 341, 170 S.E. 539 (19383). 

Municipal ordinance which was an 
attempt to vacate 20 feet of a public 
street for the benefit of a private corpora- 
tion is in excess of statutory authority. 
Harbuck v. Richland Box Co., 204 Ga. 352, 
49 S.E.2d 883 (1948). 

Constructing bridges. — City may in 
the proper exercise of the city’s discretion, 
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and as a movement in the direction of 
public improvement, build a bridge in one 
of the city’s streets, and, incidentally, close 
the street during the reasonable duration 
of the work. In like manner, the municipal 
authorities may authorize a railroad com- 
pany to build the bridge for the benefit of 
the city, giving the company power to close 
the street for a reasonable time while the 
work is being done. Adair v. City of At- 
lanta, 124 Ga. 288, 52 S.E. 739 (1905). 

City’s right to obstruct street. — 
When it is not prohibited by law, a city 
may legally erect and maintain an ob- 
struction in one of the city’s streets, pro- 
vided the obstruction is not dangerous, 
and does not constitute an unreasonable 
interference with the lawful use of the 
street. South Ga. Power Co. v. Smith, 42 
Ga. App. 100, 155 S.E. 80 (1930). 


RESEARCH REFERENCES 


C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1884, 1885. 

ALR. — Power of municipality to per- 
mit permanent loading platforms in 
street, 11 A.L.R. 442. 

Power to close or obstruct street tempo- 
rarily to permit its use for purposes of 
sport or entertainment, 34 A.L.R. 270. 

Validity, construction, and application 
of ordinances prohibiting or regulating 
“curb service”, 111 A.L.R. 181. 


Municipality’s power to permit private 
owner to construct building or structure 
overhanging or crossing the air space 
above public street or sidewalk, 76 
A.L.R.2d 896. 

Authorization, prohibition, or regula- 
tion by municipality of the sale of mer- 
chandise on streets or highways, or their 
use for such purpose, 14 A.L.R.3d 896. 


36-30-11. Enclosure of lanes or alleys. 


The municipal authorities of any municipal corporation are autho- 
rized to permit the enclosure of any lane, alley, or portion thereof in 
such municipal corporation when the owners of the lots abutting on 
such lane or alley and the owners of any other lots to the enjoyment of 
which access through such lane or alley is necessary consent thereto. 
Such municipal authorities shall have the right at any time to reopen 
such lane or alley. 


History. — Ga. L. 1878-79, p. 174, § 1; 
Code 1933, § 69-207. 
Law reviews. — For article, “Cities 


and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- ALR. — Right of public to use alley, 58 
ways, Streets, and Bridges, § 246 et seq. A.L.R. 239. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1805 et seq. 


36-30-12. Closing streets adjacent to or through institutions of 
higher learning in municipal corporations having a 
population of 350,000 or more. 


In all municipal corporations of this state having a population of 
350,000 or more according to the United States decennial census of 
1980 or any future such census, the municipal authorities of such 
municipal corporations are authorized to close any municipal streets 
adjacent to or through institutions of higher learning during any hours 
in which the municipal authorities determine that it is in the best 
interest of the public safety and welfare to do so. For the purposes of 
this Code section, “public safety and welfare” shall be defined to include 
not only considerations of the flow of traffic, but may also include a 
determination that to close said streets during such hours will enhance 
police protection on said streets. 


History. — Code 1981, § 36-30-12, en- 
acted by Ga. L. 1982, p. 1177, § 1; Ga. L. 
1988, p. 3, § 27; Ga. L. 1991, p. 989, § 2. 


36-30-13. Special election to fill vacancies when all seats are 
vacant. 


Except as provided in subsection (g) of Code Section 21-4-13, in the 
event that all seats on the governing authority of a municipality are 
vacant, the election superintendent of the county in which the munic- 
ipality is located shall have the authority to call for a special election to 
fill the vacant offices and to conduct, or to appoint a superintendent of 
elections for the municipality for the purpose of conducting, the special 
election. The board of registrars for the county shall prepare the 
electors list for the special election. 


History. — Code 1981, § 36-30-13, en- 


acted by Ga. L. 1987, p. 178, § 1; Ga. L. 
1990, p. 8, § 36. 
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CHAPTER 31 
INCORPORATION OF MUNICIPAL CORPORATIONS 


Sec. Sec. 

36-31-1. Legislative intent. 36-31-8. Transition periods for govern- 

36-31-2. Two-year inapplicability of mental functions; appoint- 
provisions regarding inactive ment by the Governor of in- 
municipalities. terim representatives. 


36-31-3. Minimum population stan- 36-31-9. Initial terms of office. 
dards for proposed municipal 36-31-10. Appropriation of funds for 


corporation. 
as grants or loans. 
36-31-4. Use and subdivision of areas 36-31-11. Removal of new municipal 


proposed to be incorporated. corporations from county spe- 
36-31-5. Certificate of existence of sie ewe 2Y 8p 
uA sendada cial districts for provision of 
: local government services. 


of determination; disposition paar 
and evidentiary oes of cer- 36-31-11.1. Municipality control over 


tificate. parks and fire stations; obli- 
36-31-6. Responsibility of the Attorney gation of county. 
General for preclearances 36-31-12. Legislative findings; special 
[Repealed]. districts divided into 
36-31-7. Power to license and regulate noncontiguous areas; infor- 
alcoholic beverages. mation required in audits; in- 
36-31-7.1. Ownership and control of formational summary. 


county road rights of way. 
36-31-1. Legislative intent. 


It is declared to be the intention of the General Assembly to prescribe 
certain minimum standards which must exist as a condition precedent 
to the original incorporation of a municipal corporation of this state. 


History. — Ga. L. 1963, p. 251, § 1. history of grant of municipal charters in 
Law reviews. — For article surveying Georgia, see 11 Ga. B. J. 133 (1948). 


JUDICIAL DECISIONS 


Cited in City of Atlanta v. Mays, 301 
Ga. 367, 801 S.E.2d 1 (2017). 


RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 11. 


Political Subdivisions, § 13. 


36-31-2. Two-year inapplicability of provisions regarding inac- 
tive municipalities. 


When a municipal corporation is created by local Act as authorized in 
this chapter, the provisions of Code Section 36-30-7.1 shall not apply for 
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two years from the date the first elected officials of such municipal 
corporation take office. No later than July 1 following the expiration of 
such two-year period, the governing authority of the municipal corpo- 
ration shall file a certification with the Department of Community 
Affairs stating whether the municipal corporation does or does not meet 


the standards for an active municipality under subsection (b) of Code 


Section 36-30-7.1. 


History. — Ga. L. 1963, p. 251, § 2; Ga. 
L. 1967, p. 718, § 1; Ga. L. 1971, p. 90, 
§ 1; Ga. L. 1996, p. 399, § 1; Ga. L. 2005, 
p. 185, § 1/HB 36. 

Editor’s notes. — Ga. L. 2005, p. 185, 
§ 5/HB 36, not codified by the General 
Assembly, provides for severability. 


Ga. L. 2005, p. 185, § 6/HB 36, not 
codified by the General Assembly, pro- 
vides that the Act shall apply with respect 
to any local Act enacted at the 2005 regu- 
lar session of the General Assembly or any 
future session. 


JUDICIAL DECISIONS 


Section not retroactive. — When a 
municipality was created prior to this 
section, the restrictions of this section do 
not apply to an amendatory Act. To con- 
strue this section as applicable to acts 
amending the corporate powers of munic- 
ipalities in existence prior to this section 
would violate the statute’s plain and un- 


ambiguous language, and the constitu- 
tional prohibition against enactment of 
retroactive laws. Brown v. City of Mari- 
etta, 220 Ga. 826, 142 S.E.2d 235 (1965). 

Cited in Meredith v. Meredith, 240 Ga. 
226, 240 S.E.2d 75 (1977); City of Atlanta 
v. Mays, 301 Ga. 367, 801 S.E.2d 1 (2017). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 13. 


36-31-3. Minimum population standards for proposed munici- 


pal corporation. 


To be eligible for original incorporation as a municipal corporation, 
the minimum population standards of the area embraced within the 
proposed municipal boundary shall be as follows: 


(1) A total resident population of at least 200 persons; and 


(2) An average resident population of at least 200 persons per 


square mile for the total area. 


History. — Ga. L. 1963, p. 251, § 3. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 25. 
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36-31-4. Use and subdivision of areas proposed to be incorpo- 
rated. 


To be eligible for original incorporation as a municipal corporation, 
the area embraced shall be so developed that at least 60 percent of the 
total number of lots and tracts in the area at the time of incorporation 
are used for residential, commercial, industrial, institutional, recre- 
ational, or governmental purposes and shall be subdivided into lots and 
tracts such that at least 60 percent of the total acreage, not counting the 
acreage which at the time of incorporation is used for, held for future 
use for, or subject to a contract for future use for commercial, industrial, 
governmental, recreational, or institutional purposes, consists of lots 
and tracts of five acres or less in size. 


History. — Ga. L. 1963, p. 251, § 4; Ga. Ga. L. 2005, p. 185, § 6/HB 36, not 
L. 1986, p. 10, § 36; Ga. L. 2005, p. 185, codified by the General Assembly, pro- 
§ 2/HB 36. vides that the Act shall apply with respect 

Editor’s notes. — Ga. L. 2005, p. 185, to any local Act enacted at the 2005 regu- 
§ 5/HB 36, not codified by the General lar session of the General Assembly or any 
Assembly, provides for severability. future session. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 26, 27. 


36-31-5. Certificate of existence of minimum standards; manner 
of determination; disposition and evidentiary effect of 
certificate. 


Every local law granting an original municipal charter shall have 
attached thereto a certificate by the author of the bill stating that the 
minimum standards required by this chapter exist as to the area 
embraced. Existence of the standards may be determined, as to popu- 
lation, by estimate based on the number of dwellings in the area 
multiplied by the average family size in the area, as determined by the 
last preceding federal census or by other reliable evidence acceptable to 
the author. As to development of the area, existence of the standards 
may be determined by estimate based on actual survey, county maps or 
records, aerial photographs, or some other reliable map acceptable to 
the author. The certificate shall be a permanent part of the charter and 
shall constitute conclusive evidence of the existence of the standards 
required by this chapter. 


History. — Ga. L. 1963, p. 251, § 5. 
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Cited in City of Baldwin v. Woodard & 
Curran, Inc., 293 Ga. 19, 748 S.E.2d 381 
(2018). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 24. 


36-31-6. Responsibility of the Attorney General for 
preclearances. 


Reserved. Repealed by Ga. L. 2015, p. 385, § 6-3/HB 252, effective 
July 1, 2015. 


Editor’s notes. — This Code section codified by the General Assembly, pro- 
was based on Code 1981, § 36-31-6, en- vides that: “This Act shall be known and 
acted by Ga. L. 2005, p. 185, § 3/HB 36. = may be cited as the ‘J. Calvin Hill, Jr., 

Ga. L. 2015, p. 385, § 1-1/HB 252, not Act.” 


36-31-7. Power to license and regulate alcoholic beverages. 


When a new municipal corporation is created by local Act, the 
governing authority of the municipal corporation shall have all the 
same powers to license and regulate alcoholic beverages within its 
territory as did the governing authority of the county when such 
territory was within the unincorporated area of the county. Without 
limiting the generality of the foregoing, it is specifically provided that 
no petition, election, or other condition precedent which might other- 
wise be required under Title 3 to authorize sales of any alcoholic 
beverages shall be required in order for the governing authority of the 
municipality to exercise such powers. 


History. — Code 1981, § 36-31-7, en- codified by the General Assembly, pro- 
acted by Ga. L. 2005, p. 185, § 3/HB 36. vides that the Act shall apply with respect 

Editor’s notes. — Ga. L. 2005, p. 185, to any local Act enacted at the 2005 regu- 
§ 5/HB 36, not codified by the General lar session of the General Assembly or any 
Assembly, provides for severability. future session. 

Ga. L. 2005, p. 185, § 6/HB 36, not 


36-31-7.1. Ownership and control of county road rights of way. 


(a) When a new municipal corporation is created by Act of the 
General Assembly, the new municipality shall assume the ownership, 
control, care, and maintenance of county road rights of way located 
within the area incorporated unless the municipality and the county 
agree otherwise by joint resolution. 
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(b) This Code section shall apply to any new municipal corporation 
created by Act of the General Assembly on or after April 15, 2005. 


History. — Code 1981, § 36-31-7.1, en- 
acted by Ga. L. 2015, p. 1358, § 2/HB 477. 


36-31-8. Transition periods for governmental functions; ap- 
pointment by the Governor of interim representatives. 


(a) When a new municipal corporation is created by local Act, the 
local Act may provide for a transition period not to exceed 24 months for 
the orderly transition of governmental functions from the county to the 
new municipal corporation. The local Act may specify the time or times 
during the transition period (or the method or methods for determining 
the time or times during the transition period) at which: 


(1) Various governmental functions, services, and responsibilities 
will be assumed by the new municipal corporation within its terri- 
tory; and 


(2) The municipal court of the new municipality shall begin to 
exercise its jurisdiction over various subject matters. 


(b) When a chartering local Act so provides for a transition period, 
the county in which the new municipality is located shall continue to 
provide within the territory of the new city all government services and 
functions which it provided as of the date of enactment of the chartering 
local Act. The county shall continue to provide such services and 
functions until the end of the transition period; provided, however, that 
the new city may assume the provision of any service or function at such 
earlier time as may be specified in the chartering local Act or at such 
earlier time as may be agreed upon by the county and the new city. 


(c) When a chartering local Act so provides for a transition period, on 
and after the first day the initial governing authority takes office, the 
governing authority may from time to time adopt appropriate measures 
to initiate collection within the territory of the new city during the 
transition period of all taxes, fees, assessments, fines and bond forfei- 
tures, and other moneys. Where a particular tax, fee, assessment, fine, 
forfeiture, or other amount collected by the city during the transition 
period is specifically related to the provision of a particular government 
service or function by the county, the service or function shall continue 
to be provided by the county during the transition period contingent 
upon payment by the city of the actual cost of providing such service or 
function unless otherwise provided in a written agreement between the 
new city and the county. 


(d) When a chartering local Act so provides for a transition period, 
the county in which the new city is located shall not from the time of 
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enactment of the charter until the end of the transition period remove 
from the county road system any road within the territory of the new 
city except with the agreement of the new city. 


(e) When a chartering local Act so provides for a transition period, 
the new municipality shall not be subject to the laws specified in this 
subsection during the transition period; provided, however, that the 
new city and other political subdivisions may during the transition 
period commence planning, negotiations, and other actions necessary 
or appropriate for compliance after the transition period. During the 
transition period, the new municipality shall not be subject to: 


(1) Chapter 70 of this title, relating to planning and service 
delivery strategies; 


(2) Provisions of Code Section 12-8-31.1, relating to solid waste 
planning; 


(3) Provisions of Code Section 48-13-56, relating to reporting of 
excise taxes collected and expended pursuant to Article 3 of Chapter 
13 of Title 48; and 


(4) Provisions of Code Section 36-81-8, relating to reporting of local 
government finances, reporting of revenues derived from a tax levied 
pursuant to Article 3 of Chapter 13 of Title 48, and reporting of local 
government services and operations. 


(f) When a chartering local Act so provides for a transition period, 
upon the termination of the transition period subsections (b) through 
(e) of this Code section shall cease to apply and the new city shall be a 
fully functioning municipal corporation and subject to all general laws 
of this state. 


(g) As of the date a chartering local Act is approved by the Governor 
or becomes law without such approval, the Governor is authorized to 
appoint five persons to serve as interim representatives of the newly 
incorporated municipality until the election of the municipality’s first 
governing authority. The interim representatives shall cease to serve as 
of the time the members of the first governing authority take office. The 
function of the interim representatives shall be to facilitate the provi- 
sion of municipal services and facilities, the collection of taxes and fees, 
and the negotiation of intergovernmental agreements in preparation of 
the establishment of the new municipality. The interim representatives 
shall not have the ability to enter into any binding agreements, to 
expend public funds, or to incur any liability on behalf of the new 
municipality. Any person who is serving as or has served as an interim 
representative shall be ineligible to qualify for election as a member of 
the initial governing authority of the new municipality. 
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History. — Code 1981, § 36-31-8, en- 
acted by Ga. L. 2005, p. 185, § 3/HB 36; 
Ga. L. 2012, p. 775, § 36/HB 942; Ga. L. 
2015, p. 693, § 3-32/HB 233. 

Editor’s notes. — Ga. L. 2005, p. 185, 
§ 5/HB 36, not codified by the General 
Assembly, provides for severability. 

Ga. L. 2005, p. 185, § 6/HB 36, not 
codified by the General Assembly, pro- 
vides that the Act shall apply with respect 
to any local Act enacted at the 2005 regu- 
lar session of the General Assembly or any 
future session. 

Ga. L. 2015, p. 693, § 4-1/HB 233, not 


36-31-9. Initial terms of office. 


LOCAL GOVERNMENT 


36-31-10 


codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). For article, 
“The Municipalization of Urban Counties 
in Georgia,” see 23 Ga. Bar. J. 18 (Dec. 
2017). 


When a new municipal corporation is created by local Act, the 
chartering local Act may provide for the initial terms of office of 
members of the governing authority to be of any length or lengths; and 
the provisions of this Code section shall control over any conflicting 


provisions of Code Sections 21-2-541.1 and 21-2-541.2. 


History. — Code 1981, § 36-31-9, en- 
acted by Ga. L. 2005, p. 185, § 3/HB 36. 
Editor’s notes. — Ga. L. 2005, p. 185, 
§ 5/HB 36, not codified by the General 


codified by the General Assembly, pro- 
vides that the Act shall apply with respect 
to any local Act enacted at the 2005 regu- 
lar session of the General Assembly or any 


Assembly, provides for severability. future session. 


Ga. L. 2005, p. 185, § 6/HB 36, not 
36-31-10. Appropriation of funds for grants or loans. 


The General Assembly may, in connection with the incorporation of a 
new municipal corporation, at any time (before, after, or contempora- 
neously with the passage of the chartering Act) appropriate to the 
Department of Community Affairs funds for grants or loans or both to 
a specific existing or proposed municipal corporation. When funds are 
so appropriated, the department shall make grants as specified by 
recipient, amount, and purpose and loans as specified by recipient, 
amount, interest rate, term, and purpose in the appropriation unless 
the chartering Act fails to secure passage or otherwise fails to become 
effective. 


History. — Code 1981, § 36-31-10, en- 
acted by Ga. L. 2005, p. 185, § 3/HB 36. 

Editor’s notes. — Ga. L. 2005, p. 185, 
§ 5/HB 36, not codified by the General 
Assembly, provides for severability. 

Ga. L. 2005, p. 185, § 6/HB 36, not 


codified by the General Assembly, pro- 
vides that the Act shall apply with respect 
to any local Act enacted at the 2005 regu- 
lar session of the General Assembly or any 
future session. 
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36-31-11. Removal of new municipal corporations from county 
special districts for provision of local government 
services. 


When a municipal corporation is created by local Act within a county 
which has a special district for the provision of local government 
services consisting of the unincorporated area of the county, the 
territory within the new municipal corporation shall be removed from 
the special district except to the extent otherwise provided by Code 
Section 36-31-8 during a transition period and except that the county 
may continue to levy within such territory any previously imposed tax 
for the purpose of retiring any special district debt until such time as 
such debt is retired. 


History. — Code 1981, § 36-31-11, en- codified by the General Assembly, pro- 
acted by Ga. L. 2005, p. 185, § 3/HB 36. vides that the Act shall apply with respect 

Editor’s notes. — Ga. L. 2005, p. 185, to any local Act enacted at the 2005 regu- 
§ 5/HB 36, not codified by the General lar session of the General Assembly or any 
Assembly, provides for severability. future session. 

Ga. L. 2005, p. 185, § 6/HB 36, not 


36-31-11.1. Municipality control over parks and fire stations; 
obligation of county. 


(a) As used in this Code section, the term: 


(1) “County” means a county in which a tax is being levied and 
collected for purposes of a metropolitan area system of public trans- 
portation. 


(2) “Fire station” means any property or facility that is located 
wholly within the territory of a qualified municipality, owned by the 
county or subject to a lease-purchase or installment sale arrange- 
ment by the county, and used by the county as of the date immedi- 
ately prior to the date the local Act incorporating a qualified munic- 
ipality became law to provide fire protection services authorized by 
Article IX, Section II, Paragraph III(a)(1) of the Constitution. Such 
term shall include any buildings, fixtures, or other improvements on 
such property or in such facilities. 


(3) “Park” means any property or facility that is located wholly 
within the territory of a municipality, including but not limited to 
athletic fields, athletic courts, recreation centers, playgrounds, swim- 
ming pools, arts centers, historical properties, and adjacent 
greenspace, owned by the county, or subject to a lease-purchase or 
installment sale arrangement by the county and used by the county 
as of the date immediately prior to the date the local Act incorporat- 
ing a qualified municipality became law to provide any services 
authorized by Article IX, Section II, Paragraph III(a)(5) of the 
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Constitution or to provide any services authorized by Article IX, 
Section II, Paragraph III(a)(10) of the Constitution. Such term shall 
include any buildings, fixtures, or other improvements on such 
property or in such facilities. 


(4) “Qualified municipality” means any new municipality located 
in a county and created by local Act which becomes law on or after 
January 1, 2008. 


(b) A qualified municipality that succeeds to the control of local 
government services pursuant to Article IX, Section II, Paragraph ITI(a) 
of the Constitution may take control of and hold title to parks and fire 
stations as a trustee or agent for the public. 


(c)(1) A qualified municipality located within a county which has a 
special district for the provision of fire services shall continue to be 
part of such special fire district where the local Act creating such 
qualified municipality so provides or where the governing authority 
of the qualified municipality elects by formal resolution to continue to 
be part of the special fire district and delivers a copy of such 
resolution to the governing authority of the county within 30 days 
after the date the resolution is adopted. 


(2) If a qualified municipality initially elected to remain in a fire 
services special district, such municipality shall be removed from 
such fire services special district by adopting a resolution stating its 
intent to be removed from the district and the date of removal, 
provided the governing authority of the qualified municipality deliv- 
ers a copy of such resolution to the governing authority of the county. 
The fire services shall be discontinued by the county on the first day 
of the next fiscal year of the county that begins at least 180 days after 
the specified notice is received by the county. 


(d) A qualified municipality located within a county that charges fees 
on a periodic basis for the provision of water or sewer services, or both, 
may elect to continue receiving such services for the same fees charged 
residents in the unincorporated area of the county. Such election may be 
set forth in the local Act creating such qualified municipality or be made 
by resolution of the governing authority of the qualified municipality 
provided the governing authority of the qualified municipality delivers 
a copy of such resolution to the governing authority of the county within 
30 days after the date the resolution is adopted. 


(e) The county shall not convey, otherwise encumber, move any 
fixtures or buildings, or enter into or renew any contractual obligations 
with respect to any park or fire station located in the qualified 
municipality. The governing authority of the county shall assign to the 
governing authority of the qualified municipality all of its right, title, 
and interest in any executory contract in effect on any park or fire 
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station that the qualified municipality elects to purchase as provided in 
this Code section. Such assignment shall be effective on the date the 
municipality assumes ownership of any such park or fire station or as 
otherwise may be agreed between the governing authority of the 
municipality and the governing authority of the county. 


(f) Amunicipality may elect to purchase parks within the territory of 
the municipality from the county in which the municipality is located. 
Notwithstanding any other law to the contrary, whenever a municipal- 
ity elects to purchase any such parks, the governing authority of the 
municipality shall provide written notice to the governing authority of 
the county specifying the parks to be purchased and the date or dates 
the municipality will assume ownership of such parks; the purchase 
price for such parks shall be $100.00 per acre. Such notice shall be 
provided for each such park no less than 30 days prior to the date the 
municipality intends to assume ownership. 


(g) Upon the payment of the purchase price, all of the county’s right, 
title, and interest in the parks that the municipality elects to purchase 
shall be transferred to the governing authority of the municipality. 
Such transfer shall be effective on the date the municipality intends to 
assume ownership of such parks and as stated in the notice given 
pursuant to subsection (f) of this Code section. The governing authority 
of the county shall transfer, execute, and deliver to the governing 
authority of the municipality such instruments as may be necessary to 
record the transfer of such right, title, and interest. Notwithstanding 
any provision in any property deed or law to the contrary, a municipal- 
ity may purchase a park from the county without permission of the 
state and may use such park for all purposes for which the county was 
authorized under such deed or law. 


(h) In the event a park is transferred by a county to a municipality 
under this Code section, the municipality shall be prohibited from 
imposing or collecting user fees from residents of the county in excess of 
the amount of such fees imposed or collected from residents of the 
municipality. 


(i) Where residents of a municipality are required pursuant to Code 
Section 36-31-11 to continue to pay taxes for the purpose of retiring any 
special district debt created by the issuance of bonds by the county on 
behalf of the special district for the purpose of improving parks and the 
municipality elects to purchase any such park pursuant to this Code 
section, the county shall transfer to the municipality as an agent of the 
special district the portion of the bond proceeds that the county planned 
to spend on such park at the time of the referendum on the bonds, based 
upon any statements of intention or representations concerning use of 
the bond proceeds by the governing authority of the county. Such 
amount shall be determined based on county resolutions and any 
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attachments thereto, staff recommendations, or similar documents 
presented at the time of passage of a resolution, county records, and any 
public statements or representations made by county managers, repre- 
sentatives, officials, or their agents as to the amount that would be 
spent on such park in order to solicit voter support for the referendum; 
provided, however, that the amount to be transferred by the county to 
the municipality shall be reduced by any amount spent by the county to 
improve such park prior to the date of the municipality’s notice of its 
election to purchase the park as provided in subsection (f) of this Code 
section. The transfer shall be due within 30 days after the municipality 
assumes ownership of any such park. The municipality shall be 
required to expend any such funds for and on behalf of the special 
district in a manner consistent with the purpose and intent of the 
issuance of the bonds. 


(j) A qualified municipality may elect to purchase one or more fire 
stations from the county in which it is located. Notwithstanding any 
other law to the contrary, whenever a qualified municipality elects to 
purchase a fire station from the county, the governing authority of the 
qualified municipality shall provide written notice to the governing 
authority of the county specifying the fire station to be purchased and 
the date or dates the qualified municipality will assume ownership of 
such fire station. Such notice shall be provided with respect to each 
such property no less than 30 days prior to the date the qualified 
municipality intends to assume ownership of the fire station. 


(k)(1) Except as otherwise provided in paragraph (2) of this subsec- 
tion, if a qualified municipality elects to purchase a fire station that 
serves only territory wholly within the qualified municipality, the 
purchase price shall be $5,000.00 for each such fire station. 


(2) Ifthe county uses a fire station to serve an area located outside 
the qualified municipality, the purchase price for each such fire 
station shall be $5,000.00 plus an additional amount determined as 
provided in this paragraph. Such additional amount shall be the 
product of the fair market value of such fire station multiplied by the 
percentage of the total service area of such fire station which is 
located outside of the corporate limits of the qualified municipality. If 
the portion served outside the qualified municipality exceeds 20 
percent of the total service area, then from the date the qualified 
municipality assumes ownership of such fire station, the qualified 
municipality shall be obligated to offer to lease the fire station back to 
the county for a period not to exceed two years for an amount of 
$10.00 for the lease period. 


(1) If a county and municipality fail to reach an agreement on the 
amount to be paid or any related matter under this Code section, either 
the county or the municipality may petition the superior court to seek 
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resolution of the items in dispute. Such petition shall be assigned to a 
judge, pursuant to Code Section 15-1-9.1 or 15-6-138, who is not a judge 
in the circuit in which the county is located. The judge selected may also 
be a senior judge pursuant to Code Section 15-1-9.2 who resides in 
another circuit. The visiting or senior judge shall conduct an 
evidentiary hearing or hearings as such judge deems necessary and 
render a decision with regard to the disputed items. 


History. — Code 1981, § 36-31-11.1, 
enacted by Ga. L. 2010, p. 4, § 1/HB 203; 
Ga. L. 2012, p. 810, § 1/HB 990. 

Editor’s notes. — Ga. L. 2012, p. 810, 
§ 3/HB 990, not codified by the General 


36-31-12. Legislative findings; 


Assembly, provides: “This Act shall not be 
applied to impair any obligation of con- 
tract entered into prior to the date this Act 
becomes effective.” The effective date of 
this Act is May 1, 2012. 


special districts divided into 


noncontiguous areas; information required in audits; 
informational summary. 


(a) The General Assembly finds that: 


(1) The purpose of a special district is to provide services to a given 
geographic area and to finance the provision of those services from 
taxes, fees, and assessments levied in the geographic area which 


benefits from the services; 


(2) The creation of a municipal corporation within a county which 
has a special district for the unincorporated area of the county may 
result in the special district being divided into noncontiguous areas or 
in existing noncontiguous areas of such district being even more 


remote from each other; and 


(3) The purpose of a special district is defeated if it becomes 
divided into noncontiguous areas which are remote from each other 
and one or more of such noncontiguous areas is subsidizing the 
provision of services in other such noncontiguous areas. 


(b)(1) When a municipal corporation is created by local Act within a 
county which has a special district for the provision of local govern- 
ment services consisting of the unincorporated area of the county and 
following the creation of said municipal corporation the special 
district is divided into two or more noncontiguous areas, any special 


district taxes, fees, 


and assessments 


collected in such a 


noncontiguous area shall be spent to provide services in that 
noncontiguous area. Effective January 1, 2006, for the purposes of 
this Code section, a noncontiguous area located within ten miles of 


another noncontiguous 
noncontiguous area. 


area may be treated as the same 


(2) If, on or after May 14, 2008: 
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(A) Excess proceeds derived from the collection of any special 
district taxes, fees, and assessments or from any earnings thereon 
remain following the expenditure required under paragraph (1) of 
this subsection; and 


(B) All of the area within the special district shall have become 
incorporated within one or more municipalities, 


then the excess proceeds shall be disbursed within 60 days to the 
governing authority of each municipality which has incorporated any 
portion of the area of the special district; and the county shall 
continue to make such disbursements for so long as such excess 
proceeds continue to be received. The amount of proceeds to be 
disbursed to each municipality shall be determined on a pro rata 
basis using as a denominator the total value of all tax parcels within 
the special district and as a numerator the total value of all tax 
parcels which were incorporated within each municipality. 


(3) If, on or after May 14, 2008: 


(A) Excess proceeds remain from the collection of any special 
district taxes, fees, and assessments or from any earnings thereon; 
and 


(B) Anew municipality shall have been created from within such 
special district such that the special district shall have been 
diminished in size but not all of the special district shall have been 
incorporated within one or more municipalities, 


then the excess proceeds shall be disbursed within 60 days to the 
governing authority of each municipality which has incorporated any 
portion of the area of the special district; and the county shall 
continue to make such disbursements for so long as such excess 
proceeds continue to be received. The amount of proceeds to be 
disbursed to each municipality shall be determined on a pro rata 
basis using as a denominator the total value of all tax parcels within 
the special district and as a numerator the total value of all tax 
parcels which were incorporated within each municipality. 


(c) When a municipal corporation is created by local Act within a 
county subject to this Code section, the county shall for the fiscal year 
in which the municipal corporation is chartered and for each of the next 
two fiscal years have included in its annual audit detailed findings as 
to: 


(1) The amount of any special district taxes, assessments, and fees 
collected in each noncontiguous area of the special district; 


(2) The total amount of expenditures by the county for: 
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(A) The provision of services within each noncontiguous area of 
the special district, including only those services which are pro- 


vided by the county only in the special district; and 


(B) The construction and maintenance of facilities for the provi- 
sion of services referred to in subparagraph (A) of this paragraph; 
and 


(3) The amount by which expenditures stated in paragraph (2) of 
this subsection exceed or are less than the amount stated in para- 
graph (1) of this subsection. 


(d) The party performing the audit required by subsection (c) of this 
Code section shall prepare as promptly as is practicable a brief 
informational summary of the audit findings required by that subsec- 
tion. The informational summary shall also include a statement of the 
amount of proceeds collected by the county pursuant to any tax under 
Article 2 of Chapter 8 of Title 48 which would be allocated to each 
noncontiguous area of the special district if such area received an 
allocation equal on a per capita basis to the average per capita 
allocation to the cities in the county. After each year’s summary 
becomes available, a copy of the summary shall be included with the 
next ad valorem tax bills mailed by the county to residents of the special 
district consisting of the unincorporated area of the county. 


(e) For purposes of determining applicability of this Code section, a 
county shall be considered to have a special district for the provision of 
local government services when a county has created a special district 
for such purposes pursuant to Article IX, Section II, Paragraph VI of the 
Constitution or has created a similar district for the provision of 
services under any other provision of any past or present Constitution 
or law. 


History. — Code 1981, § 36-31-12, en- 
acted by Ga. L. 2005, p. 185, § 3/HB 36; 
Ga. L. 2006, p. 65, § 1/SB 399; Ga. L. 
2006, p. 72, § 36/SB 465; Ga. L. 2008, p. 
1019, § 2/SB 154; Ga. L. 2012, p. 810, 
§ 2/HB 990. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2008, “May 14, 
2008” was substituted for “the effective 
date of this paragraph” in paragraphs 
(b)(2) and (b)(8). 

Editor’s notes. — Ga. L. 2005, p. 185, 
§ 5/HB 36, not codified by the General 
Assembly, provides for severability. 

Ga. L. 2005, p. 185, § 6/HB 36, not 
codified by the General Assembly, pro- 


vides that the Act shall apply with respect 
to any local Act enacted at the 2005 regu- 
lar session of the General Assembly or any 
future session. 

Ga. L. 2012, p. 810, § 3/HB 990, not 
codified by the General Assembly, pro- 
vides: “This Act shall not be applied to 
impair any obligation of contract entered 
into prior to the date this Act becomes 
effective.” The effective date of this Act is 
May 1, 2012. 

Law reviews. — For survey article on 
local government law, see 59 Mercer L. 
Rev. 285 (2007) and 60 Mercer L. Rev. 263 
(2008). 
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JUDICIAL DECISIONS 


Constitutionality. — 0.C.G.A. 
§ 36-31-12(b) did not violate the Georgia 
Constitution by encroaching on a county’s 
exclusive authority, derived from a local 
constitutional amendment (Ga. L. 1972, p. 
1482, § 1), over the collection and expen- 
diture of revenues collected within the 
county’s special taxing and spending dis- 
trict; the amendment granted concurrent 
authority to the county and the General 
Assembly over these matters. Fulton 
County v. Perdue, 280 Ga. 807, 631 S.E.2d 
362 (2006). 


Applicability. — There is nothing in 
the language of O.C.G.A. § 36-31-12 indi- 
cating a legislative intent that the statute 
applies only to special taxing and spend- 
ing districts with newly created 
noncontiguous areas. Fulton County v. 
Perdue, 280 Ga. 807, 631 S.E.2d 362 
(2006). 

Cited in City of Atlanta v. Mays, 301 
Ga. 367, 801 S.E.2d 1 (2017). 
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Sec. 
36-32-1. 


36-32-1.1. 


36-32-2. 


36-32-2.1. 


36-32-3. 
36-32-4. 


36-32-5. 


36-32-6. 


36-32-6.1. 


36-32-7. 


36-32-8. 


36-32-9. 


36-32-10. 
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CHAPTER 32 


T.36, C.32 


MUNICIPAL COURTS 


Article 1 


General Provisions 


Establishment of municipal 
court; punishments; selection, 
election, or appointment of 
mayor pro tempore or re- 
corder pro tempore. 
Municipal court judges; qual- 
ifications to serve. 
Appointment of judges. 
Removal of judges. 

Powers of judges. 

Authority of municipal corpo- 
rations to provide for forfei- 
ture of appearance bonds. 
Sentences and fines which 
may be imposed. 

Jurisdiction in marijuana 
possession cases; retention of 
fines and bond forfeitures; 
transfer of cases. 

Jurisdiction in cases involv- 
ing transactions in drug ob- 
jects; disposition of fines; 
transfer of cases. 

Jurisdiction in cases of oper- 
ating motor vehicle without 
effective insurance; retention 
of fines and bond forfeitures; 
transfer of cases. 

Jurisdiction in cases of oper- 
ating motor vehicle without 
certificate of emission inspec- 
tion; retention of fines and 
bond forfeitures; transfer of 
cases. 

Misdemeanor theft by shop- 
lifting or misdemeanor refund 
fraud; transfer of cases; pen- 
alties; retention of fines and 
bond forfeitures; reports. 
Jurisdiction in cases of fur- 
nishing alcoholic beverages to 
and purchase and possession 
of alcoholic beverages by un- 
derage persons; retention of 
fines and bond forfeitures; 
transfer of cases; penalties. 


Sec. 
36-32-10.1. 


36-32-10.2. 
36-32-10.3. 


36-32-11. 
36-32-12. 


36-32-13. 


Jurisdiction in counties with- 
out state court to try viola- 
tions of Code Section 16-7-21; 
retention of fines and bond 
forfeitures; transfer of cases; 
penalties. 

Trial upon citation, summons, 
or accusation. 

Jurisdiction over littering of- 
fenses. 

Required training for judges. 
Municipal court held outside 
municipality. 

Municipal court clerks; role of 
Municipal Courts Training 
Council. 


Article 2 


Georgia Municipal Courts Training 


36-32-20. 
36-32-21. 
36-32-22. 


36-32-23. 
36-32-24. 


36-32-25. 
36-32-26. 


36-32-27. 


Council 


Short title. 

Definitions. 

Establishment of Georgia 
Municipal Courts Training 
Council; membership. 

Oath of office. 

Election of chairman and 
vice-chairman; secretary; 
quorum; minutes; annual re- 
port. 

Remuneration. 

Functions, powers, and re- 
sponsibilities. 

Mandatory training of munic- 
ipal judges. 


Article 3 


Council of Municipal Court Judges 


36-32-40. 


36-32-41. 
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Creation of council; member- 
ship and organization; pur- 
pose; expenses; contracts; as- 
sistance to council; members 
not ineligible to hold office of 
judge. 

Savings plans and deferred 
compensation plans for coun- 
cil members. 


T.36, C.32 LOCAL GOVERNMENT 36-32-1 


Cross references. — City courts, T. 15, U. L. Rev. 941 (1999). For annual survey 
C. 8. article, “‘Garbage In, Garbage Out’: The 

Law reviews. — For article, “The City Litigation Implosion Over the Unconstitu- 
Court of Atlanta and the 1983 Georgia tional Organization and Jurisdiction of 
Constitution: Is the Judicial Engine the City Court of Atlanta,” see 52 Mercer 
Souped Up or Blown Up?,” see 15 Ga. St. L. Rev. 49 (2000). 


ARTICLE 1 
GENERAL PROVISIONS 


36-32-1. Establishment of municipal court; punishments; selec- 
tion, election, or appointment of mayor pro tempore or 
recorder pro tempore. 


(a) Each municipal corporation of this state shall, unless otherwise 
provided in the local law relating to a particular municipal corporation, 
be authorized to establish and maintain a municipal court having 
jurisdiction over the violation of municipal ordinances and over such 
other matters as are by general law made subject to the jurisdiction of 
municipal courts. Any such court shall be styled as a municipal court. 
Any reference in this Code or in any local law to a corporate court, police 
court, recorder’s court, mayor’s court, or any such court known by any 
other name which has jurisdiction over the violation of municipal 
offenses shall be deemed to mean a municipal court. Except in this Code 
section and in the laws relating to the City Court of Atlanta, the terms 
“corporate court,” “corporate courts,” “police court,” “police courts,” 
“recorder’s court,” “recorders’ courts,” “mayor’s court,” and “mayors’ 
courts,” when such terms refer to a court of a municipal corporation, are 
stricken wherever they appear in any general or local law of this state 
and the term “municipal court” or “municipal courts,” whichever is 
appropriate, is inserted in lieu thereof. The change in the name of any 
such court as provided for by Article VI, Section X, Paragraph I of the 
Constitution of the State of Georgia and by this Code section shall not 
affect the validity of any action or prosecution in such court. 


(b) The provisions of this chapter shall apply equally to all municipal 
courts, whether heretofore styled as a municipal court, corporate court, 
police court, recorder’s court, or mayor’s court or called by some other 
name and whether established by the municipal corporation under 
authority granted to the municipal corporation or established by the 
local law relating to a particular municipal corporation. 


(c) Each municipal court of this state, unless otherwise provided in 
the local law relating to a particular municipal court, shall be autho- 
rized to impose any punishment up to the maximums specified by 
general law, including the maximums specified in subparagraphs 
(a)(2)(B) and (a)(2)(C) of Code Section 36-35-6. 
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(d) The governing bodies of the municipal corporations of this state 
having a municipal court are authorized and empowered, either by 
ordinance or resolution, to select, elect, or appoint either a mayor pro 
tempore or a recorder pro tempore to hold and preside over such 
municipal court in the absence or disqualification of the mayor or 
recorder. While presiding in such corporate courts, the mayor pro 
tempore or recorder pro tempore shall have such power, authority, and 
jurisdiction as is given by the charter of the municipal corporation to its 
mayor or recorder. 


(e) Subsection (d) of this Code section shall not affect any municipal 
corporation for which provision is made in the charter for the appoint- 
ment or selection of a mayor pro tempore or a recorder pro tempore. 


(f) Any municipal court operating within this state and having 
jurisdiction over the violation of municipal ordinances and over such 
other matters as are by specific or general law made subject to the 
jurisdiction of municipal courts shall not impose any punishment of 
confinement, probation, or other loss of liberty, or impose any fine, fee, 
or cost enforceable by confinement, probation, or other loss of liberty, as 
authorized by general law or municipal or county ordinance, unless the 
court provides to the accused the right to representation by a lawyer, 
and provides to those accused who are indigent the right to counsel at 
no cost to the accused. Such representation shall be subject to all 
applicable standards adopted by the Georgia Public Defender Council 
for representation of indigent persons in this state. 


(g) Any municipal court operating within this state that has juris- 
diction over the violation of municipal or county ordinances or such 
other statutes as are by specific or general law made subject to the 
jurisdiction of municipal courts, and that holds committal hearings in 
regard to such alleged violations, must provide to the accused the right 
to representation by a lawyer, and must provide to those accused who 
are indigent the right to counsel at no cost to the accused. Such 
representation shall be subject to all applicable standards adopted by 
the Georgia Public Defender Council for representation of indigent 
persons in this state. 


(h) Any municipality or municipal court may contract with the office 
of the circuit public defender of the judicial circuit in which such 
municipality is located as a means of complying with the municipality’s 
or municipal court’s legal obligation to provide defense counsel at no 
cost to indigent persons appearing before the court in relation to 
violations of municipal ordinances, county ordinances, or state laws. 


History. — Ga. L. 1922, p. 133, §§ 1,2; Ga. L. 2003, p. 191, § 9; Ga. L. 2015, p. 


Code 1933, §§ 69-702, 69-703; Ga. L. 519, § 8-9/HB 328. 
1986, p. 784, § 1; Ga. L. 1987, p. 3, § 36; Cross references. — Constitutional 
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provisions regarding courts with munici- 
pal jurisdiction, Ga. Const. 1983, Art. VI, 
Sec. X, Para. I. 

Law reviews. — For survey article on 
local government law, see 60 Mercer L. 
Rev. 263 (2008). 


LOCAL GOVERNMENT 


36-32-1.1 


For note on the 2003 amendment to this 
Code section, see 20 Ga. St. U. L. Rev. 105 
(2003). 


JUDICIAL DECISIONS 


Municipal court not a city court or 
court of record. — Municipal court es- 
tablished as part of the charter for a city 
was not a city court and was not a court of 
record authorized to grant new trials. City 


of Lawrenceville v. Davis, 233 Ga. App. 1, 
502 S.E.2d 794 (1998). 

Cited in Felix v. State, 241 Ga. App. 
323, 526 S.E.2d 637 (1999); Nguyen v. 
State, 282 Ga. 483, 651 S.E.2d 681 (2007). 


OPINIONS OF THE ATTORNEY GENERAL 


Member of General Assembly may 
not serve as municipal court judge. — 
While the separation of powers doctrine 
does not apply where the issues relate 
solely to municipal officials utilizing mu- 
nicipal powers, it does apply where it 
concerns a municipal court judge exercis- 
ing state judicial powers. Because of that, 


the exercise of those state judicial powers 
by a legislator would be a violation of the 
constitutional prohibition against a mem- 
ber of one branch exercising the powers of 
another branch of government. Therefore, 
a member of the Georgia General Assem- 
bly may not serve as a municipal court 
judge. 2014 Op. Att’y Gen. No. U2014-2. 


36-32-1.1. Municipal court judges; qualifications to serve. 


Municipal court judges shall be licensed to practice law in the State 


of Georgia and an active member in good standing of the State Bar of 
Georgia; provided, however, that any judge serving on June 30, 2011, 
who does not meet the qualifications required by this Code section may 
serve as municipal court judge in any municipality so long as such judge 
is in compliance with Code Section 36-32-27. The provisions of this Code 
section shall expressly supersede any conflicting local law of this state. 


History. — Code 1981, § 36-32-1.1, en- 
acted by Ga. L. 2011, p. 398, § 1/SB 30. 


OPINIONS OF THE ATTORNEY GENERAL 


Member of General Assembly may 
not serve as municipal court judge. — 
While the separation of powers doctrine 
does not apply when the issues relate 
solely to municipal officials utilizing mu- 
nicipal powers, it does apply when it con- 
cerns a municipal court judge exercising 
state judicial powers. Because of that, the 


exercise of those state judicial powers by a 
legislator would be a violation of the con- 
stitutional prohibition against a member 
of one branch exercising the powers of 
another branch of government. Therefore, 
a member of the Georgia General Assem- 
bly may not serve as a municipal court 
judge. 2014 Op. Att’y Gen. No. U2014-2. 
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36-32-2. Appointment of judges. 


(a) Notwithstanding any other provision of this chapter or any 
general or local Act, the governing authority of each municipal corpo- 
ration within this state having a municipal court, as provided by the Act 
incorporating the municipal corporation or any amendments thereto, is 
authorized to appoint a judge of such court. Any individual appointed as 
a judge under this Code section shall possess such qualifications as set 
forth in Code Section 36-32-1.1 and shall receive such compensation as 
shall be fixed by the governing authority of the municipal corporation. 
Any individual appointed as a judge under this Code section shall serve 
for a minimum term of one year and until a successor is appointed or if 
the judge is removed from office as provided in Code Section 36-32-2.1. 
Such term shall be memorialized in a written agreement between such 
individual and the governing authority of the municipal corporation or 
in an ordinance or a charter. With respect to an individual serving as a 
municipal court judge in a consolidated government, the local Act shall 
determine the term of such judge. 


(b) This Code section shall not be construed to require the governing 
authority of any municipal corporation to appoint a judge; but such 
governing authority may appoint a judge if, acting in its sole discretion, 
the governing authority determines that such appointment would be in 
the best interest of the municipal corporation. 


History. — Code 1933, § 69-704.1, en- 
acted by Ga. L. 1973, p. 489, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 1995, p. 712, § 1; 
Ga. L. 2016, p. 367, § 1/HB 691. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2016, “Code 
Section 36-32-2.1” was substituted for 
“Code Section 36-32-2.2” in subsection (a). 


JUDICIAL DECISIONS 


Separation of powers. — Because a 
municipal court is a municipal office dis- 
charging strictly municipal functions, 
0.C.G.A. § 36-32-2(a) does not violate the 
separation of powers doctrine of Ga. 
Const. 1983, Art. I, Sec. II, Para. III and 
the city was authorized to require the 
judge to reinstate the contract between 
the county and the private probation ser- 
vices company. Ward v. City of Cairo, 276 
Ga. 391, 583 S.E.2d 821 (2003). 


Judge was qualified to preside over 
case. — Municipal court judge was qual- 
ified to preside over the case although the 
judge was not a resident of the judicial 
circuit in which the court was located, 
when neither the mayor nor another 
member of the governing authority of the 
city served as a judge of the municipal 
court. Giles v. City of Locust Grove, 203 
Ga. App. 164, 416 S.E.2d 758, cert. denied, 
203 Ga. App. 906, 416 S.E.2d 758 (1992). 


OPINIONS OF THE ATTORNEY GENERAL 


Clerk of Superior Court may not 
serve as Judge of Mayor’s Court. — 
Clerk of the Superior Court is prohibited 
by a common-law conflict of interest from 


simultaneously serving as the Judge of 
the Mayor’s Court. 1984 Op. Att’y Gen. 
No. U84-22. 

Member of General Assembly may 
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not serve as municipal court judge. — 
While the separation of powers doctrine 
does not apply where the issues relate 
solely to municipal officials utilizing mu- 
nicipal powers, it does apply where it 
concerns a municipal court judge exercis- 
ing state judicial powers. Because of that, 
the exercise of those state judicial powers 


LOCAL GOVERNMENT 


36-32-2.1 


by a legislator would be a violation of the 
constitutional prohibition against a mem- 
ber of one branch exercising the powers of 
another branch of government. Therefore, 
a member of the Georgia General Assem- 
bly may not serve as a municipal court 
judge. 2014 Op. Atty Gen. No. U2014-2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 46 Am. Jur. 2d, Judges, 
§§ 5, 7.56 Am. Jur. 2d, Municipal Corpo- 
rations, Counties, and Other Political 
Subdivisions, §§ 205, 209. 


C.J.S. — 16 C.J.S., Constitutional Law, 
§ 366 et seq. 48A C.J.S., Judges, § 23 et 
seq. 62 C.J.S., Municipal Corporations, 
§§ 407, 418 et seq., 447, 448, 455. 


36-32-2.1. Removal of judges. 


(a) As used in this Code section, the term “judge” means an individ- 
ual serving as an appointed municipal court judge. 


(b)(1) A judge may be removed during his or her term of office by a 
two-thirds’ vote of the entire membership of the governing authority 
of the municipal corporation for: 


(A) Willful misconduct in office; 
(B) Willful and persistent failure to perform duties; 
(C) Habitual intemperance; 


(D) Conduct prejudicial to the administration of justice which 
brings the judicial office into disrepute; or 


(Œ) Disability seriously interfering with the performance of 
duties, which is, or is likely to become, of a permanent character. 


(2) A municipality may define in its charter further conduct that 
may lead to a judge’s removal. 


(c) Removal proceedings pursuant to subsection (b) of this Code 
section may be initiated only by written petition setting forth the 
grounds for removal of a judge signed by one or more members of the 
governing authority of the municipal corporation. Upon submission of 
the petition to remove the judge to such governing authority, the 
governing authority may consider the petition and determine if the 
petition relates to and adversely affects the administration of the office 
of the judge and the rights and interests of the public. If it is determined 
at a public meeting by a majority vote of the governing authority of the 
municipal corporation that there is an adverse impact, the judge may be 
suspended immediately and without further action for up to 60 days 
pending the final determination pursuant to subsection (e) of this Code 
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section. A judge suspended pursuant to this subsection shall continue to 
receive the compensation from his or her office until the final determi- 
nation on the petition or expiration of the suspension. 


(d) If by the expiration of the suspension period no formal resolution 
of the petition has been made, the judge shall be reinstated. 


(e) Removal proceedings shall consist of an open and public hearing 
held by the governing authority of the municipal corporation, provided 
that the judge against whom such charges have been brought shall be 
furnished a copy of the charges at least ten days prior to the hearing. At 
the conclusion of the hearing, the governing authority of the municipal 
corporation shall determine whether or not to remove the judge from 
office. The governing authority of the municipal corporation may adopt 
rules governing the procedures at such hearings, provided that such 
hearings comport with due process. The right of certiorari from the 
decision to remove a judge from office shall exist, and such certiorari 
shall be obtained under the sanction of a judge of the superior court of 
the circuit in which the governing authority of the municipal corpora- 
tion is situated. 


(f) This Code section shall not affect the power and authority of the 
Judicial Qualifications Commission to discipline, remove, or cause the 
involuntary retirement of judges. 


(g) Any vacancy in a judgeship created by the removal of a judge 
pursuant to this Code section may be temporarily filled by the govern- 
ing authority of the municipal corporation for a period not longer than 
90 days by any individual qualified by law to serve as a municipal court 
judge. If after the conclusion of the removal proceedings, including the 
appeal period, there is a vacancy for such judgeship, the governing 
authority of the municipal corporation may appoint a judge in the same 
manner as set forth in Code Section 36-32-2. 


(h) The provisions of this Code section shall expressly supersede any 
conflicting local law of this state; provided, however, that this Code 
section shall not apply to a local Act creating a municipal court for a 
consolidated government. 


History. — Code 1981, § 36-32-2.1,en- Section 36-32-2.2, as enacted by Ga. L. 
acted by Ga. L. 2016, p. 367, § 2/HB 691. 2016, p. 367, § 2/HB 691, was redesig- 
Code Commission notes. — Pursuant nated as Code Section 36-32-2.1. 
to Code Section 28-9-5, in 2016, Code 


36-32-3. Powers of judges. 


All judges of all municipal courts in this state shall have and are 
given the same powers and authorities as magistrates in the matter of 
and pertaining to criminal cases of whatever nature in the several 
courts of this state. 
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History. — Ga. L. 1935, p. 458, § 1; Ga. 
L. 1983, p. 884, § 3-26; Ga. L. 1987, p. 3, 
§ 36. 


LOCAL GOVERNMENT 


36-32-4 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Ga. L. 1880-81, p. 176, 
are included in the annotations for this 
Code section. 

Officers ex officio justice. — Recorder 
is ex officio a justice of the peace (now 
magistrate) for the purpose of committing 
the defendant for state offenses disclosed 
in investigations made in the police court. 
Smith v. City of Atlanta, 5 Ga. App. 492, 
63 S.E. 569 (1909) (decided under Ga. L. 
1880-81, p. 176). 


Cited in Savannah News-Press, Inc. v. 
Harley, 100 Ga. App. 387, 111 S.E.2d 259 
(1959); Hall v. State, 113 Ga. App. 587, 149 
S.E.2d 175 (1966); Pass v. State, 227 Ga. 
730, 182 S.E.2d 779 (1971); Richards v. 
State, 131 Ga. App. 362, 206 S.E.2d 93 
(1974); Branch v. State, 248 Ga. 300, 282 
S.E.2d 894 (1981); Focus Entm’t Int'l, Inc. 
v. Bailey, 256 Ga. App. 283, 568 S.E.2d 183 
(2002). 


OPINIONS OF THE ATTORNEY GENERAL 


Mayor of a city has no right to try a 
case involving a state offense, when 
the defendant is caught within the city 
limits, in a county which has a superior 
court but does not have a city court. 
1958-59 Op. Att’y Gen. p. 216. 

Power to issue arrest warrants. — Un- 


der former Code 1933, § 27-102 (see now 
0.C.G.A. § 17-4-40), the power of ex officio 
justices of the peace (now magistrates) in- 
cludes the authority to issue warrants for the 
arrest of offenders against the penal laws of 
this state. 1960-61 Op. Att’y Gen. p. 96. 


36-32-4. Authority of municipal corporations to provide for 
forfeiture of appearance bonds. 


Any municipal corporation shall have full power and authority to 
provide, by ordinance, for the forfeiture of bonds given by offenders for 
their appearance before municipal courts and to provide for the collec- 
tion of the same from the principal and sureties on such bonds by 


judgment, execution, and sale. 


History. — Ga. L. 1880-81, p. 176, § 1; 
Code 1933, § 69-206. 

Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 


For note, “Bail in Georgia: Elimination 
of ‘Double Bonding’: A Partially Solved 
Problem,” see 8 Ga. St. B. J. 220 (1971). 


JUDICIAL DECISIONS 


Liability of surety on criminal ap- 
pearance bond. — City ordinance which 
seeks to hold the surety liable on a crimi- 
nal appearance bond until the fine im- 
posed is collected does not conflict with 


Georgia case law; is authorized by 
O.C.G.A. § 36-32-4, which authorizes mu- 
nicipal corporations to make provision by 
ordinance as to what constitutes the for- 
feiture of bonds given by offenders for 
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their appearance before municipal courts; 
and does not conflict with O.C.G.A. 
§ 17-6-31 (surrender on surety bonds); for 
these reasons, there has not been preemp- 
tion by the state in this area of regulatory 
activity. Therefore, the ordinance is not 


MUNICIPAL COURTS 


36-32-5 


unconstitutional under the special law — 
general law prohibition contained in Ga. 
Const. 1983, Art. III, Sec. VI, Para. IV. 
City of Macon v. Davis, 251 Ga. 332, 305 
S.E.2d 116 (1983). 


36-32-5. Sentences and fines which may be imposed. 


All municipal courts having authority to try offenses against the laws 
of the municipal corporations in which such courts are located shall 


have the power and authority: 


(1) To impose fines upon persons convicted of such offenses, with 
the alternative of other punishment allowed by law, in the event that 


such fines are not paid; 


(2) To sentence such person to community service work; or 


(3) To impose a sentence consisting of any combination of the 
penalties provided for in this Code section. 


History. — Ga. L. 1878-79, p. 153, § 1; 
Civil Code 1895, § 712; Civil Code 1910, 
§ 857; Code 1933, § 69-704; Ga. L. 1985, 
p. 1391, § 1; Ga. L. 1987, p. 3, § 36. 


Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). 


JUDICIAL DECISIONS 


Mayor authorized to impose sen- 
tence consisting of fine, or in case of 
default, labor upon public streets. Leon- 
ard v. Mayor of Eatonton, 126 Ga. 63, 54 
S.E. 963 (1906). 

For contrary view, holding that 
mayor had no power in absence of express 
legislative authority to impose a sentence 
of labor, see Brieswick v. Brunswick, 51 
Ga. 639 (1874); Carr v. City of Conyers, 84 
Ga. 287, 10 S.E. 630 (1890); Williams v. 
Sewell, 121 Ga. 665, 49 S.E. 732 (1905). 

Sentencing authority of recorder 
courts. — Enactment of O.C.G.A. 
§ 36-32-5 did not evince a legislative in- 
tent to limit the authority of a recorder’s 
court to the imposition of an alternative 
sentence consisting of either a fine or 
other punishment; the intent was merely 
to broaden the authority of a recorder’s 
court so as to permit the imposition of 
such an alternative sentence in addition 
to the fine. City of LaGrange v. Hatfield, 
175 Ga. App. 697, 334 S.E.2d 25 (1985) 


(construing section as it existed prior to 
1985 amendment). 

Ordinances construed together. — 
When three ordinances of a city provide, 
among other things, that the judge of the 
municipal court may impose, under cer- 
tain circumstances, a fine or confinement 
in the station house, or both, and upon the 
refusal of the defendant to pay the fine, 
the court may by order require the person 
so refusing to work on the streets or some 
public works, such ordinances, relative to 
the enforcement thereof by the imposition 
of a fine are to be construed together. 
Lyons v. Collier, 125 Ga. 231, 54 S.E. 183 
(1906); Jones v. Lanford, 141 Ga. 646, 81 
S.E. 885 (1914). 

When one sentence is unauthor- 
ized. — Sentence imposing two penalties 
in the alternative, one of which is unau- 
thorized, is not void, but may be enforced 
as to the penalty which is authorized. 
Brown v. City of Atlanta, 123 Ga. 497, 51 
S.E. 507 (1905). 
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Alternative provisions. — When, un- 
der the charter and ordinances of a city, 
the mayor has authority to punish one 
convicted of violating the municipal ordi- 
nances by imprisonment or compulsory 
labor on public works, or by fine, a sen- 
tence directing “confinement on the 
streets” is not rendered unlawful merely 
because an alternative provision is added 
by which the defendant may be dis- 
charged at any time upon the payment of 
a fine. Shuler v. Willis, 126 Ga. 73, 54 S.E. 
965 (1906). 

Sentence held to be alternative. — 
When, upon the trial of one charged with 
the violation of a municipal ordinance, the 
court, on conviction of the accused, ren- 
dered judgment that the defendant pay a 
fine of $25.00 dollars, or, in default 
thereof, that the defendant be imprisoned 
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in the calaboose 30 days, such judgment 
imposed an alternative sentence. Leonard 
v. Mayor of Eatonton, 126 Ga. 63, 54 S.E. 
963 (1906); Hardy v. Mayor of Eatonton, 
128 Ga. 27, 57 S.E. 99 (1907). 

Review after execution. — Defen- 
dant who has paid a fine imposed by a 
police court, with the alternative of im- 
prisonment, cannot, after paying such 
fine, prosecute a writ of error to review the 
judgment unless the fine was paid under 
protest and under duress. Brown v. City of 
Atlanta, 123 Ga. 497, 51 S.E. 507 (1905); 
White v. City of Tifton, 1 Ga. App. 569, 57 
S.E. 1088 (1907); Kitchens v. State, 4 Ga. 
App. 440, 61 S.E. 736 (1908). 

Cited in Maner v. Dykes, 183 Ga. 118, 
187 S.E. 699 (1936); City of Albany v. Key, 
124 Ga. App. 16, 183 S.E.2d 20 (1971). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 21 Am. Jur. 2d, Courts, 
§ 44. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 323 et seq. 


ALR. — Delegating authority to county 
or municipal corporation to make viola- 
tion of ordinance crime or to provide crim- 
inal punishment, 174 A.L.R. 1343. 


36-32-6. Jurisdiction in marijuana possession cases; retention 
of fines and bond forfeitures; transfer of cases. 


(a) The municipal court of any municipality is granted jurisdiction to 
try and dispose of cases where a person is charged with the possession 
of one ounce or less of marijuana if the offense occurred within the 
corporate limits of such municipality. The jurisdiction of any such court 
shall be concurrent with the jurisdiction of any other courts within the 
county having jurisdiction to try and dispose of such cases. 


(b) Any fines and bond forfeitures arising from the prosecution of 
such cases shall be retained by the municipality and shall be paid into 
the treasury of such municipality. 


(c) Any defendant charged with possession of an ounce or less of 
Marijuana in a municipal court shall be entitled on request to have the 
case against him or her transferred to the court having general 
misdemeanor jurisdiction in the county wherein the alleged offense 
occurred. 


(d) Nothing in this Code section shall be construed to give any 
municipality the right to impose a fine or punish by imprisonment in 
excess of the limits as set forth in the municipality’s charter. 
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History. — Code 1981, § 36-32-6, en- 
acted by Ga. L. 1983, p. 825, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 1997, p. 1377, § 3; 
Ga. L. 2015, p. 693, § 3-32/HB 233. 

Cross references. — Purchase, pos- 
session, manufacture, distribution, or sale 
of controlled substances or marijuana, 
§ 16-13-30. 

Editor’s notes. — Ga. L. 1997, p. 1377, 
§ 4, not codified by the General Assembly, 
provides that: “it is the intent of the Gen- 
eral Assembly to restore the law of this 
state to that which was generally under- 
stood to be the law prior to the decision of 
the Court of Appeals in Williams v. State, 
222 Ga. App. 698, Case No. A96A1472, 
decided August 20, 1996, such that posses- 
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sion of one ounce or less of marijuana is a 
misdemeanor and the provisions of Code 
Section 36-32-6 are applicable to such 
offenses.” 

Ga. L. 2015, p. 698, § 4-1/HB 233, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


36-32-6.1. Jurisdiction in cases involving transactions in drug 
objects; disposition of fines; transfer of cases. 


(a) The municipal court of any municipality shall be granted juris- 


diction to try and dispose of cases where a person is charged with 
transactions in drug related objects in violation of Code Section 
16-13-32 if the offense occurred within the corporate limits of such 
municipality. The jurisdiction of any such court shall be concurrent 
with the jurisdiction of any other courts within the county having 
jurisdiction to try and dispose of such cases. 


(b) Any fines arising from the prosecution of such cases shall be 
retained by the municipality and shall be paid into the treasury of such 
municipality. 


(c) Any defendant charged with transactions in drug related objects 
in violation of Code Section 16-13-32 in a municipal court shall be 
entitled, upon request, to have the case against him or her transferred 
to the court having general misdemeanor jurisdiction in the county 
where the alleged offense occurred. 


(d) Nothing in this Code section shall be construed to give any 
municipality the right to impose a fine or punish by imprisonment in 
excess of the limits as set forth in the municipality’s charter. 


History. — Code 1981, § 36-32-6.1, en- 
acted by Ga. L. 2012, p. 53, § 5/SB 352. 
Cross references. — Prosecuting at- 


torneys of municipal courts, § 15-18-90 et 
seq. 
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36-32-7. Jurisdiction in cases of operating motor vehicle with- 
out effective insurance; retention of fines and bond 


forfeitures; transfer of cases. 


(a) The municipal court of each municipality is granted jurisdiction 
to try and dispose of cases where a person is charged with a misde- 
meanor under Code Section 40-6-10 of knowingly operating or know- 
ingly authorizing the operation of a motor vehicle without effective 
insurance of such vehicle or without an approved plan of self-insurance 
as required by Chapter 34 of Title 33, the “Georgia Motor Vehicle 
Accident Reparations Act,” if the offense occurred within the corporate 
limits of such municipality. The jurisdiction of each such court shall be 
concurrent with the jurisdiction of any other courts within the county 
having jurisdiction to try and dispose of such cases. 


(b) Any fines and bond forfeitures arising from the prosecution of 
such cases shall be retained by the municipality and shall be paid into 
the treasury of such municipality. 


(c) Any defendant charged with a misdemeanor under Code Section 
40-6-10 in a municipal court shall be entitled on request to have the 
case against him transferred to the court having general misdemeanor 
jurisdiction in the county in which the alleged offense occurred. 


(d) Nothing in this Code section shall be construed to give any 
municipality the right to impose a fine or punish by imprisonment in 
excess of the limits as set forth in the municipality’s charter. 


History. — Ga. L. 1974, p. 113, § 14; 
Ga. L. 1978, p. 1369, § 1; Code 1981, 
§ 36-32-7, enacted by Ga. L. 1985, p. 891, 
§ 2; Ga. L. 1987, p. 3, § 36; Ga. L. 1991, p. 
94, § 36; Ga. L. 1992, p. 6, § 36; Ga. L. 
2015, p. 693, § 3-32/HB 233. 

Editor’s notes. — The provisions of 
this Code section previously appeared in 
substantially similar form in subsections 
(b) through (d) of Code Section 33-34-12, 
which subsections were deleted by Ga. L. 
1985, p. 891, § 1. 


Ga. L. 2015, p. 698, § 4-1/HB 233, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


36-32-8. Jurisdiction in cases of operating motor vehicle with- 
out certificate of emission inspection; retention of fines 
and bond forfeitures; transfer of cases. 


(a) The municipal court of each municipality of each county required 


to comply with Article 2 of Chapter 9 of Title 12, known as the “Georgia 
Motor Vehicle Emission Inspection and Maintenance Act,” is granted 
jurisdiction to try and dispose of such cases in which a person is charged 
with a misdemeanor under Code Section 12-9-55 of operating a respon- 
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sible motor vehicle without a certificate of emission inspection, if the 
offense occurred within the corporate limits of such municipality. The 
jurisdiction of such court shall be concurrent with the jurisdiction of 
any other courts within the county having jurisdiction to try and 
dispose of such cases. 


(b) Any fines and bond forfeitures arising from the prosecution of 
such cases shall be retained by the municipality and shall be paid into 
the treasury of such municipality. 


(c) Any defendant charged with a misdemeanor under Code Section 
12-9-55 in a municipal court shall be entitled upon request to have the 
case against him transferred to the court having general misdemeanor 
jurisdiction in the county in which the alleged offense occurred. 


(d) Nothing in this Code section shall be construed to give any 
municipality the right to impose a fine in excess of the limits set forth 
in Code Section 12-9-55. 


History. — Code 1981, § 36-32-8, en- 
acted by Ga. L. 1985, p. 1390, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 1992, p. 6, § 36; 
Ga. L. 1992, p. 918, § 4; Ga. L. 1998, p. 91, 
§ 36; Ga. L. 2015, p. 693, § 3-32/HB 233. 

Editor’s notes. — Ga. L. 2015, p. 693, 
§ 4-1/HB 233, not codified by the General 
Assembly, provides that: “This Act shall 


apply to seizures of property for forfeiture 
that occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


become effective on July 1, 2015, and shall 


36-32-9. Misdemeanor theft by shoplifting or misdemeanor re- 
fund fraud; transfer of cases; penalties; retention of 
fines and bond forfeitures; reports. 


(a) The municipal court is granted jurisdiction to try and dispose of 
cases in which a person is charged with a misdemeanor theft by 
shoplifting or misdemeanor refund fraud if the offense occurred within 
the corporate limits of the municipality. The jurisdiction of such court 
shall be concurrent with the jurisdiction of any other courts within the 
county having jurisdiction to try and dispose of such cases. 


(b) Any person charged in a municipal court with misdemeanor theft 
by shoplifting or misdemeanor refund fraud shall be entitled upon 
request to have the case against him or her transferred to the court 
having general misdemeanor jurisdiction in the county in which the 
alleged offense occurred. 


(c)(1) A person convicted in a municipal court of misdemeanor theft 
by shoplifting shall be punished as provided in paragraph (1) of 
subsection (b) of Code Section 16-8-14, provided that nothing in this 
Code section or Code Section 16-8-14 shall be construed to give any 


531 


36-32-9 


LOCAL GOVERNMENT 


36-32-9 


municipality the right to impose a fine or punishment by imprison- 
ment in excess of the limits as set forth in the municipality’s charter. 


(2) Aperson convicted in a municipal court of misdemeanor refund 
fraud shall be punished as provided in the misdemeanor penalties set 
forth in Code Section 16-8-14.1, provided that nothing in this Code 
section or Code Section 16-8-14.1 shall be construed to give any 
municipality the right to impose a fine or punishment by imprison- 
ment in excess of the limits as set forth in the municipality’s charter. 


(d) Any fines and bond forfeitures arising from the prosecution of 
such cases in such municipal court shall be retained by the municipality 
and shall be paid into the treasury of such municipality. 


(e) It shall be the duty of the appropriate agencies of the municipal- 
ity in which an offense under subsection (a) of this Code section is 
charged to make any reports to the Georgia Crime Information Center 
required under Article 2 of Chapter 3 of Title 35. 


History. — Code 1981, § 36-32-9, en- 
acted by Ga. L. 1987, p. 1153, § 1; Ga. L. 
1998, p. 188, § 1; Ga. L. 1999, p. 831, § 1; 
Ga. L. 2012, p. 899, § 8-14/HB 1176; Ga. 
L. 2014, p. 404, § 2-3/SB 382; Ga. L. 2015, 
p. 693, § 3-32/HB 233. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1987, Code 
Section 36-32-9, as enacted by Ga. L. 
1987, p. 1462, § 1, was redesignated as 
Code Section 36-32-10. 

Editor’s notes. — Ga. L. 2012, p. 899, 
§ 9-1(a)/HB 1176, not codified by the Gen- 
eral Assembly, provides: “This Act shall 
become effective on July 1, 2012, and shall 
apply to offenses which occur on or after 
that date. Any offense occurring before 
July 1, 2012, shall be governed by the 
statute in effect at the time of such offense 
and shall be considered a prior conviction 
for the purpose of imposing a sentence 
that provides for a different penalty for a 


subsequent conviction for the same type of 
offense, of whatever degree or level, pur- 
suant to this Act.” 

Ga. L. 2014, p. 404, § 3-1/SB 382, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2014, and shall apply to all 
conduct occurring on or after such date.” 

Ga. L. 2015, p. 693, § 4-1/HB 233, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2012 amendment of this Code section, see 
29 Ga. St. U. L. Rev. 290 (2012). For 
article on the 2015 amendment of this 
Code section, see 32 Ga. St. U. L. Rev. 1 
(2015). 


OPINIONS OF THE ATTORNEY GENERAL 


Theft by shoplifting as 
fingerprintable offense. — O.C.G.A. 
§ 36-23-9 does not require any modifica- 
tion in the designation of theft by shoplift- 


ing as an offense for which persons 
charged with a violation are to be finger- 
printed. 1987 Op. Att’y Gen. No. 87-21. 
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RESEARCH REFERENCES 


ALR. — Validity, construction, and ef- 
fect of statutes establishing shoplifting or 


its equivalent as separate criminal of- 
fense, 64 A.L.R.4th 1088. 


36-32-10. Jurisdiction in cases of furnishing alcoholic bever- 
ages to and purchase and possession of alcoholic 
beverages by underage persons; retention of fines and 
bond forfeitures; transfer of cases; penalties. 


(a) The municipal courts are granted jurisdiction to try and dispose 
of a first offense violation of Code Section 3-3-23, relating to furnishing 
alcoholic beverages to, and purchase and possession of alcoholic bever- 
ages by, a person under 21 years of age, if the offense occurred within 
the corporate limits of such municipal corporation. The jurisdiction of 
such municipal court shall be concurrent with the jurisdiction of any 
other courts within the county having jurisdiction to try and dispose of 
such cases. 


(b) Any fines and bond forfeitures arising from the prosecution of 
such cases shall be retained by the municipal corporation and shall be 
paid into the treasury of such municipal corporation. 


(c) Any defendant charged with a first offense violation of Code 
Section 3-3-23 in a municipal court shall be entitled upon request to 
have the case against him transferred to the court having general 
misdemeanor jurisdiction in the county in which the alleged offense 
occurred. 


(d) A person convicted in a municipal court of a first offense violation 
of Code Section 3-3-23 shall be punished as provided in paragraph (1) of 
subsection (b) of Code Section 3-3-23.1, provided that nothing in this 
Code section or Code Section 3-3-23.1 shall be construed to give any 
municipal corporation the right to impose a fine or punishment in 
excess of the limits set forth in the charter of such municipal corpora- 
tion. 


(e) Nothing in this Code section shall affect the original and exclu- 
sive jurisdiction of the juvenile court as set forth in Code Section 
15-11-10. 


History. — Code 1981, § 36-32-10, en- 
acted by Ga. L. 1987, p. 1462, § 1; Ga. L. 
2000, p. 20, § 22; Ga. L. 2013, p. 294, 
§ 4-46/HB 242; Ga. L. 2015, p. 693, 
§ 3-32/HB 233. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1987, Code 
Section 36-32-9, as enacted by Ga. L. 


1987, p. 1462, § 1, was redesignated as 
Code Section 36-32-10. 

Editor’s notes. — Ga. L. 2013, p. 294, 
§ 5-1/HB 242, not codified by the General 
Assembly, provides that: “This Act shall 
become effective on January 1, 2014, and 
shall apply to all offenses which occur and 
juvenile proceedings commenced on and 
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after such date. Any offense occurring 
before January 1, 2014, shall be governed 
by the statute in effect at the time of such 
offense and shall be considered a prior 
adjudication for the purpose of imposing a 
disposition that provides for a different 
penalty for subsequent adjudications, of 
whatever class, pursuant to this Act. The 
enactment of this Act shall not affect any 
prosecutions for acts occurring before Jan- 
uary 1, 2014, and shall not act as an 
abatement of any such prosecutions.” 


LOCAL GOVERNMENT 


36-32-10.1 


Ga. L. 2015, p. 698, § 4-1/HB 233, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


36-32-10.1. Jurisdiction in counties without state court to try 
violations of Code Section 16-7-21; retention of fines 
and bond forfeitures; transfer of cases; penalties. 


(a) The municipal court of each municipal corporation in counties 
where there is no state court is granted jurisdiction to try and dispose 
of any violation of Code Section 16-7-21, relating to criminal trespass, if 
the offense occurred within the corporate limits of such municipal 
corporation. The jurisdiction of such municipal court shall be concur- 
rent with the jurisdiction of any other court within the county having 
jurisdiction to try and dispose of such cases. 


(b) Any fines and bond forfeitures arising from the prosecution of any 
such case in the municipal court shall be retained by the municipal 
corporation and shall be paid into the treasury of such municipal 
corporation. 


(c) Any defendant charged with a violation of Code Section 16-7-21 in 
a municipal court shall be entitled upon request to have the case 
against him or her transferred to the court having general misde- 
meanor jurisdiction in the county in which the alleged offense occurred. 


(d) A person convicted of a violation of Code Section 16-7-21 shall be 
punished as provided in such Code section, provided that nothing in 
this Code section or in Code Section 16-7-21 shall be construed to give 
any municipal court the right to impose a fine or punishment by 
imprisonment in excess of the limits as set forth in the municipality’s 
charter. 


History. — Code 1981, § 36-32-10.1, 
enacted by Ga. L. 1992, p. 1281, § 1; Ga. 
L. 2015, p. 693, § 3-32/HB 233. 

Editor’s notes. — Ga. L. 2015, p. 693, 
§ 4-1/HB 233, not codified by the General 
Assembly, provides that: “This Act shall 
become effective on July 1, 2015, and shall 
apply to seizures of property for forfeiture 


that occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 
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36-32-10.3 


36-32-10.2. Trial upon citation, summons, or accusation. 


Notwithstanding any other contrary provision of law, in municipal 
courts which have jurisdiction over misdemeanor offenses or ordinance 
violations, such offenses or violations may be tried upon a uniform 
traffic citation, summons, citation, or an accusation. 


History. — Code 1981, § 36-32-10.2, 
enacted by Ga. L. 2002, p. 627, § 1. 

Law reviews. — For article, “Should 
Georgia Change Its Misdemeanor Arrest 
Laws to Authorize Issuing More Field 


Help Alleviate Georgia’s Jail Overcrowd- 
ing and Reduce the Time Arresting Offi- 
cers Expend Processing Nontraffic Misde- 
meanor Offenses?,” see 22 Ga. St. U. L. 
Rev. 313 (2005). 


Citations? Can Alternative Arrest Process 
JUDICIAL DECISIONS 


Cited in Beaman v. City of Peachtree 
City, 256 Ga. App. 62, 567 S.E.2d 715 
(2002). 


36-32-10.3. Jurisdiction over littering offenses. 


(a) Subject to the provisions of subsection (b) of this Code section, in 
addition to any other jurisdiction vested in the municipal courts, such 
courts shall have the right and power to conduct trials, receive pleas of 
guilty, and impose sentence upon defendants for violating any provision 
of Part 2, Part 3, or Part 3A of Article 2 of Chapter 7 of Title 16 or Code 
Section 32-6-51 or 40-6-248.1 that is punishable for its violation as a 
misdemeanor. Such jurisdiction shall be concurrent with other courts 
having jurisdiction over such violations. 


(b) A municipal court shall not have the power to dispose of misde- 
meanor cases as provided in subsection (a) of this Code section unless 
the defendant shall first waive in writing a trial by jury. If the 
defendant does not waive a trial by jury, the defendant shall notify the 
court and, if reasonable cause exists, the defendant shall be immedi- 
ately bound over to a court in the county having jurisdiction to try the 
offense wherein a jury may be impaneled. 


History. — Code 1981, § 36-32-10.3, 
enacted by Ga. L. 2006, p. 275, § 3-11/HB 
1320. 

Editor’s notes. — Ga. L. 2006, p. 275, 
§ 1-1/HB 1320, not codified by the Gen- 
eral Assembly, provides that: “This Act 
shall be known and may be cited as the 
‘Comprehensive Litter Prevention and 
Abatement Act of 2006.’” 


Ga. L. 2006, p. 275, § 5-1/HB 1320, not 
codified by the General Assembly, pro- 
vides that the Act shall become effective 
April 21, 2006, for purposes of adopting 
local ordinances to become effective on or 
after July 1, 2006. 
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36-32-11. Required training for judges. 


(a) All judges of the municipal courts, and all judges of courts 
exercising municipal court jurisdiction, shall periodically satisfactorily 
complete a training course as provided in Article 2 of this chapter. 


(b) The Georgia Municipal Courts Training Council shall keep re- 
cords of training completed by municipal judges and judges of courts 
exercising municipal court jurisdiction. 


(c) If any municipal judge, or any judge of a court exercising 
municipal court jurisdiction, does not satisfactorily complete the re- 
quired training in any year, the Georgia Municipal Courts Training 
Council shall promptly notify the Judicial Qualifications Commission, 
which may remove the judge from office unless the Judicial Qualifica- 
tions Commission finds that the failure was caused by facts beyond the 
control of the judge. 


(d) The reasonable costs and expenses of such training shall be paid 
by the governing authority of the jurisdiction where the judge presides. 


(e) This Code section shall not apply to any magistrate judge, 
probate judge, or any judge of a court of record who presides in a court 
exercising municipal court jurisdiction. 


History. — Code 1981, § 36-32-11, en- 
acted by Ga. L. 1990, p. 882, § 1; Ga. L. 
2012, p. 1096, § 1/SB 351. 


36-32-12. Municipal court held outside municipality. 


Notwithstanding any other contrary provision of law, local or general, 
sessions of a municipal court may be held outside the municipality for 
which the municipal court is established if such sessions are held 
within a county in which the municipality is located or has its legal 
situs. 


History. — Code 1981, § 36-32-12, en- 
acted by Ga. L. 2001, p. 1025, § 1. 


36-32-13. Municipal court clerks; role of Municipal Courts 
Training Council. 
(a) For purposes of this Code section, the term: 


(1) “Municipal court” shall have the same meaning as described in 
subsection (a) of Code Section 36-32-1. 


(2) “Municipal court clerk” shall mean the primary person most 
directly responsible for the administration of a municipal court other 
than a judge of the municipal court. 
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(b)(1) Any person who is hired or appointed as a municipal court 
clerk on or after July 1, 2006, shall satisfactorily complete a mini- 
mum of 16 hours of training related to the operation of municipal 
court as prescribed by the Georgia Municipal Courts Training Coun- 
cil within his or her first year of service as a municipal court clerk. 


(2) Each municipal court clerk, regardless of when he or she was 
hired or appointed, shall complete a minimum of eight hours of 
training related to the operation of municipal court as prescribed by 
the Georgia Municipal Courts Training Council on an annual basis. 
The training required by this paragraph shall be satisfied by com- 
pleting the training provided for in paragraph (1) of this subsection in 
the municipal court clerk’s first year of service. 


(3) The reasonable costs and expense of training required by this 
Code section shall be paid by the governing authority of the munic- 
ipality from municipal funds. 


(c) The Georgia Municipal Courts Training Council shall keep re- 
cords of training completed by municipal court clerks. 


(d) In any year that any municipal court clerk does not satisfactorily 
complete the required training, the Georgia Municipal Courts Training 
Council shall promptly notify the governing authority of the applicable 
municipality as well as the chief municipal court judge of the applicable 
municipality. 

History. — Code 1981, § 36-32-13, en- 
acted by Ga. L. 2006, p. 658, § 1/HB 1288; 

Ga. L. 2012, p. 775, § 36/HB 942. 


ARTICLE 2 
GEORGIA MUNICIPAL COURTS TRAINING COUNCIL 
36-32-20. Short title. 


This article shall be known and may be cited as “The Georgia 
Municipal Courts Training Council Act.” 


History. — Code 1981, § 36-32-20, en- 
acted by Ga. L. 1990, p. 882, § 2. 


36-32-21. Definitions. 


As used in this article, the term: 


(1) “Certified municipal judge” means a municipal judge who has 
the appropriate required certificate of training issued by the council 
and on file with the council. 
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(2) “Council” means the Georgia Municipal Courts Training Coun- 
cil. 


(3) “Municipal court” means and includes any municipal court as 
defined in subsection (a) of Code Section 36-32-1. 


(4) “Municipal judge” means a judge of a municipal court. 


(5) “School” means any school, college, university, academy, or 
training program approved by the council and the Judicial Council of 
Georgia which offers basic, in-service, advanced, specialized, or 
continuing judicial training or a combination thereof, and includes 
within its meaning a combination of course curriculum, instructors, 
and facilities which meet the standards required by the council. 


History. — Code 1981, § 36-32-21, en- 
acted by Ga. L. 1990, p. 882, § 2; Ga. L. 
1991, p. 326, § 1. 


36-32-22. Establishment of Georgia Municipal Courts Training 
Council; membership. 


(a) There is established a council which shall be known and desig- 
nated as the “Georgia Municipal Courts Training Council” and which 
shall be composed of the director of the administrative office of the 
courts or the director’s designee, which member shall not be a voting 
member, and five municipal judges who shall be appointed by the 
Council of Municipal Court Judges of Georgia. The initial terms for two 
members shall expire on December 31, 1991. The initial terms for three 
members shall expire on December 31, 1992. Following the expiration 
of these initial terms, their successors shall be appointed for terms of 
two years. 


(b) In the event of death, resignation, disqualification, or removal for 
any reason of any member of the council, vacancies shall be filled in the 
same manner as the original appointment and successors shall serve 
for the unexpired term. 


(c) Membership on the council does not constitute public office and no 
member shall be disqualified from holding office by reason of his 
membership. 

History. — Code 1981, § 36-32-22, en- 
acted by Ga. L. 1990, p. 882, § 2; Ga. L. 

1998, p. 184, § 1. 


36-32-23. Oath of office. 


Immediately and before entering upon the duties of office, the 
members of the Georgia Municipal Courts Training Council shall take 
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the oath of office and shall file the same in the office of the Judicial 
Council of Georgia, which, upon receiving the oath of office, shall issue 
to each member a certificate of appointment. 


History. — Code 1981, § 36-32-23, en- 
acted by Ga. L. 1990, p. 882, § 2; Ga. L. 
1993, p. 91, § 36. 


36-32-24. Election of chairman and vice-chairman; secretary; 
quorum; minutes; annual report. 


(a) A chairman and vice-chairman shall be elected at the first 
meeting of each calendar year. 


(b) The director of the Administrative Office of the Courts or his 
designee shall serve as secretary to the council. 


(c) A simple majority of the members of the council shall constitute a 
quorum for the transaction of business. 


(d) The council shall maintain minutes of its meetings and such 
other records as it deems necessary. 


(e) The council shall report at least annually to the Governor and to 
the General Assembly as to its activities. 


History. — Code 1981, § 36-32-24, en- 
acted by Ga. L. 1990, p. 882, § 2. 


36-32-25. Remuneration. 


The members of the council shall receive no salary but shall be 
reimbursed for their reasonable and necessary expenses actually in- 
curred in the performance of their functions; provided, however, that 
such expenses shall not exceed those allowed to members of the General 
Assembly. 


History. — Code 1981, § 36-32-25, en- 
acted by Ga. L. 1990, p. 882, § 2. 


36-32-26. Functions, powers, and responsibilities. 
The council is vested with the following functions, powers, and 
responsibilities: 


(1) To make all the necessary rules and regulations to carry out 
this article; 


(2) To cooperate with and secure the cooperation of every depart- 
ment, agency, or instrumentality of the state government or its 
political subdivisions in furtherance of the purposes of this article; 
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(3) To approve schools and to prescribe minimum qualifications for 
instructors at approved schools; 


(4) To issue a certification to any municipal court judge satisfacto- 
rily complying with an approved training program established; 


(5) To do any and all things necessary or convenient to enable it 
wholly and adequately to perform its duties and to exercise the power 
granted to it; and 


(6) To prescribe, by rules and regulations, the minimum require- 
ments for curricula and standards composing the initial in-service, 
advanced, specialized, and continuing training courses for certifica- 
tion. 


History. — Code 1981, § 36-32-26, en- 
acted by Ga. L. 1990, p. 882, § 2. 


36-32-27. Mandatory training of municipal judges. 


(a) Any person who becomes a municipal judge on or after January 1, 
1991, shall satisfactorily complete 20 hours of training in the perfor- 
mance of his or her duties within one year after the date of his or her 
election or appointment in order to become certified under this article. 
Any person serving as a municipal judge prior to January 1, 1991, shall 
be exempt from completing these 20 hours of training. 


(b) Except as provided in subsection (d) of this Code section, any 
person who becomes a judge of a court exercising municipal court 
jurisdiction on or after July 1, 2012, who is not subject to subsection (a) 
of this Code section, shall satisfactorily complete 20 hours of training in 
the performance of his or her duties within one year after the date of his 
or her election or appointment in order to become certified under this 
article. Any person serving as a judge of a court exercising municipal 
court jurisdiction prior to July 1, 2012, who is not subject to subsection 
(a) of this Code section, shall be exempt from completing these 20 hours 
of training. 


(c) Except as provided in subsection (d) of this Code section, in order 
to maintain the status of a certified municipal judge or a certified judge 
of a court exercising municipal court jurisdiction, he or she shall 
complete 12 hours of additional training per annum during each 
calendar year after the year of his or her initial certification in which he 
or she serves as municipal judge or as judge of a court exercising 
municipal court jurisdiction. 


(d) This Code section shall not apply to any magistrate judge, 
probate judge, or any judge of a court of record who presides in a court 
exercising municipal court jurisdiction. 
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(e) If a municipal court judge completes training hours in excess of 
the number of hours required by this Code section in a calendar year, 
credit for such excess hours, not to exceed six hours, shall, upon the 
request of the municipal court judge, be carried over and applied to the 
number of hours required for the next calendar year. 


History. — Code 1981, § 36-32-27, en- The 2019 amendment, effective July 
acted by Ga. L. 1990, p. 882, § 2; Ga. L. 1, 2019, added subsection (e). 
2012, p. 1096, § 2/SB 351; Ga. L. 2019, p. 
722, § 1/HB 92. 


ARTICLE 3 
COUNCIL OF MUNICIPAL COURT JUDGES 


36-32-40. Creation of council; membership and organization; 
purpose; expenses; contracts; assistance to council; 
members not ineligible to hold office of judge. 


(a) There is created a council of municipal court judges to be known 
as the “Council of Municipal Court Judges of Georgia.” The council shall 
be composed of the judges of the municipal courts of this state. The 
council is authorized to organize itself and to develop a constitution and 
bylaws. The officers of said council shall consist of a president, a first 
vice president, a second vice president, a secretary, a treasurer, and 
such other officers as the council shall deem necessary. The council shall 
have an executive committee composed of two representatives from 
each judicial administrative district. 


(b) It shall be the purpose of the council to effectuate the constitu- 
tional and statutory responsibilities conferred upon it by law, to further 
the improvement of the municipal courts and the administration of 
justice, to assist the judges of the municipal courts throughout the state 
in the execution of their duties, and to promote and assist in the 
training of such judges. 


(c) Expenses of the administration of the council shall be paid from 
state funds appropriated for that purpose, from federal funds available 
to the council for that purpose, or from private funds available to the 
council, and from other appropriate sources. 


(d) The council through its officers may contract with a person or 
firm including any member of the council for the production of educa- 
tional material and compensate said member for producing such 
material, provided that funds are available to the council at the time of 
execution of the contract or will be available at the time of the 
completion of the contract and provided that the terms of the contract 
are disclosed to the full council and made available to the general public 
and news media. At the request of the council, the Administrative Office 
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of the Courts shall be authorized to act as the agent of the council for 
the purpose of supervising and implementing the contract. 


(e) The Administrative Office of the Courts shall provide technical 
services to the council and shall assist the council in complying with all 
its legal requirements. 


(f) Notwithstanding any other law, a councilmember shall not be 
ineligible to hold the office of judge of a municipal court by virtue of his 
or her position as a member of the council and membership in the 
council shall not constitute the holding of a public office. 


History. — Code 1981, § 36-32-40, en- 
acted by Ga. L. 1994, p. 1923, § 4; Ga. L. 
2000, p. 136, § 36. 


36-32-41. Savings plans and deferred compensation plans for 
council members. 


(a) The Council of Municipal Court Judges of Georgia is authorized 
to create and oversee savings plans and deferred compensation plans 
for its members in good standing. 


(b) Participation in such plans shall be optional for members of the 
council in good standing. 


(c) Such plans shall be funded solely by the individual contributions 
of the members of the council who choose to participate in the plan. 


(d) No money or other funds collected through a municipal court 
shall be used to fund such plans. 


(e) The creation and oversight of such plans by the council shall not 
create a debt or other financial obligation for this state or any political 
subdivision of this state. 


(f) The creation and oversight of such plans by the council shall not 
create any fiduciary liability on the part of the council. 


History. — Code 1981, § 36-32-41, en- Effective date. — This Code section 
acted by Ga. L. 2017, p. 470, § 1/HB 370. became effective July 1, 2017. 
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CHAPTER 33 
LIABILITY OF MUNICIPAL CORPORATIONS FOR ACTS 
OR OMISSIONS 

Sec. Sec. 

36-33-1. Immunity from liability for 36-33-5. Written demand prerequisite 
damages; waiver of immunity to action for injury to person or 
by purchase of liability insur- property; time for presenting 
ance; liability for acts or omis- claim and for consideration by 
sions generally. governing authority; suspen- 

36-33-2. Liability for failure to perform sion of limitations; statement 
discretionary act. of specific amount of monetary 

36-33-3. Liability for torts of police or damages sought; service of 
other officers. _ : claim on city officials. 

36-33-4. Personal liability of council- 3633.6. Exemption of municipal prop- 


members and other municipal 
officers. 


Law reviews. — For article, “Revision- 
ist Municipal Liability,” see 52 Ga. L. Rev. 
375 (2018). 


erty from levy and sale. 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Govern- 
mental Entity’s Liability for Failure to 
Prevent Crime, 30 POF2d 429. 

Negligent Vehicular Police Chase, 41 
POF 2d 79. 

Police Misconduct as Municipal Policy 
or Custom, 13 POF8d 1. 

Qualified Immunity Defense in Civil 
Rights Actions against Law Enforcement 
Officers, 59 POF3d 291. 

ALR. — Liability of governmental unit 
for intentional assault by employee other 
than police officer, 17 A.L.R.4th 881. 

Liability of governmental unit for inju- 
ries caused by driver of third vehicle to 
person whose vehicle had been stopped by 
police car, 17 A.L.R.4th 897. 

Governmental liability for compensa- 
tion or damages to advertiser arising from 
obstruction of public view of sign or bill- 
board on account of growth of vegetation 
in public way, 21 A.L.R.4th 1309. 

Validity and construction of statute or 


ordinance limiting the kinds or amount of 
actual damages recoverable in tort action 
against governmental unit, 43 A.L.R.4th 
19. 

Failure to restrain drunk driver as 
ground of liability of state or local govern- 
ment unit or officer, 48 A.L.R.4th 320. 

Liability to one struck by golf ball, 53 
A.L.R.4th 282. 

Governmental tort liability as to high- 
way median barriers, 58 A.L.R.4th 559. 

Governmental tort liability for injury to 
roller skater allegedly caused by sidewalk 
or street defects, 58 A.L.R.4th 1197. 

Liability of school authorities for hiring 
or retaining incompetent or otherwise un- 
suitable teacher, 60 A.L.R.4th 260. 

Legal aspects of speed bumps, 60 
A.L.R.4th 1249. 

State and local government liability for 
injury or death of bicyclist due to defect or 
obstruction in public bicycle path, 68 
A.L.R.4th 204. 
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36-33-1. Immunity from liability for damages; waiver of immu- 
nity by purchase of liability insurance; liability for acts 


or omissions generally. 


(a) Pursuant to Article IX, Section II, Paragraph IX of the Constitu- 
tion of the State of Georgia, the General Assembly, except as provided 
in this Code section and in Chapter 92 of this title, declares it is the 
public policy of the State of Georgia that there is no waiver of the 
sovereign immunity of municipal corporations of the state and such 
municipal corporations shall be immune from liability for damages. A 
municipal corporation shall not waive its immunity by the purchase of 
liability insurance, except as provided in Code Section 33-24-51 or 
36-92-2, or unless the policy of insurance issued covers an occurrence 
for which the defense of sovereign immunity is available, and then only 
to the extent of the limits of such insurance policy. This subsection shall 
not be construed to affect any litigation pending on July 1, 1986. 


(b) Municipal corporations shall not be liable for failure to perform or 
for errors in performing their legislative or judicial powers. For neglect 
to perform or improper or unskillful performance of their ministerial 


duties, they shall be liable. 


History. — Civil Code 1895, § 748; 
Civil Code 1910, § 897; Code 1933, 
§ 69-301; Ga. L. 1986, p. 1312, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 2002, p. 579, § 2. 

History of Code section. — This Code 
section is derived from the decisions in 
Rivers v. City Council, 65 Ga. 376 (1880) 
and Collins v. Mayor of Macon, 69 Ga. 542 
(1882). 

Cross references. — Liability of mu- 
nicipalities for defects in public roads, 
§ 32-4-93. Limited waiver of governmen- 
tal immunity by purchase of motor vehicle 
liability insurance, § 33-24-51. 

Law reviews. — For article, “The Tort 
Liability of Municipalities in Georgia,” see 
17 Ga. B. J. 456 (1955). For article, “Ac- 
tions for Wrongful Death in Georgia: Parts 
Three and Four,” see 21 Ga. B. J. 339 
(1959). For article surveying tort liability 
insurance in Georgia local government 
law, see 24 Mercer L. Rev. 651 (1973). For 
article, “Personal Liability of State Offi- 
cials Under State and Federal Law,” see 9 
Ga. L. Rev. 821 (1975). For article discuss- 
ing Georgia’s practice of exposing munici- 
palities to tort liability through the use of 
nuisance law, see 12 Ga. St. B. J. 11 
(1975). For article discussing municipal 
tort liability and the defense of extrater- 


ritorial operation, see 12 Ga. L. Rev. 1 
(1977). For article discussing sovereign 
immunity and the State Court of Claims, 
see 14 Ga. St. B. J. 152 (1978). For article 
surveying legislative and judicial develop- 
ments in Georgia local government law for 
1978-79, see 31 Mercer L. Rev. 155 (1979). 
For article discussing origin and construc- 
tion of municipal tort liability law in Geor- 
gia, see 14 Ga. L. Rey. 239 (1980). For 
annual survey of local government law, 
see 38 Mercer L. Rev. 289 (1986). For 
article, “Georgia Local Government Tort 
Liability: The ‘Crisis’ Conundrum,” see 2 
Ga. St. U. L. Rev. 19 (1986). For article, 
“Sue and Be Sued’ in Georgia Local Gov- 
ernment Law: A Vignette of Vicissitudes,” 
see 41 Mercer L. Rev. 13 (1989). For an- 
nual survey on law of torts, see 43 Mercer 
L. Rev. 395 (1991). For article, “Local 
Government Tort Liability: The Summer 
of 92,” see 9 Ga. St. U. L. Rev. 405 (1993). 
For article, “Georgia’s Public Duty Doc- 
trine: The Supreme Court Held Hostage,” 
see 51 Mercer L. Rev. 73 (1999). For an- 
nual survey of administrative law, see 56 
Mercer L. Rev. 31 (2004). For annual sur- 
vey of construction law, see 56 Mercer L. 
Rev. 109 (2004). For article, “Police Pur- 
suits: A Comprehensive Look at the Broad 
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Spectrum of Police Pursuit Liability and 
Law,” see 57 Mercer L. Rev. 511 (2006). 
For survey article on local government 
law, see 59 Mercer L. Rev. 285 (2007). For 
survey article on local government law, 
see 60 Mercer L. Rev. 263 (2008). For 
annual survey of administrative law, see 
67 Mercer L. Rev. 1 (2015). For survey 
article on local government law, see 67 
Mercer L. Rev. 147 (2015). 

For note discussing governmental im- 
munity from tort liability in Georgia, see 5 
Ga. St. B. J. 494 (1969). For note, “Ad- 
verse Possession of Municipal and County 
Property Held for Proprietary Purposes: 
The Unique Georgia Development,” see 7 
Ga. St. B. J. 482 (1971). For note analyz- 
ing sovereign immunity in this state and 
proposing implementation of a waiver 
scheme and creation of a court of claims, 
see 27 Emory L.J. 717 (1978). For note on 
the 2002 amendment of this Code section, 
see 19 Ga. St. U. L. Rev. 243 (2002). 

For comment on City of Atlanta v. 


JUDICIAL 
ANALYSIS 


GENERAL CONSIDERATION 

NOoNLIABILITY FOR GOVERNMENTAL FUNCTIONS 
LIABILITY FoR MINISTERIAL FUNCTIONS 
NUISANCES 

OFFICERS AND EMPLOYEES 

Parks AND RECREATION 

Roaps AND BRIDGES 

SEWERS 

TRANSPORTATION 

OTHER DUTIES 


General Consideration 


Legislature has unfortunately cod- 
ified the doctrine of municipal immu- 
nity into statutory law to the extent that 
the judicial branch of government has 
been preempted from effectively destroy- 
ing that which the judiciary created. City 
of Atlanta v. Mapel, 121 Ga. App. 567, 174 
S.E.2d 599 (1970). 

Violation of duty to act. — When the 
city knows or ought to know of a defect, in 
time to repair or give warning of the 
defect, the city is liable for injuries sus- 
tained because of the defect regardless of 
the defects cause. City of Rome v. 


LIABILITY FOR ACTS OR OMISSIONS 


36-33-1 


Hurley, 83 Ga. App. 879, 65 S.E.2d 44 
(1951), see 3 Mercer L. Rev. 218 (1951). 
For comment criticizing City of Atlanta v. 
Hurley, see 14 Ga. B. J. 80 (1951). For 
comment on Caroway v. City of Atlanta, 85 
Ga. App. 792, 70 S.E.2d 126 (1952), see 15 
Ga. B. J. 79 (1952). For comment on 
Knowles v. Housing Auth., 212 Ga. 729, 95 
S.E.2d 659 (1957), holding that the Act 
giving the housing authority unqualified 
power to sue and be sued under § 49-2-6 
waived any immunity the authority oth- 
erwise might have claimed under the 
state’s privilege of governmental immu- 
nity, see 20 Ga. B. J. 258 (1957). For 
comment on Ethridge v. Lavonia, 101 Ga. 
App. 190, 112 S.E.2d 822 (1960), see 23 
Ga. B. J. 129 (1960). For comment on City 
of Atlanta v. Mapel, 121 Ga. App. 567, 174 
S.E.2d 599 (1970), as to municipal corpo- 
ration’s negligence liability for injuries 
sustained at municipal golf courses, see 22 
Mercer L. Rev. 608 (1971). 


DECISIONS 


Brinkley, 54 Ga. App. 391, 187 S.E. 911 
(1936). 

If a municipality did not perform an act 
creating a dangerous condition, the fail- 
ure of the municipality to rectify the dan- 
gerous condition must be in violation of a 
duty to act. Mayor of Savannah v. 
Palmerio, 242 Ga. 419, 249 S.E.2d 224 
(1978). 

In action to recover overcharges for elec- 
tricity, defendant-municipality has legal 
duty to disclose existence of more favor- 
able demand meter rate. City of Com- 
merce v. Duncan & Godfrey, Inc., 157 Ga. 
App. 337, 277 S.E.2d 266 (1981). 

No distinction between negligent 
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and intentional torts. — Former Code 
1933, §§ 69-301 and 69-307 (see now 
0.C.G.A. §§ 36-33-1 and 36-33-3) did not 
distinguish between torts of nonfeasance 
or misfeasance committed by negligence, 
and other torts committed corruptly, ma- 
liciously, willfully, or wantonly. Brown v. 
City of Union Point, 52 Ga. App. 212, 183 
S.E. 78 (1935). 

Applicability to federal actions. — 
State cannot impose conditions precedent 
to the right of a party to proceed under 42 
U.S.C. § 1983. Williams v. Posey, 475 F. 
Supp. 133 (M.D. Ga. 1979). 

Applicability to diversity actions. 
— In a diversity action against a Georgia 
city arising out of an accident in South 
Carolina involving a city garbage truck, 
even though the city would not be entitled 
to sovereign immunity under South Caro- 
lina law, immunity enjoyed by the city 
under Georgia law would be extended as a 
matter of comity. Davis v. City of Augusta, 
942 F. Supp. 577 (S.D. Ga. 1996). 

Inapplicable when waiver of immu- 
nity undisputed. — O.C.G.A. § 36-33-1 
does not create a duty on the part of cities 
to perform all acts properly and skillfully; 
the statute simply creates an exception 
from sovereign immunity for cities’ negli- 
gence in proprietary or nongovernmental 
matters and did not apply in a case where 
defendants’ waiver of sovereign immunity 
was undisputed. City of Buford v. Ward, 
212 Ga. App. 752, 443 S.E.2d 279 (1994). 

Effect of demand statute. — Before 
the enactment of former Code 1933, 
§ 69-308 (see now O.C.G.A. § 36-33-5), re- 
quiring a demand, the liability of every 
municipal corporation in Georgia, under 
former Code 1933, § 69-301 (see now 
O.C.G.A. § 36-33-1), was unqualified and 
unconditional; by the enactment of the law 
requiring a demand this unqualified liabil- 
ity of each municipal corporation became 
conditional upon the demand required by 
the statute. City of Atlanta v. Hudgins, 193 
Ga. 618, 19 S.E.2d 508 (1942). 

Notice requirement. — Notice must 
be given to hold liable a municipality for 
negligent ministerial acts. Bituminous 
Cas. Corp. v. R.D.C., Inc., 334 F. Supp. 
1163 (N.D. Ga. 1971). 
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Establishment of waiver. — Sover- 
eign immunity is not an affirmative de- 
fense that must be established by the 
party seeking its protection; waiver of 
immunity must be established by the 
party seeking to benefit from the waiver. 
City of Lawrenceville v. Macko, 211 Ga. 
App. 312, 489 S.E.2d 95 (1993), overruled 
on other grounds by Clive v. Gregory, 280 
Ga. App. 836, 635 S.E.2d 188, 2006 Ga. 
App. LEXIS 880 (Ga. Ct. App. 2006). 

Sovereign immunity waived only 
by legislative act. — Relying on the 
plain language of O.C.G.A. § 36-33-1(a), 
the Georgia Supreme Court concluded 
that sovereign immunity could be waived 
only by an act of the legislature and, 
therefore, the indemnification agreement 
between the city and a corporation was 
void as an ultra vires contract; however, 
the case was remanded to the federal 
district court for consideration of whether, 
pursuant to O.C.G.A. § 36-33-1(a), the 
city waived the city’s sovereign immunity 
as to the corporation’s cause of action by 
purchasing insurance. CSX Transp., Inc. 
v. City of Garden City, 355 F.3d 1295 (11th 
Cir. 2004). 

Purchase of liability insurance no 
waiver of immunity. — Absent statu- 
tory authority limiting the application of 
the provisions of this chapter, the procure- 
ment of liability insurance by the city does 
not constitute a waiver of the defense of 
sovereign immunity insofar as this de- 
fense bars recovery for damages caused by 
the performance of a governmental func- 
tion in a negligent manner. Winston v. 
City of Austell, 123 Ga. App. 183, 179 
S.E.2d 665 (1971). 

Evidence did not show that the city 
waived the city’s governmental immunity 
by purchasing liability insurance; thus, 
the city had governmental immunity on 
the individual’s claims against the city 
arising out of the police officer’s arrest of 
the individual for criminal trespass. Reese 
v. City of Atlanta, 261 Ga. App. 761, 583 
S.E.2d 584 (2003). 

Waiver by purchase of liability in- 
surance. — Even if spraying for mosquito 
eradication is a governmental function, if 
as provided for in Ga. L. 1960, p. 289, § 1 
(see now O.C.G.A. § 33-24-51), the city 
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secures insurance to cover liability for 
damages arising by reason of ownership, 
maintenance, operation, or use of any mo- 
tor vehicle by the municipal corporation, 
under the municipality's management, 
control or supervision, whether in a gov- 
ernmental undertaking or not, the munic- 
ipality’s governmental immunity shall be 
waived to the extent of the amount of 
insurance so purchased. Mitchell v. City of 
St. Marys, 155 Ga. App. 642, 271 S.E.2d 
895 (1980). 

In a tort action for personal injuries and 
property damage arising from an auto 
collision filed against a city and the city’s 
police officer, the trial court erred in 
granting a city summary judgment as: (1) 
0.C.G.A. § 40-6-6(d)(2) did not apply; and 
(2) the city waived the city’s sovereign 
immunity to the extent that the city pur- 
chased liability coverage to cover the offi- 
cer’s actions in operating that officer’s 
police car. But, the trial court properly 
granted summary judgment to the officer, 
given that the officer was engaged in a 
discretionary function of responding to an 
emergency situation at the time the acci- 
dent at issue occurred. Weaver v. City of 
Statesboro, 288 Ga. App. 32, 653 S.E.2d 
765 (2007), cert. denied, No. S08C0421, 
2008 Ga. LEXIS 221 (Ga. 2008). 

In a negligence action against a city by 
plaintiffs injured in a collision with an 
on-duty police officer, the city’s purchase 
of a general liability insurance policy cov- 
ering claims in excess of $250,000 waived 
the city’s sovereign immunity to the limits 
of the policy; since the city did not have a 
self-insurance plan, participate in any 
sort of insurance fund or pool, or set aside 
funds for the payment of liability claims, 
plaintiffs could recover only damages ex- 
ceeding the $250,000 threshold. 
McLemore v. City Council, 212 Ga. 862, 
443 S.E.2d 505 (1994). 

City was not entitled to sovereign im- 
munity because the city’s “Public Officials 
Errors and Omissions” insurance policy 
covered the wrongful termination claims 
brought by city employees; therefore, con- 
sistent with O.C.G.A. § 36-33-1(a), the 
city was deemed to have waived sovereign 
immunity to the extent of the limits of the 
city’s insurance policy covering those 
claims. Owens v. City of Greenville, 290 
Ga. 557, 722 S.H.2d 755 (2012). 
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Although a fact issue existed as to 
whether a city had waived the city’s sov- 
ereign immunity by purchasing insurance 
that covered an arrestee’s claims arising 
from an arrest for burglary, the claims for 
slander, fraud, false imprisonment, and 
racketeering failed because there was 
probable cause to make the arrest. Gray v. 
Ector, 541 Fed. Appx. 920 (11th Cir. 2013) 
(Unpublished). 

Insufficient proof of liability insur- 
ance. — Because there was no evidence of 
record that a city maintained liability 
insurance that would cover the occur- 
rences forming the basis of the developers’ 
claims, there was no waiver of the city’s 
sovereign immunity pursuant to O.C.G.A. 
§ 36-33-l(a); thus, sovereign immunity 
was a viable defense as to the city and the 
city officials acting in their official capaci- 
ties. Wendelken v. JENK LLC, 291 Ga. 
App. 30, 661 S.E.2d 152 (2008). 

Charter provision constitutional. — 
A 1983 amendment to the charter of the 
consolidated local government of Colum- 
bus which provided that the tort liability 
of the consolidated government would be 
the tort liability applicable to counties 
was valid and constitutional. Bowen v. 
City of Columbus, 256 Ga. 462, 349 S.E.2d 
740 (1986). 

Waiver by municipality. — According 
to the Georgia Supreme Court, Georgia 
municipalities may never waive a munic- 
ipality’s sovereign immunity by, for exam- 
ple, contracting to indemnify third parties 
without either express legislative author- 
ity or satisfying the requirements of 
0.C.G.A. § 36-33-1(a). CSX Transp., Inc. 
v. City of Garden City, 355 F.3d 1295 (11th 
Cir. 2004). 

Unified city/county government 
was not a municipality for purposes of the 
waiver of sovereign immunity by opera- 
tion of O.C.G.A. § 36-33-1 because the 
charter creating the unified government 
expressly provided that the government’s 
tort and nuisance liability would follow 
the law and rules of tort liability applica- 
ble to counties in Georgia. Athens-Clarke 
County v. Torres, 246 Ga. App. 215, 540 
S.E.2d 225 (2000). 

No immunity for breach of con- 
tract. — Municipal immunity is not a 
valid defense to an action for breach of 
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contract. Precise v. City of Rossville, 261 
Ga. 210, 403 S.E.2d 47 (1991). 

Insufficient proof of insurance. — 
Resident who brought a negligence and 
nuisance suit against a city had not shown 
that the city waived sovereign immunity 
under O.C.G.A. § 36-33-1 because a letter 
from a firm stating that the firm adminis- 
tered the city’s insurance program did not 
suffice to show that the city had insur- 
ance. Gilbert v. City of Jackson, 287 Ga. 
App. 326, 651 S.E.2d 461 (2007). 

Liability for contract and 
non-sovereign immunity torts. — Con- 
tract that included indemnification provi- 
sion was void because a city could not 
waive the city’s sovereign immunity under 
0.C.G.A. § 36-33-1; although it was not 
clear whether the city could waive 
non-sovereign immunity torts and con- 
tract claims, because a train track and 
train owner confined itself to a sovereign 
immunity tort recovery theory while pro- 
ceeding on only a contract claim without 
seeking leave to amend under Fed. R. Civ. 
P. 15(a), the plaintiffs’ entire case against 
the city failed as a matter of law. CSX 
Transp., Inc. v. City of Garden City, 418 F. 
Supp. 2d 1366 (S.D. Ga. 2006), aff’d, 258 
Fed. Appx. 287 (11th Cir. 2007). 

Court must apply proper analysis. 
— Judgment of the appellate court affirm- 
ing the trial court’s grant of summary 
judgment to a city based on sovereign 
immunity was vacated because the appel- 
late court, like the trial court’s ruling on 
the city’s motion, gave no consideration to 
whether the alleged negligence by the city 
occurred in the performance of a govern- 
mental function and did not acknowledge 
or apply the definitions of governmental 
and ministerial functions as those terms 
relate to the city’s sovereign immunity. 
Primas v. City of Milledgeville, 296 Ga. 
584, 769 S.E.2d 326 (2015). 

Cited in Newton v. City of Moultrie, 39 
Ga. App. 702, 148 S.E. 299 (1929); Ware 
County v. Cason, 189 Ga. 78, 5 S.E.2d 339 
(1939); Hammock v. City Council, 83 Ga. 
App. 217, 63 S.E.2d 290 (1951); Rhodes v. 
Perlis, 83 Ga. App. 312, 63 S.E.2d 457 
(1951); Caroway v. City of Atlanta, 85 Ga. 
App. 792, 70 S.E.2d 126 (1952); Hunter v. 


LOCAL GOVERNMENT 


36-33-1 


City of Atlanta, 212 Ga. 179, 91 S.E.2d 
338 (1956); Poole v. City of Louisville, 107 
Ga. App. 305, 130 S.E.2d 157 (1963); 
Mitchell v. City of Newnan, 125 Ga. App. 
761, 188 S.E.2d 917 (1972); City of 
Hawkinsville v. Wilson & Wilson, Inc., 231 
Ga. 110, 200 S.E.2d 262 (1973); Mason v. 
Town of Berlin, 128 Ga. App. 177, 196 
S.E.2d 181 (1973); Morin v. City of 
Valdosta, 140 Ga. App. 361, 231 S.E.2d 
133 (1976); City of Atlanta v. Fry, 148 Ga. 
App. 269, 251 S.E.2d 90 (1978); Barnett v. 
City of Albany, 149 Ga. App. 331, 254 
S.E.2d 481 (1979); Martin v. City of At- 
lanta, 155 Ga. App. 628, 271 S.E.2d 882 
(1980); DeWaters v. City of Atlanta, 169 
Ga. App. 41, 311 S.E.2d 232 (1983); Corey 
Outdoor Adv., Inc. v. Board of Zoning Ad- 
justments, 254 Ga. 221, 327 S.E.2d 178 
(1985); Sinkfield v. Pike, 201 Ga. App. 652, 
411 S.E.2d 889 (1991); Ellis v. City of 
Fairburn, 852 F. Supp. 1568 (N.D. Ga. 
1994); Koehler v. City of Atlanta, 221 Ga. 
App. 534, 472 S.E.2d 91 (1996); CSX 
Transp. Inc. v. City of Garden City, 235 
F.3d 1325 (11th Cir. 2000); Cameron v. 
Lang, 274 Ga. 122, 549 S.E.2d 341 (2001); 
City of Atlanta v. Heard, 252 Ga. App. 179, 
555 S.E.2d 849 (2001); CSX Transp., Inc. 
v. City of Garden City, 391 F. Supp. 2d 
1234 (S.D. Ga. 2005); City of Greensboro v. 
Rowland, 334 Ga. App. 148, 778 S.E.2d 
409 (2015). 


Nonliability for Governmental 
Functions 


Policy of section. — Municipality per- 
forms governmental functions in the exer- 
cise of certain of the municipality’s corpo- 
rate powers, because such powers are 
exercised by the municipality for the ben- 
efit of the public generally, and in their 
exercise it represents and is an arm of the 
state, such as the municipality’s exercise 
of powers pertaining to the public health 
and to the maintenance of charitable, pe- 
nal, reformatory, and similar public insti- 
tutions. However, when the municipality 
exercises only such powers and privileges 
as are peculiarly for the municipality’s 
own benefit, or the benefit of the munici- 
pality’s own citizens, or those of the mu- 
nicipality’s immediate locality, the munic- 
ipality is acting in a strictly corporate 
capacity. Brannan v. City of Brunswick, 49 
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Ga. App. 62, 174 S.E. 186 (1934); Watkins 
v. City of Toccoa, 54 Ga. App. 8, 189 S.E. 
270 (1936). 

Judicial functions. — No action, in 
any form, can be maintained against a 
municipal corporation for an error in judg- 
ment when exercising judicial functions. 
106 Forsyth Corp. v. Bishop, 362 F. Supp. 
1389 (M.D. Ga. 1972), aff'd, 482 F.2d 280 
(5th Cir. 1973), cert. denied, 422 U.S. 
1044, 95 S. Ct. 2660, 45 L. Ed. 2d 696 
(1975). 

City was immune from liability under 
0.C.G.A. § 36-33-1(b) because the issu- 
ance of an arrest warrant was a judicial 
act performed by a judicial officer. Griffin 
v. City of Brunswick, 2005 U.S. Dist. 
LEXIS 34922 (S.D. Ga. Nov. 30, 2005). 

Rule of nonliability while perform- 
ing delegated duties. — When a munic- 
ipality undertakes to perform for the state 
duties which the state itself might per- 
form, but which have been delegated to 
the municipality, and in the exercise of 
such function a private citizen is injured 
by the negligence of servants while en- 
gaged in such work, no cause of action 
arises against the municipality. Mayor of 
Savannah v. Jordon, 142 Ga. 409, 83 S.E. 
109 (1914). 

Rule of nonliability generally. — For 
acts done in the illegal performance of 
purely governmental functions, that is for 
failure to perform or errors in performing 
the government’s legislative or judicial 
powers, as distinguished from neglect to 
perform or improper or unskillful perfor- 
mance of the government’s ministerial du- 
ties, however illegally the authority may 
be exercised, a municipality is not liable. 
Brown v. City of Union Point, 52 Ga. App. 
212, 183 S.E. 78 (1935); Foster v. Mayor of 
Savannah, 77 Ga. App. 346, 48 S.E.2d 686 
(1948); City of Thomson v. Davis, 92 Ga. 
App. 216, 88 S.E.2d 300 (1955); Bagwell v. 
City of Gainesville, 106 Ga. App. 367, 126 
S.E.2d 906 (1962); Turk v. City of Rome, 
133 Ga. App. 886, 212 S.E.2d 459, aff’d, 
235 Ga. 223, 219 S.E.2d 97 (1975). 

Municipalities are not legally compella- 
ble or liable to pay claims arising by 
reason of negligence in the performance of 
the municipalities’ governmental func- 
tions unless the legislature has delegated 
to the municipalities the power and au- 
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thority to waive immunity from suit on 
claims arising because of negligence in the 
performance of such governmental func- 
tions. Koehler v. Massell, 229 Ga. 359, 191 
S.E.2d 830 (1972). 

When a homeowner claimed that the 
negligent repair of a sewer system caused 
a water main near a house to rupture, 
damaging the owner’s home, the owner 
could not hold the city liable for the dam- 
age because the maintenance and repair 
of a sewer system was a governmental 
function, and, under 0.C.G.A. 
§ 36-33-1(a), the city could not be held 
liable for negligent acts of the city’s em- 
ployee in the performance of purely gov- 
ernmental functions. Goode v. City of At- 
lanta, 274 Ga. App. 233, 617 S.E.2d 210 
(2005). 

Distinction between governmental 
and ministerial duties. — Between a 
municipality and the public, the question 
of liability depends on whether at the time 
of the injury sued for the municipality was 
engaged in a governmental or ministerial 
duty. Roberts v. Mayor of Savannah, 54 
Ga. App. 375, 188 S.E. 39 (1936). 

When duty is of purely public na- 
ture, intended for benefit of public at 
large, without pretense of private gain to 
the municipality, no liability will attach. 
Cornelisen v. City of Atlanta, 146 Ga. 416, 
91 S.E. 415 (1917); Harrison Co. v. City of 
Atlanta, 26 Ga. App. 727, 107 S.E. 83 
(1921). 

Applicability to negligence of 
driver of garbage cart for board of 
health. Love v. City of Atlanta, 95 Ga. 
129, 22 S.E. 29 (1894). 

Applicability to negligence of 
driver of ambulance for city hospital. 
Watson v. City of Atlanta, 136 Ga. 370, 71 
S.E. 664 (1911). 

Applicability to negligence of fire- 
fighter. Rogers v. City of Atlanta, 143 Ga. 
153, 84 S.E. 555 (1915). 

City’s decision not to revoke an oc- 
cupational tax certificate. — City was 
entitled to sovereign immunity against a 
claim by a decedent’s survivors that the 
city allowed a known nuisance in the form 
of an unauthorized and unlicensed night- 
club to continue attracting drugs and 
crime, resulting in the decedent’s shooting 
death outside the nightclub; the city was 
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Nonliability for Governmental 
Functions (Cont’d) 


exercising a governmental function when 
the city opted not to revoke the nightclub’s 
occupational tax certificate and, therefore, 
was protected by immunity under 
0.C.G.A. § 36-33-1(b). City of Albany v. 
Stanford, 347 Ga. App. 95, 815 S.E.2d 322 
(2018). 

Acts of mayor in fixing bond. — 
Municipal corporation is not liable for the 
act of the mayor in requiring the plaintiff 
to give a larger bond than the law autho- 
rized. In fixing the amount of the bond, 
the mayor acted in a judicial capacity, and 
for an error committed in the exercise of 
judicial authority a municipal corporation 
is not liable. Gray v. Mayor of Griffin, 111 
Ga. 361, 36 S.E. 792 (1900). 

Traffic signals. — Trial court properly 
granted summary judgment to a city ona 
parent’s negligence claim against the city 
stemming from a child’s serious automo- 
bile accident at a known dangerous inter- 
section that was inappropriately signaled 
because the city was immune from suit as 
the issue of whether to install a traffic 
signal at the intersection was a discretion- 
ary act, entitling the city to sovereign 
immunity; further, a successful tax refer- 
endum to fund a new traffic light did not 
create a duty to install a traffic light at the 
intersection before completing other proj- 
ects. Riggins v. City of St. Marys, 264 Ga. 
App. 95, 589 S.E.2d 691 (2003). 

Officer acting in official capacity 
applying sovereign immunity. — Trial 
court erred in denying a city and the city’s 
police officers summary judgment as to an 
arrestee’s claims against the city and the 
officers in the officers’ official capacities 
because the claim against one of the offi- 
cers in the officer’s official capacity was, in 
reality, a suit against a governmental en- 
tity and subject to a claim of sovereign 
immunity, and no genuine issue of fact 
remained as to whether the city waived 
the city’s sovereign immunity pursuant to 
0.C.G.A. § 33-24-51; the alleged negli- 
gence was unrelated to the use of a motor 
vehicle. Campbell v. Goode, 304 Ga. App. 
47, 695 S.E.2d 44 (2010). 
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Liability for Ministerial Functions 


Second sentence of subsection (b) 
waives immunity whenever a munici- 
pality undertakes a proprietary function. 
Miree v. United States, 526 F.2d 679 (5th 
Cir.), different results reached on rehear- 
ing, 538 F.2d 648 (5th Cir. 1976), judg- 
ment en banc vacated, 433 U.S. 25, 97 S. 
Ct. 2490, 53 L. Ed. 2d 557 (1977). 

Corporate capacity defined. — 
When a municipality exercises only such 
powers and privileges as are peculiarly for 
the municipality’s own benefit, or the ben- 
efit of the municipality’s own citizens, or 
those of the municipality’s immediate lo- 
cality, the municipality is acting in a 
strictly corporate capacity. Watkins v. City 
of Toccoa, 54 Ga. App. 8, 189 S.E. 270 
(1936). 

Rule of liability generally. — Munic- 
ipal corporation in the exercise of the 
municipality’s corporate functions per- 
forms two classes of service: (1) govern- 
mental duties; and (2) private, corporate, 
or ministerial, duties. It seems well set- 
tled in this state that in the negligent 
performance of a municipality’s govern- 
mental duties a municipal corporation is 
not liable in damages to one who is injured 
while the municipality is engaged in the 
performance of such duties. But a differ- 
ent rule obtains if in the exercise or ne- 
glect of the municipality’s ministerial du- 
ties one is negligently injured by a 
municipal corporation. Brannan v. City of 
Brunswick, 49 Ga. App. 62, 174 S.E. 186 
(1934); Watkins v. City of Toccoa, 54 Ga. 
App. 8, 189 S.E.2d 270 (1936); Taylor v. 
King, 104 Ga. App. 589, 122 S.E.2d 265 
(1961); Bituminous Cas. Corp. v. R.D.C., 
Inc., 334 F. Supp. 1163 (N.D. Ga. 1971). 

Municipality is immune from suit for 
acts the municipality performs which are 
authorized by law and executed in accor- 
dance with the judgment or conclusion 
reached by the municipal authority in the 
exercise of a governmental function. How- 
ever, a municipality is liable when there is 
negligence or error in the execution of 
plans or specifications, adopted or pre- 
scribed by a municipality, that is, for neg- 
ligence or error in the exercise of a minis- 
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terial duty, a municipal government is not 
liable for negligence in the exercise of a 
governmental function. Mayor of Savan- 
nah v. Palmerio, 242 Ga. 419, 249 S.E.2d 
224 (1978). 

Payment of salary to government 
employees is a perfunctory administra- 
tive duty not included under the category 
of government functions and is not barred 
by any statutory immunity. Smith v. City 
of Atlanta, 167 Ga. App. 458, 306 S.E.2d 
720 (1983). 

To bar a municipal employee from re- 
covering pay for services the employee 
performed by allowing the municipality to 
claim statutory immunity would violate 
the prohibition against the impairment of 
a contract which is found in both the state 
and federal constitutions. Smith v. City of 
Atlanta, 167 Ga. App. 458, 306 S.E.2d 720 
(1983). 

Facility designed to maximize rev- 
enues. — Municipality may be liable for 
failure to safely maintain a public facility, 
even though the municipality is not ex- 
pressly given the power to operate the 
facility primarily as a source of revenue, if 
the facility is in fact designed to “maxi- 
mize” revenues rather than to be operated 
primarily for the general good of the pub- 
lic; the duty of proper maintenance would, 
in such a case, be ministerial. Cleghorn v. 
City of Albany, 184 Ga. App. 732, 362 
S.E.2d 386, cert. denied, 184 Ga. App. 909, 
362 S.E.2d 386 (1989). 

When city maintained a market 
house the city is under a duty to keep the 
market house in a safe condition, the 
market house being property of the city 
and used for the city’s revenues. The city’s 
duty is ministerial and the city is liable for 
injuries sustained by the plaintiff by step- 
ping through a hole in the floor. Mayor of 
Savannah v. Cullens, 38 Ga. 334 (1868). 

Improvement of streets by city. — 
Defense of sovereign immunity was not 
available to the city, when the city’s man- 
agement of the project included hiring the 
contractor and placing the city’s on-site 
construction inspector on the property to 
actively oversee the construction work on 
a daily basis. Consequently, the city was 
performing a ministerial function in im- 
proving the streets and sidewalks. City of 
Atlanta v. Atlantic Realty Co., 205 Ga. 
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App. 1, 421 S.E.2d 118 (1992). 

Applicability to neglect of duty of 
city officer in maintaining water- 
works. City Council v. Mackey, 113 Ga. 
64, 38 S.E. 339 (1901). 

Applicability to failure of duty of 
officer in maintaining city electric 
light wires and plant. Sedlmeyr v. City 
of Fitzgerald, 140 Ga. 614, 79 S.E. 469 
(1918). 

Operation of stone quarry. — Oper- 
ation by the city of a stone quarry which 
the city owns is purely ministerial. City 
Council v. Owens, 111 Ga. 464, 36 S.E. 830 
(1900). 

Payment to a corporation for work 
performed under a written contract 
with a city is a ministerial duty not in- 
cluded under the category of government 
functions and not barred by any statutory 
immunity. McCrary Eng’g Corp. v. City of 
Bowdon, 170 Ga. App. 462, 317 S.E.2d 308 
(1984). 

Failure to provide medical care to 
inmate. — In a negligence action filed by 
an inmate based on the city’s and the 
police chief’s failure to provide medical 
care to the inmate, because the provision 
of medical care to inmates in the city’s and 
the police chief’s custody was a ministe- 
rial act, as the duty was imposed by stat- 
ute, and medical care was a fundamental 
right of inmates in custody, sovereign or 
governmental immunity was not applica- 
ble, and the trial court did not err by 
denying the city’s and the police chief’s 
motion to dismiss for failure to state a 
claim based on sovereign immunity. City 
of Atlanta v. Mitcham, 262 Ga. App. 754, 
586 S.E.2d 430 (2013). 

The care of inmates in the custody of a 
municipal corporation is a governmental 
function for which sovereign immunity 
has not been waived. City of Atlanta v. 
Mitcham, 296 Ga. 576, 769 S.E.2d 320 
(2015). 

Inmate precluded from pursuing 
negligence claim. — Appellate court 
erred by affirming a trial court’s denial of 
a city’s motion to dismiss an inmate’s 
complaint because the care of inmates in 
the custody of a municipal corporation is a 
governmental function for which sover- 
eign immunity has not been waived; 
therefore, the inmate was precluded from 
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Liability for Ministerial 
Functions (Cont’d) 


pursuing negligence claims. City of At- 
lanta v. Mitcham, 296 Ga. 576, 769 S.E.2d 
320 (2015). 

Claims arising from improper de- 
tention. — In a detainee’s suit against a 
sheriff, county, and city arising out of the 
detainee’s improper detention, the defen- 
dants’ motion to dismiss was denied as to 
the sheriff’s individual liability for viola- 
tions of federal law, and for failure to 
update the detainee’s criminal record as 
required by O.C.G.A. § 42-4-7 and bring 
the detainee before a judicial officer; how- 
ever, claims against the city and county 
were dismissed based on immunity under 
Ga. Const. 1983, Art. I, Sec. II, Para. IX(d) 
and Ga. Const. 1983, Art. IX, Sec. II, Para. 
IX. Purvis v. City of Atlanta, 142 F. Supp. 
3d 1337 (N.D. Ga. 2015). 


Nuisances 


Liability for personal injury from 
continuing nuisance. — A line of cases 
hold municipalities liable for personal in- 
juries resulting from a continuing nui- 
sance despite this section must be read to 
be a common-law exception to the general 
statutory rule that municipalities are im- 
mune. Miree v. United States, 526 F.2d 
679 (5th Cir.), different results reached on 
rehearing, 538 F.2d 643 (5th Cir. 1976), 
judgment en banc vacated, 433 U.S. 25, 97 
S. Ct. 2490, 53 L. Ed. 2d 557 (1977). 

Rule of nonliability is not to be 
confused with nuisance. Cannon v. 
City of Macon, 81 Ga. App. 310, 58 S.E.2d 
563 (1950), later appeal, 89 Ga. App. 484, 
79 S.E.2d 816 (1954). 

To be held liable for maintenance of 
a nuisance, a municipality must be 
chargeable with performing a continuous 
or regularly repetitious act, or creating a 
continuous or regularly repetitious condi- 
tion which causes the hurt, inconvenience, 
or injury; the municipality must have 
knowledge or be chargeable with notice of 
the dangerous condition. Mayor of Savan- 
nah v. Palmerio, 242 Ga. 419, 249 S.E.2d 
224 (1978). 

What is nuisance. — That which the 
law authorizes to be done, if done as the 
law authorizes, cannot be a nuisance. 
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Thus, if the act is lawful in itself, the act 
becomes a nuisance only when conducted 
in an illegal manner to the hurt, inconve- 
nience, or damage of another. Mayor of 
Savannah y. Palmerio, 242 Ga. 419, 249 
S.E.2d 224 (1978). 

Negligence not essential ingredient 
in action against municipality — 
When a municipality in the exercise of the 
municipality’s functions, both governmen- 
tal and ministerial, creates a nuisance 
which is specially injurious to an individ- 
ual, such individual may have a cause of 
action for damages, and negligence is not 
an essential ingredient of the action. Fos- 
ter v. Mayor of Savannah, 77 Ga. App. 346, 
48 S.E.2d 686 (1948); Ingram v. City of 
Acworth, 90 Ga. App. 719, 84 S.E.2d 99 
(1954); City of Thomson v. Davis, 92 Ga. 
App. 216, 88 S.E.2d 300 (1955); Stanley v. 
City of Macon, 95 Ga. App. 108, 97 S.E.2d 
330 (1957); Mayor of Savannah v. 
Palmerio, 242 Ga. 419, 249 S.E.2d 224 
(1978); Duffield v. DeKalb County, 242 Ga. 
432, 249 S.E.2d 235 (1978); Leake v. City 
of Atlanta, 146 Ga. App. 57, 245 S.E.2d 
338 (1978); Porter v. City of Gainesville, 
147 Ga. App. 274, 248 S.E.2d 501 (1978); 
City of Columbus v. Myszka, 246 Ga. 571, 
272 S.E.2d 302 (1980). 

Sovereign immunity for negligence 
but not nuisance. — Trial court erred in 
not granting a city’s motion to dismiss the 
negligence claims against the city because 
the city was exercising a governmental 
function when the city demolished an 
abandoned house which was claimed to be 
a nuisance; therefore, the city was entitled 
to sovereign immunity on those claims. 
City of Atlanta v. Durham, 324 Ga. App. 
563, 751 S.E.2d 172 (2018). 

No right to create and maintain 
nuisance. — While municipal corpora- 
tions do have certain sovereign govern- 
mental powers which cannot be superin- 
tended by the courts, in the exercise of 
such powers municipal corporations have 
no right to create and maintain a nuisance 
hurtful to private citizens. Cannon v. City 
of Macon, 81 Ga. App. 310, 58 S.E.2d 563 
(1950), later appeal, 89 Ga. App. 484, 79 
S.E.2d 816 (1954). 

Training of police officers. — Plain- 
tiff’s claims against the city that training 
of the city’s police in the operation of 
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police cars created a nuisance failed as a 
one-time occurrence of a car collision was 
insufficient evidence to prove a specific 
failure or specific negligence in training. 
Banks v. Mayor of Savannah, 210 Ga. App. 
62, 435 S.E.2d 68 (1993). 

Municipality may be liable for tres- 
pass in execution of governmental func- 
tion only if such trespass constitutes a 
nuisance or constitutes the taking or dam- 
aging of private property for public use 
without just and adequate compensation 
first being paid. City of Atlanta v. Minder, 
83 Ga. App. 295, 63 S.E.2d 420 (1951). 

Adjoining landowners. — Municipal- 
ity, as owner of real estate, owes the same 
duties to the owners of neighboring lands, 
with respect to the use of the municipali- 
ty’s own, as are owed by a private owner of 
land, and hence a municipality is liable to 
other landowners when it makes such use 
of the municipality’s land as to constitute 
a nuisance, regardless of whether the mu- 
nicipality is engaged in performing a gov- 
ernmental or private function. This rule is 
equally applicable whether the actual in- 
jury is personal or property damage. Stan- 
ley v. City of Macon, 95 Ga. App. 108, 97 
S.E.2d 330 (1957). 

Increased noise and odors. — Term 
property comprehends not only the thing 
possessed, but also, in strict legal par- 
lance, means the rights of the owner in 
relation to land or a thing; the right of a 
person to possess, use, enjoy, and dispose 
of the land or thing, and the correspond- 
ing right to exclude others from the use. 
Therefore, no physical invasion damaging 
to the property need be shown, only an 
unlawful interference with the right of the 
owner to enjoy the owner’s possession. 
Thus, increased noise and odors may re- 
sult in an inverse condemnation of prop- 
erty by interfering with the use and enjoy- 
ment of land and endangering health. 
Duffield v. DeKalb County, 242 Ga. 432, 
249 S.E.2d 235 (1978). 

Overflowing water. — When a munic- 
ipality, in constructing a public improve- 
ment, obstructs the natural flow of surface 
water so as to cause the water to pond 
upon the land of an abutting owner, and 
the city provides no means of outlet for 
such water, the city becomes liable to the 
property owner for any damages occa- 
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sioned to the landowner’s property 
thereby. If the ponding of such water on 
private property constitutes a nuisance, 
which the city fails to abate, the munici- 
pality may be held liable. City of Rome v. 
Brown, 54 Ga. App. 6, 186 S.E. 708 (1936), 
aff'd, 184 Ga. 34, 190 S.E. 787 (1937). 

Sewage. — When the city knowingly 
allowed human sewage from the city’s 
sewerage system to flow across appellee’s 
property for many months, the case was 
one of nuisance for which the city was 
liable and not a case of discretionary non- 
feasance. City of Columbus v. Myszka, 246 
Ga. 571, 272 S.E.2d 302 (1980). 

Failure to provide holding cell. — 
Mere failure to provide a holding cell at a 
police station is not a nuisance for which a 
municipality may be liable to one alleg- 
edly injured thereby. McDay v. City of 
Atlanta, 204 Ga. App. 621, 420 S.E.2d 75, 
cert. denied, 204 Ga. App. 922, 420 S.E.2d 
75 (1992). 

Municipality not liable for failure 
to abate nuisance. — As a general rule, 
the duty imposed upon municipalities to 
abate nuisances existing upon private 
property within the municipality’s limits 
is a duty which is judicial in the munici- 
pality’s nature, and for failure to perform 
this duty, or for errors in the performance 
of the duty, the municipality is not liable 
in damages. Mayor of Dalton v. Wilson, 
118 Ga. 100, 44 S.E. 830 (1903). 

When nuisance is in or near public 
street, the municipality is liable to one 
who suffers special damage from the fail- 
ure of the city to abate such nuisance. 
Parker v. Mayor of Macon, 39 Ga. 725 
(1869); Mayor of Dalton v. Wilson, 118 Ga. 
100, 44 S.E. 830 (1903). 


Officers and Employees 


This section should be construed 
together in connection with the sec- 
tion’s cognate sections, and as intend- 
ing to declare that municipal liability 
should attach only for neglect to perform, 
or for improper or unskillful performance 
of “ministerial duties.” This construction 
would leave intact the common-law doc- 
trine, frequently applied in this state be- 
fore and since adoption of the Code, of 
nonliability for conduct of officers, agents, 
and servants of municipal corporations in 
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respect to duties devolving upon the offi- 
cers, agents, and servants in virtue of the 
sovereign or governmental functions of 
the municipality. Brannan v. City of 
Brunswick, 49 Ga. App. 62, 174 S.E. 186 
(1934). 

Rule of nonliability for governmen- 
tal functions. — When an injury sus- 
tained is inflicted because of the misfea- 
sance of an agent of a corporation while 
engaged in the exercise of what are 
termed “governmental functions of a cor- 
poration,” the city is not liable. When 
injuries are inflicted by the agent of a 
corporation acting for the corporation in 
the discharge of a duty when the corpora- 
tion is engaged in the exercise of some 
private franchise, or some franchise con- 
ferred upon the corporation by law which 
the corporation may exercise for the pri- 
vate profit or convenience of the corpora- 
tion or for the convenience of the corpora- 
tion’s citizens alone, in which the general 
public has no interest, a right of recovery 
lies against the city. Brannan v. City of 
Brunswick, 49 Ga. App. 62, 174 S.E. 186 
(1934); Roberts v. Mayor of Savannah, 54 
Ga. App. 375, 188 S.E. 39 (1936); City of 
Atlanta v. Garner, 56 Ga. App. 435, 192 
S.E. 841 (1937); Banks v. City of Albany, 
83 Ga. App. 640, 64 S.E.2d 93 (1951). 

Police pursuit of stolen vehicle. — 
Summary judgment for city on ground of 
sovereign immunity was proper in case of 
decedent who was killed when struck by a 
stolen car which was being chased by city 
police officers since the death did not arise 
from the use, maintenance, or operation of 
the city’s motor vehicle but was due to the 
negligence or wilful misconduct of a flee- 
ing felon in running a red light. Peeples v. 
City of Atlanta, 189 Ga. App. 888, 377 
S.E.2d 889 (1989). 

Liability for acts of officers con- 
trary to law. — When an act is done by 
the officers and agents of a municipal 
corporation, which is within the corporate 
power and might have been lawfully ac- 
complished had the municipal authorities 
proceeded according to law, the corpora- 
tion will be liable for the consequences of 
an act of such officers or agents proceeding 
contrary to law or in an irregular manner. 
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It is otherwise when the act complained of 
lies wholly outside of the general or spe- 
cial powers of the corporation. Langley v. 
City Council, 118 Ga. 590, 45 S.E. 486 
(1903); McDonald v. Butler, 10 Ga. App. 
845, 74 S.E. 573 (1912). 

Failure to provide police protec- 
tion. — When failure to provide police 
protection is alleged, there can be no lia- 
bility based on a municipality’s duty to 
protect the general public. However, when 
there is a special relationship between the 
individual and the municipality which 
sets the individual apart from the general 
public and engenders a special duty owed 
to that individual, the municipality may 
be subject to liability for the nonfeasance 
of the municipality’s police department. 
City of Rome v. Jordan, 263 Ga. 26, 426 
S.E.2d 861 (1993). 

Deputy sheriff was not liable to the 
widow of a motorist killed in a collision 
with a drunk driver whom the deputy had 
failed to arrest or otherwise restrain from 
driving; although the deputy may have 
been present at the scene of the crime in 
that the deputy observed an intoxicated 
driver, the deputy’s duty to enforce drunk 
driving laws was to the public in general, 
not specifically to the motorist who was 
killed hours later in a collision with the 
intoxicated driver at another location. 
Landis v. Rockdale County, 212 Ga. App. 
700, 445 S.E.2d 264 (1994). 

Arrest. — In an action arising out of an 
arrest, despite the way the arrestee was 
treated, the trial court properly dismissed 
a complaint against a county and granted 
summary judgment on the same com- 
plaint against a city on sovereign immu- 
nity grounds since the arrestee failed to 
show that the immunity had been waived. 
Scott v. City of Valdosta, 280 Ga. App. 481, 
634 S.E.2d 472 (2006). 

In an arrestee’s state law claims, a city 
was not liable for actions of the city’s 
police officers because the officers engaged 
in protected ministerial functions. 
Lavassani v. City of Canton, 760 F. Supp. 
2d 1346 (N.D. Ga. 2010). 

Municipalities are liable for the 
acts of the municipalities’ officers, 
agents, and servants only: (a) in the 
performance of any function if a statute 
specifically provides for such liability; (b) 
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for neglect to perform, or improper or 
unskillful performance of ministerial du- 
ties; (c) for the performance of governmen- 
tal functions when the function amounts 
to the taking or damaging of private prop- 
erty for public purposes without first mak- 
ing adequate compensation therefor, or 
the creation of a nuisance dangerous to 
the life and health of persons because of 
its proximity to people in the enjoyment of 
their property. Stubbs v. City of Macon, 78 
Ga. App. 237, 50 S.E.2d 866 (1948). 

Employee’s personal liability. — 
Government employee who commits a 
wrongful or tortious act violates a duty 
the employee owes to the one who is 
injured and is personally liable, even 
though the municipal employer may be 
exempt from liability under the doctrine of 
governmental immunity. Foster v. 
Crowder, 117 Ga. App. 568, 161 S.E.2d 
364 (1968). 

Trespass of officers. — Municipal cor- 
poration is not liable in damages for a 
trespass committed by the municipality’s 
officers in wrongfully disinterring and re- 
moving the remains of a person buried in 
a cemetery owned and controlled by the 
city, unless the act was performed in pur- 
suance of and to effectuate some corporate 
power conferred by the municipal charter. 
McDonald v. Butler, 10 Ga. App. 845, 74 
S.E. 573 (1912). 

Government immune from liability 
based on officer’s actions. — Doctrine 
of governmental immunity protected the 
city from liability for the actions of the 
city’s employees, including the police offi- 
cer who arrested the individual for crimi- 
nal trespass in the discharge of the offi- 
cer’s lawful duties, and, thus, the city was 
protected by that immunity from the ar- 
rested individual’s claims against the city. 
Reese v. City of Atlanta, 261 Ga. App. 761, 
583 S.E.2d 584 (2003). 

Notice of change of group health 
insurance carrier. — City’s duty to give 
reasonable notice to government employ- 
ees that the city intended to change group 
health insurance carriers was a perfunc- 
tory administrative duty not included un- 
der the category of government functions 
and not barred by any statutory immu- 
nity. City of Brunswick v. Carney, 187 Ga. 
App. 634, 371 S.E.2d 201, cert. denied, 
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187 Ga. App. 907, 370 S.E.2d 194 (1988). 

Summary judgment based on sover- 
eign immunity improper. — Trial court 
erred in granting a police officer and a city 
summary judgment on the ground that 
the officer was performing a discretionary 
duty and the city was protected by sover- 
eign immunity in an arrestee’s action to 
recover damages for injuries sustained 
when the officer ran over the arrestee’s 
foot with a patrol car during the arrest. A 
jury could find that the officer did not act 
intentionally, but rather, negligently came 
too close to the arrestee. Moreover, there 
was an issue of fact on whether the 
arrestee assumed the risk of injury when 
the arrestee had not threatened the officer 
with deadly force. Davis v. Batchelor, 300 
Ga. App. 662, 686 S.E.2d 314 (2009). 


Parks and Recreation 


Park as governmental function. — 
When a city maintains a park primarily 
for the use of the public, intended as a 
place of resort for pleasure and promotion 
of health of the public at large, the city’s 
operation is by virtue of the governmental 
powers of the municipality, and no munic- 
ipal liability would attach to the nonper- 
formance or improper performance of the 
duties of the officers, agents, or servants of 
the city in respect to keeping the park safe 
for use by members of the general public. 
Cornelisen v. City of Atlanta, 146 Ga. 416, 
91 S.E. 415 (1917); Harvey v. Mayor of 
Savannah, 59 Ga. App. 12, 199 S.E. 653 
(1938); Porter v. City of Gainesville, 147 
Ga. 274, 248 S.E.2d 501 (1978); City 
Council v. Lee, 153 Ga. App. 94, 264 
S.E.2d 683 (1980). 

In the absence of charter authority to 
the contrary, the maintenance of a park by 
a municipality is a governmental function, 
and the municipality is not liable for the 
nonperformance or improper performance 
of the municipality’s officers, agents, or 
servants in connection therewith. Stubbs 
v. City of Macon, 78 Ga. App. 237, 50 
S.E.2d 866 (1948). 

Parks distinguished from streets. — 
Legislative act placing city squares under 
the exclusive control and management of 
the park and tree commission of the city 
as to “all matters and things relating to 
the care, preservation, improvement, good 
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order, and regulation generally” of the 
squares, fixed their status as parks, the 
control and management of which were in 
the exercise of a government function. 
Consequently, no liability attached to the 
city when, as alleged in the petition in the 
present case, the plaintiff was injured on a 
sidewalk in a square because of the al- 
leged negligence of the city in the city’s 
maintenance thereof, and the court prop- 
erly sustained the general demurrer (now 
motion to dismiss) to the petition. Harvey 
v. Mayor of Savannah, 59 Ga. App. 12, 199 
S.E. 653 (1938). 

Operation of public recreational 
swimming facilities, primarily for pub- 
lic benefit rather than for revenue produc- 
tion, is a governmental function, so cities 
are shielded from negligence claims by the 
doctrine of governmental immunity. Rob- 
inson v. City of Decatur, 253 Ga. 779, 325 
S.E.2d 752 (1985), cert. denied and appeal 
dismissed, 484 U.S. 998, 108 S. Ct. 685, 98 
L. Ed. 2d 638 (1988); Gooden v. City of 
Atlanta, 242 Ga. App. 786, 531 S.E.2d 364 
(2000). 

Auditorium as governmental func- 
tion. — Municipality is not liable to one 
injured by the negligence of the munici- 
pality’s employees in the operation of a 
city auditorium, when, at the time of the 
injury, the municipality, through the mu- 
nicipality’s governing officials had permit- 
ted the use of the auditorium for public 
purposes and discussion of matters con- 
nected with rehabilitation loans to be 
made by the federal government, in that 
the city was engaged in the exercise of a 
purely governmental function in the 
maintenance and operation of the audito- 
rium. The fact that the auditorium might 
be used for profit on other occasions would 
not render the city liable to one injured at 
the time the auditorium was being used 
strictly for governmental purposes. Rob- 
erts v. Mayor of Savannah, 54 Ga. App. 
375, 188 S.E. 39 (1936). 

When it is alleged that in operating a 
city auditorium the municipal corporation 
derived profit by renting or leasing the 
auditorium from time to time for private 
purposes, in the absence of an allegation 
that the city had charter authority to rent 


LOCAL GOVERNMENT 


36-33-1 


or lease such public building primarily as 
a source of revenue, no liability attaches 
to the city when one is injured because of 
the negligence of the city’s agents while at 
work in repairing such building. City of 
Atlanta v. Garner, 56 Ga. App. 435, 192 
S.E. 841 (1937); Granat v. Mayor of Sa- 
vannah, 59 Ga. App. 276, 200 S.E. 311 
(1938). 

Golf course. — City has governmental 
immunity from tort liability in the opera- 
tion of a golf course. City of Atlanta v. 
Mapel, 121 Ga. App. 567, 174 S.E.2d 599 
(1970). 

Paving of a walkway along the 
outer edge of a city park, but within 
the park, by the municipality in connec- 
tion with the installation of automobile 
parking meters so as to leave a water 
meter projecting above the surface of the 
paved walkway in a manner dangerous to 
pedestrians using the walkway amounts 
to a governmental function in connection 
with the construction and maintenance of 
a city park. The fact that the area is also 
used in connection with parking meters 
providing revenue for the city does not 
make the function ministerial, this func- 
tion also being governmental. Stubbs v. 
City of Macon, 78 Ga. App. 237, 50 S.E.2d 
866 (1948). 

Playground equipment. — Operation 
and maintenance of playground equip- 
ment so designed as to be dangerous to life 
or health is a nuisance for which an action 
against a municipality may be main- 
tained. Porter v. City of Gainesville, 147 
Ga. App. 274, 248 S.E.2d 501 (1978). 

Public bathing beach. — Municipal- 
ity is not liable for the negligent perfor- 
mance, or for the failure to perform the 
municipality’s duty in the maintenance of 
a public bathing beach and appurtenances 
thereto, for whatever duty exists to main- 
tain the beach and the beach’s appurte- 
nances is in virtue of the municipality’s 
governmental powers and no municipal 
liability would attach on account of the 
municipality’s negligent or unskillful per- 
formance of these duties. Tarver v. Savan- 
nah Beach, 96 Ga. App. 491, 100 S.E.2d 
616 (1957). 

Dog show in city auditorium. — 
Maintenance by the city of a dog show in 
the city auditorium, as would be the main- 
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tenance by the city of a menagerie in one 
of the city’s public parks, or the mainte- 
nance of any other show for the pleasure 
and entertainment of the public and not 
for pecuniary gain or profit, is the perfor- 
mance of a governmental power. Granat v. 
Mayor of Savannah, 59 Ga. App. 276, 200 
S.E. 311 (1938). 

Sufficiency of petition. — In a suit 
against a municipality for wrongful death 
of plaintiff’s husband while hauling lum- 
ber for construction of dog kennels in aid 
of a dog show which was being put on by 
his employer in the city’s auditorium, pe- 
tition failed to allege under what condi- 
tions the dog show was being put on, 
whether the show was being put on or 
maintained by the authority of the city in 
the performance of the city’s governmen- 
tal function, or whether the city in trans- 
porting lumber was engaged in a purely 
ministerial duty; thus, the petition failed 
to set out a cause of action. Granat v. 
Mayor of Savannah, 59 Ga. App. 276, 200 
S.E. 311 (1938). 


Roads and Bridges 


General rule of law is that municipal 
corporation is bound to keep the munici- 
pality’s streets and sidewalks in reason- 
ably safe condition for travel in ordinary 
modes, by night as well as by day; and if 
the municipality fails to do so the munic- 
ipality is liable in damages for injuries 
sustained in consequence. City of Rome v. 
Brinkley, 54 Ga. App. 391, 187 S.E. 911 
(1936); Mayor of Buford v. Medley, 58 Ga. 
App. 48, 197 S.E. 494 (1938); McKay v. 
City of Atlanta, 80 Ga. App. 797, 57 S.E.2d 
432 (1950). 

Duty to keep sidewalks safe. — Law 
places upon municipality duty of keeping 
sidewalks safe for travel in ordinary man- 
ner. Bailey v. Wohl Shoe Co., 128 Ga. App. 
372, 196 S.E.2d 677 (1978). 

If city has notice of dangerous de- 
fect in sidewalk, it is the city’s duty to 
exercise ordinary care in remedying the 
sidewalk or in placing safeguard about the 
sidewalk. City of Rome v. Brinkley, 54 Ga. 
App. 391, 187 S.E. 911 (1936). 

Actual notice unnecessary when 
defect of long duration. — When a 
defect in a street has existed for such a 
length of time that the city in the exercise 
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of ordinary diligence ought to have discov- 
ered and remedied the defect, actual no- 
tice is unnecessary. Mayor of Buford v. 
Medley, 58 Ga. App. 48, 197 S.E. 494 
(1938). 

City is liable in damages for injuries 
sustained by the city’s failure to act, and 
this is true regardless of the cause of the 
defect, if the city knew or should have 
known of the defect in time to repair the 
defect or give warning of the defect’s exis- 
tence. This notice may be presumed if the 
defect has existed for such length of time 
that by reasonable diligence in the perfor- 
mance of their duties the proper munici- 
pal authorities could have discovered the 
defect, and in such event proof of actual 
notice is unnecessary. McKay v. City of 
Atlanta, 80 Ga. App. 797, 57 S.E.2d 432 
(1950). 

Even though the defendant city would 
not be liable for failure to erect signs and 
a barricade at an intersection (the exer- 
cise of a governmental function as charged 
by the court), nevertheless, it would be 
liable for defects in the city’s streets exist- 
ing for a sufficient period of time so that in 
the exercise of ordinary care the munici- 
pal corporation should have reasonably 
become aware of the defect’s existence. 
Columbus v. Preston, 155 Ga. App. 379, 
270 S.E.2d 909 (1980). 

Adoption by municipality of plan to 
grade streets a quasi-judicial act. — 
Adoption by a municipal corporation of a 
plan for grading the streets and sidewalks 
of a city is a quasi-judicial act, and if the 
plan adopted is erroneous, the city cannot 
be held liable to a private person who is 
injured thereby. If the execution of this 
plan — the construction of the pavement 
— is unskillful or negligent, the city is 
liable for the construction as a ministerial 
duty. Rogers v. City of Atlanta, 61 Ga. App. 
444, 6 S.E.2d 144 (1939). 

Laying out and construction of 
streets a governmental function. — 
While it is the duty of a city to keep the 
city’s streets and sidewalks in a safe con- 
dition for travel in the ordinary modes, by 
night as well as by day, the laying out and 
construction of city streets is a govern- 
mental function, and a city will not be 
liable for an injury upon the theory merely 
that the city had constructed and was 
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maintaining a dangerous intersection at a 
place where one street entered at right 
angles without extending beyond another 
street. Lundy v. City Council, 51 Ga. App. 
655, 181 S.E. 237 (1935). 

Governmental immunity not in is- 
sue when defect in public road al- 
leged. — When a bus passenger is injured 
when the passenger’s arm, which is 
propped in an open bus window, is wedged 
between the bus window frame and a 
power pole installed by an electric com- 
pany under a franchise agreement with a 
city, and the city asserts that the city 
granted the franchise in exercise of the 
city’s legislative powers for which the city 
cannot be held liable under O.C.G.A. 
§ 36-33-1, the city’s claim of governmen- 
tal immunity is not the issue; the issue 
instead is the liability of the city under 
0.C.G.A. § 32-4-93 for the alleged defect 
in a public road in the city’s municipal 
street system. Kicklighter v. Savannah 
Transit Auth., 167 Ga. App. 528, 307 
S.E.2d 47 (1983). 

Deciding whether to erect traffic 
control sign or to maintain the sign after 
installation is an exercise of a governmen- 
tal function by a municipality and it is not 
liable for any negligent performance of 
this function. Christensen v. Floyd 
County, 158 Ga. App. 274, 279 S.E.2d 723 
(1981). 

Operation and maintenance of traf- 
fic lights and other traffic control devices 
is a governmental function conducted on 
behalf of the public safety and for the 
negligent performance of which municipal 
corporations are not liable. Such functions 
are not related to maintenance of the 
streets as such, and liability of a munici- 
pality for the negligent failure to maintain 
a stop sign after the sign is once erected 
cannot be predicated on the theory that it 
is a part of street maintenance. Arthur v. 
City of Albany, 98 Ga. App. 746, 106 
S.E.2d 347 (1958); Cyr v. Mayor of Savan- 
nah, 188 Ga. App. 261, 372 S.E.2d 659 
(1988). 

Operation of a traffic light conducted 
on behalf of the public safety is a govern- 
mental function for the negligent perfor- 
mance of which the city is not liable. City 
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of Rome v. Potts, 45 Ga. App. 406, 165 S.E. 
131 (1932). 

Stop sign. — Driver’s allegations of 
negligence against a city for negligent 
maintenance of a stop sign, which was 
allegedly obscured by foliage, were subject 
to summary judgment based on the city’s 
sovereign immunity pursuant to O.C.G.A. 
§ 36-33-1(b). The driver’s nuisance claim 
was barred because the driver failed to 
show the city’s awareness of a problem 
with the stop sign. Albertson v. City of 
Jesup, 312 Ga. App. 246, 718 S.E.2d 4 
(2011), cert. denied, No. S12C0398, 2012 
Ga. LEXIS 245 (Ga. 2012). 

Placement of utility pole near road- 
way. — City and electrical membership 
corporation carried the city’s and corpora- 
tion’s burden of showing that a driver’s 
own negligence was the sole proximate 
cause of the driver’s collision with a utility 
pole located more than nine feet from the 
roadway; therefore, summary judgment 
for the city and corporation was proper. 
Kecskes v. City of Mt. Zion, 300 Ga. App. 
348, 685 S.E.2d 329 (2009). 

Setting speed limit. — Governing 
body of municipality, which set the speed 
limit challenged by an accident victim, 
could not be held liable for any error in 
judgment that body may have made in so 
doing. Reid v. City of Hogansville, 202 Ga. 
App. 131, 413 S.E.2d 457 (1991). 

Cleaning of streets and removal of 
garbage therefrom and from residences 
abutting on streets and sidewalks are 
governmental functions in the perfor- 
mance of which the municipality incurs no 
liability for the acts of the municipality’s 
officers and employees. City of Brunswick 
v. Volpain, 67 Ga. App. 654, 21 S.E.2d 442 
(1942). 

Removal of debris from streets — 
City is in exercise of governmental func- 
tion in removing “sweepings” from streets 
for the reason that such act is conducive to 
the good health of the community and the 
public at large. Brannan v. City of Bruns- 
wick, 49 Ga. App. 62, 174 S.E. 186 (1934). 

Operation of toll bridge is ministe- 
rial function. Brannan v. City of Bruns- 
wick, 49 Ga. App. 62, 174 S.E. 186 (1934). 

Fire hose lying on street part of 
performance of governmental func- 
tion. — When city’s fire department was 
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engaged in extinguishing a fire when 
plaintiff motorcyclist was injured by run- 
ning into a fire hose lying on the street, 
the employees and agents of the defen- 
dant city were engaged in a governmental 
function to the extent that the defendant 
is not liable in damages for the fire depart- 
ment’s negligent acts. Clay v. City of 
Rome, 74 Ga. App. 754, 41 S.E.2d 337 
(1947). 

Inconsistent charter provision of 
no use as defense. — Insofar as charter 
provisions relieved a city from liability for 
negligence in the maintenance of the city’s 
streets, such provision was inconsistent 
with general law of force and effect in the 
state, and the inhibition contained in the 
state Constitution against the passage of 
special laws in conflict with existing gen- 
eral law precluded raising of such charter 
provisions as a defense to personal injury 
action against the city. City of Macon v. 
Harrison, 98 Ga. App. 769, 106 S.E.2d 833 
(1958). 

Relief of abutting property owner 
from liability. — Placing of responsibil- 
ity upon municipalities relieves an abut- 
ting property owner of liability unless the 
owner caused or actively participated in 
causing the obstruction or defect in the 
street or sidewalk. Reed v. Batson-Cook 
Co., 122 Ga. App. 803, 178 S.E.2d 728 
(1970). 

Tree limb crashing on pedestrian. 
— City was not entitled to summary judg- 
ment on the pedestrian’s claims for inju- 
ries suffered when a tree limb crashed on 
the pedestrian as the pedestrian walked 
on a city street because maintenance of 
the streets was a ministerial duty, 
0.C.G.A.  § 36-33-1(b), required by 
O.C.G.A. § 32-4-93(a), and there was evi- 
dence that the tree was visibly decayed or 
dying. City of Fitzgerald v. Caruthers, 332 
Ga. App. 731, 774 S.E.2d 777 (2015). 

Defect is question for jury. — 
Whether a defect or hole in a city street 
was such as to give a right of action to a 
person injured thereby is ordinarily a 
question for the jury, since it is a compli- 
cated question of fact involving the depth 
of the hole or defect, the hole’s appearance 
to travelers on the street, and the danger 
which might have been anticipated and 
guarded against by the city in the exercise 
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of reasonable forethought. Mayor of Bu- 
ford v. Medley, 58 Ga. App. 48, 197 S.E. 
494 (1938). 

Whether by the existence of a defect in a 
street or sidewalk such street or sidewalk 
was not in a reasonably safe condition, 
and whether the city knew or ought to 
have known of the defect in time to repair 
the defect, or give warning of the defect’s 
existence, are ordinarily questions for de- 
termination by a jury. McKay v. City of 
Atlanta, 80 Ga. App. 797, 57 S.E.2d 432 
(1950). 


Sewers 


Collection and disposition of sewer- 
age is a governmental function, and 
there is accordingly no cause of action for 
the improper erection and maintenance of 
a sewer on the theory of negligence alone, 
because damage resulting from the exer- 
cise of a governmental function in a neg- 
ligent manner would constitute damnum 
absque injuria. Ingram v. City of Acworth, 
90 Ga. App. 719, 84 S.E.2d 99 (1954). 

Sewers as governmental function. 
— Duties of municipal authorities in 
adopting a general plan of drainage, and 
in determining when, where, and of what 
size, and at what level drains or sewers 
shall be built, are of a quasi-judicial na- 
ture, involving the exercise of deliberate 
judgment and wide discretion; and the 
municipality is not liable for an error of 
judgment on the part of the authorities in 
locating or planning such improvements. 
City of Atlanta v. Trussell, 21 Ga. App. 
340, 94 S.E. 649 (1917); Harrison Co. v. 
City of Atlanta, 26 Ga. App. 727, 107 S.E. 
83 (1921); Rogers v. City of Atlanta, 61 Ga. 
App. 444, 6 S.E.2d 144 (1939). 

Construction, installation, and mainte- 
nance of a sewer-drainage system (includ- 
ing that for surface water) is a govern- 
mental function. Foster v. Crowder, 117 
Ga. App. 568, 161 S.E.2d 364 (1968); Turk 
v. City of Rome, 133 Ga. App. 886, 212 
S.E.2d 459, aff’d, 235 Ga. 223, 219 S.E.2d 
97 (1975); Pair Dev. Co. v. City of Atlanta, 
144 Ga. App. 239, 240 S.E.2d 897 (1977); 
City of E. Point v. Terhune, 144 Ga. App. 
865, 242 S.E.2d 728 (1978). 

Construction and maintenance of 
sewers is a ministerial duty. Mayor of 
Savannah v. Spears, 66 Ga. 304 (1881); 
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Smith v. City of Atlanta, 75 Ga. 110 
(1885); City of Atlanta v. Trussell, 21 Ga. 
App. 340, 94 S.E. 649 (1917). 

Nuisance theory liability. — Power 
to construct a system of sewers and drains 
does not authorize the municipal corpora- 
tion to create a nuisance. In such a case 
the city cannot escape liability on the 
ground that the city is engaged in the 
performance of a governmental function. 
Cannon v. City of Macon, 81 Ga. App. 310, 
58 S.E.2d 563 (1950), later appeal, 89 Ga. 
App. 484, 79 S.E.2d 816 (1954); Ingram v. 
City of Acworth, 90 Ga. App. 719, 84 
S.E.2d 99 (1954). 

Even though the construction, installa- 
tion, and maintenance of a 
sewer-drainage system, including that for 
surface water, is a governmental function, 
a municipal corporation can nevertheless 
be held liable with respect to these activ- 
ities on the theory of nuisance and on the 
theory of taking or damaging for public 
purposes without just and adequate com- 
pensation being first paid. Turk v. City of 
Rome, 133 Ga. App. 886, 212 S.E.2d 459, 
aff'd, 235 Ga. 223, 219 S.E.2d 97 (1975). 

Trial court erred by granting summary 
judgment to a city on a property owner’s 
nuisance claim because evidence existed 
that the property had been subjected to 
repeated flooding and that the city had 
notice of the problem, creating a jury issue 
as to whether the city had created a nui- 
sance by failing to install a back flow 
preventer as the city had done for other 
properties. J. N. Legacy Group v. City of 
Dallas, 322 Ga. App. 475, 745 S.E.2d 721 
(2018). 

Sufficiency of petition. — When the 
gist of the action was negligence and not 
nuisance, and the only act of negligence 
alleged in the petition was that the open- 
ing in the sewerage system of the city was 
too small, and the petition did not allege 
any negligent construction or negligent 
failure to keep in repair or maintain the 
sewer or the sewer’s inlet, or negligence in 
allowing the sewer to become obstructed, 
this was merely alleging an error in the 
planning of a drainage system and that 
this act caused the injury. No actionable 
negligence was alleged, and the munici- 
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pality was not liable for the judgment on 
the part of the authorities in locating or 
planning a general plan of drainage sew- 
ers for the city. Rogers v. City of Atlanta, 
61 Ga. App. 444, 6 S.E.2d 144 (1939). 


Transportation 


Airport as park. — Airport of the City 
of Savannah, under the statutes (both 
local and general) authorizing the air- 
port’s establishment and maintenance, 
was a governmental institution in the 
nature of a “park,” and the city was not 
liable in damages to a party sustaining 
personal injuries by reason of a dangerous 
defect in the pavement of a roadway in- 
side the “park,” notwithstanding receipt 
by the city of some incidental revenue 
from lessees or licensees of certain privi- 
leges therein, it not appearing that the 
airport was operated primarily as a source 
of revenue. Mayor of Savannah v. Lyons, 
54 Ga. App. 661, 189 S.E. 63 (1936). 

Operation of a municipal airport 
when portions are leased for “sub- 
stantial revenue” is a ministerial or pro- 
prietary function of the city. Hence, a 
municipality is not immune from liability 
resulting from the municipality's negli- 
gence in the maintenance and operation 
thereof. Caroway v. City of Atlanta, 85 Ga. 
App. 792, 70 S.E.2d 126 (1952); Taylor v. 
King, 104 Ga. App. 589, 122 S.E.2d 265 
(1961). For comment on Caroway v. City of 
Atlanta, see 5 Ga. St. B. J. 474 (1969). 

Use of motor vehicles. — Governmen- 
tal immunity from liability extends to the 
use of motor vehicles in connection with 
the performance or accomplishment of the 
governmental function. Foster v. Crowder, 
117 Ga. App. 568, 161 S.E.2d 364 (1968). 

Bus system. — In operating a system 
of buses for the transportation of passen- 
gers for hire, a city functions in a corpo- 
rate, as distinguished from a governmen- 
tal capacity, and may be held liable for 
injuries sustained through the negligent 
operation of a bus. Columbus v. Hadley, 
130 Ga. App. 599, 203 S.E.2d 872 (1974). 

City is liable as a common carrier 
with respect to passengers, and is re- 
quired to exercise a high degree of care for 
passenger safety, not only while being 
transported, but also when entering the 
vehicle, or alighting therefrom. Columbus 
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v. Hadley, 130 Ga. App. 599, 203 S.E.2d 
872 (1974). 

Need to prove negligence caused 
injury to passengers. — Recovery 
against the city will be denied if the evi- 
dence is insufficient to prove negligence on 
the part of a bus driver. Columbus v. 
Hadley, 130 Ga. App. 599, 203 S.E.2d 872 
(1974). 

Municipality is not an insurer of the 
safety of the municipality’s passengers, 
and ordinarily is not liable for damages 
resulting from sudden stops, or jerks or 
jolts of the vehicle, nor for unusual condi- 
tions on streets or sidewalks, unless mu- 
nicipal negligence is established. As to 
persons other than passengers, such as 
pedestrians, or motorists, ordinary care is 
required in the operation of buses. Colum- 
bus v. Hadley, 130 Ga. App. 599, 203 
S.E.2d 872 (1974). 

Liability to police officer for defec- 
tive motorcycle. — Defendant munici- 
pality is not liable for the negligence of the 
municipality’s chief of police in failing to 
furnish a police officer with a good motor- 
cycle since at the time of the injury the 
municipality was in the exercise of a gov- 
ernmental function. Brannan v. City of 
Brunswick, 49 Ga. App. 62, 174 S.E. 186 
(1934). 


Other Duties 


Preservation of public health is a 
governmental function and involves 
the removal of those causes which are 
calculated to produce disease. Mitchell v. 
City of St. Marys, 155 Ga. App. 642, 271 
S.E.2d 895 (1980). 

Violation by city of own ordinance. 
— Court did not err in charging that the 
violation by a city of the city’s own ordi- 
nance calling for safety shut-off devices on 
gas appliances would constitute negli- 
gence per se since the city was engaged in 
supplying gas and had undertaken to con- 
vert customers’ appliances to the use of 
propane. City of Albany v. Burt, 88 Ga. 
App. 144, 76 S.E.2d 413 (1953). 

Wall abutting on or nearby a public 
street may be torn down by the munici- 
pality if the wall is dangerous to the 
public, but if this be done summarily, it is 
at the peril of the city. If the wall is not in 
fact dangerous, the city will be liable. 


LIABILITY FOR ACTS OR OMISSIONS 


36-33-1 


McWilliams v. City of Rome, 142 Ga. 848, 
83 S.E. 945 (1914). 

Collection and transportation of 
garbage by a city employee is a govern- 
mental function. Boone v. City of Colum- 
bus, 87 Ga. App. 701, 75 S.E.2d 338 
(1953). 

Removal of garbage from residences, 
the transportation thereof to a point of 
disposal and the disposal, when per- 
formed by a municipality, or an agency 
thereof, is a governmental function in the 
performance of which a city incurs no 
liability for the negligent acts of the city’s 
officers and employees. Ethridge v. City of 
Lavonia, 101 Ga. App. 190, 112 S.E.2d 822 
(1960). For comment, see 23 Ga. B. J. 129 
(1960). 

Generally, removal of garbage and trash 
and other health and sanitation measures 
protecting the health and welfare of the 
public are considered governmental func- 
tions, but cleaning up the street in a 
“cleanup campaign” might include both 
health and sanitation, as well as main- 
taining streets and sidewalks to keep the 
streets and sidewalks safe for travel, 
which is a ministerial function. City of 
Atlanta v. Whatley, 161 Ga. App. 705, 289 
S.E.2d 541 (1982). 

When city admitted that the city was 
remunerated for sanitation and trash 
pick-up and could have used a portion of 
the revenues derived from such a source 
to finance in part other city operations, 
the pick-up activity may have become a 
quasi-public business, a ministerial func- 
tion, by becoming a “source of revenue” 
instead of “a purely incidental profit.” City 
of Atlanta v. Whatley, 161 Ga. App. 705, 
289 S.E.2d 541 (1982). 

Garbage as nuisance. — Although 
municipal authorities may have plenary 
power in the matter of collection, removal, 
and disposition of garbage, yet the munic- 
ipal authorities cannot lawfully create, in 
connection therewith, a nuisance danger- 
ous to health or life; and when such a 
nuisance is created, and the effect is spe- 
cially injurious to an individual by reason 
of the nuisance’s proximity to an individ- 
ual’s home, the individual has a cause of 
action for damages. City of Atlanta v. Due, 
42 Ga. App. 797, 157 S.E. 256 (1931). 

Housing authority created under 
statutory authorization was business 
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enterprise, and hence municipality was 
liable in tort to tenant. Knowles v. Hous- 
ing Auth., 212 Ga. 729, 95 S.E.2d 659 
(1956). For comment, see 20 Ga. B. J. 258 
(1957). 

Wrongful refusal of bail. — City was 
not liable in damages because mayor, as 
judge of city’s court for the trial of ordi- 
nance violations, wrongfully refused to 
allow bail to an alleged offender, and 
wrongfully directed a police officer to com- 
mit the offender to jail, where the offender 
was imprisoned until released by a habeas 
corpus proceeding, nor did the appearance 
of the mayor or an attorney for the munic- 
ipality in resistance of the habeas corpus 
constitute a ratification by the municipal- 
ity of these alleged illegal acts by the 
municipality’s officers so as to render the 
municipality liable therefore. Brown v. 
City of Union Point, 52 Ga. App. 212, 183 
S.E. 78 (1935). 

City cemetery. — When none but 
those who pay for easements in 
city-owned cemetery are permitted to use 
the cemetery as such (that is, those who 
buy lots therein), the sphere of the ceme- 
tery’s operation is so contracted as to 
exclude the general public from the use of 
the cemetery for cemetery purposes, and 
thus, even if a few paupers are buried 
there without paying therefor, the city is 
engaged in the performance of a ministe- 
rial function and not a governmental func- 
tion, and is liable for negligence in connec- 
tion therewith. City of Atlanta v. Rich, 64 
Ga. App. 193, 12 S.E.2d 436 (1940), distin- 
guished, Mayor of Savannah v. Radford, 
261 Ga. 129, 401 S.E.2d 709 (1991). 

Wastepaper box. — Maintenance by a 
municipality of a large wastepaper 
wooden box as a receptacle for trash and 
wastepaper and the removal of the box’s 
contents is an act by a municipality in the 
performance of the municipality’s govern- 
mental functions. Mayor of Savannah v. 
Jones, 149 Ga. 139, 99 S.E. 294 (1919). 

Uninsulated live wire. — In suit by 
telephone cable repairer, against tele- 
phone company and city, for injuries sus- 
tained by coming into contact with 
uninsulated live wire of city, strung in 
close proximity to pole of defendant tele- 
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phone company, while repairing cable on 
that pole, the petition set out no cause of 
action where it appeared that the plaintiff 
could have avoided injury by the exercise 
of ordinary care. Elder v. City of Quitman, 
56 Ga. App. 460, 193 S.E. 82 (1937). 

Manufacture and installation of 
sanitary toilets by a municipality for the 
municipality’s citizens is an act tending to 
promote the health and general welfare of 
the municipality’s citizens, and is in its 
nature a governmental function. Watkins 
v. City of Toccoa, 55 Ga. App. 8, 189 S.E. 
270 (1936). 

When an airport security officer em- 
ployed by the city had the powers of a 
police officer and fire fighter and was 
involved in an automobile accident while 
performing those duties, the city is im- 
mune from liability. City of Macon v. Pow- 
ell, 133 Ga. App. 907, 213 S.E.2d 63 
(1975). 

Fire department. — Operation and 
maintenance of fire departments and ap- 
paratus therein is a governmental func- 
tion of the municipality and, therefore, 
the municipality is not liable for negli- 
gence of the municipality's officers or 
agents incident to such function. Brannan 
v. City of Brunswick, 49 Ga. App. 62, 174 
S.E. 186 (1934); Banks v. City of Albany, 
83 Ga. App. 640, 64 S.E.2d 93 (1951). 

Injuries to fire fighter. — When a 
municipal corporation maintains a fire- 
house and on the second floor of the build- 
ing maintains sleeping quarters for at- 
tending fire fighters, and when the 
municipality maintains in the building a 
pole extending from the fire fighter’s quar- 
ters to the first floor which is used in 
responding to fire alarms, the municipal- 
ity is engaged in the exercise of a govern- 
mental power in maintaining such pole 
and the floor on which the pole rests, and 
is not liable in damages to a fire fighter for 
injuries while using the pole for the pur- 
pose for which the pole was intended, on 
account of negligence in the maintenance 
of the pole and floor. Miller v. City of 
Macon, 152 Ga. 648, 110 S.E. 878 (1922). 

Fact that a police officer was patrol- 
ling property operated by the munic- 
ipality for private gain and profit would 
not affect the character of the police offi- 
cer’s act and the consequent liability of 
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the city. Brannan v. City of Brunswick, 49 
Ga. App. 62, 174 S.E. 186 (1934). 

Municipality not liable for negli- 
gence of leader of work gang when 
prisoner injured as a result. City of At- 
lanta v. Hurley, 83 Ga. App. 879, 65 S.E.2d 
44 (1951). For comment, see 3 Mercer L. 
Rey. 218 (1951) and 14 Ga. B. J. 80 (1951). 

Erection and maintenance of a city 
prison by a municipal corporation is a 
governmental function. Brannan v. City of 
Brunswick, 49 Ga. App. 62, 174 S.E. 186 
(1934). 

In erecting and maintaining a city 
prison for a police station, a municipal 
corporation is exercising a purely govern- 
mental function and is, therefore, not lia- 
ble in damages to a person arrested and 
imprisoned therein by the municipality’s 
police officers for injuries sustained by the 
person while so confined by reason of the 
improper construction or negligent main- 
tenance of such prison or station. McDay 
v. City of Atlanta, 204 Ga. App. 621, 420 
S.E.2d 75, cert. denied, 204 Ga. App. 922, 
420 S.E.2d 75 (1992). 

Maintenance of a jail by a municipal- 
ity is a governmental function, and the 
municipality is not liable for injury to a 
prisoner resulting entirely from the negli- 
gent maintenance and keeping of the 
prison. Archer v. City of Austell, 68 Ga. 
App. 498, 23 S.E.2d 512 (1942). 

Jail conditions. — Because a city was 
immune from suit in performing the gov- 
ernmental function of maintaining the 
city jail, it could not be concluded as a 
matter of law, in a federal civil rights 
action against the city and the city’s police 
officers, alleging that the physical condi- 
tions in the jail deprived the defendant of 
due process, that “adequate state reme- 
dies” existed. Lambert v. McFarland, 612 
F. Supp. 1252 (N.D. Ga. 1984). 

Operation of a system of water- 
works is not such a governmental func- 
tion that a city is not liable for injuries 
resulting through negligence in the main- 
tenance thereof. Huey v. City of Atlanta, 8 
Ga. App. 597, 70 S.E. 71 (1911). 

City maintenance of drainage cul- 
verts. — In a father’s suit alleging that a 
city was negligent in maintenance of a 
drainage culvert in which the father’s son 
drowned, the father’s argument that the 
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city waived the city’s sovereign immunity 
under O.C.G.A. § 36-33-1(a) was treated 
as abandoned on the citys motion for 
summary judgment because the father did 
not address the city’s sovereign immunity 
claim in the brief in opposition to the 
motion. Walden v. City of Hawkinsville, 
No. 5:03-CV-0398 (DF), 2005 U.S. Dist. 
LEXIS 21694 (M.D. Ga. Sept. 21, 2005). 

City immune for operation of a 
fountain. — City was entitled to sover- 
eign immunity under O.C.G.A. § 32-4-93 
in a pedestrian’s claim against the city for 
negligent maintenance of a fountain, 
which the pedestrian argued resulted in 
ice forming on a sidewalk where the pe- 
destrian slipped and fell. The pedestrian 
failed to point to specific evidence of the 
city’s actual or constructive notice of any 
defect in the fountain. Naraine v. City of 
Atlanta, 306 Ga. App. 561, 703 S.E.2d 31 
(2010). 

Operation of parking meters on the 
streets of a municipality with charter 
powers sufficiently broad to invest it with 
the general supervision and control over 
its street is a governmental function. 
Stubbs v. City of Macon, 78 Ga. App. 237, 
50 S.E.2d 866 (1948). 

Operation of electric power plant a 
ministerial function. — Under 
0.C.G.A. § 36-33-1, a municipal corpora- 
tion is liable for improper performance of 
the municipality’s ministerial duties, but 
not for errors in exercising the municipal- 
ity’s judicial or governmental powers, and 
the operation of an electric power plant for 
profit is a ministerial function. City of 
Douglas v. Johnson, 157 Ga. App. 618, 278 
S.E.2d 160 (1981). 

Licensing power. — When a munici- 
pal or other governmental body grants a 
license it is an adjudication that the ap- 
plicant has satisfactorily complied with 
the prescribed standards for the award of 
that license. Similarly the denial of a 
license is based on an adjudication that 
the applicant has not satisfied those qual- 
ifications and requirements. On the other 
hand, the prescription of standards which 
must be met to obtain a license is legisla- 
tion, since these standards are authorita- 
tive guides for future conduct derived 
from an assessment of the needs of the 
community. A governmental agency en- 
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trusted with the licensing power, there- 
fore, functions as a legislature when the 
agency prescribes these standards, but 
the same agency acts as a judicial body 
when the agency makes a determination 
that a specific applicant has or has not 
satisfied the requirements. 106 Forsyth 
Corp. v. Bishop, 362 F. Supp. 1389 (M.D. 
Ga. 1972), aff'd, 482 F.2d 280 (5th Cir. 
1973), cert. denied, 422 U.S. 1044, 95 S. 
Ct. 2660, 45 L. Ed. 2d 696 (1975). 

Requirements of due process appli- 
cable to licensing power. — Since li- 
censing consists in the determination of 
factual issues and the application of legal 
criteria to the licensing — a judicial act — 
the fundamental requirements of due pro- 
cess are applicable to it. 106 Forsyth Corp. 
v. Bishop, 362 F. Supp. 1389 (M.D. Ga. 
1972), aff'd, 482 F.2d 280 (5th Cir. 1973), 
cert. denied, 422 U.S. 1044, 95 S. Ct. 2660, 
45 L. Ed. 2d 696 (1975). 

City immune for clerk’s action of 
issuing a business license. — Suit by 
parents against a city alleging that the 
city negligently issued a day care business 
license to a day care, which left their child 
in a hot car, resulting in the child’s death, 
was barred by sovereign immunity be- 
cause the issuance of a license was a 
government function. Calloway v. City of 
Warner Robins, 336 Ga. App. 714, 783 
S.E.2d 175 (2016). 

Waiver in 1983 pursuant to state 
constitution. — Despite the language 
limiting O.C.G.A. § 36-33-1(a)’s effect to 
litigation pending after July 1, 1986, a 
municipality’s defense of sovereign immu- 
nity is automatically waived to the extent 
of any applicable general liability insur- 
ance coverage carried by the municipality 
for actions filed as of the effective date in 
1983 of Ga. Const., 1983, Art. I, Sec. II, 
Para. IX. Brockman v. Burnette, 184 Ga. 
App. 66, 360 S.E.2d 655 (1987). 

When plaintiff failed to furnish an 
insurance policy which was allegedly 
purchased by the city, it could not have 
been determined whether the policy cov- 
ered an occurrence for which the defense 
of sovereign immunity was available, and 
whether the city waived the city’s immu- 
nity for any tort which may have been 
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committed by one of the city’s officers. 
Hancock v. Hobbs, 967 F.2d 462 (11th Cir. 
1992). 

Indemnification agreement with 
railroad. — When the city entered into 
agreements with the railroad to utilize a 
right-of-way for water and sewer lines, 
and an accident later subjected the rail- 
road to damages, and claims by third 
parties, because nothing in O.C.G.A. 
§ 36-33-1 could be construed to permit a 
municipality to waive its sovereign immu- 
nity by contracting to indemnify a third 
party, the indemnification agreement be- 
tween the city and the railroad was void 
as an ultra vires contract. Under O.C.G.A. 
§ 36-33-1(a), it was the purchase of insur- 
ance that effectuated the waiver of sover- 
eign immunity; thus, it was irrelevant 
that the invalid indemnification agree- 
ment covered occurrences to which sover- 
eign immunity both did and did not apply. 
CSX Transp., Inc. v. City of Garden City, 
277 Ga. 248, 588 S.E.2d 688 (2003). 

In an action by a rail corporation for 
indemnification resulting from a collision 
between a train and a truck operated by a 
city’s construction contractor, the rail cor- 
poration could not use an insurance pro- 
vision in a contract with the city permit- 
ting use of the railroad’s right-of-way to 
bootstrap an unpleaded tort claim when, 
under O.C.G.A. § 36-33-1, the city had 
waived the city’s sovereign immunity to 
the extent that the city had purchased 
liability insurance so that the indemnifi- 
cation provision had no effect and the 
railroads had abandoned the railroad’s 
contract claim. CSX Transp., Inc. v. City of 
Garden City, No. 06-11805, 2007 U.S. App. 
LEXIS 28793 (11th Cir. Dec. 10, 2007) 
(Unpublished). 

Indemnification contracts. — City 
was entitled to summary judgment on 
plaintiffs’ contract claim against the city 
since the indemnification contract be- 
tween the city and the plaintiffs was ultra 
vires. CSX Transp., Inc. v. City of Garden 
City, 196 F. Supp. 2d 1288 (S.D. Ga. 2002). 

Surety sued a city after the cash bond 
the surety posted was forfeited. As the 
traffic court was operating in the court’s 
judicial capacity when the court ordered 
the forfeiture of the bond, the court’s ac- 
tions were immune from liability under 
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0.C.G.A. § 36-33-1(b). Watts v. City of 
Dillard, 294 Ga. App. 861, 670 S.E.2d 442 
(2008). 
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OPINIONS OF THE ATTORNEY GENERAL 


Generally, counties have a broader 
immunity from suits than do municipal- 
ities. 1975 Op. Att’y Gen. No. 75-32. 

Keeping of prisoners by a city is 
ordinarily a governmental function, and 
for simple negligence in such a function a 
city is not liable. 1973 Op. Atty Gen. No. 
U73-25. 

Municipality’s potential liability 
for acts of a probationer working on a 
community service project will have to be 
determined from the facts in each case, 
which will show whether the injury is the 
result of a nuisance as defined in former 
Code 1933, § 72-101 (see now O.C.G.A. 
§ 41-1-1), or negligence as stated in for- 
mer Code 1933, § 69-301 (see now 
O.C.G.A. § 36-33-1). 1975 Op. Att’y Gen. 
No. 75-32. 


School athletic activities. — Local 
school district is not liable in tort under 
the law of Georgia for injuries sustained 
by a pupil engaged in school athletic ac- 
tivities. 1957 Op. Att’y Gen. p. 100. 

Board not liable for accident while 
transporting pupil to athletic event. 
— Use of a school bus for transporting a 
school band and school pupils of an inde- 
pendent school system to athletic contests 
participated in by the schools of the dis- 
trict would be a governmental operation 
and a city board of education is not liable 
for an injury received by a pupil in a 
school bus accident. 1945-47 Op. Att’y 
Gen. p. 220. 
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124 A.L.R. 350. 

Lease by municipality of property in- 
tended for use and benefit of public as 
affecting its duty and responsibility in 
respect of the manner and conditions of 
operation and maintenance of the prop- 
erty by the lessee, 129 A.L.R. 1163. 

Tort liability of municipality or other 
governmental subdivision in connection 
with poor relief activities, 134 A.L.R. 762. 

Liability for injury to person or damage 
to property as result of “blackout,” 136 
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A.L.R. 1327; 147 A.L.R. 1442; 148 A.L.R. 
1401; 150 A.L.R. 1448; 153 A.L.R. 1433; 
154 A.L.R. 1459; 155 A.L.R. 1458; 158 
A.L.R. 1463. 

Immunity of municipality from liability 
for torts in exercise of governmental func- 
tions as applicable to torts outside munic- 
ipal limits, 140 A.L.R. 1058. 

Collection and disposal of garbage and 
rubbish as governmental or private func- 
tion as regards municipal immunity from 
liability for tort, 156 A.L.R. 714. 

Abrogation of state’s immunity from li- 
ability or suit as affecting immunity of 
municipality or other governmental unit, 
161 A.L.R. 367. 

Remedy available against invalid judg- 
ment in favor of United States, state, or 
other governmental unit immune to suit, 
163 A.L.R. 244. 

Liability of municipality for fire loss due 
to its failure to provide or maintain ade- 
quate water supply or pressure, 163 
A.L.R. 348. 

Municipal liability for injury to voter in 
consequence of condition of polling place, 
164 A.L.R. 472. 

Effect of statute permitting state to be 
sued upon the question of its liability for 
negligence or tort, 169 A.L.R. 105. 

Liability of municipal corporation for 
damage to property resulting from inade- 
quacy of drains and sewers due to defects 
in plan, 173 A.L.R. 1031. 

Tortious breach of contract as within 
consent to suit against United States or 
state on contract, 1 A.L.R.2d 864. 

Liability of municipality or other gov- 
ernmental subdivision in connection with 
flood-protection measures, 5 A.L.R.2d 57. 

Municipality’s duty and liability with 
respect to excavation made by abutting 
owner to connect his property with service 
mains in street, 13 A.L.R.2d 922. 

Liability of municipality for damage 
caused by fall of tree or limb, 14 A.L.R.2d 
186. 

Liability of municipality for injury or 
damage from explosion or burning of sub- 
stance stored by third person under mu- 
nicipal permit, 17 A.L.R.2d 683. 

Recovery of interest on claim against a 
governmental unit in absence of provision 
in contract or express statutory provision, 
24 A.L.R.2d 928. 
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Immunity from liability for damages in 
tort of state or governmental unit or 
agency in operating hospital, 25 A.L.R.2d 
203; 18 A.L.R.4th 858. 

Tort liability of governmental unit for 
injury or damage resulting from insecti- 
cide and vermin eradication operations, 
25 A.L.R.2d 1057. 

Operation of garage for maintenance 
and repair of municipal vehicles as gov- 
ernmental function, 26 A.L.R.2d 944. 

Tort liability of municipality or other 
governmental unit in connection with de- 
struction of weeds and the like, 34 
A.L.R.2d 1210. 

Liability of municipality in damages for 
its refusal to grant permit, license, or 
franchise, 37 A.L.R.2d 694. 

State’s immunity from tort liability as 
dependent on governmental or proprie- 
tary nature of function, 40 A.L.R.2d 927. 

Maintenance of auditorium, community 
recreational center building, or the like, 
by municipal corporation as governmental 
or proprietary function for purposes of tort 
liability, 47 A.L.R.2d 544. 

Liability of municipality for injuries re- 
sulting from fall or slipping on debris or 
litter on outdoor stairway, 47 A.L.R.2d 
1086. 

Death action against municipal corpo- 
ration as subject to statute of limitations 
governing wrongful death actions or that 
governing actions against a municipality 
for injury to person or property, 53 
A.L.R.2d 1068. 

Municipal operation of bathing beach or 
swimming pool as governmental or propri- 
etary function, for purposes of tort liabil- 
ity, 55 A.L.R.2d 1434. 

Municipal operation of sewage disposal 
plant as governmental or proprietary 
function, for purposes of tort liability, 57 
A.L.R.2d 1336. 

Municipality’s liability for damage re- 
sulting from obstruction or clogging of 
drains or sewers, 59 A.L.R.2d 281. 

Municipality’s liability arising from 
negligence or other wrongful act in carry- 
ing out construction or repair of sewers 
and drains, 61 A.L.R.2d 874. 

Suability, and liability, for torts, of pub- 
lic housing authority, 61 A.L.R.2d 1246. 

Liability of municipality for torts in 
connection with airport, 66 A.L.R.2d 634. 
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Civil liability of school officials for ma- 
licious prosecution, 66 A.L.R.2d 749. 

Liability or indemnity insurance car- 
ried by governmental unit as affecting 
immunity from tort liability, 68 A.L.R.2d 
1437. 

Waiver of, or estoppel to rely upon, 
contractual limitation of time for bringing 
action against municipality or other polit- 
ical subdivision, 81 A.L.R.2d 1039. 

Liability of municipality for injuries re- 
sulting from falling or slipping on defec- 
tive outdoor stairway or steps, 92 
A.L.R.2d 469. 

Snow removal operations as within doc- 
trine of governmental immunity from tort 
liability, 92 A.L.R.2d 796. 

Right of contractor with federal, state, 
or local public body to latter’s immunity 
from tort liability, 9 A.L.R.3d 382. 

Modern status of doctrine of sovereign 
immunity as applied to public schools and 
institutions of higher learning, 33 
A.L.R.3d 703. 

Liability of municipality on quasi con- 
tract for value of property or work fur- 
nished without compliance with bidding 
requirements, 33 A.L.R.3d 1164. 

Tort liability of public schools and insti- 
tutions of higher learning for accident 
occurring during school athletic events, 35 
A.L.R.3d 725. 

Tort liability of public schools and insti- 
tutions of higher learning for accidents 
associated with chemistry experiments, 
shopwork, and manual or vocational 
training, 35 A.L.R.3d 758. 

Liability of prison authorities for injury 
to prisoner directly caused by assault by 
other prisoner, 41 A.L.R.3d 1021. 

Liability of municipality or other gov- 
ernmental unit for failure to provide po- 
lice protection, 46 A.L.R.3d 1084. 

Attorney’s mistake or neglect as excuse 
for failing to file timely notice of tort claim 
against state or local governmental unit, 
55 A.L.R.3d 930. 

Liability of governmental entity for is- 
suance of permit for construction which 
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caused or accelerated flooding, 62 
A.L.R.3d 514. 

Municipal corporation’s safety rules or 
regulations as admissible in evidence in 
action by private party against municipal 
corporation or its officers or employees for 
negligent operation of vehicle, 82 A.L.R.3d 
1285. 

State or municipal liability for invasion 
of privacy, 87 A.L.R.3d 145. 

Governmental tort liability for social 
service agency’s negligence in placement, 
or supervision after placement, of chil- 
dren, 90 A.L.R.3d 1214. 

Governmental liability from operation 
of zoo, 92 A.L.R.3d 832. 

Recovery of exemplary or punitive dam- 
ages from municipal corporation, 1 
A.L.R.4th 448. 

Liability of governmental unit or its 
officers for injury to innocent occupant of 
moving vehicle, or for damage to such 
vehicle, as result of police chase, 4 
A.L.R.4th 865. 

Liability of urban redevelopment au- 
thority or other state or municipal agency 
or entity for injuries occurring in vacant 
or abandoned property owned by govern- 
mental entity, 7 A.L.R.4th 1129. 

Liability of governmental officer or en- 
tity for failure to warn or notify of release 
of potentially dangerous individual from 
custody, 12 A.L.R.4th 722. 

Liability for wrongful autopsy, 18 
A.L.R.4th 858. 

Liability of governmental entity to 
builder or developer for negligent issu- 
ance of building permit subsequently sus- 
pended or revoked, 41 A.L.R.4th 99. 

Right of insured, precluded from recov- 
ering against owner or operator of unin- 
sured motor vehicle because of govern- 
mental immunity, to recover uninsured 
motorist benefits, 55 A.L.R.4th 806. 

Municipal liability for negligent perfor- 
mance of building inspector’s duties, 24 
A.L.R.5th 200. 

Liability of school or school personnel 
for injury to student resulting from cheer- 
leader activities, 25 A.L.R.5th 784. 
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36-33-2. Liability for failure to perform discretionary act. 


Where municipal corporations are not required by statute to perform 
an act, they may not be held liable for exercising their discretion in 


failing to perform the act. 


History. — Civil Code 1895, § 747; 
Civil Code 1910, § 896; Code 1933, 
§ 69-302. 

History of Code section. — This Code 
section is derived from the decision in 
Gaskins v. City of Atlanta, 73 Ga. 746 
(1883). 

Cross references. — Immunity of mu- 
nicipalities and officers or employees 
thereof for damages resulting from inspec- 
tions or other actions taken or not taken 


pursuant to fire protection laws, 
§ 25-2-38.1. Liability of municipalities for 
defects in public roads, § 32-4-93. 

Law reviews. — For article surveying 
legislative and judicial developments in 
Georgia local government law for 1978-79, 
see 31 Mercer L. Rev. 155 (1979). 

For note, “Adverse Possession of Munic- 
ipal and County Property Held for Propri- 
etary Purposes: The Unique Georgia De- 
velopment,” see 7 Ga. St. B. J. 482 (1971). 


JUDICIAL DECISIONS 


Municipal corporation cannot be 
held liable for failure to perform duty 
when duty of performance has not been 
imposed upon the corporation by law, and 
which the corporation has no power to 
perform, for lack of authority to raise 
revenue for that purpose. Mayor of 
Montezuma v. Law, 1 Ga. App. 579, 57 
S.E. 1025 (1907). 

Clear line is drawn between a dis- 
cretionary nonfeasance and the negli- 
gent maintenance of something erected by 
the city in the city’s discretion in such 
manner as to create a dangerous nui- 
sance, and which amounts to misfeasance. 
In a case of discretionary nonfeasance on 
the part of the defendant city, the defen- 
dant city is not liable. Tamas v. City of 
Columbus, 244 Ga. 200, 259 S.E.2d 457 
(1979). 

School crossing guard — O.C.G.A. 
§ 36-33-2 may not be applicable when a 
city fails to provide a substitute school 
crossing guard at an intersection which 
was normally attended by a crossing 
guard, even though the city was not re- 
quired by statute to provide a crossing 
guard. Whiddon v. O’Neal, 171 Ga. App. 
636, 320 S.E.2d 601 (1984). 

Whether a city will open a street is 
discretionary with the city, and the 
exercise of the city’s discretion, one way or 
the other, gives no right of action to any- 
one who may have miscalculated the final 


action of the city. Pittman v. City of Jesup, 
232 Ga. 635, 208 S.E.2d 456 (1974). 

Failure to identify school safety 
crossings. — City did not create a nui- 
sance by failing to identify school safety 
crossings across a public roadway in front 
of a school. McLaughlin v. City of Roswell, 
161 Ga. App. 759, 289 S.E.2d 18 (1982). 

Failure to erect traffic light. — In 
the absence of a law or ordinance requir- 
ing the defendant to erect a traffic light at 
an intersection as a result of which the 
plaintiff was allegedly injured, the erec- 
tion and maintenance of such a signal is 
discretionary, and a city or county cannot 
be held liable for mere failure to perform 
such an act. McLaughlin v. City of 
Roswell, 161 Ga. App. 759, 289 S.E.2d 18 
(1982). 

Trial court properly granted summary 
judgment to a city on a parent’s negligence 
claim against the city stemming from a 
child’s serious automobile accident at a 
known dangerous intersection that was 
inappropriately signaled because the city 
was immune from suit as the issue of 
whether to install a traffic signal at the 
intersection was a discretionary act, enti- 
tling the city to sovereign immunity; fur- 
ther, a successful tax referendum to fund 
a new traffic light did not create a duty to 
install a traffic light at the intersection 
before completing other projects. Riggins 
v. City of St. Marys, 264 Ga. App. 95, 589 
S.E.2d 691 (2003). 
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Failure to maintain stop sign in a 
visible condition. — Driver’s allegations 
of negligence against a city for negligent 
maintenance of a stop sign, which was 
allegedly obscured by foliage, were subject 
to summary judgment based on the city’s 
sovereign immunity pursuant to O.C.G.A. 
§ 36-33-1(b). The driver’s nuisance claim 
was barred because the driver failed to 
show the city’s awareness of a problem 
with the stop sign. Albertson v. City of 
Jesup, 312 Ga. App. 246, 718 S.E.2d 4 
(2011), cert. denied, No. S12C0398, 2012 
Ga. LEXIS 245 (Ga. 2012). 

Failure to maintain drainage cul- 
vert. — Summary judgment was granted 
in favor of a city upon a father’s claim of 
negligence under O.C.G.A. § 32-4-93(a) 
because: (1) there was no showing that the 
city had a legal duty to expand the culvert 
pipe in which the father’s son drowned, to 
widen the shoulder of the street, or to 
erect a guardrail as no statute required 
the city to take these actions, and the 
city’s construction code did not impose a 
duty with regard to the culvert; (2) there 
was no evidence that the city negligently 
maintained the culvert; and (3) the city 
had no actual or constructive notice of 
flooding problems near the culvert or of 
defects in the culvert. Walden v. City of 
Hawkinsville, No. 5:03-CV-0398 (DF), 
2005 U.S. Dist. LEXIS 21694 (M.D. Ga. 
Sept. 21, 2005). 

No discretionary nonfeasance on 
the part of the city. — Grant of sum- 
mary judgment in favor of the city in a 
wrongful-death action was improper be- 
cause there was evidence that the dece- 
dent had to walk in the same direction as 
the truck that struck the decedent was 
traveling; thus, there was an inference of 
causation. That specification of negligence 
was an act of misfeasance, for which the 
city might have been held liable, rather 
than discretionary nonfeasance, for which 
the city could not have been held liable 


LOCAL GOVERNMENT 


36-33-2 


pursuant to O.C.G.A. § 36-33-2. Butler v. 
Carlisle, 299 Ga. App. 815, 683 S.E.2d 882 
(2009), cert. denied, No. S10C0052, 2010 
Ga. LEXIS 155 (Ga. 2010). 

County was under no duty to build 
bridge across creek which under nor- 
mal circumstances was safe to ford and 
therefore not liable for death of car occu- 
pants who drowned when creek flooded 
over ford as car was passing over the ford. 
Dollar v. Haralson County, 704 F.2d 1540 
(11th Cir.), cert. denied, 464 U.S. 963, 104 
S. Ct. 399, 78 L. Ed. 2d 341 (1983). 

Sewage back up. — Trial court erred 
by granting summary judgment to a city 
on a property owner’s nuisance claim be- 
cause evidence existed that the property 
had been subjected to repeated flooding 
and that the city had notice of the prob- 
lem, creating a jury issue as to whether 
the city had created a nuisance by failing 
to install a back flow preventer as the city 
had done for other properties. J. N. Legacy 
Group v. City of Dallas, 322 Ga. App. 475, 
745 S.E.2d 721 (2013). 

Demolition of abandoned house. — 
Trial court erred in not granting a city’s 
motion to dismiss the negligence claims 
against the city because the city was ex- 
ercising a governmental function when 
the city demolished an abandoned house 
which was claimed to be a nuisance; 
therefore, the city was entitled to sover- 
eign immunity on those claims. City of 
Atlanta v. Durham, 324 Ga. App. 563, 751 
S.E.2d 172 (2018). 

Cited in City of Dublin v. Hobbs, 218 
Ga. 108, 126 S.E.2d 655 (1962); Phillips v. 
Town of Fort Oglethorpe, 118 Ga. App. 62, 
162 S.E.2d 771 (1968); Hancock v. City of 
Dalton, 131 Ga. App. 178, 205 S.E.2d 470 
(1974); Bowen v. Little, 139 Ga. App. 176, 
228 S.E.2d 159 (1976); Mayor of Savan- 
nah v. Palmerio, 242 Ga. 419, 249 S.E.2d 
224 (1978); Banks v. City of Brunswick, 
529 F. Supp. 695 (S.D. Ga. 1981); City of 
Atlanta v. Chambers, 205 Ga. App. 834, 
424 S.E.2d 19 (1992). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 57 Am. Jur. 2d, Munic- 
ipal, County, School, and State Tort Lia- 
bility, § 56 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 


tions, § 28. 63 C.J.S., Municipal Corpora- 
tions, §§ 882, 887. 

ALR. — Liability of municipal corpora- 
tion for tort of officer or employee of water 
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department, 28 A.L.R. 822; 54 A.L.R. 
1497. 

Commission and other modern forms of 
municipal government as affecting liabil- 
ity of municipality for torts, 30 A.L.R. 473. 

Liability of municipality as affected by 
license issued by municipal officer, 42 
A.L.R. 1208. 

Rule of municipal immunity from liabil- 
ity for torts pertaining to exercise of gov- 
ernmental functions as available to mu- 
nicipal lessee or concessioner, 57 A.L.R. 
560. 

Liability of municipality where sewer 
originally of ample size has become inad- 
equate by growth or development of terri- 
tory, 70 A.L.R. 1347. 

Liability of municipality for injury due 
to defective catch-basin covers, and the 
like, maintained in street in connection 
with drainage or sewer system, 71 A.L.R. 
753. 

Applicability to federal courts of state 
constitutional or statutory provisions re- 
garding liability of county or other politi- 
cal subdivision to suit, 86 A.L.R. 1019. 

Power of legislature to impose, or mu- 
nicipality to assume, liability for acts of 
officials or employees pertaining to gov- 
ernmental functions, 89 A.L.R. 394. 

Liability of municipal corporation for its 
own misfeasance or nonfeasance, as dis- 
tinguished from misfeasance or nonfea- 
sance of officer or employee, 102 A.L.R. 
656. 

Liability of municipality because of mis- 
appropriation, diversion, or withholding 
of funds collected by or paid to it on 
account of special assessment against 
property for improvements, 107 A.L.R. 
1354. 

Liability of municipality for damage to 
person or property due to hydrant, 113 
A.L.R. 661. 

Responsibility for injury or damage by 
or to W.P.A. worker or other workman 
employed as a means of reducing unem- 
ployment, 120 A.L.R. 1148. 

Municipal immunity from liability for 
torts, 120 A.L.R. 1376; 60 A.L.R.2d 1198. 

Constitutionality of statute which re- 
lieves municipality from liability for torts, 
124 A.L.R. 350. 

Lease by municipality of property in- 
tended for use and benefit of public as 
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affecting its duty and responsibility in 
respect of the manner and conditions of 
operation and maintenance of the prop- 
erty by the lessee, 129 A.L.R. 1163. 

Liability of municipal corporations for 
injuries due to conditions in parks, 142 
A.L.R. 1340. 

Remedy available against invalid judg- 
ment in favor of United States, state, or 
other governmental unit immune to suit, 
163 A.L.R. 244. 

Liability of municipality for fire loss due 
to its failure to provide or maintain ade- 
quate water supply or pressure, 163 
A.L.R. 348. 

Civil rights and liabilities as affected by 
failure to comply with regulations as to 
registration of automobile or motorcycle 
or licensing of operation, 163 A.L.R. 1375. 

Liability of municipality or other gov- 
ernmental subdivision in connection with 
flood-protection measures, 5 A.L.R.2d 57. 

Liability of municipality for damage 
caused by fall of tree or limb, 14 A.L.R.2d 
186. 

Tort liability of municipality or other 
governmental unit in connection with de- 
struction of weeds and the like, 34 
A.L.R.2d 1210. 

Liability of municipality for injuries re- 
sulting from fall or slipping on debris or 
litter on outdoor stairway, 47 A.L.R.2d 
1086. 

Municipal immunity from liability for 
torts, 60 A.L.R.2d 1198. 

Municipality’s liability arising from 
negligence or other wrongful act in carry- 
ing out construction or repair of sewers 
and drains, 61 A.L.R.2d 874. 

Suability, and liability, for torts, of pub- 
lic housing authority, 61 A.L.R.2d 1246. 

Liability of municipality for injuries re- 
sulting from falling or slipping on defec- 
tive outdoor stairway or steps, 92 
A.L.R.2d 469. 

Municipal liability for personal injury 
or death under mob violence or antilynch- 
ing statutes, 26 A.L.R.3d 1142. 

Municipal liability for property damage 
under mob violence statutes, 26 A.L.R.3d 
1198. 

Liability of municipality or other gov- 
ernmental body on implied or quasi con- 
tract for value of property or work, 33 
A.L.R.3d 1164. 
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Liability of public officer or body for 
harm done by prisoner permitted to es- 
cape, 44 A.L.R.3d 899. 

Liability of municipality or other gov- 
ernmental unit for failure to provide po- 
lice protection, 46 A.L.R.3d 1084. 
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Liability of governmental entity for is- 
suance of permit for construction which 
caused or accelerated flooding, 62 
A.L.R.3d 514. 

Governmental liability from operation 
of zoo, 92 A.L.R.3d 832. 


36-33-3. Liability for torts of police or other officers. 


A municipal corporation shall not be liable for the torts of policemen 
or other officers engaged in the discharge of the duties imposed on them 


by law. 


History. — Civil Code 1895, § 744; 
Civil Code 1910, § 893; Code 1933, 
§ 69-307. 

History of Code section. — This Code 
section is derived from the decisions in 
Cook v. Mayor of Macon, 54 Ga. 468 (1875) 
and Wilson v. Mayor of Macon, 88 Ga. 455, 
14 S.E. 710 (1892). 

Cross references. — Liability of offi- 
cers, agents, and others of counties, mu- 
nicipalities, for acts performed while 
fighting fires or performing duties at 
scene of emergencies, § 51-1-30. 


Law reviews. — For article, “Personal 
Liability of State Officials Under State 
and Federal Law,” see 9 Ga. L. Rev. 821 
(1975). For article discussing origin and 
construction of Georgia statute concern- 
ing municipal liability for conduct of its 
officers, see 14 Ga. L. Rev. 239 (1980). For 
survey article on local government law, 
see 59 Mercer L. Rev. 285 (2007) and 60 
Mercer L. Rev. 263 (2008). 


JUDICIAL DECISIONS 


Rule of nonliability generally. — 
Municipal corporation is not liable for the 
negligence of the municipality’s officers 
and employees when acting in a govern- 
mental function. Banks v. City of Albany, 
83 Ga. App. 640, 64 S.E.2d 93 (1951); 
Bagwell v. City of Gainesville, 106 Ga. 
App. 367, 126 S.E.2d 906 (1962). 

No distinction between negligent 
and intentional torts. — Former Code 
1933, §§ 69-301 and 69-307 (see now 
O.C.G.A. §§ 36-33-1 and 36-33-3) did not 
suggest any intention to distinguish be- 
tween torts of nonfeasance or misfeasance 
committed by negligence, and other torts 
committed corruptly, maliciously, will- 
fully, or wantonly. Brown v. City of Union 
Point, 52 Ga. App. 212, 183 S.E. 78 (1935). 

When liability arises. — Municipali- 
ties are liable for the acts of a municipal- 
ities’ officers, agents, and servants only in 
instances as follows: (a) in the perfor- 
mance of any function when a statute 
specifically provides for such liability; (b) 
for neglect to perform or improper or un- 


skillful performance of the municipalities’ 
ministerial duties; and (c) for the perfor- 
mance of the municipalities’ governmen- 
tal functions when the same amounts to 
the taking or damaging of private prop- 
erty for public purposes without first mak- 
ing adequate compensation therefor, or 
the creation of a nuisance dangerous to 
the life and health of persons because of 
its proximity to the people in the enjoy- 
ment of the people’s property. Greenway v. 
Thompson, 368 F. Supp. 387 (N.D. Ga. 
1973). 

This rule cannot be avoided or cir- 
cumvented by allegations in the nature 
of conclusions seeking to assert as the 
basis for municipal liability the act of its 
placing the active tortfeasor in the posi- 
tion to commit the tort, nor by alleging 
that in employing the tortfeasor and re- 
taining the tortfeasor on the payroll the 
municipality was guilty of maintaining a 
nuisance when the facts otherwise alleged 
affirmatively show that the real asserted 
basis of liability is on the theory of 


572 


36-33-3 


respondeat superior. City of Cumming v. 
Chastain, 97 Ga. App. 13, 102 S.E.2d 97 
(1958). 

Applicability of waiver of immunity 
provisions. — 0O.C.G.A. § 36-33-3 pro- 
vides immunity only to governmental en- 
tities; consequently, it is a governmental 
immunity statute and is subject to the 
waiver of immunity provision of O.C.G.A. 
§ 33-24-51(b). Ekarika v. City of East 
Point, 204 Ga. App. 731, 420 S.E.2d 391 
(1992). 

Municipality can waive govern- 
mental immunity. — In a negligence 
action against a city by plaintiffs injured 
in a collision with an on-duty police officer, 
the city’s purchase of a general liability 
insurance policy covering claims in excess 
of $250,000 waived the city’s sovereign 
immunity to the limits of the policy; since 
the city did not have a self-insurance plan, 
participate in any sort of insurance fund 
or pool, or set aside funds for the payment 
of liability claims, plaintiffs could recover 
only damages exceeding the $250,000 
threshold. McLemore v. City Council, 212 
Ga. 862, 443 S.H.2d 505 (1994). 

In the absence of waiver of the im- 
munity afforded by O.C.G.A. § 36-33-83, 
there can be no municipal liability for a 
claim based on allegedly reckless conduct 
by police. Williams v. Solomon, 242 Ga. 
App. 807, 531 S.E.2d 734 (2000). 

Notice of powers implied. — In deal- 
ing with public agents, every person must 
take notice of the extent of their power at 
the person’s peril. Laing v. Mayor of 
Americus, 86 Ga. 756, 13 S.E. 107 (1891). 

City cannot ratify. — Municipality 
cannot ratify the unlawful acts of the 
municipality’s subordinate officials done 
in the pursuance of the municipality’s 
governmental functions. Davis v. City of 
Rome, 23 Ga. App. 188, 98 S.E. 231 (1919). 

Federal civil rights actions. — Su- 
premacy clause of U.S. Const. prevents 
state court from construing federal rule to 
permit state immunity defense to claim 
made under 42 U.S.C. § 1983, the Civil 
Rights Act of 1871. Davis v. City of 
Roswell, 250 Ga. 8, 295 S.E.2d 317 (1982), 
cert. denied, 475 U.S. 1122, 106 S. Ct. 
1640, 90 L. Ed. 2d 185 (1986). 

When a governing body has worked 
constitutional deprivation of a citizen pur- 
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suant to an impermissible or corrupt pol- 
icy which is intentional and deliberate, a 
cause of action is accrued under the fed- 
eral Civil Rights Act in spite of the doc- 
trine of sovereign immunity. City of Cave 
Spring v. Mason, 252 Ga. 3, 310 S.E.2d 
892 (1984). 

Acts of mayor in setting bond. — 
City is not liable in damages because the 
city’s mayor required of a person charged 
with a violation of a city ordinance, a 
larger bond for the person’s appearance 
than the law authorized, even if the fail- 
ure of such person to give bond and the 
person’s consequent confinement were oc- 
casioned thereby. Gray v. Mayor of Griffin, 
111 Ga. 361, 36 S.E. 792 (1900). 

Wrongful refusal of bail. — City was 
not liable in damages because mayor, as 
judge of city’s court for the trial of ordi- 
nance violations, wrongfully refused to 
allow bail to an alleged offender and 
wrongfully directed a police officer to com- 
mit the offender to jail, since the offender 
was imprisoned until released by a habeas 
corpus proceeding, nor did the appearance 
of the mayor or an attorney for the munic- 
ipality in resistance of the habeas corpus 
constitute a ratification by the municipal- 
ity of these alleged illegal acts by the 
municipality’s officers, so as to render the 
municipality liable therefore. Brown v. 
City of Union Point, 52 Ga. App. 212, 183 
S.E. 78 (1935). 

Failure to provide police protec- 
tion. — When a failure to provide police 
protection is alleged, there can only be no 
liability based on a municipality’s duty to 
protect the general public. However, when 
there is a special relationship between the 
individual and the municipality which 
sets the individual apart from the general 
public and engenders a special duty owed 
to that individual, the municipality may 
be subject to liability for the nonfeasance 
of the municipality's police department. 
Benning Constr. Co. v. Dykes Paving & 
Constr. Co., Inc., 263 Ga. 16, 426 S.E.2d 
564 (1993). 

Acts of police officers. — When a 
police officer was acting as an officer of the 
city at the time of a homicide, the city 
would not be liable for the reason that the 
police officer was in the discharge of a 
governmental function, and in such case 
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recovery cannot be had against the city. 
Pounds v. Central of Ga. Ry., 142 Ga. 415, 
83 S.E. 96 (1914). 

Doctrine of governmental immunity 
protected the city from liability for the 
actions of the city’s employees, including 
the police officer who arrested the individ- 
ual for criminal trespass in the discharge 
of the officer’s lawful duties, and, thus, the 
city was protected by that immunity from 
the arrested individual’s claims against 
the city. Reese v. City of Atlanta, 261 Ga. 
App. 761, 583 S.E.2d 584 (2008). 

In a tort action for personal injuries and 
property damage arising from an auto 
collision filed against a city and the city’s 
police officer, the trial court erred in 
granting a city summary judgment as: (1) 
0.C.G.A. § 40-6-6(d)(2) did not apply; and 
(2) the city waived the city’s sovereign 
immunity to the extent that the city pur- 
chased liability coverage to cover the offi- 
cer’s actions in operating that officer’s 
police car. But, the trial court properly 
granted summary judgment to the officer, 
given that the officer was engaged in a 
discretionary function of responding to an 
emergency situation at the time the acci- 
dent at issue occurred. Weaver v. City of 
Statesboro, 288 Ga. App. 32, 653 S.E.2d 
765 (2007), cert. denied, No. SO08C0421, 
2008 Ga. LEXIS 221 (Ga. 2008). 

In an arrestee’s state law claims, a city 
was not liable for actions of the city’s 
police officers because the officers engaged 
in protected ministerial functions. 
Lavassani v. City of Canton, 760 F. Supp. 
2d 1346 (N.D. Ga. 2010). 

Knowingly maintaining violent po- 
lice officer. — It is unclear whether mu- 
nicipal immunity continues to encompass 
a nuisance claim against a city for know- 
ingly maintaining a violent police officer. 
Brooks v. Scheib, 813 F.2d 1191 (11th Cir. 
1987). 

Municipal corporation is not liable 
for illegal arrest of a person by the 
municipal corporation’s police officers. 
Cook v. Mayor of Macon, 54 Ga. 468 
(1875); Gray v. Mayor of Griffin, 111 Ga. 
361, 36 S.E. 792 (1900). 

Drunken driving arrest. — Town 
marshal, in arresting and placing in town 
lockup a person for drunken driving, 
would be engaged in discharge of duty 
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imposed on the marshal by law. Archer v. 
City of Austell, 68 Ga. App. 493, 23 S.E.2d 
512 (1942). 

Collision by police officer. — Trial 
court erred in granting the city’s motion 
for judgment on the pleadings since the 
city could have been vicariously liable to 
plaintiff for the officer’s alleged negligent 
act of driving the officer’s patrol car into 
plaintiff’s vehicle up to the limits of the 
city’s policy of motor vehicle liability. 
Ekarika v. City of East Point, 204 Ga. App. 
731, 420 S.E.2d 391 (1992). 

Claim for breach of an implied con- 
tract of bailment by a city in taking and 
holding plaintiff’s motorcycle was not 
barred under the language of O.C.G.A 
§ 36-33-38, which is restricted to tort 
claims. Harper v. Savannah Police Dep't, 
179 Ga. App. 449, 346 S.E.2d 891 (1986). 

Negligence of fire fighter. — Even if 
cutting a hole and leaving the hole in an 
exposed condition was negligence on the 
part of a fire fighter, the city was not liable 
in damages to a person injured in conse- 
quence of the negligence. Rogers v. City of 
Atlanta, 143 Ga. 153, 84 S.E. 555 (1915). 

City not liable for jail conditions. — 
Because a city was immune from suit in 
performing the governmental function of 
maintaining the city jail, it could not be 
concluded as a matter of law, in a federal 
civil rights action against the city and the 
city’s police officers, alleging that the 
physical conditions in the jail deprived the 
defendant of due process, that “adequate 
state remedies” existed. Lambert v. 
McFarland, 612 F. Supp. 1252 (N.D. Ga. 
1984). 

Acts of warden. — Even though sen- 
tence imposed by a recorder might have 
been wholly void, the city would not be 
liable for the tortious and illegal acts of a 
warden. Davis v. City of Rome, 23 Ga. 
App. 188, 98 S.E. 231 (1919). 

Municipal corporation is not liable 
for injuries sustained by prisoner at 
hands of another confined in the same cell, 
notwithstanding police officer may have 
been guilty of wrong or negligence in con- 
fining the prisoner with intoxicated 
fellow-prisoner who was on that account 
violent and dangerous. Wilson v. Mayor of 
Macon, 88 Ga. 455, 14 S.E. 710 (1892). 

City not liable for negligence in 
erecting prison. — In erecting and 
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maintaining a city prison, a municipal 
corporation is exercising a purely govern- 
mental function, and is, therefore, not 
liable in damages to a person arrested and 
imprisoned therein by the municipality’s 
police officers, for injuries sustained by 
the person, while so confined, by reason of 
the improper construction or negligent 
maintenance of such prison. Gray v. 
Mayor of Griffin, 111 Ga. 361, 36 S.E. 792 
(1900). 

Nonliability of railway company for 
wrongful killing by police officer. — 
When police officer of municipality, being 
paid by railway company to keep order at 
depot, wrongfully kills a passenger, the 
police officer is said to be a municipal 
officer, and the railway company is not 
liable in damages. Pounds v. Central of 
Ga. Ry., 142 Ga. 415, 83 S.E. 96 (1914). 

Pleading failure to state claim suf- 
ficient. — Under notice pleading, an an- 
swer pleading a defense of failure to state 
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a claim was minimally sufficient to give 
notice of substantive immunity defenses 
under either O.C.G.A. § 31-11-8 or 
0.C.G.A. § 36-33-3. Ramsey v. City of 
Forest Park, 204 Ga. App. 98, 418 S.E.2d 
432 (1992). 

Cited in Maddox v. City of Atlanta, 49 
Ga. App. 791, 171 S.E. 573 (19383); Pitts v. 
City of Macon, 134 Ga. App. 467, 214 
S.E.2d 720 (1975); Morin v. City of 
Valdosta, 140 Ga. App. 361, 231 S.E.2d 
133 (1976); Tucker v. Thompson, 421 F. 
Supp. 297 (M.D. Ga. 1976); City of Atlanta 
v. Fry, 148 Ga. App. 269, 251 S.E.2d 90 
(1978); Sellfors v. United States, 697 F.2d 
1362 (11th Cir. 1983); City of Atlanta v. 
Gilmere, 252 Ga. 406, 314 S.E.2d 204 
(1984); Acker v. City of Elberton, 176 Ga. 
App. 580, 336 S.E.2d 842 (1985); Poss v. 
City of North Augusta, 205 Ga. App. 894, 
424 S.E.2d 73 (1992); City of Atlanta v. 
Heard, 252 Ga. App. 179, 555 S.E.2d 849 
(2001). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 201. 

Am. Jur. Proof of Facts. — Excessive 
Force by Police Officer, 21 POF3d 685. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 888, 894, 895, 910. 

ALR. — Liability of municipal corpora- 
tion for tort of officer or employee of water 
department, 24 A.L.R. 545; 28 A.L.R. 822; 
54 A.L.R. 1497. 

Liability of municipality as affected by 
license issued by municipal officer, 42 
A.L.R. 1208. 

Policemen as public officers, 84 A.L.R. 
309; 156 A.L.R. 1356. 

Validity of statute or ordinance vesting 
discretion in public officials without pre- 
scribing a rule of action, 92 A.L.R. 400. 

Liability of municipality or other politi- 
cal unit for malicious prosecution, 103 
A.L.R. 1512. 

Death action against municipal corpo- 
ration as subject to statute of limitations 
governing wrongful death actions or that 
governing actions against a municipality 
for injury to person or property, 53 
A.L.R.2d 1068. 


Municipal liability for personal injuries 
resulting from police officer’s use of exces- 
sive force in performance of duty, 88 
A.L.R.2d 1330. 

Liability of municipal corporation for 
shooting of bystander by law enforcement 
officer attempting to enforce law, 76 
A.L.R.3d 1176. 

Liability of governmental unit or its 
officers for injury to innocent pedestrian 
or occupant of parked vehicle, or for dam- 
age to such vehicle, as result of police 
chase, 100 A.L.R.3d 815. 

Immunity of public officer from liability 
for injuries caused by negligently released 
individual, 5 A.L.R.4th 778. 

Municipal or state liability for injuries 
resulting from police roadblocks or com- 
mandeering of private vehicles, 19 
A.L.R.4th 937. 

Liability for failure of police response to 
emergency call, 39 A.L.R.4th 691. 

Governmental tort liability for failure to 
provide police protection to specifically 
threatened crime victim, 46 A.L.R.4th 
948. 


575 


36-33-4 


LOCAL GOVERNMENT 


36-33-4 


36-33-4. Personal liability of councilmembers and other munic- 


ipal officers. 


Members of the council and other officers of a municipal corporation 
shall be personally liable to one who sustains special damages as the 
result of any official act of such officers if done oppressively, maliciously, 
corruptly, or without authority of law. 


History. — Civil Code 1895, § 752; 
Civil Code 1910, § 901; Code 1933, 
§ 69-208. 

History of Code section. — This Code 
section is derived from the decision in 
Pruden v. Love, 67 Ga. 190 (1881). 

Cross references. — False arrest, 
false imprisonment, and malicious prose- 
cution, T. 51, C. 7. 

Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). For article, “Georgia Local Govern- 
ment Officers: Rights for Their Wrongs,” 


see 13 Ga. L. Rev. 747 (1979). For article 
discussing origin and construction of 
Georgia law of personal liability for mu- 
nicipal officials, see 14 Ga. L. Rev. 239 
(1980). For article, “Individual Liability in 
Georgia Local Government Law: The 
Haunting Hiatus of Hennessy,” see 40 
Mercer L. Rev. 27 (1988). For article, “Lo- 
cal Government Tort Liability: The Sum- 
mer of 92,” see 9 Ga. St. U. L. Rev. 405 
(1993). 

For note discussing governmental im- 
munity from tort liability in Georgia, see 5 
Ga. St. B. J. 494 (1969). 


JUDICIAL DECISIONS 


There are two conditions for the 
liability of commissions under this 
section, namely for the defendants to 
have acted contrary to a nondiscretionary, 
ministerial duty, and to have acted with 
malice. City of Hawkinsville v. Wilson & 
Wilson, Inc., 231 Ga. 110, 200 S.E.2d 262 
(1973). 

Effect of the provisions of former 
Code 1933, § 69-208 (see now O.C.G.A. 
§ 36-33-4) was to create liability against 
municipal officers under such conditions 
when the officers commit a tort, which as 
provided in former Code 1933, § 105-101 
(see now O.C.G.A. § 51-1-1) was the un- 
lawful violation of a private legal right. 
Davis v. Johnson, 92 Ga. App. 858, 90 
S.E.2d 426 (1955). 

Malice defined. — Malice may consist 
in a general disregard of the right consid- 
eration of mankind, directed by chance 
against the individual injured. Kitchens v. 
Jefferson County, 85 Ga. App. 902, 70 
S.E.2d 527 (1952). 

Special damages required — When 
plaintiff city council member failed to 
plead special damages in action against 
city manager and mayor’s secretary for 
invasion of privacy based on taping of 


plaintiff’s phone conversation with mayor, 
plaintiff failed to establish that plaintiff 
was entitled to proceed under O.C.G.A. 
§ 36-33-4. Kennedy v. Johnson, 205 Ga. 
App. 220, 421 S.E.2d 746, cert. denied, 
205 Ga. App. 900, 421 S.E.2d 746 (1992). 

General damages recoverable. — 
Claim under O.C.G.A. § 36-33-4 is essen- 
tially a tort action, not one based on a 
regulatory restriction; thus, general as 
well as compensatory damages may be 
recovered. City of Buford v. Ward, 212 Ga. 
App. 752, 443 S.E.2d 279 (1994). 

Claim based on actions taken with- 
out authority of law. — Plaintiff busi- 
nessman, who was refused a certificate of 
occupancy for a garden center based on 
the inadequacy of a deceleration/accelera- 
tion lane, proved a cause of action against 
city officials under O.C.G.A. § 36-33-4 
since the policy regarding construction of 
the lane was not based on an ordinance 
setting forth guidelines or specific factors 
sufficient to apprise citizens of what to 
expect and, thus, actions taken pursuant 
to such policy were without authority of 
law; further, plaintiffs testimony that 
plaintiff expended $2,800 to extend the 
lane beyond the length required for DOT 
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approval was sufficient to show special 
damages. City of Buford v. Ward, 212 Ga. 
App. 752, 443 S.E.2d 279 (1994). 

Trial court erred in finding that a mayor 
was entitled to official immunity in city 
employees’ action for wrongful termina- 
tion because a question of fact remained 
as to whether the mayor acted without 
authority of law by failing to comply with 
the city’s resolution requiring the mayor 
to get city council approval prior to any 
termination. Owens v. City of Greenville, 
290 Ga. 557, 722 S.E.2d 755 (2012). 

Immunity from liability. — Public 
official who fails to perform purely minis- 
terial duties required by law is subject to 
an action for damages by one who is 
injured by the official’s omission; however, 
when an officer is invested with discretion 
and is empowered to exercise the officer’s 
judgment in matters brought before the 
officer, the officer is sometimes called a 
quasi-judicial officer, and when so acting 
the officer is usually given immunity from 
liability to persons who may be injured as 
a result of an erroneous decision, provided 
the acts complained of are done within the 
scope of the officer’s authority, and with- 
out wilfulness, malice, or corruption. 
McDay v. City of Atlanta, 204 Ga. App. 
621, 420 S.E.2d 75, cert. denied, 204 Ga. 
App. 922, 420 S.E.2d 75 (1992). 

Police officer’s conduct in arresting 
plaintiff, while unprofessional, was not 
willful, fraudulent, corrupt, or malicious; 
therefore, the officer enjoyed limited im- 
munity. Corporate Prop. Investors v. 
Milon, 249 Ga. App. 699, 549 S.E.2d 157 
(2001). 

City manager had official immunity in a 
defamation case under Ga. Const. 1983, 
Art. I, Sec. II, Para. IX(d) and O.C.G.A. 
§ 36-33-4 since: (1) the city finance direc- 
tor did not show that a statement the city 
manager made to the media regarding the 
city manager’s concerns in the city finance 
director’s department was outside the 
scope of the city manager’s authority; (2) 
the city manager did not disclose anything 
to the city finance director’s prospective 
employer that the prospective employer 
did not obtain through a Georgia Open 
Records Act, O.C.G.A. § 50-18-70 et seq., 
request; and (3) there was no policy that 
prohibited the city manager from verbally 
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responding in conjunction with the city 
manager’s Open Records Act response. 
Smith v. Lott, 317 Ga. App. 37, 730 S.E.2d 
663 (2012). 

Appellate court erred by affirming the 
grant of the individual defendants’ motion 
to dismiss in a personal injury suit involv- 
ing a pedestrian falling at a high school 
because whether official immunity barred 
the action was a fact-specific inquiry that 
had not been definitively answered since 
limited discovery had been undertaken. 
Austin v. Clark, 294 Ga. 778, 755 S.E.2d 
796 (2014). 

Trial court properly granted summary 
judgment to the mayor and the council 
member defendants based on governmen- 
tal liability because the remedies provided 
under O.C.G.A. § 36-33-4 could not be 
judicially grafted onto the Whistleblower 
Act, O.C.G.A. § 45-1-4, which does not 
mention that code section, nor provides for 
individual liability. Rintoul v. Tolbert, 341 
Ga. App. 688, 802 S.E.2d 56 (2017). 

Individual not liable if sued in offi- 
cial capacity. — Notwithstanding the 
provisions of O.C.G.A. § 36-33-4, a drink- 
ing water commissioner could not be held 
personally liable for requiring a water 
customer to extend a water main because 
the commissioner was not sued in the 
commissioner’s individual capacity. The 
city could be held liable for the commis- 
sioner’s actions because, although the ac- 
tions were unauthorized, the actions were 
within the scope of the commissioner’s 
employment. City of Atlanta v. Harbor 
Grove Apts., LLC, 308 Ga. App. 57, 706 
S.E.2d 722 (2011). 

Merely styling a suit against a pub- 
lic officer as one brought against the 
officer personally does not deprive the 
officer of any immunity to which the offi- 
cer might otherwise be entitled for the 
officer’s official acts. McDay v. City of 
Atlanta, 204 Ga. App. 621, 420 S.E.2d 75, 
cert. denied, 204 Ga. App. 922, 420 S.E.2d 
75 (1992). 

Evidence insufficient to lift immu- 
nity. — Trial court correctly granted sum- 
mary judgment in favor of police chief 
when the record was devoid of any con- 
duct by the chief which could remotely be 
construed as being sufficient to lift the 
shield that protects public officers acting 
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colore officii; therefore the plaintiff was 
not allowed to recover for the plaintiff's 
spouse’s suicide while in police custody. 
McDay v. City of Atlanta, 204 Ga. App. 
621, 420 S.E.2d 75, cert. denied, 204 Ga. 
App. 922, 420 S.E.2d 75 (1992). 

Evidence did not support plaintiff's 
claim of conspiracy against the plaintiff by 
municipal officials based upon the city’s 
issuance of citations for an electrical code 
violation and for having a derelict car on 
the plaintiff's premises. Brown v. City of 
Chamblee, 211 Ga. App. 45, 438 S.E.2d 
396 (1993). 

Trial court properly granted summary 
judgment to police officer on the arrested 
individual’s claims against the officer aris- 
ing out of the individual’s arrest for crim- 
inal trespass as the officer was performing 
a discretionary duty at the time of the 
arrest and no showing was made that the 
officer acted maliciously or with an intent 
to injure; accordingly, the officer was enti- 
tled to official immunity from liability. 
Reese v. City of Atlanta, 261 Ga. App. 761, 
583 S.E.2d 584 (2008). 

It is a jury question as to whether 
acts of a city manager in breaching a 
contract to perform a ministerial duty 
falls within provisions of O.C.G.A. 
§ 36-33-4. City of Douglas v. Johnson, 157 
Ga. App. 618, 278 S.E.2d 160 (1981). 

Nonliability for abatement of nui- 
sance. — When the council of a municipal 
corporation, in the exercise of the munic- 
ipality’s police powers, and after due no- 
tice, declare a building to be a nuisance, 
and require the building to be torn down, 
the council would not be liable as individ- 
uals to the owner for damages, unless the 
council acted maliciously, oppressively, 
corruptly, or without authority of law. 
Pruden v. Love, 67 Ga. 190 (1881). 

Claim of nuisance created by fail- 
ure to maintain and repair sewer 
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lines. — Plaintiff’s assertion that the fail- 
ure of the city to properly maintain and 
identify the repairs needed on the sewer 
lines was a nuisance did not give rise to a 
right of action in nuisance as to plaintiffs. 
Rea v. Bunce, 179 Ga. App. 628, 347 
S.E.2d 676 (1986), cert. denied and appeal 
dismissed, 484 U.S. 998, 108 S. Ct. 685, 98 
L. Ed. 2d 638 (1988). 

Applicability to council member 
presiding in police court. — This sec- 
tion has no application to acts of a mem- 
ber of a town council when the member is 
presiding in a police court. Calhoun v. 
Little, 106 Ga. 336, 32 S.E. 86 (1898). 

Revocation of permit. — Provisions 
of this section as to oppressive, malicious, 
corrupt, and unlawful acts could not be 
applied to the acts of a mayor when the 
petition did not allege that the mayor by 
force, threats, or any means whatsoever 
prevented the plaintiff from conducting 
plaintiff’s business or exercising the priv- 
ilege and license, or canceled or revoked 
the permit, and only alleged that the 
mayor notified the plaintiff to the effect 
that the plaintiffs permit was void and 
that the plaintiff could not operate an 
abattoir. Davis v. Johnson, 92 Ga. App. 
858, 90 S.E.2d 426 (1955). 

Cited in Foster v. Crowder, 117 Ga. 
App. 568, 161 S.E.2d 364 (1968); Koehler 
v. Massell, 229 Ga. 359, 191 S.E.2d 830 
(1972); Copeland v. Young, 133 Ga. App. 
54, 209 S.E.2d 719 (1974); Wilson v. 
Strange, 235 Ga. 156, 219 S.E.2d 88 
(1975); Pitts v. City of Macon, 134 Ga. 
App. 467, 214 S.E.2d 720 (1975); Knight v. 
Troup County Bd. of Educ., 144 Ga. App. 
634, 242 S.E.2d 263 (1978); Gaskins v. 
Hand, 219 Ga. App. 823, 466 S.E.2d 688 
(1996); Oglethorpe Dev. Group, Ine. v. 
Coleman, 271 Ga. 173, 516 S.E.2d 531 
(1999). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 133, 243 et seq. 
63C Am. Jur. 2d, Public Officers and Em- 
ployees, §§ 295, 330. 

ALR. — Personal liability of public of- 


ficial for personal injury on highway, 40 
A.L.R. 39; 57 A.L.R. 1037. 

Personal liability of municipal officer or 
employee for negligence in performance of 
duty, 40 A.L.R. 1358; 53 A.L.R. 381. 

Liability of municipal officers for diver- 
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sion of money from one fund to another, 96 
A.L.R. 664. 

Civil liability of law enforcement offi- 
cers for malicious prosecution, 28 
A.L.R.2d 646; 81 A.L.R.4th 1031. 

Personal liability of policeman, sheriff, 
or other peace officer, or bond, for negli- 
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gently causing personal injury or death, 
60 A.L.R.2d 873. 
Civil liability of school officials for ma- 
licious prosecution, 66 A.L.R.2d 749. 
Liability for personal injury or damage 
from operation of fire department vehicle, 
82 A.L.R.2d 312. 


36-33-5. Written demand prerequisite to action for injury to 
person or property; time for presenting claim and for 
consideration by governing authority; suspension of 
limitations; statement of specific amount of monetary 
damages sought; service of claim on city officials. 


(a) No person, firm, or corporation having a claim for money damages 
against any municipal corporation on account of injuries to person or 
property shall bring any action against the municipal corporation for 
such injuries, without first giving notice as provided in this Code 
section. 


(b) Within six months of the happening of the event upon which a 
claim against a municipal corporation is predicated, the person, firm, or 
corporation having the claim shall present the claim in writing to the 
governing authority of the municipal corporation for adjustment, stat- 
ing the time, place, and extent of the injury, as nearly as practicable, 
and the negligence which caused the injury. No action shall be enter- 
tained by the courts against the municipal corporation until the cause 
of action therein has first been presented to the governing authority for 
adjustment. 


(c) Upon the presentation of such claim, the governing authority 
shall consider and act upon the claim within 30 days from the 
presentation; and the action of the governing authority, unless it results 
in the settlement thereof, shall in no sense be a bar to an action therefor 
in the courts. 


(d) The running of the statute of limitations shall be suspended 
during the time that the demand for payment is pending before such 
authorities without action on their part. 


(e) The description of the extent of the injury required in subsection 
(b) of this Code section shall include the specific amount of monetary 
damages being sought from the municipal corporation. The amount of 
monetary damages set forth in such claim shall constitute an offer of 
compromise. In the event such claim is not settled by the municipal 
corporation and the claimant litigates such claim, the amount of 
monetary damage set forth in such claim shall not be binding on the 
claimant. 


(f) A claim submitted under this Code section shall be served upon 
the mayor or the chairperson of the city council or city commission, as 
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the case may be, by delivering the claim to such official personally or by 
certified mail or statutory overnight delivery. 


History. — Ga. L. 1899, p. 74, § 1; Civil 
Code 1910, § 910; Code 1933, § 69-308; 
Ga. L. 1953, Ex. Sess., p. 338, § 1; Ga. L. 
1956, p. 183, § 1; Ga. L. 2014, p. 125, 
§ 1/HB 135. 

Law reviews. — For article, “Georgia 
Municipal Tort Liability: Ante Litem No- 
tice,” see 4 Ga. L. Rev. 184 (1969). For 
article surveying legislative and judicial 
developments in Georgia local govern- 
ment law for 1978-79, see 31 Mercer L. 
Rev. 155 (1979). For article surveying de- 
velopments in Georgia local government 
law from mid-1980 through mid-1981, see 
33 Mercer L. Rev. 187 (1981). For article 
surveying developments in Georgia torts 
law from mid-1980 through mid-1981, see 
33 Mercer L. Rev. 247 (1981). For annual 
survey of local government law, see 35 
Mercer L. Rev. 233 (1983). For annual 
survey of torts law, see 35 Mercer L. Rev. 
291 (1983). For article, “Defending the 
Lawsuit: A First-Round Checklist,” see 22 
Ga. St. B. J. 24 (1985). For annual survey 
of local government law, see 38 Mercer L. 
Rev. 289 (1986). For annual survey article 
discussing local government law, see 51 
Mercer L. Rev. 397 (1999). For annual 
survey article on local government law, 
see 52 Mercer L. Rev. 341 (2000). For 
article, “Local Government Law,” see 53 
Mercer L. Rev. 389 (2001). For survey 


article on local government law for the 
period from June 1, 2002 to May 31, 2003, 
see 55 Mercer L. Rev. 353 (2003). For 
annual survey of local government law, 
see 56 Mercer L. Rev. 351 (2004). For 
annual survey of local government law, 
see 57 Mercer L. Rev. 289 (2005). For 
annual survey of local government law, 
see 58 Mercer L. Rev. 267 (2006). For 
survey article on local government law, 
see 59 Mercer L. Rev. 285 (2007). For 
survey article on local government law, 
see 60 Mercer L. Rev. 263 (2008). For 
annual survey on local government law, 
see 66 Mercer L. Rev. 185 (2014). For 
annual survey on trial practice and proce- 
dure, see 66 Mercer L. Rev. 211 (2014). For 
survey article on local government law, 
see 67 Mercer L. Rev. 147 (2015). For 
annual survey on trial practice and proce- 
dure, see 67 Mercer L. Rev. 257 (2015). For 
annual survey on local government law, 
see 68 Mercer L. Rev. 199 (2016). For 
annual survey on labor and employment 
law, see 69 Mercer L. Rev. 141 (2017). For 
annual survey on local government law, 
see 69 Mercer L. Rev. 205 (2017). 

For note, “Taking a Toll on the Equities: 
Governing the Effect of the PLRA’S Ex- 
haustion Requirements on State Statutes 
of Limitations,” 47 Ga. L. Rev. 1321 
(2018). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SUFFICIENCY OF NOTICE 
FORMALITIES OF NOTICE 
WAIVER AND ESTOPPEL 

TIME or NOTICE AND ACTION 
PROCEDURE 


General Consideration 


Constitutionality. — O.C.G.A. 
§ 36-33-5 does not violate the constitu- 
tional guarantees of either due process or 
equal protection. Shoemaker v. Aldmor 
Met., Inc., 249 Ga. 430, 291 S.E.2d 549 
(1982). 

This section is in derogation of the 


common law and should be strictly con- 
strued as against the municipality. 
Maryon v. City of Atlanta, 149 Ga. 35, 99 
S.E. 116 (1919); Scearce v. Mayor of 
Gainesville, 33 Ga. App. 411, 126 S.E. 883, 
cert. denied, 33 Ga. App. 829 (1925); City 
of Atlanta v. Hawkins, 45 Ga. App. 847, 
166 S.E. 262 (1932); City of Rome v. Stone, 
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46 Ga. App. 259, 167 S.E. 325 (1933); 
Jones v. Mayor of Savannah, 52 Ga. App. 
537, 184 S.E. 353 (1936); Mayor of Buford 
v. Light, 65 Ga. App. 99, 15 S.E.2d 459 
(1941); City of Atlanta v. J.J. Black & Co., 
110 Ga. App. 667, 139 S.E.2d 515 (1964); 
Bush v. City of Albany, 125 Ga. App. 558, 
188 S.E.2d 245 (1972); Hicks v. City of 
Atlanta, 154 Ga. App. 809, 270 S.E.2d 58 
(1980). 

Purpose of this section was simply to 
give to the municipality notice that the 
citizen or property owner has a grievance 
against the municipality. Carruthers v. 
City of Hawkinsville, 171 Ga. 313, 155 
S.E. 520 (1930), answer conformed to 42 
Ga. App. 476, 156 S.E. 634 (1931); City of 
Atlanta v. Blackmon, 50 Ga. App. 448, 178 
S.E. 467 (1935); Jones v. Mayor of Savan- 
nah, 52 Ga. App. 537, 184 S.E. 353 (1936); 
Jones v. City Council, 100 Ga. App. 268, 
110 S.E.2d 691 (1959); City of Fairburn v. 
Clanton, 102 Ga. App. 556, 117 S.E.2d 197 
(1960); City of Atlanta v. J.J. Black & Co., 
110 Ga. App. 667, 139 S.E.2d 515 (1964); 
Holland v. Calhoun, 114 Ga. App. 51, 150 
S.E.2d 155, rev’d on other grounds, 222 
Ga. 817, 152 S.E.2d 752 (1966); City of 
Atlanta v. Frank, 120 Ga. App. 273, 170 
S.E.2d 265 (1969); Bush v. City of Albany, 
125 Ga. App. 558, 188 S.E.2d 245 (1972); 
Dennis v. City of Palmetto, 130 Ga. App. 
242, 202 S.E.2d 717 (1973); Washington v. 
City of Columbus, 136 Ga. App. 682, 222 
S.E.2d 583 (1975). 

Purpose and intent of the legislature 
in the adoption of O.C.G.A. § 36-33-5 was 
fourfold: (1) to afford the officials of an 
offending city opportunity to investigate 
the complaint at a time when the evidence 
relative thereto is calculated to be more 
readily available; (2) to afford the officials 
an opportunity, if the complaint relates to 
a continuing nuisance, to take proper 
steps to abate the nuisance before the 
effects thereof become great or 
far-reaching; (3) to bar a claimant’s right 
of recovery for any and all claims arising 
by reasons of matters that may have 
transpired or existed giving rise to a cause 
of action on dates more than six months 
prior to the giving of the required ante 
litem notice; and (4) to afford the city an 
opportunity to negotiate a settlement of 
such claims as the city may determine to 


LIABILITY FOR ACTS OR OMISSIONS 


36-33-5 


be meritorious before litigation is com- 
menced, thus protecting the interests of 
the general public by reducing the expo- 
sure of the funds in the city treasury to 
depletion from growing claims for dam- 
ages. City of Gainesville v. Moss, 108 Ga. 
App. 713, 134 S.E.2d 547 (1963), over- 
ruled on other grounds, City of Chamblee 
v. Maxwell, 264 Ga. 635, 452 S.E.2d 488 
(1994); Robinette v. Johnston, 637 F. 
Supp. 922 (M.D. Ga. 1986). 

Notice requirement is a statute of 
limitations, and satisfaction of the re- 
quirement is a condition precedent to 
maintaining a lawsuit on a claim against 
a municipality. Everett v. Napper, 632 F. 
Supp. 1481 (N.D. Ga. 1986), aff’d in part, 
rev'd in part on other grounds, 833 F.2d 
1507 (11th Cir. 1987). 

Applicability to whistleblower 
claims. — Like other statutes of limita- 
tions, this statute of limitations does not 
begin to run in the case of continuing torts 
until the injury is discovered; therefore, 
former jail inmates’ suit against a town for 
compelling the inmates, while incarcer- 
ated, to perform clean-up work on a con- 
taminated building was not time-barred. 
City of Forsyth v. Bell, 258 Ga. App. 331, 
574 S.E.2d 331 (2002). 

City employee who filed suit under the 
Georgia Whistleblower Act, O.C.G.A. 
§ 45-1-4, seeking money damages, among 
other remedies, was not required to pro- 
vide written notice of the employee’s claim 
within six months of the alleged retalia- 
tion under the municipal ante litem notice 
statute, O.C.G.A. § 36-33-5, because the 
claim was not a negligence claim. West v. 
City of Albany, 300 Ga. 743, 797 S.E.2d 
809 (2017). 

Use of summary judgment. — When 
property owners assert claims against a 
municipality, flexibility by the court is 
required in determining whether compli- 
ance with the ante litem notice require- 
ments of O.C.G.A. § 36-33-5 is properly 
considered a matter in abatement which 
must be raised in a motion to dismiss 
under O.C.G.A. § 9-11-12; accordingly, 
consideration of the matter within the 
summary judgment context, pursuant to 
0.C.G.A. § 9-11-56, was proper because 
matters outside of the pleadings, includ- 
ing the owners’ depositions, were consid- 
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ered. Davis v. City of Forsyth, 275 Ga. 
App. 747, 621 S.E.2d 495 (2005). 

Purpose of notice requirement is to 
apprise city of claim in order that the city 
may determine whether or not to adjust 
the claim without suit. Tanner v. City of 
Gainesville, 162 Ga. App. 405, 290 S.E.2d 
541 (1982); Jones v. City of Austell, 166 
Ga. App. 808, 305 S.E.2d 653 (1983). 

Notice not protected First Amend- 
ment speech. — Plaintiff’s ante litem 
notice against the city did not constitute 
speech protected by the First Amendment. 
Holbrook v. City of Alpharetta, 112 F.3d 
1522 (11th Cir. 1997). 

Claim for attorney fees and costs. — 
Plaintiff’s failure to comply with the no- 
tice requirement of O.C.G.A. § 36-33-5 
precluded the plaintiff’s ability to sue for 
money damages in the form of attorney 
fees and costs of litigation under O.C.G.A. 
§ 18-6-11. Dover v. City of Jackson, 246 
Ga. App. 524, 541 S.E.2d 92 (2000). 

Firefighters’ request for costs of litiga- 
tion, including attorney fees, was properly 
submitted to the jury in the firefighters’ 
class action, challenging a promotional 
examination, as the firefighters were not 
statutorily required to give ante-litem no- 
tice to the city. City of Atlanta v. Bennett, 
322 Ga. App. 726, 746 S.E.2d 198 (2013). 

Identification with former 
$ 15-10-16. — The Georgia Court of Ap- 
peals has identified former § 15-10-16, 
concerning actions against justices of the 
peace, with the municipal ante litem no- 
tice provision contained in O.C.G.A. 
§ 36-33-5. Doss v. Long, 93 F.R.D. 112 
(N.D. Ga. 1981). 

O.C.G.A. § 36-33-5 provides that ante 
litem notice be given the city as a condi- 
tion precedent to suit against the city. 
Jones v. City of Austell, 166 Ga. App. 808, 
305 S.E.2d 653 (1983). 

Effect of failure to comply. — Failure 
to comply with the provisions of this law 
within the time required thereby is a bar 
to any right of action against a municipal- 
ity, and the giving of such notice is a 
condition precedent to the bringing of any 
action against a municipality. City of At- 
lanta v. Barrett, 102 Ga. App. 469, 116 
S.E.2d 654 (1960); City of Gainesville v. 
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Moss, 108 Ga. App. 713, 134 S.E.2d 547 
(1963), overruled on other grounds, City of 
Chamblee v. Maxwell, 264 Ga. 635, 452 
S.E.2d 488 (1994); Stambaugh v. City of 
Demorest, 221 Ga. 527, 145 S.E.2d 539 
(1965); City of Atlanta v. Frank, 120 Ga. 
App. 273, 170 S.E.2d 265 (1969); Schaefer 
v. Mayor of Athens, 120 Ga. App. 301, 170 
S.E.2d 339 (1969); Bituminous Cas. Corp. 
v. R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971); Dennis v. City of Palmetto, 130 Ga. 
App. 242, 202 S.E.2d 717 (1973); Goen v. 
City of Atlanta, 224 Ga. App. 484, 481 
S.E.2d 244 (1997); Whipple v. City of 
Cordele, 231 Ga. App. 274, 499 S.E.2d 113 
(1998); Stanford v. City of Manchester, 
246 Ga. App. 129, 539 S.E.2d 845 (2000). 

Effect of section as conferring im- 
munity. — Before the enactment of for- 
mer Code 1933, § 69-308 (see O.C.G.A. 
§ 36-33-5) requiring a demand, the liabil- 
ity of every municipal corporation in Geor- 
gia, under former Code 1933, § 69-301 
(see O.C.G.A. § 36-33-1), was unqualified 
and unconditional. By the enactment of 
former Code 1933, § 69-308 the unquali- 
fied liability of each municipal corporation 
became conditional upon the demand re- 
quired by the statute. City of Atlanta v. 
Hudgins, 193 Ga. 618, 19 S.E.2d 508 
(1942). 

Elements of section. — This section 
consists of both a time limitation and a 
requirement of exhaustion of administra- 
tive remedies. Ehlers v. City of Decatur, 
614 F.2d 54 (5th Cir. 1980). 

No conflict with other sections. — 
There is no conflict between the statute of 
limitation applicable to insurance suits 
against municipalities and the constitu- 
tional and statutory provisions relating to 
waiver of immunity. Cobb v. Board of 
Comm’rs of Rds. & Revenue, 151 Ga. App. 
472, 260 S.E.2d 496 (1979). 

Construction with Georgia Tort 
Claims Act. — The tolling provision of 
0.C.G.A. § 36-33-5(d) cannot be harmo- 
nized with the Georgia Tort Claims Act 
(GTCA), O.C.G.A. § 50-21-20 et seq., and, 
thus, has no application to suits brought 
pursuant to the GTCA, notwithstanding 
the language of O.C.G.A. § 50-21-27(e). 
Ga. Regl Transp. Auth. v. Foster, 329 Ga. 
App. 258, 764 S.E.2d 862 (2014). 

Applies only against municipal cor- 
porations. — By its plain terms, 
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O.C.G.A. § 36-33-5(d) applies only 
against municipal corporations, whether 
under the Georgia Tort Claims Act, 
0.C.G.A. § 50-21-20 et seq., or otherwise. 
Foster v. Ga. Reg’l Transp. Auth., 297 Ga. 
714, 777 S.E.2d 446 (2015). 

Tort claims against city barred be- 
cause of the failure to comply with 
ante-litem notice statute. Camp v. City of 
Columbus, 252 Ga. 120, 311 S.E.2d 834 
(1984); Fulton v. City of Roswell, 982 F. 
Supp. 1472 (N.D. Ga. 1997). 

When plaintiff failed to give the re- 
quired notice of the plaintiff’s state tort 
claims against a city, plaintiff’s state tort 
claims against the city were barred as a 
matter of law. Young v. City of Atlanta, 631 
F. Supp. 1498 (N.D. Ga. 1986). 

In a civil rights action, plaintiff was 
awarded attorney’s fees and costs incident 
to the assertion of a frivolous defense by 
the defendant-city that dismissal was ap- 
propriate because the city had not re- 
ceived ante litem notice of the suit. Booker 
v. City of Atlanta, 586 F. Supp. 340 (N.D. 
Ga. 1984), aff'd, 827 F.2d 774 (11th Cir. 
1987). 

Applicability of section to 42 U.S.C. 
§ 1983 actions. — Action against city 
under 42 U.S.C. § 1983 is materially dif- 
ferent from a negligence suit required to 
be submitted for adjustment under 
0.C.G.A. § 36-33-5; therefore § 1983 pro- 
vides a remedy independent of any pro- 
vided by state law and, consequently, the 
ante litem notice requirement does not 
apply to § 1983 actions. Williams v. Posey, 
475 F. Supp. 133 (M.D. Ga. 1979); Ehlers 
v. City of Decatur, 614 F.2d 54 (5th Cir. 
1980); Robinette v. Johnston, 637 F. Supp. 
922 (M.D. Ga. 1986). 

Requirement of notice in O.C.G.A 
§ 36-33-5 does not apply to an action 
brought under 42 U.S.C. § 1983. City of 
Atlanta v. J.A. Jones Constr. Co., 195 Ga. 
App. 72, 392 S.E.2d 564 (1990), rev’d and 
remanded on other grounds, 260 Ga. 658, 
398 S.E.2d 369 (1990), cert. denied, 500 
U.S. 928, 111 S. Ct. 2042, 114 L. Ed. 2d 
126 (1991). 

Trial court erred in holding that plain- 
tiff’s action against the city was barred by 
the plaintiff’s failure to give ante litem 
notice since the notice provisions of 
0.C.G.A. § 36-33-5 do not apply to actions 
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filed pursuant to 42 U.S.C. § 1983. 
Armour v. Davidson, 203 Ga. App. 12, 416 
S.E.2d 92, cert. denied, 202 Ga. App. 905, 
(1992). 

Former psychiatric inmate’s pro se com- 
plaint against a city in which the inmate 
alleged civil rights and other violations 
was properly dismissed based on the in- 
mate’s failure to comply with the ante 
litem notice provisions of O.C.G.A. 
§ 36-33-5. Although the provisions did not 
apply to actions filed pursuant to 42 
U.S.C. § 1983, the complaint had not 
been filed pursuant to § 1983, and the 
inmate had not alleged any facts that 
would give rise to § 1983 liability. White 
v. City of Atlanta Police Dep’t, 289 Ga. 
App. 575, 657 S.E.2d 545 (2008). 

Notice not shown. — In a nuisance 
suit brought by homeowners against a 
city, it was proper to grant the city’s mo- 
tion for judgment notwithstanding the 
verdict as to one of the homeowners on the 
ground that the homeowner had not given 
the ante litem notice required by O.C.G.A. 
§ 36-33-5(b); the city had not stipulated 
that such notice had been given, and al- 
though ante litem notice given by the 
homeowner’s spouse might have been suf- 
ficient to apprise the city of the homeown- 
er’s claim, the homeowners had not cited 
to where in the record the spouse’s ante 
litem notice appeared. City of Atlanta v. 
Broadnax, 285 Ga. App. 430, 646 S.E.2d 
279 (2007), cert. denied, No. S07C1445, 
2007 Ga. LEXIS 615, 648 (Ga. 2007), 
overruled on other grounds, Royal Capital 
Dev. LLC v. Md. Cas. Co., 291 Ga. 262, 728 
S.E.2d 234 (2012). 

Contract not shown. — Developer 
which claimed that a mayor and council 
had breached a contract by delaying the 
provision of water to a subdivision had not 
shown the existence of a contract that 
would preclude the need for ante litem 
notice; the town had voted to construct a 
water line, but had not committed to a 
specific date for completion, and there was 
no other evidence that the parties had 
reached a meeting of the minds as to the 
time for installation. King v. Comfort Liv- 
ing, Inc., 287 Ga. App. 337, 651 S.E.2d 484 
(2007). 

Imposition by state of conditions 
precedent to civil rights suit. — By its 
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terms this section applies to claims for 
money damages on account of negligence 
attributable to the municipality. Under 42 
U.S.C. § 1983, plaintiff must prove that 
some policy, practice, ordinance, or regu- 
lation of the city has deprived plaintiff of 
plaintiff’s rights under the Constitution of 
the United States. Williams v. Posey, 475 
F. Supp. 133 (M.D. Ga. 1979). 

Section 1983 plaintiff to be given 
benefit of effected toll. — Although 
plaintiffs need not comply with state ex- 
haustion requirements before filing 
claims under 42 U.S.C. § 1983 in federal 
court, nothing prevents the plaintiffs from 
so doing; and given that plaintiffs may, if 
the plaintiffs choose, seek to exhaust state 
administrative remedies, the rule that 
federal courts must employ the applicable 
state statute of limitations in § 1983 
cases clearly requires federal courts to 
give a § 1983 plaintiff the benefit of any 
toll effected by plaintiff’s compliance with 
a state exhaustion requirement. Lawson 
v. Glover, 957 F.2d 801 (11th Cir. 1987). 

Effect on special Act. — When at the 
time of enactment of a special law amend- 
ing a city charter, providing that no suit 
for injury to person or property could be 
maintained against the city unless within 
90 days from such injury written notice 
was given, there existed a general law, 
this section. This general law provided for 
the case covered by the special law, and 
the latter was repugnant to Ga. Const. 
1877, Art. I, Sec. IV, Para. I (see now Ga. 
Const. 1983, Art. III, Sec. VI, Para. IV), 
and therefore void. City of Atlanta v. 
Hudgins, 193 Ga. 618, 19 S.E.2d 508 
(1942). 

Insurer of city not agent for pur- 
poses of notice. — Contract between a 
city and the city’s insurer does not convert 
the insurer into the agent of the city for 
the purpose of ante litem notice required 
by O.C.G.A. § 36-33-5; thus, notice to a 
city’s insurer is not substantial compli- 
ance with the requirement of notice to the 
governing authority of the municipality. 
City of LaGrange v. USAA Ins. Co., 211 
Ga. App. 19, 438 S.E.2d 137 (1993); Evans 
v. City of Covington, 240 Ga. App. 3738, 523 
S.E.2d 594 (1999). 
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Effect of insurance statute. — For- 
mer Code 1933, § 69-308 (see now 
0.C.G.A. § 36-33-5) was still the law irre- 
spective of insurance coverage, and it was 
not changed by former Code 1933, 
§ 56-2437 (see now O.C.G.A. § 33-24-51). 
Perdue v. City Council, 137 Ga. App. 702, 
225 S.E.2d 62 (1976). 

Similarity to presentment of claims 
against county. — While former Code 
1933, § 69-308 (see now O.C.G.A. 
§ 36-33-5), providing for the filing of a 
claim against a municipality before suit 
against such municipality, was unlike the 
provisions of former Code 1933, § 23-1602 
(see now O.C.G.A § 36-11-1) relative to the 
presentment of claims against a county, 
the objects and purposes of these two 
statutes were similar. Davis v. Cobb 
County, 65 Ga. App. 533, 15 S.E.2d 814 
(1941). 

Words “any suit” (now “any action”) 
clearly mean that in every suit wherein 
such damages are sought, notice shall be 
given. Thompson v. City of Atlanta, 219 
Ga. 190, 132 S.E.2d 188 (1963). 

Generally accepted meaning of the 
phrase “governing authority” or “gov- 
erning body,” in reference to the operation 
of city or county governments, is a council 
or board performing legislative functions. 
Peek v. City of Albany, 101 Ga. App. 564, 
114 S.E.2d 451 (1960). 

Terminology synonymous. — Gen- 
eral character of the claim is all that is 
necessary; when the word “claim,” and the 
word “suit,” and the words “cause of ac- 
tion,” appear in this section, those words 
are synonymous. Carruthers v. City of 
Hawkinsville, 171 Ga. 318, 155 S.E. 520 
(1930), answer conformed to 42 Ga. App. 
476, 156 S.E. 634 (1931). 

“Claim” and “demand for payment” as 
used in this section have the same mean- 
ing. The presentation of the claim for 
adjustment is a condition precedent to 
bringing the action. Jones v. City Council, 
100 Ga. App. 268, 110 S.E.2d 691 (1959). 

Applicability to counterclaims. — 
Defendant property-lessor and business 
operator’s failure to give adequate ante 
litem notice for counterclaims against city 
alleging tortious interference with their 
business relationship warranted dis- 
missal of these counterclaims. Sims v. City 
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of Alpharetta, 207 Ga. App. 411, 428 
S.E.2d 94 (1993). 

Applicability to breach of contract. 
— Ante litem notice provisions of this 
section do not apply to claims arising out 
of a breach of contract. City of Atlanta v. 
J.J. Black & Co., 110 Ga. App. 667, 139 
S.E.2d 515 (1964). 

Summary judgment for a city in a police 
officer’s breach of contract claim was error 
because O.C.G.A. § 36-33-5 did not apply 
to contract suits, and the police officer’s 
failure to provide ante litem notice to the 
city in a contract action did not bar the 
suit. Neely v. City of Riverdale, 298 Ga. 
App. 884, 681 S.E.2d 677 (2009), cert. 
denied, No. S09C 1925, 2010 Ga. LEXIS 28 
(Ga. 2010). 

Subcontractor seeking to recover 
against a city for payment for work per- 
formed under a subcontract under theo- 
ries of unjust enrichment, quantum merit, 
and implied obligation to pay was not 
required to comply with the ante litem 
notice requirements before filing suit be- 
cause O.C.G.A. § 36-33-5(a) applied only 
to tort claims regarding personal injury or 
property damage. Contrary language in 
Jacks v. City of Atlanta, 284 Ga. App. 200 
(2007),was disapproved. City of College 
Park v. Sekisui SPR Ams., LLC, 331 Ga. 
App. 404, 771 S.E.2d 101 (2015), cert. 
denied, No. S15C1141, 2015 Ga. LEXIS 
471 (Ga. 2015). 

Applicability to action for illegal 
imprisonment. — This section applies to 
a claim against a city for illegal imprison- 
ment under sentence from a recorder’s 
court. Marks v. City of Rome, 145 Ga. 399, 
89 S.E. 324 (1916). 

Litigant seeking injunctive relief is 
not bound by the requirements of this 
statute. Ehlers v. City of Decatur, 614 F.2d 
54 (5th Cir. 1980). 

Applicability to out-of-state munic- 
ipalities. — This section applies not only 
to municipalities located in the state, but 
also to any other municipality. Bitumi- 
nous Cas. Corp. v. R.D.C., Inc., 334 F. 
Supp. 1163 (N.D. Ga. 1971). 

Applicability to zoning disputes. — 
Ante litem notice provisions applied to a 
claim for damages arising out of a zoning 
dispute. City of Walnut Grove v. Questco, 
Ltd., 275 Ga. 266, 564 S.E.2d 445 (2002). 
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Property cannot be encumbered. — 
City board of education has no authority 
to place an encumbrance upon articles 
which the city had unconditionally pur- 
chased on account several months previ- 
ously, and which the city had installed as 
necessary to the operation of the schools. 
Southern Sch. Supply Co. v. City of 
Abbeville, 34 Ga. App. 93, 128 S.E. 231 
(1925). 

0.C.G.A. § 36-33-5, taken together 
with City of Chamblee v. Maxwell, 264 Ga. 
635, 452 S.E.2d 488 (1994) does not stand 
for the proposition that a municipality’s 
liability for the effects of a continuing 
nuisance or trespass is truncated by ante 
litem notice; the trial court did not err in 
allowing an owner to present evidence of 
damages to the owner’s property due to a 
city’s abatable nuisance for the period 
after the owner presented ante litem no- 
tice to the city. City of Atlanta v. Land- 
mark Envtl. Indus., 272 Ga. App. 732, 613 
S.E.2d 131 (2005). 

Cited in Carruthers v. City of 
Hawkinsville, 42 Ga. App. 476, 156 S.E. 
634 (1931); City of Atlanta v. Dinkins, 46 
Ga. App. 19, 166 S.E. 429 (1932); Thrasher 
v. City of Atlanta, 178 Ga. 514, 173 S.E. 
817 (1934); Lawrence v. City of La Grange, 
63 Ga. App. 587, 11 S.E.2d 696 (1940); 
Cannon v. City of Macon, 81 Ga. App. 310, 
58 S.E.2d 563 (1950); City of Macon v. 
Yaughn, 83 Ga. App. 610, 64 S.E.2d 369 
(1951); City of Decatur v. Robertson, 85 
Ga. App. 747, 70 S.E.2d 135 (1952); Duren 
v. City of Thomasville, 92 Ga. App. 706, 89 
S.E.2d 840 (1955); Nimmons v. City of La 
Grange, 94 Ga. App. 511, 95 S.E.2d 314 
(1956); City of Griffin v. McKneely, 101 
Ga. App. 811, 115 S.E.2d 463 (1960); 
Pettaway v. City of Albany, 105 Ga. App. 
739, 125 S.E.2d 568 (1962); Haygood v. 
City of Marietta, 108 Ga. App. 99, 131 
S.E.2d 856 (1963); City of Douglas v. 
Cartrett, 109 Ga. App. 683, 137 S.E.2d 
358 (1964); Allison v. English, 116 Ga. 
App. 318, 157 S.E.2d 324 (1967); Camp- 
bell v. City of Atlanta, 117 Ga. App. 824, 
162 S.E.2d 213 (1968); Phillips v. Town of 
Fort Oglethorpe, 118 Ga. App. 62, 162 
S.E.2d 771 (1968); City of Atlanta v. 
Mapel, 121 Ga. App. 567, 174 S.E.2d 599 
(1970); Mayor of Athens v. Schaeffer, 122 
Ga. App. 729, 178 S.E.2d 764 (1970); 
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Copeland v. Young, 133 Ga. App. 54, 209 
S.E.2d 719 (1974); City of E. Point v. 
Terhune, 144 Ga. App. 865, 242 S.E.2d 
728 (1978); Lockaby v. City of Cedartown, 
151 Ga. App. 281, 259 S.E.2d 683 (1979); 
City Council v. Lee, 153 Ga. App. 94, 264 
S.E.2d 683 (1980); Claxton Poultry Co. v. 
City of Claxton, 155 Ga. App. 308, 271 
S.E.2d 227 (1980); Acker v. City of 
Elberton, 176 Ga. App. 580, 336 S.E.2d 
842 (1985); Precise v. City of Rossville, 196 
Ga. App. 870, 397 S.E.2d 133 (1990); Wil- 
liams v. Department of Human Resources, 
234 Ga. App. 638, 507 S.E.2d 230 (1998); 
City of Gainesville v. Waters, 258 Ga. App. 
555, 574 S.E.2d 638 (2002); Scott v. City of 
Valdosta, 280 Ga. App. 481, 634 S.E.2d 
472 (2006); SunTrust Bank v. Hightower, 
291 Ga. App. 62, 660 S.E.2d 745 (2008); 
FDIC v. Loudermilk, 305 Ga. 558, 826 
S.E.2d 116 (2019). 


Sufficiency of Notice 


Substantial compliance with this 
section is all that is required. Carruthers 
v. City of Hawkinsville, 171 Ga. 318, 155 
S.E. 520 (1930), answer conformed to 42 
Ga. App. 476, 156 S.E. 634 (1931); Mayor 
of Savannah v. Helmken, 43 Ga. App. 84, 
158 S.E. 64 (1931); City of Atlanta v. 
Hawkins, 45 Ga. App. 847, 166 S.E. 262 
(1932); City of Rome v. Stone, 46 Ga. App. 
259, 167 S.E. 325 (1933); Lundy v. City 
Council, 51 Ga. App. 655, 181 S.E. 237 
(1935); Jones v. Mayor of Savannah, 52 
Ga. App. 537, 184 S.E. 353 (1936); 
Olmstead v. Mayor of Savannah, 57 Ga. 
App. 815, 196 S.E. 923 (1938); Mayor of 
Buford v. Light, 65 Ga. App. 99, 15 S.E.2d 
459 (1941); City of Acworth v. McLain, 99 
Ga. App. 407, 108 S.E.2d 821 (1959); 
Caldwell v. Mayor of Savannah, 101 Ga. 
App. 688, 115 S.E.2d 403 (1960); Taylor v. 
King, 104 Ga. App. 589, 122 S.E.2d 265 
(1961); City of Atlanta v. Frank, 120 Ga. 
App. 273, 170 S.E.2d 265 (1969); Bush v. 
City of Albany, 125 Ga. App. 558, 188 
S.E.2d 245 (1972); City of Claxton v. 
Claxton Poultry Co., 134 Ga. App. 679, 
215 S.E.2d 718 (1975); City of Arlington v. 
Smith, 238 Ga. 50, 230 S.E.2d 863 (1976); 
Hicks v. City of Atlanta, 154 Ga. App. 809, 
270 S.E.2d 58 (1980); City of Columbus v. 
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Preston, 155 Ga. App. 379, 270 S.E.2d 909 
(1980); Jones v. City of Austell, 166 Ga. 
App. 808, 305 S.E.2d 653 (1983). 

Property owners did not substantially 
comply with the notice requirement of 
O.C.G.A. § 36-33-5(b) in the owners’ as- 
sertion, by amendment to the owners’ 
complaint, of a personal injury claim 
against a municipality, arising from the 
continued backup of sewage on the own- 
ers’ property, as the only indication in the 
owners’ ante litem notice that the owners 
were seeking personal injuries was a 
statement that the sewage backup had 
“caused an ongoing health hazard”; such 
did not state the “extent of the injury,” 
including the “nature, character, and par- 
ticulars of the injury,” and those personal 
injury claims were properly barred. Davis 
v. City of Forsyth, 275 Ga. App. 747, 621 
S.E.2d 495 (2005). 

Trial court erred in granting a city sum- 
mary judgment because city employees 
substantially complied with ante litem 
notice requirements; a letter the employ- 
ees’ acting attorney sent to the mayor 
sufficed to place the city on notice of the 
general character of the complaint, 
namely the wrongful terminations, and, in 
a general way, of the time, place, and 
extent of the injury. Owens v. City of 
Greenville, 290 Ga. 557, 722 S.E.2d 755 
(2012). 

Trial court erred in denying a city’s 
motion for judgment on the pleadings be- 
cause it was undisputed that the property 
owner failed to serve either the mayor, or 
the chairperson of the city council or city 
commission; thus, the owner did not com- 
ply with the ante litem notice statute, 
O.C.G.A. § 36-33-5(f), which was fatal to 
the owner’s claim. City of Albany v. GA HY 
Imports, LLC, 348 Ga. App. 885, 825 
S.E.2d 385 (2019). 

Strict compliance required. — Geor- 
gia General Assembly intended to reduce 
uncertainty by limiting the pool of individ- 
uals or entities upon which ante litem 
notice could be served for purposes of 
satisfying the notice requirements of 
O.C.G.A. § 36-33-5(f); in other words, the 
court presumed the General Assembly 
meant what it said and said what it 
meant. Strict compliance with O.C.G.A. 
§ 36-33-5(f) is required. City of Albany v. 
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GA HY Imports, LLC, 348 Ga. App. 885, 
825 S.E.2d 385 (2019). 

Mere notice insufficient. — Mere no- 
tice of injury, although in writing and 
announcing an intention to file suit, does 
not constitute a presentation of the claim 
or demand to the governing authorities of 
the municipality for adjustment so as to 
meet the requirements of this section. 
Jones v. City Council, 100 Ga. App. 268, 
110 S.E.2d 691 (1959); Chiles v. City of 
Smyrna, 146 Ga. App. 260, 246 S.E.2d 177 
(1978). 

Notice of intention to sue held suf- 
ficient. — Written notice to a municipal 
corporation of the intention of a person 
injured to bring suit against the munici- 
pality at a certain term of court, to recover 
for alleged injuries, is a presentation in 
writing of such claim to the governing 
authority of the municipal corporation for 
adjustment as required by this section. 
Lewis v. City of Moultrie, 31 Ga. App. 712, 
121 S.E. 848, cert. denied, 31 Ga. App. 812 
(1924), overruled on other grounds, Tan- 
ner v. City of Gainesville, 162 Ga. App. 
405, 290 S.E.2d 541 (1982). 

Claimant substantially complied with 
the statute as the claimant’s letter to the 
defendant city included the elements of 
time, place, and extent of the injury since: 
(1) the termination of a contract between 
the parties was the subject of the letter 
and, therefore, the nature and the extent 
of the injury were communicated; (2) the 
plaintiff specifically referenced a conver- 
sation between a city commissioner and 
the plaintiff’s president, so the elements 
of time and place were included; and (3) 
the letter even listed potential causes of 
action. Info. Sys. & Networks Corp. v. City 
of Atlanta, 281 F.3d 1220 (11th Cir. 2002). 

Hazard notice filed by city not suf- 
ficient. — Issuance of a “Hazard Notice” 
by the city against the plaintiff did not 
constitute an ante litem notice on behalf 
of the plaintiff which would satisfy the 
notice requirements of O.C.G.A. 
§ 36-33-5. Brown v. City of Chamblee, 211 
Ga. App. 45, 438 S.E.2d 396 (1993). 

It is necessary only that the city 
shall be put on notice of the general 
character of the complaint and, in a gen- 
eral way, of time, place, and extent of 
injury. Carruthers v. City of Hawkinsville, 
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171 Ga. 318, 155 S.E. 520 (1930), answer 
conformed to 42 Ga. App. 476, 156 S.E. 
634 (1931); City of Rome v. Stone, 46 Ga. 
App. 259, 167 S.E. 325 (1933); City of 
Atlanta v. Blackmon, 50 Ga. App. 448, 178 
S.E. 467 (1935); Lundy v. City Council, 51 
Ga. App. 655, 181 S.E. 237 (1935); Jones v. 
Mayor of Savannah, 52 Ga. App. 537, 184 
S.E. 353 (1936); Mayor of Buford v. Light, 
65 Ga. App. 99, 15 S.E.2d 459 (1941); 
Caldwell v. Mayor of Savannah, 101 Ga. 
App. 683, 115 S.E.2d 403 (1960); City of 
Atlanta v. J.J. Black & Co., 110 Ga. App. 
667, 139 S.E.2d 515 (1964); City of Atlanta 
v. Frank, 120 Ga. App. 273, 170 S.E.2d 265 
(1969); City of Columbus v. Preston, 155 
Ga. App. 379, 270 S.E.2d 909 (1980). 

What is substantial compliance. — 
Requirements of this section are suffi- 
ciently complied with when the notice 
gives information sufficiently definite to 
locate the property alleged to have been 
injured, the amount of damages claimed, 
and sufficient data to enable the city au- 
thorities to examine into the alleged inju- 
ries and determine whether the claim 
should be adjusted without suit. Kennedy 
v. Mayor of Savannah, 8 Ga. App. 98, 68 
S.E. 652 (1910); Mayor of Macon v. 
Stringfield, 16 Ga. App. 480, 85 S.E. 684 
(1915); Marks v. City of Rome, 145 Ga. 
399, 89 S.E. 324 (1916); City of Griffin v. 
Stewart, 19 Ga. App. 817, 92 S.E. 400 
(1917); Sirmans v. City of Ray City, 32 Ga. 
App. 480, 124 S.E. 60 (1924); Scearce v. 
Mayor of Gainesville, 33 Ga. App. 411, 126 
S.E. 883, cert. denied, 33 Ga. App. 829 
(1925); Carruthers v. City of 
Hawkinsville, 171 Ga. 318, 155 S.E. 520 
(1930), answer conformed to 42 Ga. App. 
476, 156 S.E. 634 (1931); Jones v. Mayor of 
Savannah, 52 Ga. App. 537, 184 S.E. 353 
(1936); Olmstead v. Mayor of Savannah, 
57 Ga. App. 815, 196 S.E. 923 (1938); 
Aldred v. City of Summerville, 215 Ga. 
651, 113 S.E.2d 108 (1960); Bush v. City of 
Albany, 125 Ga. App. 558, 188 S.E.2d 245 
(1972). 

Substantial compliance not shown. 
— When appellant gave oral notice to a 
representative of the municipal corpora- 
tion and documents prepared by city em- 
ployees and the city’s insurer were not 
presented to the city by the appellant as 
required by O.C.G.A. § 36-33-5, there was 


587 


36-33-5 
Sufficiency of Notice (Cont'd) 


no proper ante litem notice. Clark v. City 
of Smyrna, 212 Ga. App. 598, 442 S.E.2d 
461 (1994). 

This section does not contemplate 
that notice shall be drawn with all tech- 
nical niceties necessary in framing a dec- 
laration for the purpose of the law was 
simply to give to the municipality notice 
that the citizen or property owner has a 
grievance against the municipality and it 
is necessary only that the city be put on 
notice of the general character of the com- 
plaint and, in a general way, of the time, 
place, and extent of the injury. City of E. 
Point v. Christian, 40 Ga. App. 633, 151 
S.E. 42 (1929); Carruthers v. City of 
Hawkinsville, 171 Ga. 318, 155 S.E. 520 
(1930), answer conformed to 42 Ga. App. 
476, 156 S.E. 634 (1931); Mayor of Savan- 
nah v. Helmken, 43 Ga. App. 84, 158 S.E. 
64 (1931); City of Rome v. Stone, 46 Ga. 
App. 259, 167 S.E. 325 (1933); Olmstead v. 
Mayor of Savannah, 57 Ga. App. 815, 196 
S.E. 923 (1938); City of Dalton v. Joyce, 70 
Ga. App. 557, 29 S.E.2d 112 (1944); City of 
Atlanta v. Frank, 120 Ga. App. 273, 170 
S.E.2d 265 (1969); City of Columbus v. 
Preston, 155 Ga. App. 379, 270 S.E.2d 909 
(1980). 

Service of verbatim copy of petition 
sufficient notice. — Service upon the 
municipal corporation of a verbatim copy 
of the petition which the person injured 
intends to file in a suit against the munic- 
ipality, which states the time, place, and 
extent of the injuries complained of, ac- 
companied by a letter from the plaintiff's 
attorneys to the clerk of the municipal 
corporation reciting the name of the case 
and stating that “we enclose herewith 
claim in the above-stated matter as re- 
quired by law,” is sufficient as a presenta- 
tion of the claim for adjustment. Lewis v. 
City of Moultrie, 31 Ga. App. 712, 121 S.E. 
843, cert. denied, 31 Ga. App. 812 (1924), 
overruled on other grounds, Tanner v. City 
of Gainesville, 162 Ga. App. 405, 290 
S.E.2d 541 (1982). 

Absolute exactness of notice not 
necessary. — When the notice states the 
time, place, manner, circumstances, and 
details of the accident causing the injuries 
for which the claim was made and the acts 
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of negligence charged against the munici- 
pality as well as the amount claimed as 
damages, this is a sufficient compliance 
with the statute, and the fact that the 
claim filed with the municipality states 
that the plaintiffs claimed “35,000 from 
said municipality,” and the action was 
filed jointly against the municipality and 
an individual is immaterial. City of Dal- 
ton v. Joyce, 70 Ga. App. 557, 29 S.E.2d 
112 (1944). 

This section recognizes, by the use of 
the words “as near as practicable,” that 
absolute exactness need not be had; a 
substantial compliance with the section is 
all that is required; and, when the notice 
describes the time, place, and extent of the 
injury with reasonable certainty, that no- 
tice will be sufficient. City of E. Point v. 
Christian, 40 Ga. App. 633, 151 S.E. 42 
(1929); City of Atlanta v. Frank, 120 Ga. 
App. 273, 170 S.E.2d 265 (1969). 

Words “as near as practicable,” as 
used in this section do not make any 
difference in their qualification between 
“time, place, and extent of such injury,” 
and “the negligence which caused the 
same.” City of Atlanta v. Blackmon, 50 Ga. 
App. 448, 178 S.E. 467 (1935). 

Slight inaccuracies of the facts will 
not render the notice invalid. City of 
Fairburn v. Clanton, 102 Ga. App. 556, 
117 S.E.2d 197 (1960). 

Variance between petition and no- 
tice. — If notice and petition correspond 
in all substantial respects as to matters, 
information of which is required to be 
given, the variance is immaterial. Langley 
v. City Council, 118 Ga. 590, 45 S.E. 486 
(1903); Smith v. City of Elberton, 5 Ga. 
App. 286, 63 S.E. 48 (1908); Carruthers v. 
City of Hawkinsville, 171 Ga. 318, 155 
S.E. 520 (1930), answer conformed to, 42 
Ga. App. 476, 156 S.E. 634 (1931). 

Petition need not actually follow the 
notice, and an immaterial variance be- 
tween the two as to time, place, or extent 
of injury will not amount to a fatal vari- 
ance. Mayor of Macon v. Stringfield, 16 
Ga. App. 480, 85 S.E. 684 (1915); William- 
son v. Mayor of Savannah, 19 Ga. App. 
784, 92 S.E. 291 (1917). 

Notice need not be as clear and 
specific as petition. — It would be en- 
tirely contrary to the purpose of this sec- 
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tion to say that the negligence relied on 
must be as clearly and specifically set 
forth in the notice as in the petition; the 
object and purpose of the notice is merely 
to give the city an opportunity to investi- 
gate the matter in order to determine 
whether the city will pay without suit. 
City of Atlanta v. Blackmon, 50 Ga. App. 
448, 178 S.E. 467 (1935). 

Technical accuracy in filing claims is no 
longer necessary, and the old doctrine of 
strict and literal compliance, with the 
statute’s attendant harsh and unfair re- 
sults, has virtually disappeared from the 
law. What is required by this section is 
that there be substantial compliance with 
a demand or claim requirement. Bush v. 
City of Albany, 125 Ga. App. 558, 188 
S.E.2d 245 (1972). 

Notice not required to specify 
amount of damages. — It is not a pre- 
requisite to suit against a municipal cor- 
poration in this state, for injury to person 
or property, that the written notice re- 
quired under this section should specify 
any amount of money claimed as dam- 
ages. Maryon v. City of Atlanta, 149 Ga. 
35, 99 S.E. 116 (1919); Maryon v. City of 
Atlanta, 23 Ga. App. 716, 99 S.E. 316 
(1919); Mayor of Savannah v. Clarke, 42 
Ga. App. 275, 155 S.E. 790 (1930); Mayor 
of Waynesboro v. Hargrove, 111 Ga. App. 
26, 140 S.E.2d 286 (1965). 

For contrary view that notice must 
specify amount of damages, see Mayor 
of Macon v. Stringfield, 16 Ga. App. 480, 
85 S.E. 684 (1915); Williamson v. Mayor of 
Savannah, 19 Ga. App. 784, 92 S.E. 291 
(1917); Scearce v. Mayor of Gainesville, 33 
Ga. App. 411, 126 S.E. 883, cert. denied, 
33 Ga. App. 829 (1925). 

Ante litem notice is sufficient without 
inclusion of monetary amount. Tanner v. 
City of Gainesville, 162 Ga. App. 405, 290 
S.E.2d 541 (1982). 

Specific amount of monetary dam- 
ages required. — After the plaintiff was 
involved in a car accident with a police 
officer, the officer’s motion to dismiss the 
plaintiff’s complaint was properly granted 
because the plaintiff’s notice did not sub- 
stantially comply with the amendment to 
0.C.G.A. § 36-33-5 as the notice did not 
include any specific amount of monetary 
damages being sought from the officer 
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that could constitute an offer of compro- 
mise; the amendment applied prospec- 
tively to all ante litem notices issued after 
the effective date of the amendment; and 
there was no constitutional violation for 
improper retrospective application of the 
amendment as the amendment affected 
only a procedure or remedy, and not any 
vested rights. Harrell v. City of Griffin, 
346 Ga. App. 635, 816 S.E.2d 738 (2018), 
cert. denied, 2019 Ga. LEXIS 166 (Ga. 
2019). 

Plaintiff not bound by amount 
claimed in notice. — Addition of the 
amount is unnecessary and, if set forth, 
mere surplusage, and does not bar a re- 
covery of a greater sum. Maryon v. City of 
Atlanta, 149 Ga. 35, 99 S.E. 116 (1919); 
Scearce v. Mayor of Gainesville, 33 Ga. 
App. 411, 126 S.E. 883, cert. denied, 33 
Ga. App. 829 (1925). 

It is not necessary that the plaintiff 
state any amount in the notice to meet the 
requirements of this section, and plaintiff 
is not bound by the amount of damages 
claimed in plaintiff’s notice. City of 
Gainesville v. Moss, 108 Ga. App. 713, 134 
S.E.2d 547 (1963), overruled on other 
grounds, City of Chamblee v. Maxwell, 
264 Ga. 635, 452 S.E.2d 488 (1994). 

Words “extent of such injury” do not 
mean the amount of damages claimed in 
dollars and cents, but mean the nature, 
character, and particulars of the injury, 
and which should be stated “as near as 
practicable.” Maryon v. City of Atlanta, 
149 Ga. 35, 99 S.E. 116 (1919). 

No need to disclose jurisdictional 
fact. — Neither in the title nor in the body 
of this section is there any requirement 
that claimants shall disclose any jurisdic- 
tional fact. Carruthers v. City of 
Hawkinsville, 171 Ga. 318, 155 S.E. 520 
(1930), answer conformed to, 42 Ga. App. 
476, 156 S.E. 634 (1931). 

Plaintiff must show “substantial 
compliance” with section. — Under 
this section, it is a prerequisite to the 
recovery of money damages from a munic- 
ipal corporation on account of an injury to 
person or property, that the plaintiff shall 
show a “substantial compliance” with the 
statute’s provisions and not only that a 
written claim of the nature and contents 
specified shall have been presented before 


589 


36-33-5 
Sufficiency of Notice (Cont'd) 


the suit to the governing authority of the 
municipality for adjustment, but that ei- 
ther the municipal authorities must have 
actually passed upon the claim, or more 
than 30 days must have elapsed between 
its presentation and the filing of the suit, 
within which the authorities failed to act 
upon it. City of La Fayette v. Rosser, 53 
Ga. App. 228, 185 S.E. 377 (1936). 

Three letters of protest to city de- 
partment held sufficient. — When an 
unsuccessful bidder sent 3 protest letters 
to a city’s procurement department, and 
received no answer, the trial court cor- 
rectly ruled that the three letters com- 
plied substantially with the requirements 
of O.C.G.A. § 36-33-5. City of Atlanta v. 
J.A. Jones Constr. Co., 195 Ga. App. 72, 
392 S.E.2d 564 (1990), rev’d and re- 
manded on other grounds, 260 Ga. 658, 
398 S.E.2d 369 (1990), cert. denied, 500 
U.S. 928, 111 S. Ct. 2042, 114 L. Ed. 2d 
126 (1991). 

Letters held sufficient. — As required 
by O.C.G.A. § 36-33-5(b), the November 
24, 1997 letter to the city’s attorney noti- 
fied the city of the date of the fire (June 9, 
1997), the location (the plaintiffs’ home), 
the extent of injury (the home was com- 
pletely destroyed), and the negligence 
that caused the injury (the fire depart- 
ment’s failure to respond to the fire); thus, 
the letter clearly provided notice that the 
plaintiffs seek reimbursement for the loss 
of the plaintiffs’ home, furnishings, and 
personal belongings. Adequate notice does 
not require itemization of all damages 
sought as a result of the city’s negligence. 
Canberg v. City of Toccoa, 245 Ga. App. 75, 
535 S.E.2d 854 (2000). 

Landowners substantially complied 
with statutory ante litem requirements of 
0.C.G.A. § 36-33-5 as the letter the land- 
owners sent to the city alleging damages 
from continuing nuisance the city alleg- 
edly maintained on the landowners prop- 
erty and that identified the nature and 
location of the damage, the cause, and the 
nature of the potential cause of action, 
sufficiently put the city on notice of the 
problem occurring on the landowners’ 
property. City of Columbus v. Barngrover, 
250 Ga. App. 589, 552 S.E.2d 536 (2001). 
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No precise standard for determining 
whether any given ante litem notice is 
substantively sufficient exists. Therefore, 
the trial court properly denied a city’s 
motion to dismiss for failure to give proper 
ante litem notice because the landowners’ 
letters were sufficient to put the city on 
notice of the general character of the com- 
plaint, namely the claim of a continuing 
nuisance on their property caused by the 
city’s water drainage system, and in a 
general way, of the time, place, and extent 
of the injury, namely, the flooding was 
ongoing and that the damage amounted to 
a taking of their property. City of Greens- 
boro v. Rowland, 334 Ga. App. 148, 778 
S.E.2d 409 (2015), cert. denied, No. 
S$16C0305, 2016 Ga. LEXIS 154 (Ga. 
2016). 

Notice found to be insufficient. — 
Letter written by the plaintiff’s son failed 
to present any claim or demand for adjust- 
ment and, therefore, did not satisfy the 
statutory requirement for a written de- 
mand prerequisite to an action for injury 
to person or property; buried as it was 
amid reference to a prior letter (that an- 
tedated the plaintiff’s fall), the generally 
poor state of the sidewalks downtown, the 
financial ability of the city to repair the 
sidewalks, multiple instances of poor zon- 
ing ordinances, the responsiveness of 
elected officials to property owners, the 
lamented absence of building require- 
ments and the need to enforce existing 
zoning ordinances, the bare mention of 
the plaintiff's arm needing surgery after 
plaintiff tripped on uneven concrete was 
not sufficient to put a reasonable recipient 
on notice that the injury specified would 
be pursued as a claim for money damages 
against the municipality requiring inves- 
tigation, analysis, and perhaps 
pre-litigation adjustment. Woodall v. City 
of Villa Rica, 236 Ga. App. 788, 513 S.E.2d 
525 (1999). 

Because a driver failed to present suffi- 
cient record evidence that a city received 
timely ante litem notice that the driver 
sustained a personal injury, much less the 
nature, character, or particularities of any 
such injury, but the notice submitted 
merely established that the driver sus- 
tained property damage, the driver did 
not substantially comply with O.C.G.A. 


590 


36-33-5 


§ 36-33-5(b); thus, the trial court properly 
granted the city summary judgment on 
that issue. Harris-Jackson v. City of 
Cochran, 287 Ga. App. 722, 652 S.E.2d 
607 (2007). 

Grant of summary judgment in favor of 
the city in negligence action was appropri- 
ate because the claimant failed to show 
that the claimant timely presented a writ- 
ten notice of the negligence claim to the 
city as required under O.C.G.A. 
§ 36-33-5(b). An unauthenticated, pur- 
ported notice did not create a genuine 
issue of material fact for summary judg- 
ment purposes. Jones v. City of 
Willacoochee, 299 Ga. App. 741, 683 
S.E.2d 683 (2009). 

Trial court did not err in granting a 
city’s motion for summary judgment in a 
citizen’s personal injury action because 
the citizen’s ante litem notice was insuffi- 
cient when although the notice gave the 
date and the particulars of the citizen’s 
fall, the notice failed to properly or even 
generally identify where the incident ac- 
tually occurred; while the citizen previ- 
ously gave an oral report of the incident, 
which allowed the city to investigate the 
actual site of the fall, the citizen could not 
rely upon such oral notice or the city’s 
earlier investigations and repairs to sat- 
isfy the requirements of O.C.G.A. 
§ 36-33-5. Simmons v. Mayor of Savan- 
nah, 303 Ga. App. 452, 693 S.E.2d 517 
(2010). 

In a personal injury suit against a city, 
the trial court properly granted summary 
judgment in favor of the city because the 
notice the pedestrian provided under 
0.C.G.A. § 36-33-5 did not accurately 
identify the address for the missing water 
meter cover the pedestrian was alleged to 
have stepped into, thus, the notice failed 
to substantially comply with the statutory 
requirement. It is not the geographic prox- 
imity of the addresses that matters; 
rather, to substantially comply with the 
statute, O.C.G.A. § 36-33-5, the notice 
itself must provide enough information for 
a city to be able to properly investigate 
and adjust a claim pre-litigation. Williams 
v. City of Atlanta, 342 Ga. App. 470, 803 
S.E.2d 614 (2017). 
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Formalities of Notice 


Required contents. — Specified ele- 
ments of notice are “the time, place, and 
extent of such injury, as nearly as practi- 
cable, and the negligence which caused 
the same.” “Extent of such injury” means 
the nature, character, and particulars of 
the injury. Jones v. City of Austell, 166 Ga. 
App. 808, 305 S.E.2d 653 (1983). 

Oral notice insufficient. — Oral no- 
tice to the mayor and city manager, to- 
gether with written notice to the munici- 
pality which was five days late, will not 
suffice. Allen v. City of Macon, 118 Ga. 
App. 88, 162 S.E.2d 783 (1968). 

Oral notice to a municipal corporation 
or a representative thereof is not consid- 
ered substantial compliance with the pro- 
visions of the statute. Gillingwater v. City 
of Valdosta, 177 Ga. App. 241, 339 S.E.2d 
287 (1985). 

Oral notice with appearance before 
council insufficient. — Oral notices fol- 
lowed by actual appearance before the 
mayor and council of the city in official 
session as the city’s governing body, and 
the officials’ assurances of indemnifica- 
tion, will not suffice and cannot create an 
estoppel. Allen v. City of Macon, 118 Ga. 
App. 88, 162 S.E.2d 783 (1968). 

Written notice addressed to munic- 
ipality sufficient. — Requirement that 
the ante litem notice be in writing ad- 
dressed to the governing authority of the 
municipality is substantially complied 
with when the written notice is addressed 
to the municipality. City of Atlanta v. 
Frank, 120 Ga. App. 273, 170 S.E.2d 265 
(1969). 

In order for notice to be in compliance 
with this section, the notice must be ad- 
dressed to and received by the municipal- 
ity or one of the municipality’s depart- 
ments or officials. Chiles v. City of 
Smyrna, 146 Ga. App. 260, 246 S.E.2d 177 
(1978); Hicks v. City of Atlanta, 154 Ga. 
App. 809, 270 S.E.2d 58 (1980); Tanner v. 
City of Gainesville, 162 Ga. App. 405, 290 
S.E.2d 541 (1982). 

Ante litem notice addressed to and 
received by mayor is sufficient compli- 
ance with O.C.G.A. § 36-33-5. Tanner v. 
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City of Gainesville, 162 Ga. App. 405, 290 
S.E.2d 541 (1982). 

Letter addressed to “Mayor’s Office, 
City of Gainesville, Gainesville, Ga. 
30501” created factual issue as to notice 
required under O.C.G.A. § 36-33-5 and 
precluded a grant of summary judgment. 
Tanner v. City of Gainesville, 162 Ga. App. 
405, 290 S.E.2d 541 (1982). 

Notice to mayor and council. — No- 
tice of damages for injuries addressed to 
the Mayor and Council of Greensboro in- 
stead of to the city in the city’s corporate 
name is sufficient, and the fact that the 
notice attempts a compromise does not 
render the notice insufficient. City of 
Greensboro v. Robinson, 19 Ga. App. 199, 
91 S.E. 244 (1917). 

Leaving notice with clerk of city 
commission. — Filing of the required 
notice in writing in the office of, and 
leaving of the notice with, the officer who 
is the secretary or the clerk of the city 
commission, which is the governing au- 
thority of the city, and is the officer who is 
the custodian of the records of the city, is a 
presentation of the claim to the governing 
authority of the city as required. Davis v. 
City of Rome, 37 Ga. App. 762, 142 S.E. 
171 (1928). 

Notice required under this section 
must be given by person injured and 
having a claim because a city is only 
required to make adjustments with par- 
ties who make known the parties’ claim 
and the parties’ identity as claimants. 
Chiles v. City of Smyrna, 146 Ga. App. 
260, 246 S.E.2d 177 (1978). 

Notice may be given by one other 
than plaintiff. — When there is only one 
cause of action, a notice given a munici- 
pality setting out the time and place of the 
occurrence, the extent and nature of the 
injury, to whom occasioned, and the neg- 
ligence which allegedly caused the injury 
is a sufficient “substantial compliance” 
with this section, although the notice may 
have been given by one other than the 
plaintiff in the present suit. Taylor v. 
King, 104 Ga. App. 589, 122 S.E.2d 265 
(1961). 

Subrogation notice from insurer in- 
sufficient. — Letter from the landowner’s 
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insurance carrier which fails to set out the 
time, place, extent of injury, or negligence 
which caused the injury and is nothing 
more than a subrogation notice letter is 
not sufficient notice under O.C.G.A. 
§ 36-33-5. Jones v. City of Austell, 166 Ga. 
App. 808, 305 S.E.2d 653 (1983). 

Notice of a personal injury claim by 
a tenant is not sufficient as ante litem 
notice of a property damage claim by the 
landlord under O.C.G.A. § 36-33-5. Jones 
v. City of Austell, 166 Ga. App. 808, 305 
S.E.2d 653 (1983). 

There is no requirement as to name 
and address of claimant in this sec- 
tion; failure to state either does not ren- 
der the notice insufficient or noncompliant 
with this section. Bush v. City of Albany, 
125 Ga. App. 558, 188 S.E.2d 245 (1972). 

Even if claim requirement, unlike 
this section, demands address of 
claimant, that requirement is deemed 
satisfied if an address is given at which or 
through which the claimant may be found 
in order that the local government officials 
may make such investigation of the merits 
of the claim as may be desired. Bush v. 
City of Albany, 125 Ga. App. 558, 188 
S.E.2d 245 (1972). 


Waiver and Estoppel 


Knowledge of claim alone cannot 
work waiver of notice. — That the city 
governing authorities may have had 
knowledge of the fact that a party had a 
claim which the party expected to assert 
against the city, either from communica- 
tions which do not meet the requisites of 
written notice under this section, or from 
a reference of the claim to an insurance 
carrier which undertook an investigation 
and settlement, cannot work a waiver of 
the notice, an estoppel to assert lack 
thereof, or toll the time for giving the 
notice. Schaefer v. Mayor of Athens, 120 
Ga. App. 301, 170 S.E.2d 339 (1969); 
Robinette v. Johnston, 637 F. Supp. 922 
(M.D. Ga. 1986). 

Notice not required when city, as 
party to contract, aware of claims. — 
Ante litem notice to a municipality is 
required for claims “on account of injuries 
to person or property.” Property rights in 
contracts being intangible in nature 
rather than tangible, the notice was not 
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required where the city, as a party to the 
contract or negotiations leading up to the 
contract in question, was well aware of the 
conflicting claims, if any, arising out of the 
contract. Holbrook v. City of Atlanta, 139 
Ga. App. 510, 229 S.E.2d 21 (1976). 

Notice not required for claims that 
were not for injury to person or prop- 
erty. — No ante litem notice to the city 
under O.C.G.A. § 36-33-5 was required 
for city water customers’ claims for unjust 
enrichment, money had and received, and 
breach of the city code because the claims 
were not claims for injuries to a person or 
property covered under § 36-33-5. City of 
Atlanta v. Benator, 310 Ga. App. 597, 714 
S.E.2d 109 (2011), overruled on other 
grounds, FDIC v. Loudermilk, 2019 Ga. 
LEXIS 186 (Ga. 2019). 

Individual acts of city official will 
not create estoppel or waiver of this sec- 
tion when it is not shown that such city 
official had the actual or delegated author- 
ity of the governing body to waive such 
municipal rights. Peek v. City of Albany, 
101 Ga. App. 564, 114 S.E.2d 451 (1960). 

Statutory requirements for ante litem 
notice to the governing authority of the 
city generally may not be waived by the 
city or by an individual, even if that indi- 
vidual is the official directly responsible 
for the injury or for claims adjustment. 
City of LaGrange v. USAA Ins. Co., 211 
Ga. App. 19, 438 S.E.2d 137 (1993). 

City’s insurer. — City did not waive 
the ante litem notice requirement because 
the appellant’s claim was referred to the 
city’s insurer. Clark v. City of Smyrna, 212 
Ga. App. 598, 442 S.E.2d 461 (1994). 

Notice sent to wrong party. — City 
waived the city’s claim that the subject 
ante litem notice did not comply with 
0.C.G.A. § 36-33-5 by sending the notice 
to a city claims investigator, rather than 
the city attorney or the mayor. City of 
Atlanta v. Atlantic Realty Co., 205 Ga. 
App. 1, 421 S.E.2d 113 (1992). 

City not estopped from invoking 
notice requirement by city attorney’s 
unauthorized declarations. — Any un- 
authorized declarations on the part of the 
city attorney to the effect that no written 
ante litem notice would be required in 
view of the fact that the matter had al- 
ready been brought to the city’s attention 
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would not estop the city from invoking the 
statutory notice requirement since there 
was no evidence that the city attorney had 
any authority to waive the statutory no- 
tice requirement on behalf of the city. 
Gillingwater v. City of Valdosta, 177 Ga. 
App. 241, 339 S.E.2d 287 (1985). 

Governing officials of municipal 
corporation have no right to waive 
provisions of this section, and the munic- 
ipality cannot be estopped by the repre- 
sentations of the municipality’s governing 
officials to a claimant that the claim will 
be settled without litigation. City of 
Calhoun v. Holland, 222 Ga. 817, 152 
S.E.2d 752 (1966); Allen v. City of Macon, 
118 Ga. App. 88, 162 S.E.2d 783 (1968). 

Municipality not liable when no no- 
tice and defect has not existed long 
enough to substitute for notice. — 
When the defective condition of a side- 
walk is due to a failure to repair or to 
negligent acts of third persons, a city is 
not liable unless the city has had actual 
notice of the defect, or unless the city 
appears from the facts in the case that the 
defect could have been ascertained by the 
exercise of ordinary care, as when the 
defect existed for such a length of the time 
that notice will be implied. City of Rome v. 
Stone, 46 Ga. App. 259, 167 S.E. 325 
(1933). 

Two appearances by plaintiff insuf- 
ficient to waive notice. — Although 
notice was in the possession of the govern- 
ing body of the municipal corporation be- 
fore whom the plaintiff twice appeared, 
that alone would be insufficient to waive 
written notice within the time limited. 
Holland v. Calhoun, 114 Ga. App. 51, 150 
S.E.2d 155, rev’d on other grounds, 222 
Ga. 817, 152 S.H.2d 752 (1966). 

Reply to plaintiff’s claim acts as 
estoppel to assert defects in notice. — 
When neither the pleadings nor the evi- 
dence reveals the slightest suggestion of 
restrictions on counsel for the city, the 
presumption arises that the city attorney 
had authority to bind the client by the 
solemn acknowledgment to plaintiff after 
receipt of plaintiff’s letter giving notice of 
plaintiff’s injury that, after investigation, 
the conclusion had been reached that the 
city was not liable. This amounts to an 
acknowledgment that this section had 
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been complied with and the ante litem 
notice was sufficient, clearing the way for 
the filing of the complaint and estopping 
the city to deny the validity of the notice. 
City of Atlanta v. Frank, 120 Ga. App. 273, 
170 S.E.2d 265 (1969). 

Evidence stricken when insuffi- 
cient to show waiver or estoppel. — 
When allegations that the matter of plain- 
tiffs injury was referred to a liability 
insurance carrier for investigation and 
settlement are insufficient to show waiver 
or any basis for estoppel, the allegations 
are improper in the pleadings of a tort 
action because the allegations are irrele- 
vant to the issue and the allegations are 
properly stricken on motion. Schaefer v. 
Mayor of Athens, 120 Ga. App. 301, 170 
S.E.2d 339 (1969). 

Issue of lack of notice must be 
raised at trial. — While the notice re- 
quired before a suit against a city cannot 
be waived by the city authorities and is a 
condition precedent to recovery, a city 
which fails to raise the issue at trial 
cannot take advantage of the failure of a 
claimant to plead compliance with this 
section. Horton v. City of Macon, 144 Ga. 
App. 380, 241 S.E.2d 311 (1977). 


Time of Notice and Action 


Requirement of ante litem notice in 
this section is a statute of limitations. 
Schaefer v. Mayor of Athens, 120 Ga. App. 
301, 170 S.E.2d 339 (1969); City of 
Barnesville v. Powell, 124 Ga. App. 132, 
183 S.E.2d 55 (1971); Barnum v. Martin, 
135 Ga. App. 712, 219 S.E.2d 341 (1975). 

Notice requirement subject to gen- 
eral laws tolling statute of limita- 
tions. — Requirement that the notice be 
given within six months from the date of 
the injuries, or else that the action there- 
for be forever barred, is itself a statute of 
limitations and subject to the general law 
of this state with respect to the tolling of 
statutes of limitations. City of Atlanta v. 
Barrett, 102 Ga. App. 469, 116 S.E.2d 654 
(1960); Bituminous Cas. Corp. v. R.D.C., 
Inc., 334 F. Supp. 1163 (N.D. Ga. 1971). 

Former Code 1933, § 69-308 (see 
now O.C.G.A. § 36-33-5) did not pur- 
port to curtail a two-year period of 
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limitations, in actions for personal inju- 
ries, as provided in former Code 1933, 
§ 3-1004 (see now O.C.G.A. § 9-3-33). It 
required that, as claims relate to munici- 
pal corporations, ante litem claims pre- 
pared as fully set forth shall be presented 
to the governing authority for adjustment, 
and inhibits commencement of an action 
against municipalities until such claims 
shall have been presented. City of Rome v. 
Rigdon, 192 Ga. 742, 16 S.E.2d 902 (1941). 

Second proviso of this section is 
exception to general rule that statute 
of limitations runs and continues to run 
from time that a complete cause of action 
arose; that is, from the time that plaintiff 
could have sued. City of Rome v. Rigdon, 
192 Ga. 742, 16 S.E.2d 902 (1941). 

Applicability of section providing 
for computation of time after com- 
mencement of action. — Ga. L. 1966, p. 
609, § 6 (see now O.C.G.A. § 9-11-6) pro- 
vided for the computations of time appli- 
cable to proceedings after commencement 
of the action. It did not apply in determin- 
ing the time within which an action may 
be instituted, or when it may be barred by 
a statute of limitations. Schaefer v. Mayor 
of Athens, 120 Ga. App. 301, 170 S.E.2d 
339 (1969). 

Section contemplates statute of 
limitations for injuries to person. — 
Term statute of limitations as used in 
former Code 1933, § 69-308 (see now 
0.C.G.A. § 36-33-5) so employed, though 
not expressly naming it, contemplated for- 
mer Code 1933, § 3-1004 (see now 
0.C.G.A. § 9-3-33). City of Rome v. 
Rigdon, 192 Ga. 742, 16 S.E.2d 902 (1941). 

Claim still pending when not con- 
sidered within 30 days. — When a 
governing authority does not consider and 
act upon a claim within 30 days from the 
time the action was commenced, it must 
follow that the claim will still be pending 
before the governing authority. City of 
Rome v. Rigdon, 192 Ga. 742, 16 S.E.2d 
902 (1941). 

Suspension of statute of limitations 
while claim pending. — Proviso in this 
section respecting the suspension of the 
statute of limitations is to the effect that 
the running of the statute shall be sus- 
pended during the time that the demand 
for payment is pending before the author- 
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ities without action on the authorities’ 
part. This necessarily means that so long 
as the claim for damages is pending before 
the governing authorities of the munici- 
pality, and the authorities have not acted 
upon the claim, the statute of limitations 
is suspended. City of Atlanta v. Truitt, 55 
Ga. App. 365, 190 S.E. 369 (1937). 

When a claim not having been acted on 
by the governing authority is still pending 
under the plain and unambiguous lan- 
guage of the second proviso of this section, 
the statute of limitations is suspended not 
merely for 30 days, no action on the claim 
having been taken, but after 30 days up to 
the institution of suit. City of Rome v. 
Rigdon, 192 Ga. 742, 16 S.E.2d 902 (1941) 
(see O.C.G.A. § 36-33-5). 

It was not intended by the legislature 
that a municipality by refusing or omit- 
ting to act upon a claim could thereby 
delay or prevent institution of suit, and 
have the statute of limitations operative 
against the other party during the same 
period. City of Rome v. Rigdon, 192 Ga. 
742, 16 S.E.2d 902 (1941). 

Trial court erred by dismissing an 
arrestee’s suit against a city alleging false 
arrest and other claims as being 
time-barred for not being filed within the 
two-year limitation period established in 
0.C.G.A. § 9-3-33 because the arrestee 
established that the arrestee had pro- 
vided a timely ante litem notice, pursuant 
to O.C.G.A. § 36-33-5(b), to the city and 
had properly included evidence of the no- 
tice in the record as an exhibit to the 
appellate brief. Simon v. City of Atlanta, 
287 Ga. App. 119, 650 S.E.2d 783 (2007). 

Municipality’s failure to answer 
claim no bar to action. — When it 
appeared from the petition in which the 
plaintiff sought to recover for personal 
injuries alleged to have been received by 
plaintiff as a result of a city’s negligence in 
the maintenance of one of the city’s 
streets, that the cause of action accrued 
January 23, 1938, and a claim therefor 
was filed with the governing authority of 
the defendant municipal corporation on 
January 19, 1940 (within the period of 
limitations), and that the defendant had 
never acted upon the claim, the plaintiff’s 
cause of action had not become barred by 
the statute of limitations upon the filing of 
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the suit on February 24, 1940. City of 
Rome v. Rigdon, 64 Ga. App. 625, 13 
S.E.2d 709, aff'd, 192 Ga. 742, 16 S.E.2d 
902 (1941). 

Even though there was no evidence 
that plaintiff provided written notice 
of plaintiff’s claim as is required by 
0.C.G.A. § 36-33-5 before filing suit since 
the trial court found that genuine issues 
of material fact remained regarding the 
city’s liability for continuing trespass 
summary judgment was proper only as to 
those trespasses or nuisances which oc- 
curred more than four years prior to the 
filing of the complaint. Maxwell v. City of 
Chamblee, 212 Ga. App. 135, 441 S.E.2d 
257, modified on other grounds, 264 Ga. 
635, 452 S.E.2d 488 (1994). 

Filing of suit after expiration of 
30-day claim period. — While this stat- 
ute only prevents suit being filed within 
the period of 30 days after the filing of the 
claim with the city authorities, the statute 
does not prevent the filing of the suit at 
any time after the expiration of the 30 
days, irrespective of whether or not the 
city authorities have acted on the claim. 
City of Atlanta v. Truitt, 55 Ga. App. 365, 
190 S.E. 369 (1987). 

When period begins to run. — Time 
within which the notice must be given in 
order to comply with the statute begins to 
run on the day the breach of the city’s duty 
occurred. Schaefer v. Mayor of Athens, 120 
Ga. App. 301, 170 S.E.2d 339 (1969). 

Suit may not be filed until 30 days 
from filing of claim. — This section 
clearly prevents the filing of a suit against 
the municipality until after the expiration 
of 30 days from the filing of the claim in 
writing with the municipal authorities as 
required. Of course, this claim must be 
filed within the period of the statute of 
limitations, and before the plaintiffs’ right 
of action is barred. City of Atlanta v. 
Truitt, 55 Ga. App. 365, 190 S.E. 369 
(1937). 

0.C.G.A. § 36-33-5 contemplates that 
suit shall not be brought until after the 
municipal authorities have acted upon the 
claim, or have failed to take action 
thereon within 30 days. Jones v. City of 
Austell, 166 Ga. App. 808, 305 S.E.2d 653 
(1983). 

Effect of only part of injury occur- 
ring within statutory period. — While 
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the ante litem notice required to be given 
by this section is a prerequisite to the 
maintenance of an action against a city, if 
it appears from the notice that a part of 
the injury from which the claim arises 
occurred within the six-month period im- 
mediately preceding the notice, a general 
demurrer (now motion to dismiss) will not 
lie for noncompliance with this statute. 
City of Gainesville v. Moss, 108 Ga. App. 
713, 134 S.E.2d 547 (1963), overruled on 
other grounds, City of Chamblee v. Max- 
well, 264 Ga. 635, 452 S.E.2d 488 (1994). 

Municipality may answer claim af- 
ter period elapsed. — Length of time in 
which to consider and act upon a claim 
against a municipal corporation under 
this section has reference to consideration 
and action by public officers as affecting 
the public interest. It is not declared that 
the governing authority may not consider 
and act upon the claim after 30 days have 
elapsed. It could be to the public interest 
to have longer than 30 days. The object is 
to facilitate adjustment without suit, and 
there is no express withdrawal of power to 
consider and act. Thus, the quoted part of 
the first proviso of this section is merely 
directory, and not a limitation of author- 
ity. City of Rome v. Rigdon, 192 Ga. 742, 
16 S.E.2d 902 (1941). 

Effect of disability. — When the per- 
son to whom the claim belongs under 
former Code 1933, § 69-308 (see now 
0.C.G.A. § 36-33-5) is a person under 
disability as set forth in O.C.G.A. 
§§ 9-3-90 and 9-3-98, the limitation pe- 
riod does not begin to run until such time 
as the disability shall have been removed. 
City of Barnesville v. Powell, 124 Ga. App. 
132, 183 S.E.2d 55 (1971); Barnum v. 
Martin, 135 Ga. App. 712, 219 S.E.2d 341 
(1975); Lowe v. Pue, 150 Ga. App. 234, 257 
S.E.2d 209 (1979); City of Fairburn v. 
Cook, 188 Ga. App. 58, 372 S.E.2d 245, 
cert. denied, 188 Ga. App. 911, 372 S.E.2d 
245 (1988); Jacobs v. Littleton, 241 Ga. 
App. 403, 525 S.E.2d 433 (1999). 

Mental and physical incapacitation 
tolls statute. — When a person has a 
cause of action for personal injuries 
against a municipal corporation for which, 
as a condition precedent to its enforce- 
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ment, the person is required to give the 
statutory notice provided for in this sec- 
tion, and where, as a result of the occur- 
rence giving rise to the cause of action, 
such person becomes mentally and physi- 
cally incapacitated so as to be incapable of 
acting individually in carrying on the per- 
son’s business and in prosecuting the per- 
son’s claim, the time limit for giving the 
statutory notice of the person’s claim is 
tolled until such time as the person re- 
gains the capacity to act individually or 
until such time as a guardian is appointed 
and actually does act for the person, or 
until such time as one bona fide acting for 
the person as next friend actually gives 
the defendant municipality such notice. 
When a suit is brought thereafter by such 
next friend during the continuing disabil- 
ity of the plaintiff showing a notice given 
to the defendant more than 30 days prior 
to the filing thereof it is not subject to 
general demurrer (now motion to dismiss) 
on the ground that such notice was not 
timely given. City of Atlanta v. Barrett, 
102 Ga. App. 469, 116 S.E.2d 654 (1960). 

Plaintiff waiting past expiration of 
30-day period protected. — When a 
plaintiff, though having the right to sue 
immediately after the expiration of the 
30-day period, nevertheless waits longer 
pending action on the demand by the 
municipal authorities, the plaintiff does so 
by permission of the law as well as under 
guaranty of the law that so long as the 
claim was pending without action the 
statute would not run against the plain- 
tiff. It necessarily follows that this case is 
not to be governed by the general rule as 
to computing the limitation period from 
the time the cause of action accrues, but 
that it is governed by the exception found 
in the second proviso to this section, so far 
as it relates to the statute of limitations. 
City of Rome v. Rigdon, 192 Ga. 742, 16 
S.E.2d 902 (1941). 

Effect of later discovery of addi- 
tional injury. — Later discovery by 
plaintiff that plaintiff was suffering from 
additional injury from plaintiff’s previous 
fall does not toll or extend the time for 
giving the requisite ante litem notice. 
Schaefer v. Mayor of Athens, 120 Ga. App. 
301, 170 S.E.2d 339 (1969). 

Effect of period ending on Sunday. — 
If the statutory six-months period for 
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the giving of the notice ends on a Sunday, 
it does not extend the time to the Monday 
following since the period is measured in 
months, not days. Schaefer v. Mayor of 
Athens, 120 Ga. App. 301, 170 S.E.2d 339 
(1969). 

When the plaintiff failed to give 
notice to a municipality within six 
months of the claim’s origin, the court did 
not err in dismissing the complaint. Per- 
due v. City Council, 137 Ga. App. 702, 225 
S.E.2d 62 (1976); Anderson v. City of 
Glenwood, 893 F. Supp. 1086 (S.D. Ga. 
1995). 

Tolling of claims against municipal 
corporations. — In a tort action brought 
by a passenger against a regional trans- 
portation authority, the reversal of the 
denial of the authority’s motion for judg- 
ment on the pleadings was upheld be- 
cause by its terms, O.C.G.A. § 36-33-5(d) 
permitted the tolling of the period of lim- 
itation only for claims against municipal 
corporations and it was not a municipal 
corporation. Foster v. Ga. Regl Transp. 
Auth., 297 Ga. 714, 777 S.E.2d 446 (2015). 

Case of continuing nuisance. — No- 
tice to a city alleged to have been given 
within six months from the expiration of 
the four-year statute of limitations period 
during which the nuisance sued on contin- 
uously caused damage to the petitioner’s 
property was given within the time pre- 
scribed by this section. Vickers v. City of 
Fitzgerald, 216 Ga. 476, 117 S.E.2d 316 
(1960), overruled on other grounds, City of 
Chamblee v. Maxwell, 264 Ga. 635, 452 
S.E.2d 488 (1994). 

Upon giving the six-month notice re- 
quired by O.C.G.A. § 36-33-5, a property 
owner who incurs damage as a result of a 
continuing nuisance or trespass main- 
tained by a municipality is entitled within 
the four-year period of limitations, to re- 
cover only those damages incurred during 
the six-months preceding the giving of 
such notice. The recovery of any damages 
incurred prior thereto would be barred, 
since no timely notice of claim therefor 
was given pursuant to this section; over- 
ruling Vickers v. City of Fitzgerald, 216 
Ga. 476, 117 S.E.2d 316 (1960); City of 
Gainesville v. Moss, 108 Ga. App. 713(2), 
134 S.E.2d 547 (1963). City of Chamblee v. 
Maxwell, 264 Ga. 635, 452 S.E.2d 488 
(1994). 
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When a property owner failed to give 
any written notice to a city prior to filing a 
complaint for continuing trespass, sum- 
mary judgment in favor of the city was 
proper as to the owner’s claim for dam- 
ages resulting from any continuing tres- 
pass “event” which occurred more than six 
months prior to the filing of the complaint. 
Any claim for damages resulting from a 
continuing trespass “event” which oc- 
curred within six months of the filing of 
the complaint was subject to a plea in 
abatement, rather than a motion seeking 
substantive adjudication. City of 
Chamblee v. Maxwell, 264 Ga. 635, 452 
S.E.2d 488 (1994). 

Trial court properly granted summary 
judgment to the city on the claimant’s tort 
claims arising from the back up of a sewer 
that flooded the claimant’s home as no 
genuine dispute existed that the claimant 
did not file a written ante litem notice 
with the city within six months of the 
happening of the event that gave rise to 
the claim, the first flooding. The claimant 
was required to file written notice within 
that time even though the claimant al- 
leged the flooding was a continuing nui- 
sance as the city was entitled to notice 
arising from the first flooding so the city 
could attempt to fix the problem and the 
claimant’s failure to timely give the city 
written notice meant the city could not be 
held liable. Cundy v. City of Smyrna, 264 
Ga. App. 535, 591 S.E.2d 447 (2008). 

Trial court properly determined that 
the property owners’ claims of property 
damage, based on a continuing nuisance 
due to sewage backup, that occurred more 
than six months prior to the filing of their 
ante litem notice pursuant to O.C.G.A. 
§ 36-33-5(b) were barred as untimely; al- 
though a prior letter could have consti- 
tuted an ante litem notice, the four-year 
limitations period under 0O.C.G.A. 
§ 9-3-30 had run prior to the institution of 
the lawsuit such that any claims in the six 
months prior to that letter were also 
barred. Davis v. City of Forsyth, 275 Ga. 
App. 747, 621 S.E.2d 495 (2005). 

Disability of infancy is only removed 
when party affected reaches that party’s 
lawful majority. Barnum v. Martin, 135 
Ga. App. 712, 219 S.E.2d 341 (1975). 

Statute will not run against minor rep- 
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resented in litigation by next friend or 
guardian ad litem. Barnum v. Martin, 135 
Ga. App. 712, 219 S.E.2d 341 (1975). 

Appointment of a guardian does not 
operate to start the statute of limitations 
running against the minor or the guard- 
ian in cases when the title to the cause of 
action is in the minor. Barnum v. Martin, 
135 Ga. App. 712, 219 S.E.2d 341 (1975). 

Notice to city employees not re- 
quired. — O.C.G.A. § 36-33-5 requires 
notice only if the claim is against the 
municipality; the statute does not require 
ante litem notice to individual employees 
of a municipality. Jacobs v. Littleton, 241 
Ga. App. 403, 525 S.E.2d 433 (1999). 


Procedure 


Necessity of alleging timely notice. 
— An action for damages for personal 
injuries against a municipality which fails 
to allege that the plaintiff’s claim has 
been presented in writing to the munici- 
pality within six months of the occurrence 
of the injury is subject to general demur- 
rer (now motion to dismiss). Jones v. City 
Council, 100 Ga. App. 268, 110 S.E.2d 691 
(1959). 

That part of the holding in Dover v. City 
of Jackson, 246 Ga. App. 524 (2000), re- 
quiring an ante litem notice for a statu- 
tory claim for attorney fees and costs of 
litigation is overruled because it is con- 
trary to the specific statutory language, 
which limits its applicability to claims 
brought “on account of injuries to person 
or property”; the holding also ignores the 
courts’ duty to strictly construe the stat- 
ute because it is in derogation of common 
law. Greater Atlanta Home Builders 
Ass’n, Inc. v. City of McDonough, 322 Ga. 
App. 627, 745 S.E.2d 830 (2013). 

Substantial compliance must be al- 
leged. — In a claim for money damages 
against a municipal corporation on ac- 
count of injuries to person or property, the 
petition must affirmatively allege a com- 
pliance with the provisions of this section 
and unless it does so, it should be dis- 
missed on demurrer (now motion to dis- 
miss). Saunders v. City of Fitzgerald, 113 
Ga. 619, 38 S.E. 978 (1901); Hooper v. City 
of Atlanta, 26 Ga. App. 221, 105 S.E. 723 


LOCAL GOVERNMENT 


36-33-5 


(1921); Grooms v. City of Hawkinsville, 31 
Ga. App. 424, 120 S.E. 807 (1923); Newton 
v. City of Moultrie, 37 Ga. App. 631, 141 
S.E. 322 (1928). 

While giving of notice is a condition 
precedent to bringing an action, the giving 
of such notice is at once part and parcel of 
the enforcement of the right and it is an 
inseparable part of the bringing of the 
action. It is a part of the procedure for 
enforcing the right and as such it must 
affirmatively appear in the petition, either 
in the body thereof or by an exhibit 
thereto that such notice has been given. A 
petition which does not thus affirmatively 
show performance of the condition prece- 
dent is subject to general demurrer (now 
motion to dismiss). City of Atlanta v. 
Barrett, 102 Ga. App. 469, 116 S.E.2d 654 
(1960); Bituminous Cas. Corp. v. R.D.C., 
Inc., 334 F. Supp. 1163 (N.D. Ga. 1971). 

Compliance with this section must 
be alleged in the complaint or else the 
complaint cannot state a cause of action. 
City of Atlanta v. Frank, 120 Ga. App. 273, 
170 S.E.2d 265 (1969). 

Allegations of compliance are not 
subject to demurrer (now motion to 
dismiss) merely because no copy of a claim 
was attached to the petition. Habersham 
County v. Cornwall, 38 Ga. App. 419, 144 
S.E. 55 (1928). 

When no allegation in complaint 
that notice given to city, claim not 
maintainable. — O.C.G.A. § 36-33-5 re- 
quires written notice of the charges to the 
municipal corporation. When a complaint 
does not make any allegation that written 
notice was given to a city, no claim based 
on state law can be maintained against 
the city. Dague v. Riverdale Athletic Ass’n, 
99 F.R.D. 325 (N.D. Ga. 1983). 

Effect of allegation of notice in re- 
newal petition. — An allegation in the 
renewal petition to the effect that prior to 
the institution of the former suit, which 
was against a municipal corporation, the 
plaintiff had served upon the defendant a 
written notice of claim, as provided by this 
section, in which the plaintiff claimed 
damages arising out of the same cause of 
action as that sued on in the renewal 
petition, is not an allegation as to the 
cause of action sued on in the former suit. 
Barber v. City of Rome, 39 Ga. App. 225, 
146 S.E. 856 (1929). 
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Giving of notice is part of trial pro- 
cess. City of Atlanta v. Frank, 120 Ga. 
App. 273, 170 S.E.2d 265 (1969). 

Stipulation as to receiving notice. 
— In a nuisance suit by homeowners 
against the City of Atlanta with regard to 
recurrent flooding in a neighborhood, the 
trial court erred in granting the city’s 
motion for judgment notwithstanding the 
verdict as to one homeowner based on the 
homeowners’ alleged failure to put forth 
any evidence that those homeowners 
served the city with the statutorily re- 
quired ante litem notice; because the re- 
cord demonstrated that the city stipulated 
that one of the homeowners had provided 
ante litem notice, the trial court erred in 
granting a judgment notwithstanding the 
verdict as to that homeowner, but since 
there was no citation in the record as to 
the other homeowner providing ante litem 
notice to the city, granting of the city’s 
motion for judgment notwithstanding the 
verdict as to that homeowner was proper. 
City of Atlanta v. Broadnax, 285 Ga. App. 
430, 646 S.E.2d 279 (2007), cert. denied, 
No. S07C1445, 2007 Ga. LEXIS 615, 648 
(Ga. 2007), overruled on other grounds, 
Royal Capital Dev. LLC v. Md. Cas. Co., 
291 Ga. 262, 728 S.E.2d 234 (2012). 

Failure to rebut allegation of notice 
in amended complaint. — When plain- 
tiff, in plaintiff's amended complaint, al- 
leged plaintiff gave the ante litem notice 
required by O.C.G.A. § 36-33-5, but the 
defendants failed to rebut the allegation 
in the amended complaint, the dismissal 
of the complaint under 0O.C.G.A. 
§ 36-33-5 was improper. Harper v. Savan- 
nah Police Dep’t, 179 Ga. App. 449, 346 
S.E.2d 891 (1986). 

Municipality required to consider 
claim. — After plaintiffs furnish a suffi- 
cient ante litem notice, the municipality is 
required to consider and act on the claim 
by settlement or denial. City of Claxton v. 
Claxton Poultry Co., 134 Ga. App. 679, 
215 S.E.2d 718 (1975). 

Evasive answer treated as admis- 
sion. — Petition alleged that notice of 
claim for damages was given to the defen- 
dant municipal corporation. The defen- 
dant being chargeable with knowledge of 
the service upon it of this notice, and its 
answer to this allegation of the petition 
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being evasive, the answer will be treated 
as an admission that the notice was given 
as alleged. Mayor of Madison v. Bearden, 
22 Ga. App. 376, 96 S.E. 572, cert. denied, 
22 Ga. App. 803 (1918). 

Availability of discovery. — Further 
discovery procedures are available to the 
city on the same basis offered by law to 
parties in all litigation proceedings. City 
of Claxton v. Claxton Poultry Co., 134 Ga. 
App. 679, 215 S.E.2d 718 (1975). 

Municipality may not demand addi- 
tional information or hearing. — 
There is no requirement contemplated by 
the statute that after receipt of a notice of 
claim the municipality may require addi- 
tional information, or that the city may 
demand that the complainant appear be- 
fore the city’s council for an informational 
hearing. City of Claxton v. Claxton Poul- 
try Co., 134 Ga. App. 679, 215 S.E.2d 718 
(1975). 

Compliance with section must be 
proven. — When, in an action for per- 
sonal injuries against a city, compliance 
with this section is alleged, and such alle- 
gation is denied by the city, it is a neces- 
sary part of the plaintiff’s case that plain- 
tiff prove compliance with the statute, and 
on failure to show substantial compliance 
therewith it is not error to grant a non- 
suit. City of Tallapoosa v. Brock, 138 Ga. 
622, 75 S.E. 644 (1912); Bostwick v. City of 
Griffin, 141 Ga. 120, 80 S.E. 657 (1913). 

When the trial record did not 
clearly establish that six-months’ 
ante litem notice was not given, it was 
error to dismiss the claim against the 
municipal corporation. Brackett v. City of 
Atlanta, 149 Ga. App. 147, 253 S.E.2d 786 
(1979). 

Plaintiff bound by acts alleged in 
notice. — Petition on which the plaintiff 
seeks recovery against the city must be 
based on the claimed negligent transac- 
tion as set out in the notice given to the 
city, and plaintiff cannot proceed against 
the city upon acts of negligence different 
from those set out in that notice. City of 
Atlanta v. Harris, 52 Ga. App. 56, 182 S.E. 
202 (1935). 

Plaintiff’s action for malicious 
prosecution was premature, as was 
plaintiff’s ante litem notice to the defen- 
dant municipality, when plaintiff’s indict- 
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ment for theft of services had been 
dead-docketed, since termination of that 
prosecution in plaintiff’s favor was a pre- 
requisite to bringing of a malicious prose- 
cution suit and dead-docketing of a case 
does not terminate a malicious prosecu- 
tion case. Webster v. City of E. Point, 164 
Ga. App. 605, 294 S.E.2d 588 (1982). 

Premature suit grounds for abate- 
ment, not summary judgment. — Com- 
pliance with O.C.G.A. § 36-33-5 is a con- 
dition precedent to filing suit against the 
city, but the filing of suit against the city 
prior to the expiration of 30 days from the 
time of filing the claim is a matter that is 
properly raised as a plea in abatement 
and not a proper subject for summary 
judgment. Jones v. City of Austell, 166 Ga. 
App. 808, 305 S.E.2d 653 (1983). 

Dismissal, rather than summary 
judgment, is appropriate in cases when 
the merits cannot be reached because of 
the plaintiff’s failure to satisfy the notice 
requirements of O.C.G.A. § 36-33-5. 
Robinette v. Johnston, 637 F. Supp. 922 
(M.D. Ga. 1986). 

Dismissal of premature suit is with- 
out prejudice. — In cases in which the 
merits could not have been reached be- 
cause of the failure of the plaintiff to 
satisfy a precondition, such as when a suit 
is filed prior to the expiration of 30 days 
from the time of filing the claim, the 
appropriate action is dismissal of the case 
on motion. Such a dismissal should be 
without prejudice, and, having no res 
judicata effect, would not bar the filing of 
another suit. Jones v. City of Austell, 166 
Ga. App. 808, 305 S.E.2d 653 (1983). 

Complaint properly amended after 
notice of claim given. — Claim by an 
association of taxicab owners that a city 
violated procedural due process by failing 
to provide the association’s members with 
proper notice of violations of regulations 
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was improperly dismissed for failure to 
comply with the ante-litem notice require- 
ments of O.C.G.A. § 36-33-5 when the 
association failed to give notice of the 
claim before filing the association’s origi- 
nal complaint, withdrew the claim from 
the complaint, gave notice under O.C.G.A. 
§ 36-33-5, and then amended the original 
complaint to add the claim; the notifica- 
tion could not have been accomplished 
simply by amending the complaint after 
the action was filed, and to the extent that 
City of Atlanta v. Fuller, 164 S.E.2d 364 
(1968) held otherwise, that case was over- 
ruled, but the procedure followed by the 
association satisfied the procedural re- 
quirement of giving the city an opportu- 
nity to investigate the claim so as to 
determine whether to settle the claim 
without resorting to litigation, and the 
association was not procedurally barred 
from pursuing the association’s claim for 
the alleged due process violations that 
occurred in the six months before the 
ante-litem notice was given. Atlanta Taxi- 
cab Co. Owners Ass’n v. City of Atlanta, 
281 Ga. 342, 638 S.E.2d 307 (2006). 

Effect of nonsuit on proof of notice. 
— In an action against a municipality for 
personal injuries, duly renewed after the 
grant of a nonsuit in a substantially sim- 
ilar former action in the superior court, 
the former judgment cannot be taken as 
having determined that the petition was 
insufficient, and that the plaintiff had no 
right to recover, because plaintiff’s notice 
of injury to the municipality was legally 
insufficient under this section, especially 
since it is not made to appear that the 
sufficiency of the notice was in anywise 
determined or questioned in the former 
action by demurrer (now motion to dis- 
miss) or otherwise, or that the nonsuit 
was granted for any reason other than 
that the evidence as to negligence was 
insufficient to authorize a recovery. Jones 
v. Mayor of Savannah, 52 Ga. App. 537, 
184 S.E. 353 (1936). 
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nance requiring notice of claim for dam- 
ages from injuries in street as affected by 
the conditions which caused the injury, 10 
A.L.R. 249. 

Necessity of presenting claim against 
municipality for damaging property, 52 
A.L.R. 639. 

Right of person not named as claimant 
in notice of claim to municipality to sus- 
tain action thereon, 63 A.L.R. 1080. 

Power of municipality to consent to 
judgment against itself, 67 A.L.R. 1503. 

Places within operation of statute or 
ordinance requiring notice of claim as a 
condition of municipal liability for inju- 
ries, 72 A.L.R. 840. 

Waiver of failure to give notice of claim 
or injury as condition of municipal liabil- 
ity for injury from defect in street or other 
public place, 82 A.L.R. 749; 159 A.L.R. 
329; 65 A.L.R.2d 1278. 

What amounts to claim for personal 
injury within statute or ordinance requir- 
ing notice as condition of municipal liabil- 
ity, 97 A.L.R. 118. 

Requirement of notice of injury or claim 
as condition of action against municipality 
as applicable to injury or death of munic- 
ipal officer or employee, 98 A.L.R. 522. 

Statute of limitations as applicable to 
actions by or against school districts, 98 
A.L.R. 1221. 

Construction, application, and effect of 
statutory provisions avoiding effect of in- 
accuracy or omission in notice of injury 
required as condition of municipal liabil- 
ity, 103 A.L.R. 298. 

Power of city, town, or county or its 
officials to compromise claim, 105 A.L.R. 
170; 15 A.L.R.2d 1359. 

Continuing character of municipality’s 
negligence and injury or damage there- 
from as affecting requirement of notice to 
municipality, 116 A.L.R. 975. 

When statute of limitations commences 
to run as to action against municipality 
for damages to riparian premises by pol- 
lution of stream by discharge of sewage, 
122 A.L.R. 1509. 

Necessity and sufficiency of statement 
as to amount of damages or compensation 
claimed, in notice or claim required as 
condition of municipal liability for injury 
to person or property, 136 A.L.R. 1368. 

Waiver of, or estoppel to assert, defects 
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in notice of claim against county or mu- 
nicipality, 148 A.L.R. 637. 

Necessity and sufficiency of statement 
in notice of tort claim against county or 
municipality regarding identity of officers 
or employees chargeable with fault, 150 
A.L.R. 1054. 

Waiver of, or estoppel to assert, failure 
to give notice of claim of injury as condi- 
tion of liability of municipality, county, or 
other governmental agency for injury 
from defect in street, road, or other public 
place, 153 A.L.R. 329; 65 A.L.R.2d 1278. 

Use of abbreviations of name of munic- 
ipal body or private corporation in desig- 
nating party to judicial proceedings, 167 
A.L.R. 1217. 

Statute respecting presentation of lia- 
bility claim against municipality as affect- 
ing its powers in that field, 170 A.L.R. 237. 

Power of city, town, or county or its 
officials to compromise claim, 15 A.L.R.2d 
1359. 

Persons upon whom notice of injury or 
claim against municipal corporation may 
or must be served, 23 A.L.R.2d 969. 

Infancy or incapacity as affecting notice 
required as condition of holding munici- 
pality or other political subdivision liable 
for personal injury, 34 A.L.R.2d 725. 

Claimant’s deposition or statement 
taken by municipality or other political 
subdivision as statutory notice of claim for 
injury or as waiver thereof, 41 A.L.R.2d 
883. 

Effect of death as a result of injury on 
requirement of notice of claim against a 
city or other subordinate governmental 
unit, 51 A.L.R.2d 1128. 

Variance between notice of claim 
against municipality and proof as regards 
cause, manner, or locality of the accident, 
52 A.L.R.2d 966. 

Sufficiency of notice of claim against 
municipality with respect to nature of 
defect and cause of accident, 62 A.L.R.2d 
397. 

Sufficiency of notice of claim against 
municipality as regards description of per- 
sonal injury or property damage, 63 
A.L.R.2d 863. 

Sufficiency of notice of claim against 
municipality as regards identity, name, 
and residence of claimant, 63 A.L.R.2d 
911. 
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Waiver of, or estoppel to assert, failure 
to give required notice of claim of injury to 
municipality, county, or other governmen- 
tal agency or body, 65 A.L.R.2d 1278. 

Waiver of, or estoppel to rely upon, 
contractual limitation of time for bringing 
action against municipality or other polit- 
ical subdivision, 81 A.L.R.2d 1039. 

Necessity and sufficiency of plaintiff’s 
pleading of having given requisite notice 
or presented claim to municipality or 
other public body, 83 A.L.R.2d 1178. 

Claim for contribution or indemnifica- 
tion from another tort-feasor as within 
provisions of statute or ordinance requir- 
ing notice of claim against municipality, 
93 A.L.R.2d 1385. 

Power of municipal corporation to sub- 
mit to arbitration, 20 A.L.R.3d 569. 

Amount of damages stated in notice of 
claim against municipality or county as 
limiting amount of recovery, 24 A.L.R.3d 
965. 

Incapacity caused by accident in suit as 
affecting notice of claim required as con- 
dition of holding local governmental unit 
liable for personal injury, 44 A.L.R.3d 
1108. 

Modern status of the law as to validity 
of statutes or ordinances requiring notice 
of tort claim against local governmental 
entity, 59 A.L.R.3d 93. 
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Plaintiff's right to bring tort action 
against municipality prior to expiration of 
statutory waiting period, 73 A.L.R.3d 
1019. 

Actual notice or knowledge by govern- 
mental body or officer of injury or incident 
resulting in injury as constituting re- 
quired claim or notice of claim for injury 
— modern status, 7 A.L.R.4th 1063. 

Local government tort liability: minor- 
ity as affecting notice of claim require- 
ment, 58 A.L.R.4th 402. 

Insufficiency of notice of claim against 
municipality as regards statement of 
place where accident occurred, 69 
A.L.R.4th 484. 

Complaint as satisfying requirement of 
notice of claim upon states, municipali- 
ties, and other political subdivisions, 45 
A.L.R.5th 109. 

Persons or entities upon whom notice of 
injury or claim against state or state agen- 
cies may or must be served, 45 A.L.R.5th 
173. 

Sufficiency of notice of claim against 
local political entity as regards time when 
accident occurred, 57 A.L.R.5th 689. 

Waiver of, or estoppel to assert, failure 
to give or defects in notice of claim against 
state or local political subdivision — mod- 
ern status, 64 A.L.R.5th 519. 


36-33-6. Exemption of municipal property from levy and sale. 


Property of a municipal corporation in use for the public or held for 
future use for the public is not subject to levy and sale under executions. 
All property held by a municipal corporation is presumptively for public 


use. 


History. — Civil Code 1895, § 750; 
Civil Code 1910, § 899; Code 1933, 
§ 69-305. 

History of Code section. — This Code 
section is derived from the decision in 
Curry v. Mayor of Savannah, 64 Ga. 290 
(1879). 


Law reviews. — For article, “Cities 
and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 


JUDICIAL DECISIONS 


All property of every kind held by 
municipality is presumptively for 
public use, and while perhaps the pre- 
sumption may be overcome on proof of a 


holding for other purposes, as a mere 
investment to reap profits and save taxes, 
and with no ulterior purpose to apply the 
investment to the use or enjoyment of the 
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public thereafter, yet the onus would be 
upon the plaintiff in execution to make 
that proof. Curry v. Mayor of Savannah, 
64 Ga. 290, 37 Am. R. 74 (1879). 

Municipal property held in propri- 
etary capacity subject to sale. — As a 
general rule, property held by a munici- 
pality for governmental or public uses 
cannot be sold without express legislative 
authority, but must be devoted to the use 
and purpose for which the property was 
intended; the rule is otherwise as to prop- 
erty held by a municipality in the munic- 
ipality’s proprietary or private capacity if 
not devoted to any specific public use. 
Kirkland v. Johnson, 209 Ga. 824, 76 
S.E.2d 396 (1953). 

Land not used for public use sub- 
ject to sale. — Though land be bought for 
a public use, if not actually used for such 
purpose it cannot be said to be held by the 
municipality as a public trust, and may be 
sold. Kirkland v. Johnson, 209 Ga. 824, 76 
S.E.2d 396 (1953). 
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When property held by municipal- 
ity for governmental or public use is 
abandoned as to such use, the munici- 
pality may sell the property without ex- 
press legislative approval. Kirkland v. 
Johnson, 209 Ga. 824, 76 S.E.2d 396 
(1953). 

Town schoolhouse is not subject to 
levy and sale by virtue of judgment and 
execution against the town, regardless of 
whether it is run as a free school, or 
rented to private teachers, who charge 
tuition; and consequently, if the house be 
destroyed by fire, the insurance therefor 
cannot be reached by garnishment by the 
judgment creditor. Fleishel & Kimsey v. 
Hightower, 62 Ga. 324 (1879); Walden v. 
Town of Whigham, 120 Ga. 646, 48 S.E. 
159 (1904). 

Cited in Pembroke State Bank v. Bal- 
boa Ins. Co., 144 Ga. App. 609, 241 S.E.2d 
483 (1978). 


OPINIONS OF THE ATTORNEY GENERAL 


Lease to private entity prohibited 
absent express authority. — Property 
held by a municipality for the public use 
and the benefit of the municipality's citi- 


zens cannot be leased to a private entity 
without express legislative authority in 
the absence of other applicable exceptions. 
1992 Op. Atty Gen. No. U92-9. 


RESEARCH REFERENCES 


C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 1153, 1154, 1162. 
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CHAPTER 34 
POWERS OF MUNICIPAL CORPORATIONS 
GENERALLY 
Sec. Sec. 
36-34-1. Legislative intent. corporations having population 
36-34-2. Powers relating to administra- of more than 300,000. 
tion of government generally. 36-34-5.3. Leases and contracts for oper- 
36-34-3. Acquisition and operation of ation and maintenance of pub- 
certain buildings and facilities; lic zoos in municipal corpora- 
contracts with other political tions having population of 
subdivisions for joint use. more than 300,000. 
36-34-4. Establishment of facilities and 36.346 Financing of facilities and ser- 
services for treatment of vices. 
patients. 36-34-7. Powers suppl 
ere : -34-7. pplemental. 
36-34-5. Acquisition and construction of 36-343. Provisions of chapter general 


water and sewage systems. 
36-34-5.1. Lease agreements for provid- 
ing library services. 
36-34-5.2. Leases and contracts for oper- 
ation and maintenance of bo- 
tanical gardens in municipal 


Cross references. — Constitutional 
provision authorizing General Assembly 
to provide for self-government of munici- 
palities, Ga. Const. 1983, Art. IX, Sec. II, 
Para. II. Authority of governing body, 


law; enactment of local or spe- 
cial laws on subject matters 
covered by chapter; effect of 
chapter upon amendment of 
municipal charters. 


planning agency, of municipality to ap- 
prove plans for clearance, development, of 
blighted areas, § 8-4-5. Resolution of con- 
flicts between this chapter and T. 36, C. 
35, § 36-35-8. 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this chapter 
are included in the annotations for this 
chapter. 

In light of the similarity of the statutory 
provisions, opinions decided under former 
law are included in the opinions for this 
chapter. 

Municipality is a political division 
of the state, having for the municipality’s 
object the administration of a portion of 
the power of government delegated to the 
municipality for that purpose. Cruise v. 
City of Rome, 94 Ga. App. 373, 94 S.E.2d 
617 (1956); Spence v. Rowell, 213 Ga. 145, 
97 S.E.2d 350 (1957) (decided under for- 
mer Code 1933, § 22-108). 

Nature of powers possessed by mu- 
nicipal corporation. — Municipal cor- 


poration possesses, and can exercise, the 
following powers, and no others: first, 
those granted in express words; second, 
those necessarily or fairly implied; third, 
those essential to the declared objects and 
purposes of the corporation — not simply 
convenient, but indispensable. Jewel Tea 
Co. v. City Council, 59 Ga. App. 260, 200 
S.E. 503 (1938) (decided under former 
law). 

Powers granted to municipal cor- 
porations are to be strictly construed, 
and if there is any reasonable doubt of the 
existence of the power, it will be resolved 
against the municipality. Kirkland v. 
Johnson, 209 Ga. 824, 76 S.E.2d 396 
(1953) (decided under former Code 1933, 
§ 69-203). 

Any fair, reasonable doubt concern- 
ing the existence of power is resolved 
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by the courts against the municipal 
corporation. Jewel Tea Co. v. City Coun- 
cil, 59 Ga. App. 260, 200 S.E. 503 (1938) 
(decided under former law). 

Powers of municipal corporation 
are fixed by the municipality’s charter 
and by general statutory authority relat- 
ing to such corporations, and the munici- 
pal corporation may exercise such powers 
as are expressly delegated to the munici- 
pality, as well as those which would be 
reasonably implied from the express 
terms of the charter. Kirkland v. Johnson, 
209 Ga. 824, 76 S.E.2d 396 (1953) (decided 
under former Code 19338, § 69-203). 

Duty to protect citizen. — Municipal- 
ity, like the state as a whole, owes as the 
municipality’s paramount duty to the cit- 
izen the protection of the citizen’s person 
and property. Cruise v. City of Rome, 94 
Ga. App. 373, 94 S.E.2d 617 (1956) (de- 
cided under former law). 
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Municipal corporation is without 
authority, not only to contract or incur 
liability, but to donate the municipality’s 
money or property, unless authorized by 
the municipality’s charter or some general 
law of the state. Such a power is not 
conferred by a general welfare provision 
in the charter. Miller v. City of Cornelia, 
188 Ga. 674, 4 S.E.2d 568 (1939) (decided 
under former law). 

Municipalities have right to control 
burials in public cemeteries. — Munic- 
ipalities, under authority to protect the 
health of a municipality’s citizens, have 
the right to control, by reasonable regula- 
tions, the interment and disinterment of 
bodies in public or municipal cemeteries. 
Mayor of Savannah y. Colding, 181 Ga. 
260, 181 S.E. 821 (1935) (decided under 
former law). 

Cited in City of Athens v. McGahee, 178 
Ga. App. 76, 341 S.E.2d 855 (1986). 


OPINIONS OF THE ATTORNEY GENERAL 


Municipality cannot, even with ap- 
proval by referendum election, con- 
struct building for rental to private 
industry as municipalities have no au- 


thority to enter into business. 1954-56 Op. 
Att’y Gen. p. 489 (decided under former 
law). 


RESEARCH REFERENCES 


ALR. — Power of municipality to exact 
license tax or fee from interurban carrier, 
31 A.L.R. 594. 

Power of municipal corporation to sub- 
mit to arbitration, 40 A.L.R. 1370. 

Power of municipal corporation or au- 
thorities to employ detective, 45 A.L.R. 
737. 

Delegation by municipality of its powers 
as to building regulations, 46 A.L.R. 88. 

Power of municipality to acquire and 
operate ice plant, 46 A.L.R. 836; 68 A.L.R. 
872. 

Power of municipal corporation to fix 
rates of motor vehicles for hire, 65 A.L.R. 
1364. 

Power of municipality as to billboards 
and outdoor advertising, 72 A.L.R. 465. 

Power of municipal corporation to em- 
ploy attorney, 83 A.L.R. 135. 

Power of municipality to classify for 
purposes of taxation as affected by classi- 


fication made by state or its failure to 
classify, 110 A.L.R. 1203. 

Power of municipality to impose chain 
store license tax, 111 A.L.R. 596. 

Delegation to board or officer of police 
power to require vacation, destruction, or 
repair of individual building deemed by 
such officer or board unsafe or insanitary, 
apart from noncompliance with specific 
regulations, 114 A.L.R. 446. 

Right of municipality to invoke consti- 
tutional provisions against acts of state 
legislature, 116 A.L.R. 1037. 

Power of municipalities or other politi- 
cal subdivisions to engage in a joint proj- 
ect or enterprise, 123 A.L.R. 997. 

Municipal ordinance relating to persons 
engaged in specified occupations or profes- 
sions as applicable to officials or employ- 
ees of state or political subdivision other 
than the municipality, 123 A.L.R. 1383. 

Municipal license as affecting munici- 
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pality’s exercise of police power adversely 
to licensee, 124 A.L.R. 523. 

Power of municipal corporation to con- 
tribute financially to municipal league or 
other organizations of a similar character, 
169 A.L.R. 1230. 

Power of municipality to sell, lease, or 
mortgage public utility plant or interest 
therein, 61 A.L.R.2d 595. 


36-34-1. Legislative intent. 


LOCAL GOVERNMENT 


36-34-1 


Power of municipal corporation to sub- 
mit to arbitration, 20 A.L.R.3d 569. 

Power of municipal corporation to lease 
or sublet property owned or leased by it, 
47 A.L.R.3d 19. 

Power of municipality to charge nonres- 
idents higher fees than residents for use of 
municipal facilities, 57 A.L.R.3d 998. 


It is declared to be the intention of the General Assembly to vest 


certain general powers in the governing body of each of the municipal 
corporations of this state, such powers to be in addition to or cumulative 
of those which any municipal corporation may now have under its 
charter or any other special or general law. It is the purpose of this 


grant of general powers: 


(1) To provide authority for all municipal corporations to exercise 
certain common functions of local government; 


(2) To provide for local self-government to the extent of the powers 


granted; and 


(3) To relieve the necessity for special legislative action by the 
General Assembly to the extent of the powers granted in this chapter. 


History. — Ga. L. 1962, p. 140, § 1. 
Law reviews. — For article, “The Mu- 
nicipal Home Rule Act of 1965,” see 3 Ga. 


St. B. J. 333 (1967). For annual survey of 
construction law, see 56 Mercer L. Rev. 
109 (2004). 


JUDICIAL DECISIONS 


The 1962 Home Rule Act was in- 
tended to allow municipalities to exercise 
certain powers themselves, not to define 
the means by which the cities would and 
could manage a municipalities’ affairs. 
Sadler v. Nijem, 251 Ga. 375, 306 S.E.2d 
257 (1983). 

No municipal corporations possess 
inherent powers; instead, the corpora- 
tions possess only such powers as are 
expressly delegated by the legislature. Ev- 
idence of express delegation by the legis- 
lature is found in the charter of each 
municipality. Palmer v. Hall, 380 F. Supp. 
120 (M.D. Ga. 1974), modified, 517 F.2d 
705 (5th Cir. 1975). 

Powers and authority of mayor and 
aldermen derived from city charter. 


— Legislature has not enacted general 
laws giving any general powers to either 
mayors or aldermen of municipal corpora- 
tions. Therefore, the powers and authority 
of the mayor and aldermen are derived 
from the charter of the city. Palmer v. 
Hall, 380 F. Supp. 120 (M.D. Ga. 1974), 
modified, 517 F.2d 705 (5th Cir. 1975). 
Conflicting special law unconstitu- 
tional. — Georgia Laws 1968, p. 2953, 
providing for collective bargaining for 
Chatham County public employees, vio- 
lates Ga. Const. 1945, Art. I, Sec. IV, Para. 
I (see now Ga. Const. 1983, Art. III, Sec. 
VI, Para. IV), since it is a special law 
dealing with matters provided for by the 
general law under Ga. L. 1962, p. 140, 
§§ 1 and 2 (see now O.C.G.A. §§ 36-34-1 
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and 36-34-2). Local 574, Int’l Assn of 
Firefighters v. Floyd, 225 Ga. 625, 170 
S.E.2d 394 (1969). 

Taxpayer actions. — Local govern- 
ment provisions applicable to municipal 
corporations do not provide for derivative 
actions by taxpayers in the name of a 
municipality. Taxpayers may bring direct 
actions in mandamus to compel or enjoin 
city officials to perform a public duty or 
sue city officials for damages in connection 
with the unlawful expenditure of public 
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funds with any recovery to be paid to the 
city. Common Cause/Ga. v. Campbell, 268 
Ga. App. 599, 602 S.E.2d 333 (2004), aff’d, 
279 Ga. 480, 614 S.E.2d 761 (2005). 

Cited in Allison v. Medlock, 224 Ga. 37, 
159 S.E.2d 384 (1968); Bituminous Cas. 
Corp. v. R.D.C., Inc., 334 F. Supp. 1163 
(N.D. Ga. 1971); Paige v. Gray, 437 F. 
Supp. 137 (M.D. Ga. 1977); CSX Transp., 
Inc. v. City of Garden City, 196 F. Supp. 2d 
1288 (S.D. Ga. 2002). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 139 et seq. 


Political Subdivisions, § 10. 


36-34-2. Powers relating to administration of government gen- 
erally. 


In addition to the other powers which it may have, the governing 
body of any municipal corporation shall have the following powers, 
under this chapter, relating to the administration of municipal govern- 
ment: 


(1) The power to establish municipal offices, agencies, and employ- 
ments; 


(2) The power to define, regulate, and alter the powers, duties, 
qualifications, compensation, and tenure of all municipal officers, 
agents, and employees, provided that the members of the municipal 
governing body shall not have the right to fix or change their own 
terms or the terms of their successors, nor to alter their own salaries 
or compensation, except pursuant to the authority of Code Section 
36-35-4, nor to alter such duties or responsibilities as are specifically 
given to a particular elective official by charter; 


(3) The power to authorize any of the officers, agents, and employ- 
ees of the municipal corporation to serve, in any manner prescribed 
by applicable law, any process, summons, notice, or order on all 
persons, as defined in Code Section 1-3-3 therein named, when: 


(A) The paper to be served arises out of or relates to an activity 
or condition conducted or maintained by such person within the 
territorial jurisdiction of the municipal corporation in violation of 
an applicable law or ordinance; and 


(B) The paper to be served originates in or is issued under the 
authority of the department or branch of municipal government 
employing such officer, agent, or employee. 
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Where any such paper names one or more persons who reside outside 
the territorial jurisdiction of the municipal corporation, the several 
sheriffs, marshals, and constables of the several counties of this state 
are authorized and directed to serve any such paper and make 
appropriate return of such service by them, as other process is served 
and returned, on such named persons residing in their respective 
jurisdictions, upon receipt of a written request to make such service, 
for the fees allowed for service of process issued by the superior courts 
of this state; 


(4) The power to establish merit systems, retirement systems, and 
insurance plans for all municipal employees and to establish insur- 
ance plans for school employees of independent municipal systems 
and to provide the method or methods of financing such systems and 
plans; 


(5) The power to contract with any state department or agency or 
any other political subdivision for joint services or the exchange of 
services; to contract with such agencies or subdivisions for the joint 
use of facilities or equipment; and to contract with any state agency 
or political subdivision to perform any service or execute any project 
for such agency or subdivision in which the municipal corporation has 
an interest; 


(6) The power to legislate, regulate, and administer all matters 
pertaining to absentee voting in municipal elections; and 


(7)(A) The power to grant franchises to or make contracts with 
railroads, street railways, or urban transportation companies, 
electric light or power companies, gas companies, steam-heat 
companies, telephone companies, water companies, and other 
public utilities for the use and occupancy of the streets of the city, 
for the purpose of rendering utility services, upon such conditions 
and for such time as the governing authority of the municipal 
corporation may deem wise and subject to the Constitution and the 
general laws of this state. 


(B) The amount of fees collected from customers of public utili- 
ties or companies as a result of franchise agreements or contracts 
authorized by this paragraph shall be itemized on bills or invoices 
transmitted to customers for utility services. The requirements of 
this subparagraph shall not apply to fees that are included in the 
system-wide charges or base rates of a public utility or company 
subject to a franchise agreement or contract. 


History. — Ga. L. 1962, p. 140, § 2; Ga. 1992, p. 2122, § 2; Ga. L. 1993, p. 91, 
L. 1973, p. 778, § 2; Ga. L. 1976, p. 188, § 36; Ga. L. 1995, p. 1189, § 1; Ga. L. 
§ 1; Ga. L. 1979, p. 645, § 1; Ga. L. 1987, 2007, p. 164, § 1/HB 107; Ga. L. 2012, p. 
p. 3, § 36; Ga. L. 1989, p. 812,§ 1; Ga. L. 847, § 2/HB 1115. 
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Cross references. — Home rule pow- 
ers of municipalities, Ga. Const. 1983, Art. 
IX, Sec. II, Paras. I-VII. Extent of interest 
obtainable by condemnor upon condemna- 
tion, § 22-2-85. Taxation of special fran- 
chises, § 48-5-420 et seq. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1993, “compen- 
sation” was substituted for “compensa- 
tions” in paragraph (2). 
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Law reviews. — For article, “The Use 
of the Police Power by Local Governments 
and Some Problems of Intergovernmental 
Relations,” see 8 J. of Pub. L. 109 (1959). 
For article, “Local Government and Con- 
tracts that Bind,” see 3 Ga. L. Rev. 546 
(1969). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PUBLIC EMPLOYEES 
FRANCHISES 


General Consideration 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this Code sec- 
tion are included in the annotations for 
this Code section. 

Section not retrospective in opera- 
tion. — There is no intent expressed in 
paragraph (7) of O.C.G.A. § 36-34-2 or 
any of the remaining portions of that 
section which express an intent that the 
section be retrospective in the section’s 
operation or act as a ratification for prior 
acts of a municipality. Blue Ridge Tel. Co. 
v. City of Blue Ridge, 161 Ga. App. 452, 
288 S.E.2d 705 (1982). 

Municipal corporation is a political 
division of the state, and is a public 
corporation, having for the municipality’s 
object the administration of a portion of 
the power of government delegated to the 
municipality for such purpose. It is a 
creature of the General Assembly and the 
municipality’s charter powers may be en- 
larged, lessened, or completely withdrawn 
at the will of the municipality’s creator. 
Spence v. Rowell, 213 Ga. 145, 97 S.E.2d 
350 (1957) (decided under former Code 
1933, § 22-103). 

Nature of powers possessed by mu- 
nicipal corporation. — Municipal cor- 
poration possesses, and can exercise, the 
following powers, and no others: first, 
those granted in express words; second, 
those necessarily or fairly implied; third, 
those essential to the declared objects and 


purposes of the corporation — not simply 
convenient, but indispensable. Jewel Tea 
Co. v. City Council, 59 Ga. App. 260, 200 
S.E. 503 (1938) (decided under former 
law). 

Freedom to interpret powers. — 
Grant of authority under 0O.C.G.A. 
§ 36-34-2 does not define the means by 
which the cities would and could manage 
the city’s affairs or prohibit municipal 
governing authorities from choosing how 
such powers shall be exercised. City of 
Atlanta v. McKinney, 265 Ga. 161, 454 
S.E.2d 517 (1995). 

Any fair, reasonable doubt concern- 
ing the existence of power is resolved 
by the courts against the municipal corpo- 
ration. Jewel Tea Co. v. City Council, 59 
Ga. App. 260, 200 S.E. 503 (1938) (decided 
under former law). 

Disposition of business by resolu- 
tion. — Proper disposition of administra- 
tive business by council of municipal cor- 
poration is by resolution. Allen v. Wise, 
204 Ga. 415, 50 S.H.2d 69 (1948) (decided 
under Ga. L. 1898, pp. 255, 256). 

Estoppel of council to question le- 
gality of election. — When a council by 
mistake of law duly advertised and held 
an election at the wrong time, participat- 
ing as candidates themselves, the council 
are estopped from bringing an action quo 
warranto to question legality. Dorsey v. 
Ansley, 72 Ga. 460 (1884) (decided under 
Ga. L. 1872, p. 19). 

City cannot regulate construction 
of substation on power company’s 
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property. — City did not have the au- 
thority, under O.C.G.A. § 36-34-2(7), to 
regulate the construction of a power sub- 
station on property owned by the power 
company since the city’s authority was 
limited to a utility’s use of city property. 
City of Buford v. Ga. Power Co., 276 Ga. 
590, 581 S.E.2d 16 (2003). 

Cited in Georgia Power Co. v. 
Zimmerman, 133 Ga. App. 786, 213 S.E.2d 
12 (1975); Savage v. City of Atlanta, 242 
Ga. 671, 251 S.E.2d 268 (1978); Brown v. 
City of E. Point, 152 Ga. App. 801, 264 
S.E.2d 267 (1979); City of Athens v. 
McGahee, 178 Ga. App. 76, 341 S.E.2d 855 
(1986); City of LaGrange v. Troup County 
Elec. Membership Corp., 200 Ga. App. 
418, 408 S.E.2d 708 (1991); Clark v. City 
of Zebulon, 156 F.R.D. 684 (N.D. Ga. 
1993); Angell v. Hart, 232 Ga. App. 222, 
501 S.E.2d 594 (1998). 


Public Employees 


Special legislation may not place 
restrictions in the form of mandatory 
collective bargaining upon the unlimited 
powers granted by Ga. L. 1962, p. 140, § 2 
(see now O.C.G.A. § 36-34-2) Local 574, 
Int'l Ass’n of Firefighters v. Floyd, 225 Ga. 
625, 170 S.H.2d 394 (1969). 

Conflicting special law unconstitu- 
tional. — Georgia Laws 1968, p. 2953, 
providing for collective bargaining for 
Chatham County public employees, vio- 
lates Ga. Const. 1945, Art. I, Sec. IV, Para. 
I (see now Ga. Const. 1983, Art. III, Sec. 
VI, Para. IV) since it is a special law 
dealing with matters provided for by the 
general law under Ga. L. 1962, p. 140, 
§§ 1 and 2 (see now O.C.G.A. §§ 36-34-1 
and 36-34-2). Local 574, Intl Assn of 
Firefighters v. Floyd, 225 Ga. 625, 170 
S.E.2d 394 (1969). 

Collective bargaining not required. 
— Powers of a municipality to regulate 
terms of employment may be executed by 
a city in any manner the city chooses, in 
the exercise of the city’s nondelegable dis- 
cretion. A city is not required to bargain 
collectively with any person or organiza- 
tion as to those powers. Local 574, Int’l 
Ass’n of Firefighters v. Floyd, 225 Ga. 625, 
170 S.E.2d 394 (1969). 
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City ordinance increasing pension 
plan contribution rate. — Trial court 
properly granted the city defendants sum- 
mary judgment on the city employees’ 
claims of breach of contract and unconsti- 
tutional impairment of contract regarding 
an ordinance increasing their pension 
plan contribution rate because the Geor- 
gia General Assembly expressly contem- 
plated that a municipal corporation’s pro- 
vision for employee retirement or pension 
benefits would be subject to being supple- 
mented by local law. Borders v. City of 
Atlanta, 298 Ga. 188, 779 S.E.2d 279 
(2015). 


Franchises 


Granting by municipality of fran- 
chise to distribute electricity in munici- 
pality is not an ultra vires act. Singer v. 
City of Cordele, 225 Ga. 323, 168 S.E.2d 
138 (1969). 

When power to grant franchises stems 
from paragraph (7) of Ga. L. 1962, p. 140, 
§ 2 (see now O.C.G.A § 36-34-2), there is 
no violation of former Code 1933, 
§ 69-202 (see now O.C.G.A. § 36-30-83). 
City of Lithonia v. Georgia Pub. Serv. 
Comm'n, 238 Ga. 339, 232 S.E.2d 832 
(1977). 

Municipality can set conditions. — 
Municipality has the authority to condi- 
tion the grant of a franchise upon require- 
ments as the municipality deems wise. 
Athens-Clarke County v. Walton Elec. 
Membership Corp., 265 Ga. 229, 454 
S.E.2d 510 (1995). 

Authority of city to charge fran- 
chise fee. — In O.C.G.A. § 46-3-14(b), 
nothing in the first sentence purports to 
prohibit a city from conditioning the city’s 
grant of a street franchise to an electric 
company upon the payment of a reason- 
able franchise fee, and the second sen- 
tence is a statutory preservation of the 
right of a “municipality” under paragraph 
(7) of O.C.G.A. § 36-34-2 to charge “any 
secondary supplier” a franchise fee, even 
when the municipality itself is also the 
primary supplier. City of Calhoun v. North 
Ga. Elec. Membership Corp., 264 Ga. 205, 
443 S.E.2d 469 (1994). 

Effect of rate schedule compatible 
with exercise of municipality’s dis- 
cretion in granting franchises. — Ju- 
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risdiction of the Public Service Commis- 
sion stems from the Georgia Constitution. 
Therefore, any indirect effect which a rate 
schedule might have upon a municipali- 
ty’s exercise of the municipality's discre- 
tion in granting franchises is entirely 
compatible with the authority granted the 
municipalities by paragraph (7) of this 
section. City of Lithonia v. Georgia Pub. 
Serv. Comm’n, 238 Ga. 339, 232 S.E.2d 
832 (1977). 

Electric company must show right 
to erect poles in land of highway. — To 
justify setting up the company’s poles in 
the land of a highway, a company which 
uses poles and wires in the transmission 
of electric currents must show that the 
company has acquired the right to do so, 
either by consent or condemnation from 
the owner of the soil. The designation by 
the municipality of the street where the 
poles may be set up is not enough. 
Donalson v. Georgia Power & Light Co., 
175 Ga. 462, 165 S.E. 440 (1932). 
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Acquiescence in use of streets by 
telephone company. — Acquiescence of 
the city during the period from the 1962 
enactment of paragraph (7) of O.C.G.A. 
§ 36-34-2 to the date of the judgment in 
the trial court, the city’s acquiescence in 
the use of the city streets and the opera- 
tion of the telephone system, is sufficient 
conduct on the part of the city so as to 
estop the city from denying the authority 
of the defendant telephone company to 
use the city streets during that period; but 
as the city’s acquiescence did not carry 
any promise, explicit or implicit, that the 
city would allow this fait accompli to con- 
tinue for any definite time or for any time 
into the future whatsoever, there is no 
basis upon which the city may be re- 
strained from exercising the city’s powers 
to abrogate this present informal arrange- 
ment. Blue Ridge Tel. Co. v. City of Blue 
Ridge, 161 Ga. App. 452, 288 S.E.2d 705 
(1982). 


OPINIONS OF THE ATTORNEY GENERAL 


City may establish personnel de- 
partment and merit board without the 
necessity of special Acts of the General 
Assembly. 1969 Op. Att’y Gen. No. 69-310. 

City may set up retirement system 
for city employees without necessity of 
amending city charter. 1970 Op. Att’y 
Gen. No. U70-80. 

State law does not prohibit grant of 
franchise to community antenna tele- 
vision system by municipality; cable tele- 
vision is not regulated by the Georgia 
Public Service Commission. 1970 Op. 
Att’y Gen. No. U70-190. 

State not exempt from franchise fee 
when paid indirectly. — While the state 
might not be required to pay a franchise 
fee or other tax directly to a city, in those 
situations where the state is paying 
money to a company, and that company is 


in turn remitting the money to the city as 
a franchise fee, it cannot be said that the 
state is the entity which is subject to the 
legal incidence of the tax so that it could 
successfully assert an exemption from 
such fees. 1976 Op. Att’y Gen. No. 76-42. 
Payment for utilities by depart- 
ment unaffected by taxes paid to mu- 
nicipality. — Obligation of the Depart- 
ment of Administrative Services to pay for 
utilities at an established rate is not af- 
fected by the fact that the sums paid may 
include or reflect taxes paid by the pro- 
vider of the services to a municipality. 
1976 Op. Atty Gen. No. 76-42. 
Municipal contributions to day 
care center. — Unless a provision in the 
city charter allows such an expenditure, a 
city may not contribute to a day care 
center. 1984 Op. Att’y Gen. No. U84-14. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 163 et seq., 224, 
236. 

C.J.S. — 29 C.J.S., Election, § 345 et 


seq. 37 C.J.S., Franchises, §§ 26, 27. 62 
C.J.S., Municipal Corporations, §§ 143, 
178, 416, 417, 490 et seq. 63 C.J.S., Mu- 
nicipal Corporations, § 863 et seq. 64 
C.J.S., Municipal Corporations, §§ 1169, 
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1171, 1178, 1180, 1181, 1192, 1292 et seq., 
1896 et seq. 

ALR. — Power of municipality to as- 
sume the duty of providing and maintain- 
ing railroad crossings, 1 A.L.R. 316. 

Power of public service commission to 
increase franchise rates, 3 A.L.R. 730; 9 
A.L.R. 1165; 28 A.L.R. 587; 29 A.L.R. 356. 

Power of municipal council to correct its 
minutes, 3 A.L.R. 1308. 

Power of municipality to exact license 
tax or fee from interurban carrier, 31 
A.L.R. 594. 

Power of municipal corporation to take 
out liability insurance, 33 A.L.R. 717. 

Forfeiture of street railway franchise 
for breach of condition, 34 A.L.R. 1413. 

Power of municipal corporation to pur- 
chase or charter a boat or barge, 39 A.L.R. 
1332. 

Power of municipal corporation to sub- 
mit to arbitration, 40 A.L.R. 1370. 

Liability of municipal corporation upon 
implied contract for use of property which 
it received under an invalid contract, 42 
A.L.R. 632. 

Liability of municipality as affected by 
license issued by municipal officer, 42 
A.L.R. 1208. 

Power of municipal corporation or au- 
thorities to employ detective, 45 A.L.R. 
737. 

Liability of municipal corporations and 
their licensees for the torts of independent 
contractors, 52 A.L.R. 1012. 

Power of municipality to transfer or 
assign its right to enforce assessment or 
lien for local improvements, 55 A.L.R. 667. 

Power of municipality to maintain pub- 
lic hack stand on property of carrier, 56 
A.L.R. 767. 

Power of municipal corporation to fix 
rates of motor vehicles for hire, 65 A.L.R. 
1364. 

Power of board to appoint officer or 
make contract extending beyond its own 
term, 70 A.L.R. 794; 149 A.L.R. 336. 

Duration of street franchise without 
fixed term, beyond the life of the grantee, 
71 A.L.R. 121. 

Discretion of civil service commission as 
regards promotional examinations for eli- 
gible list, 75 A.L.R. 1234. 

Power to include in municipal contract 
or proposal therefor, provisions designed 
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to relieve local unemployment, or encour- 
age local industries, 81 A.L.R. 255. 

Power of municipality to fix specific 
scale of wages or hours for employees of 
contractors or subcontractors for munici- 
pal contracts, 81 A.L.R. 349; 129 A.L.R. 
763. 

Power of municipal corporation to em- 
ploy attorney, 83 A.L.R. 135. 

Power of municipality to extend license 
regulation or occupation tax beyond its 
own territorial limits, 86 A.L.R. 917. 

Rights, duties, and remedy in respect of 
leasing or hiring public property to pri- 
vate person for occasional use, 86 A.L.R. 
1175. 

Estoppel of municipality to deny that it 
gave its consent to street franchise, 89 
A.L.R. 619. 

Profit factor in determining rates for 
municipally owned or operated public util- 
ity, 90 A.L.R. 700. 

Disposition of revenues from operation 
of revenue-producing enterprise owned by 
municipal corporation, 103 A.L.R. 579; 
165 A.L.R. 854. 

Power of municipal corporation, as ad- 
junct of public utility service furnished by 
it, to sell to consumers equipment neces- 
sary or convenient for use of the service, 
108 A.L.R. 1454. 

Power of municipality to classify for 
purposes of taxation as affected by classi- 
fication made by state or its failure to 
classify, 110 A.L.R. 1203. 

Right and duty of city and public utility 
upon expiration by limitation of street 
franchise, 112 A.L.R. 625. 

Power of county or municipality to ex- 
empt from taxation or otherwise aid or 
subsidize private enterprises conducted 
for recreational, exhibition, or entertain- 
ment purposes, 116 A.L.R. 889. 

Right of municipality to invoke consti- 
tutional provisions against acts of state 
legislature, 116 A.L.R. 1037. 

Right of municipality or other political 
subdivision to enforce against other party 
contract which was in excess of former’s 
power, or which did not comply with the 
conditions of its power in that regard, 122 
A.L.R. 1370. 

Power of municipalities or other politi- 
cal subdivisions to engage in a joint proj- 
ect or enterprise, 123 A.L.R. 997. 
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Municipal ordinance relating to persons 
engaged in specified occupations or profes- 
sions as applicable to officials or employ- 
ees of state or political subdivision other 
than the municipality, 123 A.L.R. 1383. 

Municipal license as affecting munici- 
pality’s exercise of police power adversely 
to licensee, 124 A.L.R. 523. 

Inclusion of different franchise rights or 
purposes in same ordinance, 127 A.L.R. 
1049. 

Power of municipality to agree to abide 
by conditions or regulations imposed by 
federal authority in respect of construc- 
tion, maintenance, or operation of a mu- 
nicipal public utility plant or enterprise, 
128 A.L.R. 620. 

Public regulation of dry cleaning and 
dyeing establishments, 128 A.L.R. 678. 

Statute relating to municipal fire de- 
partments as interference with local 
self-government, 141 A.L.R. 903. 

Implied or inherent power of municipal 
corporation to sell its real property, 141 
A.L.R. 1447. 

Validity, construction, and application 
of municipal ordinances relating to load- 
ing or unloading passengers by interur- 
ban buses on streets, 144 A.L.R. 1119. 

Certificates by state authorizing opera- 
tion of motorbus lines over section of high- 
way as affected by its subsequent annex- 
ation to city, 154 A.L.R. 1440. 

Governmental body’s right to enjoin 
breach of contract for unique or extraordi- 
nary services, 161 A.L.R. 881. 

Power of municipal corporation to con- 
tribute financially to municipal league or 
other organizations of a similar character, 
169 A.L.R. 1230. 

Discrimination between property 
within and that outside municipality or 
other governmental district as to public 
service or utility rates, 4 A.L.R.2d 595. 


POWERS OF MUNICIPAL CORPORATIONS 


36-34-3 


Power of city, town, or county or their 
officials to compromise claim, 15 A.L.R.2d 
1359. 

Liability of municipality in damages for 
its refusal to grant permit, license, or 
franchise, 37 A.L.R.2d 694. 

Power of municipality to sell, lease, or 
mortgage public utility plant or interest 
therein, 61 A.L.R.2d 595. 

Power of municipal corporation to sub- 
mit to arbitration, 20 A.L.R.3d 569. 

Right of municipal corporation to re- 
cover back from contractor payments 
made under contract violating competi- 
tive bidding statute, 33 A.L.R.3d 397. 

Validity and construction of municipal 
ordinances regulating community an- 
tenna television service (CATV), 41 
A.L.R.3d 384. 

Standing to contest award of, or acqui- 
sition of right to operate, cable TV certif- 
icate, license, or franchise in state court 
action, 78 A.L.R.3d 1255. 

Validity, construction, and application 
of enactments relating to requirement of 
residency within or near specified govern- 
mental unit as condition of continued em- 
ployment for policemen or firemen, 4 
A.L.R.4th 380. 

Placement, maintenance, or design of 
standing utility pole as affecting private 
utility’s liability for personal injury result- 
ing from vehicle’s collision with pole 
within or beside highway, 51 A.L.R.4th 
602. 

Validity, construction, and application 
of state enactment, order, or regulation 
expressly prohibiting sexual orientation 
discrimination, 82 A.L.R.5th 1. 

Construction and application of U.S. 
Const. Art. I, § 10, cl. 1, and state consti- 
tutional provisions proscribing state bills 
of attainder, 63 A.L.R.6th 1. 


36-34-3. Acquisition and operation of certain buildings and 
facilities; contracts with other political subdivisions 


for joint use. 


In addition to the other powers it may have, any municipal corpora- 
tion shall have the power, in the interest of the health and general 
welfare, to accept by gift, acquire, construct, lease, own, regulate, 
operate, improve, open, close, or extend public streets, alleys, side- 
walks, parks, swimming pools, golf courses, recreation grounds, air- 
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ports, airfields, parking areas, parking buildings, athletic fields, grand- 
stands and stadia buildings used or useful for sports, buildings used or 
useful for housing fairs and exhibits, buildings for educational pur- 
poses, libraries, buildings used or useful for poultry and livestock shows 
and exhibits, and buildings used or useful for public amusement 
purposes, together with facilities or buildings used for any combination 
of the above. Any municipal corporation may, under this chapter, 
contract with any other political subdivision for the joint use of any of 


such facilities. 


History. — Ga. L. 1962, p. 140, § 4. 

Cross references. — Municipal public 
libraries generally, § 20-5-20 et seq. 

Law reviews. — For article, “Local 
Government and Contracts that Bind,” 


see 3 Ga. L. Rev. 546 (1969). For article 
surveying developments in Georgia local 
government law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this section are 
included in the annotations for this Code 
section. 

This power is broad enough to au- 
thorize the governing authorities to exer- 
cise poor judgment so long as it is the 
governing authorities’ judgment and is 
not capricious and arbitrary. Goodman v. 
City of Atlanta, 246 Ga. 79, 268 S.E.2d 
663 (1980). 

Property dedicated to particular 
purpose cannot by the dedicatee, a mu- 
nicipality, be diverted from that purpose, 
except under the right of eminent domain. 
Donalson v. Georgia Power & Light Co., 
175 Ga. 462, 165 S.E. 440 (1932) (decided 
under former law). 

Occupant of city lot does not have 
any right in the name of an abutting 
municipal street as will preclude city 
governing authority from renaming the 


public thoroughfare. The only justiciable 
issue is whether the legislative action 
(naming or renaming the street) was 
taken for the public health or welfare or 
was, instead, accomplished arbitrarily, ca- 
priciously, maliciously, or with intent to 
cause injury to an abutting property 
owner or the general public. Goodman v. 
City of Atlanta, 246 Ga. 79, 268 S.E.2d 
663 (1980). 

Municipal corporation is without 
power to vacate a public thorough- 
fare unless authority to do so is conferred 
upon the municipal corporation in express 
terms or by necessary implication. City of 
Statesboro v. Dorman, 203 Ga. 25, 45 
S.E.2d 403 (1947) (decided under former 
law). 

Cited in Campbell v. City of Columbus, 
224 Ga. 279, 161 S.E.2d 299 (1968); 
Jonesboro Area Athletic Ass’n v. Dickson, 
227 Ga. 518, 181 S.E.2d 852 (1971); City of 
Gainesville v. Pritchett, 129 Ga. App. 475, 
199 S.E.2d 889 (1973). 
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Regulation of vehicular weights. — 
By establishing truck routes, a city may 
effectively regulate the amount of weight 
which may be carried on designated 
streets on a municipal street system. 1982 
Op. Att’y Gen. No. 82-20. 


Any city or county ordinances purport- 
ing to regulate vehicular weights must not 
exceed maximum weights permitted by 
0.C.G.A. § 32-6-26. 1982 Op. Att’y Gen. 
No. 82-20. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 192, 470 et seq. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 1148 et seq. 64 C.J.S., Municipal 
Corporations, §§ 1169, 1171. 

ALR. — Liability of municipal corpora- 
tion upon implied contract for use of prop- 
erty which it received under an invalid 
contract, 42 A.L.R. 632. 

Public “comfort stations,” 42 A.L.R. 891; 
55 A.L.R. 472. 

Measure of damages or compensation 
where property is taken to widen street, 
64 A.L.R. 1513. 

Power to include in municipal contract 
or proposal therefor, provisions designed 
to relieve local unemployment, or encour- 
age local industries, 81 A.L.R. 255. 

Aggregate of rent for entire period of 
lease of property to municipality as pres- 
ent indebtedness for purposes of condition 


of incurring, or limitation of amount of, 
municipal debt, 112 A.L.R. 278. 

Power of municipalities or other politi- 
cal subdivisions to engage in a joint proj- 
ect or enterprise, 123 A.L.R. 997. 

Auditorium or stadium as public pur- 
pose for which public funds may be ex- 
pended or taxing power exercised, 173 
A.L.R. 415. 

Necessity for adhering to statutory pro- 
cedure prescribed for vacation, discontin- 
uance, or change of route of street or 
highway, 175 A.L.R. 760. 

Granting or taking of lease of property 
by municipality as within authorization of 
purchase or acquisition thereof, 11 
A.L.R.2d 168. 

Power of municipality to charge nonres- 
idents higher fees than residents for use of 
municipal facilities, 57 A.L.R.3d 998. 

Liability to one struck by golf ball, 53 
A.L.R.4th 282. 


36-34-4. Establishment of facilities and services for treatment 


of patients. 


In addition to the other powers it may have, the governing body of 


any municipal corporation may provide for the general health and 
welfare by establishing hospitals and clinics for the reception and 
treatment of charitable and pay patients. It shall have the power to 
contract with any state agency or political subdivision of this state to 
provide joint facilities or services for the care and treatment of patients. 


History. — Ga. L. 1962, p. 140, § 3; Ga. 
L. 1992, p. 6, § 36. 
Cross references. — Hospital author- 


ities, T. 31, C. 7, A. 4. Care of indigent and 
elderly patients, T. 31, C. 8. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, Health, 
§§ 10, 11. 40A Am. Jur. 2d, Hospitals and 
Asylums, § 42 et seq. 56 Am. Jur. 2d, 
Municipal Corporations, Counties, and 
Other Political Subdivisions, § 481. 

C.J.S. — 39A C.J.S., Health and Envi- 
ronment, §§ 4, 6. 41 C.J.S., Hospitals, 
§ 12 et seq. 

ALR. — Power of municipality to ac- 
quire and operate ice plant, 68 A.L.R. 872. 


Power of municipalities or other politi- 
cal subdivisions to engage in a joint proj- 
ect or enterprise, 123 A.L.R. 997. 

Municipal power to condemn land for 
cemetery, 54 A.L.R.2d 1322. 

Power of municipality to charge nonres- 
idents higher fees than residents for use of 
municipal facilities, 57 A.L.R.3d 998. 
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36-34-5. Acquisition and construction of water and sewage sys- 


tems. 


(a) In addition to the other powers which it may have, any municipal 
corporation shall have the power under this chapter: 


(1) To acquire by gift, by purchase, or by the exercise of the right of 
eminent domain, to construct, to reconstruct, to improve, to better, 
and to extend any water system or sewage system, or both, within the 


municipal corporation; 


(2) To acquire by gift, by purchase, or by the exercise of the right of 
eminent domain any lands, easements, rights in lands, and water 


rights in connection therewith; 


(3) To operate and maintain any such systems for its own use and 


for: 


(A) Public and private persons within the territorial boundaries 
of the municipal corporation who use the system; or 


(B) Persons to whom the system is made available at the 
property owned by such persons; and 


(4) To prescribe, revise, and collect rates, fees, tolls, or charges for 
the services, facilities, or commodities: 


(A) Furnished to persons or users; or 


(B) Made available by such systems to the property owner at 
such owner’s property. When services are available but not used, 
the maximum rates, fees, tolls, or other charges imposed shall not 
exceed the minimum charge or fee imposed on a user of such 


system. 


(b) The provisions of subparagraphs (a)(3)(B) and (a)(4)(B) of this 
Code section shall apply with respect to an individual residential 
property owner only in the case of a municipality or public water system 
or project thereof that is exempted from the provisions of subsections (a) 
and (b) of Code Section 36-60-17.1 pursuant to subsection (c) of such 


Code section. 


History. — Ga. L. 1962, p. 140, § 6; Ga. 
L. 1985, p. 1393, § 1; Ga. L. 2007, p. 737, 
§ 1/HB 247. 

Cross references. — Powers and du- 
ties of Environmental Protection Division 
of Department of Natural Resources per- 
taining to sewage systems, waste treat- 
ment works, § 12-5-20 et seq. Contracts 
between Department of Natural Re- 
sources and municipalities pertaining to 


furnishing of water supplies, § 12-5-72. 
Powers and duties of Environmental Pro- 
tection Division of Department of Natural 
Resources with regard to public water 
systems, § 12-5-170 et seq. Permits for 
operation of solid waste handling, dis- 
posal, facilities, § 12-8-20 et seq. Reten- 
tion of contractual payments and creation 
of escrow accounts in contracts for instal- 
lation, improvement of water or sewer 
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facilities, § 13-10-81. Exercise of power of 
eminent domain for construction and op- 
eration of waterworks, § 22-3-60 et seq. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, a comma 
was added following “tolls” in the last 
sentence of subdivision (4) (now subdivi- 
sion (a)(4)(B)). 

Law reviews. — For article, “Local 
Government and Contracts that Bind,” 
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see 3 Ga. L. Rev. 546 (1969). For article 
advocating centralizing industrial and do- 
mestic waste treatment by local statutory 
amendments, see 23 Mercer L. Rev. 603 
(1972). For article surveying local govern- 
ment law in 1984-1985, see 37 Mercer L. 
Rev. 313 (1985). For annual survey of local 
government law, see 57 Mercer L. Rev. 289 
(2005). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this Code sec- 
tion are included in the annotations for 
this Code section. 

Property dedicated to a particular 
purpose cannot by the dedicatee, a mu- 
nicipality, be diverted from that purpose, 
except under the right of eminent domain. 
Donalson v. Georgia Power & Light Co., 
175 Ga. 462, 165 S.E. 440 (1932) (decided 
under former law). 

Power to condemn other property. 
— One municipality has power to con- 
demn under reasonable circumstances the 
public property of other municipalities. 
Mays v. State, 110 Ga. App. 881, 140 
S.E.2d 223 (1965). 

City cannot compel use of city wa- 
ter. — There is nothing in the general 
authority conferred upon a city under the 
law set forth in this section in respect to 
the acquisition or construction of a water 
system, in addition to any powers a mu- 
nicipality may already have, whereby a 
city can compel the use of city water, or 
connection to a city water system. City of 
Midway v. Midway Nursing & Convales- 
cent Ctr., Inc., 230 Ga. 77, 195 S.E.2d 452 
(1973). 

Nothing in the general authority con- 
ferred under O.C.G.A. § 36-34-5 in re- 
spect to the acquisition or construction of 
a water system, in addition to any powers 
a municipality may already have, empow- 
ers a city to compel the use of city water or 
connection to a city water system. Wall v. 
City of Athens, 663 F. Supp. 747 (M.D. Ga. 
1987), aff'd sub nom., McCallum v. Ath- 
ens, 976 F.2d 649 (11th Cir. 1992). 

No power to conspire with private 
parties. — While O.C.G.A. § 36-34-5 


does establish a policy to displace compe- 
tition with regulation to some degree, and 
the legislation immunizes some of the 
anticompetitive activities engaged in by 
the defendant in providing water services 
outside the city from antitrust attack un- 
der the state action exemption, the legis- 
lation does not provide the state action 
exemption for contracting and conspiring 
with private parties, as opposed to politi- 
cal subdivisions, to maintain artificially 
low rates for these private parties in ex- 
change for the private parties’ agreement 
not to engage in direct competition, and 
maintenance of a discriminatory rate 
schedule, without cost justification, in or- 
der to make up for the losses incurred by 
such conduct. Wall v. City of Athens, 663 
F. Supp. 747 (M.D. Ga. 1987), aff’d sub 
nom., McCallum v. Athens, 976 F.2d 649 
(11th Cir. 1992). 

Municipal corporation may not 
compel any person outside the municipal 
corporation’s territorial limits to accept 
water service which the municipality un- 
dertakes to furnish, nor may the munici- 
pal authorities be compelled to render 
such service. City of Moultrie v. Burgess, 
212 Ga. 22, 90 S.E.2d 1 (1955) (decided 
under former law). 

Municipal corporation does not be- 
come in any sense a public utility by 
reason of the fact that the municipal cor- 
poration is empowered to operate, and 
does operate, electric light and water 
plant. City of Moultrie v. Burgess, 212 Ga. 
22, 90 S.E.2d 1 (1955) (decided under 
former law). 

Constitutionality of different rates 
for those residing outside corporate 
limits. — Plaintiffs, having no right to 
demand water service from the city, may 
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purchase the water at the city’s charge 
therefor, or plaintiffs may decline to do so, 
at plaintiffs’ will, but the plaintiffs are in 
no position which authorizes the plaintiffs 
to complain of an excessive charge or a 
discriminating rate. Hence, there was no 
merit in the contention that the city’s 
ordinances which fixed different water 
rates for those who resided outside of the 
city’s corporate limits offended U.S. 
Const., amend. 14, or Ga. Const. 1945, 
Art. I, Sec. I, Para. II (see now Ga. Const. 
1983, Art. I, Sec. I, Para. II). City of 
Moultrie v. Burgess, 212 Ga. 22, 90 S.E.2d 
1 (1955) (decided under former law). 

Power to set rates in outlying terri- 
tories. — Municipal corporation may 
classify rates to be charged in outlying 
territories, and upon failure of customers 
to pay such charges, the municipal corpo- 
ration may discontinue the municipal cor- 
poration’s service. City of Moultrie v. Bur- 
gess, 212 Ga. 22, 90 S.E.2d 1 (1955) 
(decided under former law). 

Only “users” may be charged. — City 
is authorized to prescribe and collect 
rates, fees, and charges only for public and 
private consumers and users who actually 
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use the city’s sewer system. Hummings v. 
City of Woodbine, 253 Ga. 255, 319 S.E.2d 
862 (1984). 

Immunity from federal antitrust li- 
ability. — City’s anticompetitive opera- 
tion of a waterworks is protected from 
federal antitrust liability by the state ac- 
tion immunity doctrine under Parker v. 
Brown, 317 U.S. 341, 63 S. Ct. 307, 87 L. 
Ed. 315 (1948), and its progeny. McCallum 
v. City of Athens, 976 F.2d 649 (11th Cir. 
1992). 

Construction with O.C.G.A. 
§ 36-36-7. — In a dispute concerning a 
city’s desire to access water lines owned by 
a county but located in an area annexed 
by the city, it was determined, upon dis- 
cerning the interplay between O.C.G.A. 
§§ 36-34-5 and 36-36-7(b), that the city 
was not permitted access to the line in 
question absent compliance with one of 
the three methods enumerated in 
§ 36-34-5, namely by gift, purchase, or 
the exercise of the right of eminent do- 
main. Cobb County v. City of Smyrna, 270 
Ga. App. 471, 606 S.E.2d 667 (2004). 

Cited in Coweta County v. City of 
Newnan, 253 Ga. 457, 320 S.E.2d 747 
(1984). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 501 et seq. 

ALR. — Power of state to exact fee or 
require license for taking water from 
stream, 29 A.L.R. 1478. 

Duty of public utility to duplicate ser- 
vice, 52 A.L.R. 1111. 

Power of municipalities or other politi- 
cal subdivisions to engage in a joint proj- 
ect or enterprise, 123 A.L.R. 997. 

Power of municipality to agree to abide 
by conditions or regulations imposed by 
federal authority in respect of construc- 
tion, maintenance, or operation of a mu- 
nicipal public utility plant or enterprise, 
128 A.L.R. 620. 

Waters: right of municipality, as ripar- 
ian owner, to use of water for public sup- 
ply, 141 A.L.R. 639. 

Liability of municipality for fire loss due 
to its failure to provide or maintain ade- 
quate water supply or pressure, 163 
A.L.R. 348. 


Liability of municipal corporation for 
damage to property resulting from inade- 
quacy of drains and sewers due to defects 
in plan, 173 A.L.R. 1031. 

Discrimination between property 
within and that outside municipality or 
other governmental district as to public 
service or utility rates, 4 A.L.R.2d 595. 

Granting or taking of lease of property 
by municipality as within authorization of 
purchase or acquisition thereof, 11 
A.L.R.2d 168. 

Right of municipality or public to use of 
subsurface of street or highway for pur- 
poses other than sewers, pipes, conduits 
for wires, and the like, 11 A.L.R.2d 180. 

Right to compel municipality to extend 
its water system, 48 A.L.R.2d 1222. 

Municipal operation of sewage disposal 
plant as governmental or proprietary 
function, for purposes of tort liability, 57 
A.L.R.2d 1336. 

Municipality’s liability for damage re- 
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sulting from obstruction or clogging of 
drains or sewers, 59 A.L.R.2d 281. 

Municipality’s liability arising from 
negligence or other wrongful act in carry- 
ing out construction or repair of sewers 
and drains, 61 A.L.R.2d 874. 

Right to condemn property in excess of 
needs for a particular public purpose, 6 
A.L.R.3d 297. 

Propriety of injunctive relief against di- 
version of water by municipal corporation 
or public utility, 42 A.L.R.3d 426. 

Right of municipality to refuse services 
provided by it to resident for failure of 
resident to pay for other unrelated ser- 
vices, 60 A.L.R.3d 714. 


POWERS OF MUNICIPAL CORPORATIONS 


36-34-5.1 


Validity and construction of regulation 
by municipal corporation fixing sewer-use 
rates, 61 A.L.R.3d 1236. 

What constitutes “state action” render- 
ing public official’s participation in private 
antitrust activity immune from applica- 
tion of federal antitrust laws, 109 A.L.R. 
Fed. 758. 

Construction and application of 7 USCA 
§ 1926(b), prohibiting curtailment or con- 
ditioning of water or sewer service based 
on inclusion within municipal borders, 
146 A.L.R. Fed. 387. 


36-34-5.1. Lease agreements for providing library services. 


Notwithstanding any provision of law to the contrary, each municipal 
corporation of this state is authorized, in the discretion of its governing 
authority, to enter into valid and binding lease agreements with 
nonprofit corporations, classified as public foundations (not private 
foundations) under the United States Internal Revenue Code, for the 
stated purpose of providing library services for any period of time not to 


exceed 15 years. 


History. — Ga. L. 1981, p. 833, $ 1; Ga. 
L. 1987, p. 191, § 9. 

Editor’s notes. — Ga. L. 1987, p. 191, 
§ 10, not codified by the General Assem- 
bly, provided that this Act is applicable to 
taxable years ending on or after March 11, 
1987, and that a taxpayer with a taxable 
year ending on or after January 1, 1987, 
and before March 11, 1987, may elect to 
have the provisions of that Act apply. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 


tax, penalty, and interest liabilities and 
refund eligibility for prior taxable years 
shall not be affected by that Act. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 
provisions of the federal Tax Reform Act of 
1986 and of the Internal Revenue Code of 
1986 which as of January 1, 1987, were 
not yet effective become effective for pur- 
poses of Georgia taxation on the same 
dates as they become effective for federal 
purposes. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 493. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 1147. 


ALR. — Exercise of eminent domain for 
purpose of library, 66 A.L.R. 1496. 
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36-34-5.2. Leases and contracts for operation and maintenance 
of botanical gardens in municipal corporations hav- 
ing population of more than 300,000. 


Notwithstanding any provision of law to the contrary, any municipal 
corporation of this state having a population of more than 300,000 
according to the United States decennial census of 1970 or any future 
such census is authorized, in the discretion of its governing authority, to 
enter into valid and binding leases and contracts with private persons, 
firms, associations, or corporations for any period of time not to exceed 
50 years to provide for the operation and maintenance of botanical 
gardens on municipal property. 


History. — Ga. L. 1979, p. 4196, § 1; 
Code 1981, § 36-34-5.2, enacted by Ga. L. 
1982, p. 2107, § 37. 


36-34-5.3. Leases and contracts for operation and maintenance 
of public zoos in municipal corporations having pop- 
ulation of more than 300,000. 


Notwithstanding any provision of law to the contrary, any municipal 
corporation of this state having a population of more than 300,000 
according to the United States decennial census of 1970 or any future 
such census is authorized, in the discretion of its governing authority, to 
enter into valid and binding leases and contracts with private persons, 
firms, associations, or corporations for any period of time not to exceed 
50 years to provide for the operation and maintenance of public zoos on 
municipal property. 


History. — Ga. L. 1980, p. 3734, § 1; 
Code 1981, § 36-34-5.3, enacted by Ga. L. 
1982, p. 2107, § 38. 


36-34-6. Financing of facilities and services. 


The governing body of each municipal corporation of this state is 
given the authority to issue, refund, and liquidate financial obligations, 
including bonds, incurred to finance any facilities or services which 
such municipal corporation undertakes to provide under authority of 
this chapter, subject to the provisions of the Constitution of this state 
and the general laws applicable to such bonds or other financial 
obligations. 


History. — Ga. L. 1962, p. 140, § 7. 
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POWERS OF MUNICIPAL CORPORATIONS 


36-34-8 


JUDICIAL DECISIONS 


Cited in Bituminous Cas. Corp. v. 
R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 511, 512. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2118 et seq., 2188 et seq. 

ALR. — Change in law as to municipal 
bonds as affecting bonds previously autho- 
rized or voted, but not issued, 19 A.L.R. 
1055. 

Assignment and transfer of government 
bonds, 22 A.L.R. 775. 

Sale of municipal or other public bonds 
at less than par or face value, 91 A.L.R. 7; 
162 A.L.R. 396. 

Validity of municipal bond issue for pur- 
pose of paying employees, 96 A.L.R. 1204. 

Funding or refunding obligations as 
subject to conditions respecting limitation 
of indebtedness or approval by voters, 97 
A.L.R. 442. 


36-34-7. Powers supplemental. 


Priority or preference as between differ- 
ent issues of bonds of municipalities or 
political subdivisions, absent express pro- 
visions in that regard, 108 A.L.R. 1018. 

Requirement of prior appropriation by 
municipal authorities as condition of mak- 
ing a contract or incurring expense as 
applicable to local improvements, or bond 
issue payable only out of special funds and 
not constituting an obligation of the mu- 
nicipality, 124 A.L.R. 1467. 

Kind or type of contractual obligation 
within general terms, “contracts,” “obliga- 
tions,” etc., or specific terms, “bonds,” 
“notes,” etc., in statute validating or legal- 
izing obligations of municipalities or other 
public bodies, 128 A.L.R. 1411. 

Estoppel by recitals in municipal bonds 
as to lawfulness of issue, 158 A.L.R. 938. 


The provisions of this chapter are in addition to the powers heretofore 
or hereafter granted to any municipal corporation. 


History. — Ga. L. 1962, p. 140, § 8. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 166. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 155, 156. 64 C.J.S., Municipal 
Corporations, § 1460. 


36-34-8. Provisions of chapter general law; enactment of local 
or special laws on subject matters covered by chapter; 
effect of chapter upon amendment of municipal char- 


ters. 


It is declared to be the intention of the General Assembly that the 


provisions of this chapter are general laws within the meaning of 
Article III, Section VI, Paragraph IV(a) of the Constitution. No local or 
special laws shall be enacted on subject matters over which municipal 
corporations are authorized to act pursuant to this chapter. Any 
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provision of any municipal charter heretofore enacted covering subject 
matters over which municipal corporations are authorized to act 
pursuant to this chapter shall be amended, modified, superseded, or 
repealed only in accordance with subsection (b) of Code Section 36-35-3. 


History. — Ga. L. 1972, p. 820, § 1; Ga. 
L. 1983, p. 3, § 57. 


RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 


ipal Corporations, Counties, and Other tions, §§ 139, 142, 150 et seq. 
Political Subdivisions, §§ 95, 163 et seq. 
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T.36, C.35 


CHAPTER 35 


HOME RULE POWERS 


Sec. 
36-35-1. 
36-35-2. 


Short title. 

Incorporation, dissolution, 
merger, and boundary changes 
by local Act or under general 
law; annexation of deannexed 
property. 

Adoption of ordinances, rules, 
and regulations; amendment of 
charters and amendment or re- 
peal of ordinances, rules, and 
regulations by petition and ref- 
erendum. 

Compensation and benefits for 
employees and members of 
governing authority; condi- 
tions and requirements gov- 
erning increases for elective 
members of governing author- 
ity. 

36-35-4.1. Reapportionment of election 


36-35-3. 


36-35-4. 


Cross references. — Constitutional 
provision authorizing General Assembly 
to provide for self-government of munici- 
palities, Ga. Const. 1983, Art. IX, Sec. II, 
Para. II. 

Law reviews. — For article, “Home 
Rule for Home Affairs,” see 1 Ga. L. Rev. 
24 (1927). For article analyzing alterna- 
tive means of implementing home rule 
legislation and advocating home rule for 
municipalities in light of numerous at- 
tempts to pass such legislation in Georgia, 
prior to repeal of Municipal Home Rule 
Law of 1951 (Ga. L. 1951, p. 116, § 1 et 
seq.) and adoption of the Municipal Home 
Rule Act of 1965 (this chapter), see 8 
Mercer L. Rey. 337 (1957). For article, 
“The Municipal Home Rule Act of 1965 
(this chapter),” see 3 Ga. St. B. J. 333 
(1967). For article discussing the develop- 
ment of the Municipal Home Rule Act of 
1965 (this chapter), see 4 Ga. St. B. J. 317 
(1968). For article, “Home Rule: Its Im- 


Sec. 

districts for municipal elec- 
tions. 

Filing of charter amendments 
or revisions, notices, and affi- 
davits; publication and distri- 
bution of amendments and re- 
visions by Secretary of State. 
Limitations on home rule pow- 
ers. 

36-35-6.1. Signs for privately owned busi- 
nesses. 

Provisions of chapter general 
law; enactment of local or spe- 
cial laws on subject matters 
covered by chapter; effect of 
chapter upon amendment of 
municipal charters. 

Effect of conflict with Chapter 
34. 


36-35-5. 


36-35-6. 


36-35-7. 


36-35-8. 


pact on Georgia Local Government Law,” 
see 8 Ga. St. B. J. 277 (1972). For article 
analyzing the changing relationship be- 
tween state and local governments in 
Georgia in light of “Amendment 19,” see 9 
Ga. L. Rev. 757 (1975). For article discuss- 
ing limitations on municipalities’ “home 
rule” powers, see 12 Ga. L. Rev. 805 
(1978). For article surveying recent legis- 
lative and judicial developments in zon- 
ing, planning and environmental law, see 
31 Mercer L. Rev. 89 (1979). For article 
surveying legislative and judicial develop- 
ments in Georgia local government law for 
1978-79, see 31 Mercer L. Rev. 155 (1979). 
For article, “Lawyers Who Represent Lo- 
cal Governments,” see 23 Ga. St. B. J. 58 
(1987). For annual survey article on local 
government law, see 50 Mercer L. Rev. 263 
(1998). 

For note discussing home rule in Geor- 
gia under 1947 Home Rule Act (Ga. L. 
1947, p. 118, § 1 et seq.), see 1 Mercer L. 
Rev. 280 (1950). 
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LOCAL GOVERNMENT 


36-35-1 


OPINIONS OF THE ATTORNEY GENERAL 


Municipal corporation which 
adopts or amends a retirement plan 
for the municipal corporation’s employees 
must publish a notice of intent. 1973 Op. 
Atty Gen. No. U73-119. 

Charter consolidating govern- 


36-35-1. Short title. 


ments of city and county should set out 
the desired powers of the consolidated 
government in an enumerated and spe- 
cific manner. 1969 Op. Att’y Gen. No. 
69-413. 


This chapter shall be known and may be cited as “The Municipal 


Home Rule Act of 1965.” 


History. — Ga. L. 1947, p. 1118, § 1; 
Ga. L. 1951, p. 116, § 1; Ga. L. 1965, p. 
298, § 1. 

Law reviews. — For article surveying 
developments in Georgia local govern- 


ment law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). For article, “The United States 
Supreme Court as Home Rule Wrecker,” 
see 34 Mercer L. Rev. 363 (1982). 


JUDICIAL DECISIONS 


Municipal Home Rule Act of 1965 
(this chapter) does not provide sole 
method by which General Assembly may 
amend a city charter so as to change city 
boundaries. Lee v. City of Jesup, 222 Ga. 
530, 150 S.E.2d 836 (1966), cert. denied, 
386 U.S. 993, 87 S. Ct. 1307, 18 L. Ed. 2d 
337 (1967). 

Constitutionality of local law ex- 
tending municipal boundaries. — Lo- 
cal law extending municipal boundaries 
does not violate the constitutional guaran- 
tee of due process of the law because it 
subjects property owners in the area an- 
nexed to taxation by the municipality; nor 
does the local law deny to such property 
owners equal protection of the law within 
the meaning of U.S. Const., amend. 14. 
Lee v. City of Jesup, 222 Ga. 530, 150 
S.E.2d 836 (1966), cert. denied, 386 U.S. 
993, 87 S. Ct. 1307, 18 L. Ed. 2d 337 
(1967). 

Constitutionality of Municipal Or- 
dinance. — Ordinance providing certain 
insurance benefits for dependents of city 
employees who qualified and registered as 
domestic partners, which defined “depen- 
dent” consistent with state law, did not 
violate the Georgia Constitution or the 
Municipal Home Rule Act. City of Atlanta 


v. Morgan, 268 Ga. 586, 492 S.E.2d 193 
(1997). 

Existence of prior statutes permit- 
ting enlargement of boundaries does not 
deprive General Assembly of power to 
alter and extend municipal boundaries 
without the consent of the persons af- 
fected thereby. Lee v. City of Jesup, 222 
Ga. 530, 150 S.E.2d 836 (1966), cert. de- 
nied, 386 U.S. 993, 87 S. Ct. 1307, 18 L. 
Ed. 2d 337 (1967). 

Both county governments and mu- 
nicipalities may levy taxes for public 
purposes connected with administration 
of county and city governments; as a cor- 
ollary to this principle, it follows that 
counties and municipalities may appro- 
priate and expend money for such public 
purpose. Peacock v. Georgia Mun. Ass’n, 
247 Ga. 740, 279 S.E.2d 434 (1981). 

Former Code 1933, § 69-904 et seq. 
was a “general law” and provided a 
method of municipal annexation as con- 
templated by the Municipal Home Rule 
Act of 1965 (see now O.C.G.A. § 36-35-1 et 
seq.). Niskey Lake Water Works, Inc. v. 
Garner, 228 Ga. 864, 188 S.E.2d 864 
(1972). 

Cited in Dodson v. Graham, 462 F.2d 
144 (5th Cir. 1972); Burnley v. Thompson, 
524 F.2d 1233 (5th Cir. 1975). 
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OPINIONS OF THE ATTORNEY GENERAL 


No city acting under this chapter 
could alter court having jurisdiction 


over state offenses. 1971 Op. Att’y Gen. 
No. U71-30. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 109, 110. 


36-35-2. Incorporation, dissolution, merger, and boundary 
changes by local Act or under general law; annexation 
of deannexed property. 


(a) No municipal corporation shall be incorporated, dissolved, 
merged, or consolidated with any other municipal corporation, or have 
its municipal boundaries changed except by local Act of the General 
Assembly or by such methods as may be provided by general law. 


(b) Whenever any local Act of the General Assembly deannexes 
property lying within the boundaries of a municipal corporation, such 
property shall not be subject to annexation under Chapter 36 of this 
title by the municipal corporation from which the property was 


deannexed for a period of three years from such deannexation. 


History. — Ga. L. 1947, p. 1118, § 2; 
Ga. L. 1951, p. 116, § 2; Ga. L. 1965, p. 
298, § 2; Ga. L. 1982, p. 3, § 36; Ga. L. 
1983, p. 545, § 1; Ga. L. 1992, p. 2592, 
§ 2. 


Law reviews. — For article, “The Mu- 
nicipal Home Rule Act of 1965 (this chap- 
ter),” see 3 Ga. St. B. J. 333 (1967). 


JUDICIAL DECISIONS 


Nature of general laws. — Laws op- 
erating uniformly throughout the state 
with respect to the subject matter, but 
applying only to cities or counties of a 
common class having a certain number of 
inhabitants or more, are general statutes 
as contemplated by this section. Niskey 
Lake Water Works, Inc. v. Garner, 228 Ga. 
864, 188 S.E.2d 864 (1972). 

Constitutionality of local law ex- 
tending municipal boundaries. — Lo- 
cal law extending municipal boundaries 
does not violate the constitutional guaran- 
tee of due process of the law because the 
local law subjects property owners in the 
area annexed to taxation by the munici- 
pality; nor does the local law deny to such 
property owners equal protection of the 


law within the meaning of U.S. Const., 
amend. 14. Lee v. City of Jesup, 222 Ga. 
530, 150 S.E.2d 836 (1966), cert. denied, 
386 U.S. 993, 87 S. Ct. 1307, 18 L. Ed. 2d 
337 (1967). 

Local act changing city limits so as 
to exclude developer’s property, 
thereby vitiating any authority of the city 
to permit development of the property, 
was not unconstitutional. Signa Dev. 
Corp. v. Fayette County, 259 Ga. 11, 375 
S.E.2d 839 (1989), cert. denied, 493 U.S. 
814, 110S. Ct. 63, 107 L. Ed. 2d 30 (1989). 

This chapter does not provide the 
sole method by which the General As- 
sembly may amend a city charter so as to 
change city boundaries. Lee v. City of 
Jesup, 222 Ga. 530, 150 S.E.2d 836 (1966), 
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cert. denied, 386 U.S. 993, 87 S. Ct. 1307, 
18 L. Ed. 2d 337 (1967). 

Existence of prior statutes permit- 
ting enlargement of boundaries does 
not deprive the General Assembly of the 
power to alter and extend municipal 
boundaries without the consent of the 


LOCAL GOVERNMENT 


36-35-3 


persons affected thereby. Lee v. City of 
Jesup, 222 Ga. 530, 150 S.E.2d 836 (1966), 
cert. denied, 386 U.S. 993, 87 S. Ct. 1307, 
18 L. Ed. 2d 337 (1967). 

Cited in Dodson v. Graham, 462 F.2d 
144 (5th Cir. 1972). 


OPINIONS OF THE ATTORNEY GENERAL 


Altering boundaries by local Act. — 
There is evidence of intent on the part of 
the General Assembly to retain authority 
to alter municipal boundaries through lo- 
cal Acts. 1975 Op. Att’y Gen. No. U75-59. 

“Deannexation” of property pres- 
ently lying within boundaries of munici- 
pal corporation may only be accomplished 


through local legislation amending the 
corporate charter so as to redefine the 
corporate boundaries. 1977 Op. Att’y Gen. 
No. U77-49. 

Annexation of state park. — Munic- 
ipality must have specific legislative ap- 
proval to annex state park. 1968 Op. Att’y 
Gen. No. 68-211. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 31 et seq., 74 et 
seq. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 15, 16, 24, 57, 73, 107. 


36-35-3. Adoption of ordinances, rules, and regulations; amend- 
ment of charters and amendment or repeal of ordi- 
nances, rules, and regulations by petition and referen- 


dum. 


(a) The governing authority of each municipal corporation shall have 
legislative power to adopt clearly reasonable ordinances, resolutions, or 
regulations relating to its property, affairs, and local government for 
which no provision has been made by general law and which are not 
inconsistent with the Constitution or any charter provision applicable 
thereto. Any such charter provision shall remain in force and effect 
until amended or repealed as provided in subsection (b) of this Code 
section. This Code section, however, shall not restrict the authority of 
the General Assembly, by general law, to define this home rule power 
further or to broaden, limit, or otherwise regulate the exercise thereof. 
The General Assembly shall not pass any local law to repeal, modify, or 
supersede any action taken by a municipal governing authority under 
this Code section, except as authorized under Code Section 36-35-6. 


(b) Except as provided in Code Section 36-35-6, a municipal corpo- 
ration may, as an incident of its home rule power, amend its charter by 
following either of the following procedures: 


(1) Municipal charters may be amended by ordinances duly ad- 
opted at two regular consecutive meetings of the municipal governing 
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authority, not less than seven nor more than 60 days apart. A notice 
containing a synopsis of the proposed amendment shall be published 
in the official organ of the county of the legal situs of the municipal 
corporation or in a newspaper of general circulation in the municipal 
corporation once a week for three weeks within a period of 60 days 
immediately preceding its final adoption. The notice shall state that 
a copy of the proposed amendment is on file in the office of the clerk 
or the recording officer of the municipal governing authority and in 
the office of the clerk of the superior court of the county of the legal 
situs of the municipal corporation for the purpose of examination and 
inspection by the public. The recording officer of the municipal 
governing authority shall furnish anyone, upon written request, a 
copy of the proposed amendment. No amendment under this para- 
graph shall be valid to change or repeal an amendment adopted 
pursuant to a referendum as provided in paragraph (2) of this 
subsection or to change or repeal a local Act of the General Assembly 
ratified in a referendum as provided in paragraph (2) of this subsec- 
tion or to change or repeal a local Act of the General Assembly ratified 
in a referendum by the electors of the municipal corporation unless at 
least 12 months have elapsed after such referendums. No amend- 
ment under this paragraph shall be valid if provision has been made 
therefor by general law; or 


(2)(A) Amendments to charters or amendments to or repeals of 
ordinances, resolutions, or regulations adopted pursuant to subsec- 
tion (a) of this Code section may be initiated by a petition, filed with 
the governing authority of the municipal corporation, containing, 
in cases of municipal corporations with a population of 5,000 or 
less, the signatures of at least 25 percent of the electors registered 
to vote in the last general municipal election; in cases of municipal 
corporations with a population of more than 5,000 but not more 
than 100,000, at least 20 percent of the electors registered to vote 
in the last general municipal election; and in cases of municipal 
corporations with a population of more than 100,000, at least 15 
percent of the electors registered to vote in the last general 
municipal election. The petition shall specifically set forth the exact 
language of the proposed amendment or repeal. The governing 
authority shall determine the validity of such petition within 50 
days of its filing with the governing authority. In the event that the 
governing authority determines that such petition is valid, it shall 
be the duty of such authority to issue the call for an election for the 
purpose of submitting such amendment or repeal to the registered 
electors of the municipal corporation for their approval or rejection. 
Such call shall be issued within one week after the determination 
of the validity of the petition. The governing authority shall set the 
date of the election as provided in Code Section 21-2-540. The 
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governing authority shall cause a notice of the date of the election 
to be published in the official organ of the county of the legal situs 
of the municipal corporation or in a newspaper of general circula- 
tion in the municipal corporation once a week for two weeks 
immediately preceding such date. The notice shall also contain a 
synopsis of the proposed amendment or repeal and shall state that 
a copy thereof is on file in the office of the clerk or the recording 
officer of the municipal governing authority and in the office of the 
clerk of the superior court of the county of the legal situs of the 
municipal corporation, for the purpose of examination and inspec- 
tion by the public. The recording officer of the municipal governing 
authority shall furnish anyone, upon written request, a copy of the 
proposed amendment. If more than one-half of the votes cast on the 
question are for approval of the amendment or the repeal, the same 
shall become of full force and effect; otherwise it shall be void and 
of no force and effect. The expense of the election shall be borne by 
the municipal corporation. It shall be the duty of the governing 
authority to hold and conduct such election. The election shall be 
held under the same laws and rules and regulations as govern 
special elections of the municipal corporation, except as otherwise 
provided in this subparagraph. It shall be the duty of the governing 
authority to canvass the returns and to declare and certify the 
result of the election. It shall be the further duty of the governing 
authority to certify the result thereof to the Secretary of State. A 
referendum on any such amendment or repeal shall not be held 
more often than once each year. No amendment under this subpar- 
agraph shall be valid if provision has been made therefor by 
general law. 


(B) In the event that the governing authority determines that 
the petition is not valid, it shall publish in explicit detail the 
reasons why such petition is not valid. Such publication shall be in 
the official organ of the county of the legal situs of the municipal 
corporation or in a newspaper of general circulation in the munic- 
ipal corporation, in the week immediately following the date on 
which the petition is declared to be not valid. In any proceeding in 
which the validity of the petition is at issue, the tribunal consid- 
ering such issue shall not be limited by the reasons assigned. 


(C) The sponsor of a petition authorized by this paragraph shall 
obtain copies of all official petitions from the clerk of the governing 
authority. The clerk of the governing authority shall approve all 
petitions as to form. The clerk of the governing authority shall 
provide a place on each form for the person collecting signatures to 
provide his or her name, street address, city, county, state, ZIP Code, 
and telephone number and to swear that he or she is a resident of the 
municipality affected by the petition and that the signatures were 


628 


36-35-3 


HOME RULE POWERS 36-35-3 
collected inside the boundaries of the affected municipality. The 
collection of signatures for the petition shall begin on the day the 
clerk of the governing authority provides official copies to the sponsor 
of the petition. A petition authorized by subparagraph (A) of this 
paragraph shall not be accepted by the governing authority for 
verification if more than 60 days have elapsed since the date the 
sponsor of the petition first obtained copies of the petition from the 
clerk of the governing authority. Any petition being circulated pur- 
suant to subparagraph (A) of this paragraph on July 1, 1989, shall be 
filed with the clerk of the governing authority by not later than July 
11, 1989. The clerk of the governing authority shall, within seven 
days, provide the sponsor with official petitions. The sponsor shall 
have 60 additional days after obtaining official petitions to collect the 
remaining number of required signatures. Nothing in this subpara- 
graph shall invalidate otherwise valid signatures collected on or 


before July 1, 1989. 


(c) Any other provisions of this chapter to the contrary notwithstand- 
ing, subsection (b) of this Code section shall not apply to any city-county 
consolidated government in existence on January 1, 1976, and any such 
city-county consolidated government shall not be authorized to amend 
its consolidated government charter pursuant to subsection (b) of this 


Code section. 


History. — Ga. L. 1965, p. 298, § 3; Ga. 
L. 1966, p. 296, § 1; Ga. L. 1976, p. 1429, 
§ 1; Ga. L. 1987, p. 3, § 36; Ga. L. 1989, p. 
1584, § 1; Ga. L. 1991, p. 94, § 36; Ga. L. 
1998, p. 295, § 3. 

Law reviews. — For article, “The Mu- 
nicipal Home Rule Act of 1965 (this chap- 
ter),” see 3 Ga. St. B. J. 333 (1967). For 
article as to the power of Georgia local 
governments to regulate the trades and 
occupations of its citizens, see 9 Ga. L. 
Rey. 115 (1974). For article, “Extraterrito- 


rial Power in Georgia Municipal Law,” see 
12 Ga. L. Rev. 1 (1977). For article survey- 
ing legislative and judicial developments 
in Georgia local government law for 
1978-79, see 31 Mercer L. Rev. 155 (1979). 

For note on the validity of population 
statutes in Georgia, see 2 Ga. St. B. J. 533 
(1966). 

For comment, “Making Debt Pay: Ex- 
amining the Use of Property Tax Delin- 
quency as a Revenue Source,” see 62 Em- 
ory L.J. 217 (2012). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Powers oF MUNICIPALITIES 
VALIDITY OF ORDINANCES 


General Consideration 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this Code sec- 
tion and under Ga. L. 1927, p. 99 and 
former Code 19338, § 22-103 are included 


in the annotations for this Code section. 
Municipal corporation is a public 
corporation, being a subordinate agent 
of the state, exercising governmental 
functions in a certain community; and 
while an ordinance enacted by such gov- 
ernmental agency may in that sense be a 
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law of the state, it is not a law of the state 
as is contemplated in the Constitution 
defining the jurisdiction of the Supreme 
Court and the Court of Appeals. Maner v. 
Dykes, 183 Ga. 118, 187 S.E. 699 (1936). 

County’s election authority. — 
County’s method of not counting absten- 
tions by county commissioners, and there- 
fore not considering abstentions as either 
affirmative or negative votes, was within 
the county’s authority; thus, a citizen 
challenging the method of counting votes 
was not entitled to declaratory relief. 
Merry v. Williams, 281 Ga. 571, 642 
S.E.2d 46 (2007). 

This chapter does not provide sole 
method by which General Assembly may 
amend city charter so as to change the city 
boundaries. Lee v. City of Jesup, 222 Ga. 
530, 150 S.E.2d 836 (1966), cert. denied, 
386 U.S. 993, 87 S. Ct. 1307, 18 L. Ed. 2d 
337 (1967). 

Subsection (b). — Procedure for peti- 
tion and referendum in subsection (b) of 
0.C.G.A. § 36-35-3 applies only to amend- 
ments to municipal charters. Kemp v. City 
of Claxton, 269 Ga. 173, 496 S.E.2d 712 
(1998). 

Municipality not estopped from at- 
tacking local law passed after charter 
granted. — When a local law vitally 
affecting the rights and powers granted to 
a municipality by charter is passed subse- 
quently to the granting of the charter, the 
municipality is not estopped from attack- 
ing the provisions of the local law on the 
ground that the provisions are unconsti- 
tutional and void. City of Moultrie v. 
Moultrie Banking Co., 175 Ga. 738, 165 
S.E. 814 (1932) (decided under Ga. L. 
1927, p. 99). 

0.C.G.A. § 36-35-3 is inapplicable 
when a municipality’s obligation to make 
available to customers sufficient informa- 
tion about electricity rates is at issue. City 
of Commerce v. Duncan & Godfrey, Inc., 
157 Ga. App. 337, 277 S.E.2d 266 (1981). 

City charter provision on term lim- 
its for police officers prevailed over 
police department personnel manual pro- 
visions covering the dismissal of police 
department employees. City of Buchanan 
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v. Pope, 222 Ga. App. 716, 476 S.E.2d 53 
(1996). 

Quo warranto granted to remove a 
city attorney improperly appointed 
by the mayor. — Writ of quo warranto 
challenging a city mayor’s appointment of 
a city attorney was properly granted be- 
cause a council member’s abstention on a 
motion to delegate the power of appoint- 
ment to the mayor was no vote at all; 
therefore, there was no tie vote on the 
motion, and the mayor was not authorized 
to vote in its favor, leaving authority to 
appoint an attorney with the council, in 
accordance with the city charter. Jones v. 
Boone, 297 Ga. 437, 774 S.E.2d 668 
(2015). 

Cited in Dodson v. Graham, 462 F.2d 
144 (5th Cir. 1972); Jackson v. Inman, 232 
Ga. 566, 207 S.E.2d 475 (1974); Savage v. 
City of Atlanta, 242 Ga. 671, 251 S.E.2d 
268 (1978); DeClue v. City of Clayton, 246 
Ga. App. 487, 540 S.E.2d 675 (2000); 
Beaman v. City of Peachtree City, 256 Ga. 
App. 62, 567 S.E.2d 715 (2002). 


Powers of Municipalities 


Municipality is a creature of the 
legislature deriving the municipality's 
powers and privileges from that body 
through the municipality’s charter. The 
municipality’s ordinances are laws, but 
only laws of the municipality itself. Maner 
v. Dykes, 183 Ga. 118, 187 S.E. 699 (1936) 
(decided under former law). 

Municipalities lawfully may exer- 
cise powers necessarily implied from 
powers expressly granted. Goodman v. 
City of Atlanta, 246 Ga. 79, 268 S.E.2d 
663 (1980). 

In determining the validity of an 
ordinance, the court must decide 
whether the city had the power to enact 
the ordinance and whether the exercise of 
the city’s power is clearly reasonable. City 
of Atlanta v. McKinney, 265 Ga. 161, 454 
S.E.2d 517 (1995). 

Existence of police power depen- 
dent on express grant by state. — 
Police power, while it is an attribute of 
sovereignty and an inherent power of na- 
tional and state government because the 
existence of government as well as the 
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social order, security, life, and health of 
the individual citizen depend upon it, is a 
power possessed by municipal corpora- 
tions only if, where, and to the extent 
there has been an express grant by the 
state. Palmer v. Hall, 380 F. Supp. 120 
(M.D. Ga. 1974), modified, 517 F.2d 705 
(5th Cir. 1975). 

Fundamental and substantive 
changes in city government cannot be 
made by a municipality under general 
home rule laws. Bruck v. City of Temple, 
240 Ga. 411, 240 S.E.2d 876 (1977). 

Authority to enact new charters in- 
cluding drastic changes in city gov- 
ernment reserved in General Assem- 
bly. — The General Assembly has 
reserved the legislative power to enact 
new charters for existing cities when such 
charters include drastic changes in the 
composition and form of city government, 
and the election and terms of office of the 
members of the governing authority of 
cities. Bruck v. City of Temple, 240 Ga. 
411, 240 S.E.2d 876 (1977). 

Authority to adopt ordinance 
amending city charter. — Authority of 
a municipality to adopt an ordinance 
amending its city charter cannot be de- 
rived from subsection (a), which prohibits 
the enactment of local ordinances incon- 
sistent with municipal charter provisions. 
The ordinance must be adopted pursuant 
to the procedures set out in subsection (b), 
which establishes one of two methods 
through which a municipality may amend 
a municipality’s charter without the inter- 
vention of the General Assembly. Bruck v. 
City of Temple, 240 Ga. 411, 240 S.E.2d 
876 (1977). 

Power to regulate markets and pro- 
vide reasonable rules for their conduct, 
looking to the health and safety of a city or 
community, is a right within the scope of 
municipal regulation, and the court will 
not interfere with the exercise of the dis- 
cretion granted to municipalities upon the 
ground of unreasonableness, except in a 
clear case. Jones v. City of Atlanta, 51 Ga. 
App. 218, 179 S.E. 922 (1935) (decided 
under former law). 

Constitutionality of local law ex- 
tending municipal boundaries. — Lo- 
cal law extending municipal boundaries 
does not violate the constitutional guaran- 
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tee of due process of the law because the 
local law subjects property owners in the 
area annexed to taxation by the munici- 
pality; nor does the local law deny to such 
property owners equal protection of the 
law within the meaning of U.S. Const., 
amend. 14. Lee v. City of Jesup, 222 Ga. 
530, 150 S.E.2d 836 (1966), cert. denied, 
386 U.S. 993, 87 S. Ct. 1307, 18 L. Ed. 2d 
337 (1967). 

Existence of prior statutes permit- 
ting enlargement of boundaries does 
not deprive General Assembly of power to 
alter and extend municipal boundaries 
without the consent of the persons af- 
fected thereby. Lee v. City of Jesup, 222 
Ga. 530, 150 S.E.2d 836 (1966), cert. de- 
nied, 386 U.S. 993, 87 S. Ct. 1807, 18 L. 
Ed. 2d 337 (1967). 

Liability of municipality for bail 
policy. — In Georgia, a municipality had 
power under O.C.G.A. § 36-35-3(a), Ga. 
Unif. Mun. Ct. R. 18.1, and the municipal- 
ity’s charter to set a bail policy for its 
municipal court, and its police also had 
authority under O.C.G.A. §§ 17-6-2(b) 
and 42-4-1(b); therefore, the municipality 
could be held liable under 42 U.S.C. 
§ 1983 for constitutional violations relat- 
ing to the municipality’s bail policy. 
Walker v. City of Calhoun, 901 F.3d 1245 
(11th Cir. 2018). 


Validity of Ordinances 


Ordinance which infringes upon 
common or statute law is void. Cruise v. 
City of Rome, 94 Ga. App. 373, 94 S.E.2d 
617 (1956). 

Reasonableness of ordinance a 
question of law. — Ordinances of a mu- 
nicipal body under a power vested in the 
municipal body are conclusive on the 
courts unless so unreasonable or oppres- 
sive of the rights of the citizen as to 
constitute an attempted abuse rather 
than a legitimate use of the power; but the 
reasonableness of an ordinance is a ques- 
tion of law and municipal ordinances are 
reviewable by the courts as to reasonable- 
ness. If found to be unreasonable, those 
ordinances will be held void. Cruise v. City 
of Rome, 94 Ga. App. 373, 94 S.E.2d 617 
(1956) (decided under former law). 

Legislation by municipal corpora- 
tion must be put in form of an ordi- 
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nance, and acts that are done in a minis- 
terial capacity and for temporary 
purposes may be in the form of a resolu- 
tion. Allen v. Wise, 204 Ga. 415, 50 S.E.2d 
69 (1948) (decided under former law). 

Municipal ordinance contravening 
usual and ordinary rights of a citizen 
cannot be legally passed unless the power 
to do so be plainly conferred by valid and 
competent legislative grant. Jewel Tea Co. 
v. City Council, 59 Ga. App. 260, 200 S.E. 
503 (1938) (decided under former law). 

Constitutionality of refusal to allow 
conduct of particular business. — Un- 
less a business may be held to be a nui- 
sance per se, an Act allowing a municipal- 
ity to refuse the conduct of the same, 
irrespective of its compliance with any 
regulations adopted for the proper exer- 
cise of such business, is violative of Ga. 
Const. 1877, Art. I, Sec. I, Para. III and 
Art. I, Sec. I, Para. II (see now Ga. Const. 
1983, Art. I, Sec. I, Paras. I and II). Jones 
v. City of Atlanta, 51 Ga. App. 218, 179 
S.E. 922 (1935) (decided under former 
law). 

No power to declare lawful busi- 
ness nuisance. — Municipality has no 
authority, by ordinance, to declare a use- 
ful and per se perfectly lawful business a 
nuisance, and provide for the issuance of 
permits by the city, which may be granted 
or declined in the discretion of the govern- 
ing authorities. Jones v. City of Atlanta, 
51 Ga. App. 218, 179 S.E. 922 (1935) 
(decided under former law). 

Completeness of annexation stat- 
ute. — There is no requirement, statutory 
or otherwise, that the local annexation 
statute itself make provisions for the myr- 
iad adjustments between the annexed ter- 
ritory and the municipality which the an- 
nexation necessitates. Bruck v. City of 
Temple, 240 Ga. 411, 240 S.E.2d 876 
(1977). 

Charter amendment needed to 
abolish city department created by 
home rule enactment. — City depart- 
ment created by a home rule enactment, 
once having achieved charter status, can 
be abolished only by another home rule 
charter amendment requiring advertise- 
ments in advance and adoption by the 
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council at two consecutive regular meet- 
ings as required by paragraph (b)(1). 
Jackson v. Fraternal Order of Police Lodge 
No. 8, 234 Ga. 906, 218 S.E.2d 633 (1975). 

Ordinance was properly advertised 
in advance by publishing synopsis of pro- 
posed amendment. Jackson v. Fraternal 
Order of Police Lodge No. 8, 234 Ga. 906, 
218 S.E.2d 633 (1975). 

Requiring corporation to give bond 
before transporting goods unauthor- 
ized. — City was without authority under 
the city’s charter or the general law to 
require a corporation to give bond or file a 
policy of liability insurance as a prerequi- 
site to transporting the corporation’s 
goods from its place of business in an 
automobile, cart, wagon, or dray. Jewel 
Tea Co. v. City Council, 59 Ga. App. 260, 
200 S.E. 503 (1938) (decided under former 
law). 

Ordinance prohibiting blowing of 
train whistle. — Municipal ordinance 
providing without exception that no per- 
son operating a locomotive engine shall 
blow the whistle thereof within the corpo- 
rate limits of a city is void as being unrea- 
sonable, contrary to public interest, public 
policy, and the general welfare of the pub- 
lic, when it appears without dispute that 
the ordinance’s application at certain 
grade crossings within the city would pro- 
hibit the operator of a locomotive engine 
from giving adequate warning to persons 
who may be in, near, or about to enter a 
place of danger upon the tracks where the 
locomotive engine is operating. Cruise v. 
City of Rome, 94 Ga. App. 373, 94 S.E.2d 
617 (1956) (decided under former law). 

Waste removal ordinance assessing 
fees for the collection, removal, or disposal 
of solid wastes against a property owner 
for apartment units which were neither 
occupied nor habitable was not authorized 
by the city charter. Monticello, Ltd. v. City 
of Atlanta, 231 Ga. App. 382, 499 S.E.2d 
157 (1998). 

Claim not valid. — City did not assert 
a valid breach of ordinance claim arising 
out of a corporation’s failure to pay the 
city additional sums that the city claimed 
were owed due to a natural gas billing 
error as: (1) in order to assert a breach of 
ordinance claim, the city had to show that 
the ordinance was validly enacted; (2) the 
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city failed to present any evidence show- 
ing that an alleged ordinance setting nat- 
ural gas billing rates was enacted in con- 
formance with the requirements imposed 
under Lawrenceville, Ga., City Charter 
§§ 2.22, 2.29; and (3) the city’s claim was, 
in actuality, simply a claim on an account. 
City of Lawrenceville v. Ricoh Elecs., Inc., 
370 F. Supp. 2d 1328 (N.D. Ga. 2005). 
Disregard of parliamentary rule no 
basis for annulment or invalidation. 
— While municipal governing bodies usu- 
ally adopt or recognize parliamentary law 
as their rules of order and proceeding, 
courts ordinarily will not annul or invali- 
date an ordinance enacted in disregard of 
parliamentary rule, provided the enact- 
ment is made in the manner required by 
statute. The rules of parliamentary prac- 
tice are merely procedural, and not sub- 
stantive. South Ga. Power Co. v. 
Baumann, 169 Ga. 649, 151 S.E. 513 
(1929) (decided under former law). 
Racial and sexual quotas in con- 
tracts void. — City ordinance requiring 
that certain percentages of contracts be 
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awarded on the basis of race and sex 
conflicts with the legislative intent and 
purpose embodied in the bid requirement 
in the city charter that contracts be 
awarded without favoritism to obtain rea- 
sonable quality at the lowest cost, and is 
therefore void. Georgia Branch, Associ- 
ated Gen. Contractors of Am., Inc. v. City 
of Atlanta, 253 Ga. 397, 321 S.E.2d 325 


(1984). 
Provision for full-time fire depart- 
ment. — Proposed municipal charter 


amendment which would require provi- 
sion of fire protection and that such fire 
protection be provided by a city fire de- 
partment, with full-time, paid personnel, 
employed by the city, does not violate Ga. 
Const. 1988, Art. IX, Sec. II, Para. III. 
Sadler v. Nijem, 251 Ga. 375, 306 S.E.2d 
257 (1983). 

Adoption of occupation tax on busi- 
nesses within corporate limits was not 
authorized by O.C.G.A. Ch. 35, T. 36. City 
of Tunnel Hill v. Ridley, 183 Ga. App. 486, 
359 S.E.2d 184, cert. denied, 183 Ga. App. 
905, 359 S.E.2d 184 (1987). 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
prior to the enactment of this Code section 
are included in the annotations for this 
Code section. 

City police officer may not arrest 
one for violation of city ordinances when 
the police officer is outside city limits. 
1954-56 Op. Att’y Gen. p. 490 (decided 
under former law). 

Amount of license fees or taxes. — 
Licensing power of a municipality is 
granted by the charter creating the mu- 
nicipality; the amount of license fees or 
taxes a municipality may levy on a partic- 
ular business is not regulated by statute, 
but appellate courts have ruled that a 
municipal tax on an occupation must be 
reasonable. 1954-56 Op. Atty Gen. p. 493 
(decided under former law). 

City may establish personnel de- 
partment and merit board without the 
necessity of special Acts of the General 
Assembly. 1969 Op. Att’y Gen. No. 69-310. 

Joint purchase of riot control 
equipment. — All counties and those 


municipalities having the requisite char- 
ter authority may enter into cooperative 
agreements with one another for the pur- 
chase and use of equipment to be em- 
ployed in jointly administered riot control 
programs. 1969 Op. Att’y Gen. No. 69-141. 

Governing authority of affected 
municipality or county has authority 
to control boxing events in the author- 
ity’s jurisdiction. 1970 Op. Att’y Gen. No. 
70-167. 

Effect of failure of prior election on 
acts validly conducted. — Municipality 
may treat an election ordered as a result 
of the failure of a prior election as a 
continuation of that prior election, recog- 
nizing those acts validly conducted. 1976 
Op. Att’y Gen. No. 76-23. 

Change of election date. — Munici- 
pality is not empowered to amend a mu- 
nicipal charter by ordinance with respect 
to date of a municipal general election. 
1977 Op. Atty Gen. No. 77-33. 

City has home rule power to amend 
a city’s charter by ordinance so as to 
remove from the charter a limitation on 
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the millage rate which the city may use in 
levying ad valorem taxes. 1983 Op. Att’y 
Gen. No. U83-19. 

Municipal home rule power not vi- 
olated by World Congress Center’s 
regulations. — O.C.G.A. § 10-9-14 em- 
powering the Geo. L. Smith II Georgia 
World Congress Center Authority to regu- 
late activities on the sidewalks and 
streets immediately adjacent to the World 
Congress Center’s projects during an 
event period do not violate the City of 
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Atlanta’s home rule power under subsec- 
tion (a) of O.C.G.A. § 36-35-3 or Ga. 
Const. 1983, Art. IX, Sec. II, Para. III(c). 
1994 Op. Atty Gen. No. U94-4. 

City authorized to charge rental fee 
to state. — City of Atlanta may charge 
the Board of Regents for permitting a fiber 
optic cable to lie under city owned streets 
based on city code provisions enacted pur- 
suant to the city’s home rule power. 1995 
Op. Att’y Gen. No. 95-14. 
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A.L.R.2d 728. 

Conclusiveness of declaration of emer- 
gency in ordinance, 35 A.L.R.2d 586. 
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Municipal power as to billboards and 
outdoor advertising, 58 A.L.R.2d 1314. 

Validity of municipal regulation of stor- 
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trash, or similar inflammable material, 64 
A.L.R.2d 1040. 

Ordinance providing for suspension or 
revocation of state-issued driver’s license 
as within municipal power, 92 A.L.R.2d 
204. 

Power of municipal corporation to enact 
civil rights ordinance, 93 A.L.R.2d 1028. 

Validity of municipal ordinance regulat- 
ing time during which restaurant busi- 
ness may be conducted, 53 A.L.R.3d 942. 

Validity and construction of curfew stat- 
ute, ordinance, or proclamation, 59 
A.L.R.3d 321; 83 A.L.R.4th 1056. 

Construction and application of ordi- 
nances relating to unrestrained dogs, cats, 
or other domesticated animals, 1 
A.L.R.4th 994. 
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Power of municipal corporation to legis- Validity, construction, and effect of juve- 
late as to Sunday observance, 10 nile curfew regulations, 83 A.L.R.4th 
A.L.R.4th 246. 1056. 


36-35-4. Compensation and benefits for employees and mem- 
bers of governing authority; conditions and require- 
ments governing increases for elective members of 
governing authority. 


(a) The governing authority of each municipal corporation is autho- 
rized to fix the salary, compensation, and expenses of its municipal 
employees and the members of its municipal governing authority and to 
provide insurance, retirement, and pension benefits, coverage under 
federal old-age, survivors and disability programs, hospitalization 
benefits, and workers’ compensation benefits for its employees, their 
dependents, and their survivors and for members of the municipal 
governing authority, their dependents, and their survivors, when such 
benefits are provided to municipal employees. Any previous actions to 
extend insurance, federal old-age, survivors and disability programs, 
retirement, hospitalization, and workers’ compensation benefits to 
members of the municipal governing authority are validated. With the 
exception of the provision of insurance, federal old-age, survivors and 
disability programs, retirement, hospitalization, and workers’ compen- 
sation benefits, any action to increase the salary or compensation of the 
elective members of the municipal governing authority shall be subject 
to the following conditions and requirements: 


(1) Any such increase shall not be effective until after the taking of 
office of those elected at the next regular municipal election which is 
held immediately following the date on which the action to increase 
the compensation was taken; 


(2) Such action shall not be taken during the period of time 
beginning with the date that candidates for election to membership 
on the municipal governing authority may first qualify as such 
candidates and ending with the date members of the municipal 
governing authority take office following their election; and 


(3) Such action shall not be taken until notice of intent to take the 
action has been published in a newspaper of general circulation 
designated as the legal organ in the county and in the municipal 
corporation at least once a week for three consecutive weeks imme- 
diately preceding the week during which the action is taken. 


(b) As used in subsection (a) of this Code section, the phrase “elective 
members of the municipal governing authority” means, notwithstand- 
ing any terminology or designation of a municipal governing authority 
or governing body contained in any municipal charter, any elective 
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municipal official who exercises any executive or legislative or executive 
and legislative powers of the municipal corporation, specifically includ- 
ing a mayor, vice-mayor, president or chairman of a municipal council, 
member of a municipal council, member of a board of aldermen, or 
member of a board of commissioners. Such phrase shall also include any 


person who is appointed to fill a vacancy in any such elective office. 


(c) As used in subsection (a) of this Code section, the words “salary or 
compensation,” as applied to the elective members of a municipal 
governing authority, shall include any expense allowance or any form of 
payment or reimbursement of expenses, except reimbursement for 
expenses actually and necessarily incurred by members of a municipal 
governing authority in carrying out their official duties. The governing 
authority of each municipal corporation shall be authorized to provide 
by ordinance for the reimbursement of such actual and necessary 
expenses. 


(d) As used in subsection (a) of this Code section, the words “retire- 
ment” and “pension” shall mean termination from municipal service 
with the right to receive a benefit based upon all or part of such 
municipal service in accordance with the terms of the ordinance or 
contract pursuant to which the municipality provides for payment of 
such benefits. The General Assembly declares and affirms that the Act 
approved April 17, 1981 (Ga. L. 1981, p. 1741) was intended to assure 
that prior advertisement of actions to provide insurance, federal 
old-age, survivors and disability programs, retirement, pension, hospi- 
talization, and workers’ compensation benefits to elected members of 
the municipal governing authority, their dependents, and their survi- 
vors is not required. 


History. — Ga. L. 1965, p. 298, § 5; Ga. 
L. 1973, p. 778, § 4; Ga. L. 1974, p. 195, 
§ 1; Ga. L. 1975, p. 28, § 1; Ga. L. 1979, p. 
645, § 2; Ga. L. 1981, p. 1741, § 1; Ga. L. 
1987, p. 1055, § 1. 

Law reviews. — For article, “The Mu- 


nicipal Home Rule Act of 1965 (this chap- 
ter),” see 3 Ga. St. B. J. 333 (1967). For 
article surveying legislative and judicial 
developments in Georgia local govern- 
ment law for 1978-79, see 31 Mercer L. 
Rev. 155 (1979). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions prior to enactment of this Code sec- 
tion are included in the annotations for 
this Code section. 

Mayor is not member of “municipal 
governing authority” and, therefore, 
the authority of the city council to in- 
crease the compensation paid to the office 
of the mayor is not subject to the stric- 
tures of this section. Savage v. City of 


Atlanta, 242 Ga. 671, 251 S.E.2d 268 
(1978). 

Meaning of phrase “governing au- 
thority”. — Generally accepted meaning 
of the phrase “governing authority” or 
“governing body,” in reference to the oper- 
ation of city or county governments, is a 
council or board performing legislative 
functions. Savage v. City of Atlanta, 242 
Ga. 671, 251 S.E.2d 268 (1978). 

In determining whether municipal 
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officer is part of governing authority 
of municipality, the question is whether 
that municipal officer possesses legisla- 
tive power. Savage v. City of Atlanta, 242 
Ga. 671, 251 S.E.2d 268 (1978). 

Fact that mayor of town is presid- 
ing officer of council and has power to 
cast tie-breaking votes does not make the 
mayor a member of council if the city 
charter provides that the mayor is not to 
be a member. Accordingly, even though 
the president of the city council is the 
presiding officer of the council and pos- 
sesses the authority to cast tie-breaking 
votes, the mayor should not be considered 
a member of the council, since the city 
charter expressly provides that the mayor 
is not to be a member. Therefore, an 
increase in the mayor’s compensation is 
not subject to this section. Savage v. City 
of Atlanta, 242 Ga. 671, 251 S.E.2d 268 
(1978). 

City not authorized to pay mayor 
for services of city manager. — City is 
not authorized to pay to a city’s mayor 
compensation, over and beyond the sum 
specified in the charter as the mayor’s 
salary, for services ordinarily rendered by 
a city manager. Welsch v. Wilson, 217 Ga. 
582, 124 S.E.2d 77 (1962) (decided under 
former law). 

“Retirement benefits” construed. — 
Benefits provided under a city retirement 
plan are retirement benefits expressly ex- 
empted under subsection (a) of O.C.G.A. 
§ 36-35-4 and not in the nature of a pen- 
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sion or gratuity when the retirement plan 
allows council members, after a given pe- 
riod of time, to terminate employment and 
receive partial credit for past years’ ser- 
vice toward the total required time for 
entitlement to a monthly payment for life. 
Swann v. Board of Trustees, 257 Ga. 450, 
360 S.E.2d 395 (1987). 

City ordinance increasing pension 
plan contribution rate. — Trial court 
properly granted the city defendants sum- 
mary judgment on the city employees’ 
claims of breach of contract and unconsti- 
tutional impairment of contract regarding 
an ordinance increasing their pension 
plan contribution rate because the Geor- 
gia General Assembly expressly contem- 
plated that a municipal corporation’s pro- 
vision for employee retirement or pension 
benefits would be subject to being supple- 
mented by local law. Borders v. City of 
Atlanta, 298 Ga. 188, 779 S.E.2d 279 
(2015). 

No notice required prior to coun- 
cil’s consideration of participation in 
retirement system. — City council is not 
required by statute to advertise notice of 
the council’s intent to consider an ordi- 
nance extending participation in the Joint 
Municipal Employees Retirement System 
pension to the council’s own members. 
City of Marietta v. Holland, 252 Ga. 299, 
314 S.E.2d 97 (1984); Swann v. Board of 
Trustees, 257 Ga. 450, 360 S.E.2d 395 
(1987). 

Cited in King v. Herron, 241 Ga. 5, 243 
S.E.2d 36 (1978). 


OPINIONS OF THE ATTORNEY GENERAL 


Policy behind subsection (a) is to 
impose restrictions upon the powers of 
members of municipal governing authori- 
ties to increase their own salaries or com- 
pensation. 1980 Op. Atty Gen. No. 
U80-27. 

Subsection (a) does not prohibit in- 
crease from applying to whole coun- 


cil after next election when that election 
involves less than all positions on the 
governing authority. 1980 Op. Att’y Gen. 
No. U80-27. 

City may set up retirement system 
for city employees without necessity of 
amending city charter. 1970 Op. Att’y 
Gen. No. U70-80. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 185, 202 et seq., 


221 et seq., 226. 63C Am. Jur. 2d, Public 
Officers and Employees, §§ 268 et seq., 
279, 284. 
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Am. Jur. Proof of Facts. — Wrongful C.J.S. — 62 C.J.S., Municipal Corpora- 
Termination of Retirement Benefits, 13 tions, § 473 et seq. 
POF 2d 531. 


36-35-4.1. Reapportionment of election districts for municipal 
elections. 


(a) Subject to the limitations provided by this Code section, the 
governing authority of any municipal corporation is authorized to 
reapportion the election districts from which members of the municipal 
governing authority are elected following publication of the United 
States decennial census of 1980 or any future such census. Such 
reapportionment of districts shall be effective for the election of 
members to the municipal governing authority at the next regular 
general municipal election following the publication of the decennial 
census. 


(b) The municipal governing authority shall by ordinance amend its 
charter pursuant to paragraph (1) of subsection (b) of Code Section 
36-35-3 to reapportion the districts in accordance with the following 
specifications: 


(1) Each reapportioned district shall be formed of contiguous 
territory; and the boundary lines of such district shall be the center 
lines of streets or other well-defined boundaries; 


(2) Variations in population among such districts shall comply 
with the one person-one vote requirements of the United States 
Constitution; and 


(3) The reapportionment shall be limited to adjusting the bound- 
ary lines of the existing districts only to the extent reasonably 
necessary to comply with the requirements of paragraph (2) of this 
subsection; and the number of members of the municipal governing 
body and the manner of electing such members, except for the 
adjustment of district boundary lines, shall not be changed by the 
municipal governing authority. 


(c) In addition to reapportionment following publication of the de- 
cennial census, a municipal governing authority shall reapportion 
districts pursuant to this Code section if the annexation of additional 
territory to the corporate boundaries of the municipality has the effect 
of denying electors residing within the newly annexed territory the 
right to vote for members of the municipal governing authority on 
substantially the same basis as the other electors of the municipality 
vote for members of the municipal governing authority. The reappor- 
tionment provided for in this subsection shall meet the criteria specified 
in subsection (b) of this Code section and shall be further limited to 
making only those adjustments in district boundary lines as may be 
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reasonably necessary to include the newly annexed territory within 
such districts. Reapportionment under this subsection shall be effective 
for the next regular general municipal election following the annexa- 
tion. 


(d) This Code section shall not prohibit the General Assembly from 
enacting a local law at any time to amend the charter of a municipality 
to reapportion or otherwise change election districts from which mem- 
bers of the municipal governing authority are elected. If such action is 
taken by the General Assembly following publication of a decennial 
census, but before the first regular general municipal election following 
the publication of such census, the local Act of the General Assembly 
shall nullify the power given to the municipal governing authority by 
subsections (a) and (b) of this Code section to reapportion districts 
following publication of that decennial census. If such action is taken by 
the General Assembly in conjunction with the annexation, by local Act 
of the General Assembly, of additional territory to the corporate 
boundaries of the municipality, the local Act of the General Assembly 
shall nullify the power and duty given to the municipal governing 
authority by subsection (c) of this Code section to reapportion districts 
as a result of that annexation. 


(e) In addition to reapportionment following publication of the de- 
cennial census, the governing authority of any municipal corporation 
with a population of 40,000 or more according to the latest United 
States decennial census is authorized not more than one time during 
the ten-year period between the publication of consecutive decennial 
censuses to reapportion or modify the election districts from which 
members of the municipal governing authority are elected; provided, 
however, that (1) no such reapportionment shall result in the redistrict- 
ing of more than 600 persons, (2) no such reapportionment shall occur 
within 180 days of a general or special municipal election or primary, 
and (3) a map reflecting any changes and copies of any communications 
to or from the United States Department of Justice relating to such 
changes are furnished to the Secretary of State and the Legislative 
Reapportionment Office within 30 days after such change or communi- 
cation. Such reapportionment of districts shall be effective for the 
election of one or more members to the municipal governing authority 
at the next regular general municipal election or special municipal 
election following such reapportionment. 


History. — Ga. L. 1981, p.497,§ 2;Ga. ment law from mid-1980 through 
L. 1997, p. 864, § 1. mid-1981, see 33 Mercer L. Rev. 187 
Law reviews. — For article surveying (1981). 
developments in Georgia local govern- 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 14 Am. Jur. 2d, Census, 
§ 9. 25 Am. Jur. 2d, Elections, §§ 13 et 


seq., 23 et seq. 
C.J.S. — 29 C.J.S., Elections, § 83. 


36-35-5. Filing of charter amendments or revisions, notices, and 
affidavits; publication and distribution of amendments 
and revisions by Secretary of State. 


No amendment or revision of any charter made pursuant to this 
chapter shall become effective until a copy of the amendment or 
revision, a copy of the required notice of publication, and an affidavit of 
a duly authorized representative of the newspaper in which the notice 
was published, to the effect that the notice has been published as 
provided in this chapter, has been filed with the Secretary of State and 
in the office of the clerk of the superior court of the county of the legal 
situs of the municipal corporation. The Secretary of State shall provide 
for the publication and distribution of all such amendments and 
revisions at least annually. 


History. — Ga. L. 1965, p. 298, § 6. 

Law reviews. — For article, “The Mu- 
nicipal Home Rule Act of 1965 (this chap- 
ter),” see 3 Ga. St. B. J. 333 (1967). For 


article surveying legislative and judicial 
developments in Georgia local govern- 
ment law for 1978-79, see 31 Mercer L. 
Rev. 155 (1979). 


JUDICIAL DECISIONS 


Mere failure to file ordinance does 
not make it ineffective charter 
amendment. — After many months of 
operation under the ordinance as adopted 
and filed in the office of the Secretary of 
State, mere failure to also file the com- 


pleted ordinance in the office of the clerk 
of court does not make the ordinance an 
ineffective charter amendment. Jackson v. 
Fraternal Order of Police Lodge No. 8, 234 
Ga. 906, 218 S.E.2d 633 (1975). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 293. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 351 et seq. 


36-35-6. Limitations on home rule powers. 


(a) The power granted to municipal corporations in subsections (a) 
and (b) of Code Section 36-35-3 shall not be construed to extend to the 
following matters or to any other matters which the General Assembly 
by general law has preempted or may hereafter preempt; but such 
matters shall be the subject of general law or the subject of local Acts of 
the General Assembly to the extent that the enactment of such local 
Acts is otherwise permitted under the Constitution: 
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(1) Action affecting the composition and form of the municipal 
governing authority, the procedure for election or appointment of the 
members thereof, and the continuance in office and limitation 


thereon for such members, except as authorized in Chapter 2 of Title 


21 or as provided in Code Section 36-35-4.1; 


(2)(A) Action defining any offense, which so defined, is also an 
offense under the criminal laws of Georgia; 


(B) Action providing for confinement in excess of six months; and 


(C) Action providing for fines and bond forfeitures in excess of 


$1,000.00; 


(3) Action adopting any form of taxation beyond that authorized by 


law or by the Constitution; 


(4) Action affecting the exercise of the power of eminent domain; 


(5) Action expanding the power of regulation over any business 
activity regulated by the Public Service Commission beyond that 
authorized by charter or general law or by the Constitution; 


(6) Action affecting the jurisdiction of any court; and 


(7) Action changing charter provisions relating to the establish- 
ment and operations of an independent school system. 


(b) The power granted in subsections (a) and (b) of Code Section 
36-35-3 shall not include the power to take any action affecting the 
private or civil law governing private or civil relationships, except as is 
incident to the exercise of an independent governmental power. 


(c) Nothing in this Code section shall affect Code Sections 36-35-4 


and 36-35-5. 


History. — Ga. L. 1965, p. 298, § 4; Ga. 
L. 1966, p. 296, §§ 2, 3; Ga. L. 1970, p. 
346, § 1; Ga. L. 1973, p. 778, § 3; Ga. L. 
1981, p. 497, § 1; Ga. L. 1983, p. 468, 
§§ 1, 2; Ga. L. 1984, p. 22, § 36; Ga. L. 
1998, p. 295, § 3; Ga. L. 2015, p. 693, 
§ 3-32/HB 233. 

Editor’s notes. — Ga. L. 2015, p. 693, 
§ 4-1/HB 233, not codified by the General 
Assembly, provides that: “This Act shall 
become effective on July 1, 2015, and shall 
apply to seizures of property for forfeiture 
that occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 


shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article, “The Mu- 
nicipal Home Rule Act of 1965 (this chap- 
ter),” see 3 Ga. St. B. J. 333 (1967). For 
article surveying legislative and judicial 
developments in Georgia local govern- 
ment law for 1978-79, see 31 Mercer L. 
Rev. 155 (1979). For annual survey of local 
government law, see 56 Mercer L. Rev. 351 
(2004). For article on the 2015 amend- 
ment of this Code section, see 32 Ga. St. 
U. L. Rev. 1 (2015). 
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JUDICIAL DECISIONS 


Although the meaning of O.C.G.A. 
§ 36-35-6 (b) is ambiguous, the statute 
indicates that the state does not wish to 
give our cities the power to enact a dis- 
tinctive law of contract. City of Atlanta v. 
McKinney, 265 Ga. 161, 454 S.E.2d 517 
(1995). 

Cities without power to adopt new 
charters changing form of govern- 
ment. — Under Ga. Const. 1945, Art. XV, 
Sec. I, Para. I (see now Ga. Const. 1983, 
Art. IX, Sec. II, Para. II), and this section, 
cities do not have the power to adopt 
entirely new charters changing a cities’ 
form of government. Thus, a new charter 
created by a special law does not contra- 
vene Ga. Const. 1945, Art. I, Sec. IV, Para. 
I (see now Ga. Const. 1983, Art. ITI, Sec. 
VI, Para. IV.), which forbids the legisla- 
ture from adopting a special law covering 
a subject matter dealt with by an existing 
general law. Jackson v. Inman, 232 Ga. 
566, 207 S.E.2d 475 (1974). 

Fundamental and substantive 
changes in city government cannot be 
made by a municipality under general 
home rule laws. Bruck v. City of Temple, 
240 Ga. 411, 240 S.E.2d 876 (1977). 

General Assembly has reserved leg- 
islative power to enact new charters 
for existing cities when such charters in- 
clude drastic changes in the composition 
and form of city government, and the 
election and terms of office of the members 
of the governing authority of cities. Bruck 
v. City of Temple, 240 Ga. 411, 240 S.E.2d 
876 (1977). 

Retention by General Assembly of 
power to extend municipal boundar- 
ies. — Existence of prior statutes permit- 
ting the enlargement of boundaries does 
not deprive the General Assembly of the 
power to alter and extend municipal 
boundaries without the consent of the 
persons affected thereby. Lee v. City of 
Jesup, 222 Ga. 530, 150 S.E.2d 836 (1966), 
cert. denied, 386 U.S. 993, 87 S. Ct. 1307, 
18 L. Ed. 2d 337 (1967). 

Constitutionality of local law ex- 
tending municipal boundaries. — Lo- 
cal law extending municipal boundaries 
does not violate the constitutional guaran- 
tee of due process of the law because the 


law subjects property owners in the area 
annexed to taxation by the municipality; 
nor does the law deny to such property 
owners equal protection of the law within 
the meaning of U.S. Const., amend. 14. 
Lee v. City of Jesup, 222 Ga. 530, 150 
S.E.2d 836 (1966), cert. denied, 386 U.S. 
993, 87 S. Ct. 1307, 18 L. Ed. 2d 337 
(1967). 

Statute does not provide the sole 
method by which the General Assembly 
may amend the city charter so as to 
change city boundaries. Lee v. City of 
Jesup, 222 Ga. 530, 150 S.E.2d 836 (1966), 
cert. denied, 386 U.S. 993, 87 S. Ct. 1307, 
18 L. Ed. 2d 337 (1967). 

There is no requirement, statutory 
or otherwise, that local annexation 
statute itself make provisions for myriad 
adjustments between the annexed terri- 
tory and the municipality which the an- 
nexation necessitates. Bruck v. City of 
Temple, 240 Ga. 411, 240 S.E.2d 876 
(1977). 

Both county governments and mu- 
nicipalities may levy taxes for public 
purposes connected with administration 
of county and city governments; as a cor- 
ollary to this principle, it follows that 
counties and municipalities may appro- 
priate and expend money for such public 
purpose. Peacock v. Georgia Mun. Ass’n, 
247 Ga. 740, 279 S.E.2d 434 (1981). 

Statute prohibiting wrecker ser- 
vice from refusing checks and credit 
cards constitutional. — City code sec- 
tion which made it unlawful for a wrecker 
service to refuse to accept checks and 
major credit cards is constitutional, and is 
not ultra vires under the home rule pow- 
ers conferred by subsection (a) of O.C.G.A. 
§ 36-35-6. Upton v. City of Atlanta, 260 
Ga. 250, 392 S.H.2d 244 (1990). 

Municipal court not improperly di- 
vested of jurisdiction. — Establish- 
ment by a city council of the Atlanta, 
Georgia, Bureau of Taxicabs and Vehicles 
for Hire, and the authorization of an ad- 
ministrative hearing procedure for the en- 
forcement of the regulation of taxicabs 
was not an ultra vires act because it did 
not improperly divest the municipal court 
of jurisdiction to hear such cases under 
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0.C.G.A. § 36-35-6(a)(6); the provisions of 
the city charter were consistent with the 
concept of concurrent jurisdiction, and the 
city had the power to regulate and license 
vehicles for hire and to create boards and 
commissions under the city charter. At- 
lanta Taxicab Co. Owners Ass’n v. City of 
Atlanta, 281 Ga. 342, 638 S.E.2d 307 
(2006). 
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Cited in Dodson v. Graham, 462 F.2d 
144 (5th Cir. 1972); State v. Golia, 235 Ga. 
791, 222 S.E.2d 27 (1976); Lambert v. City 
of Atlanta, 242 Ga. 645, 250 S.E.2d 456 
(1978); Savage v. City of Atlanta, 242 Ga. 
671, 251 S.E.2d 268 (1978); Porter v. City 
of Atlanta, 259 Ga. 526, 384 S.E.2d 631 
(1989). 


OPINIONS OF THE ATTORNEY GENERAL 


Ordinances creating status of do- 
mestic partnership. — Municipal ordi- 
nances which create the status of domes- 
tic partnership are violative of 
constitutional and statutory provisions 
precluding municipal legislation relating 
to legal status and relationship; thus, 
group health insurance coverage provided 
pursuant to such ordinances is violative of 
the public policy of this state. 1993 Op. 
Att’y Gen. No. 93-26. 

City has home rule power to amend 
a city’s charter by ordinance so as to 
remove from the charter a limitation on 
the millage rate which the city may use in 
levying ad valorem taxes. 1983 Op. Att’y 
Gen. No. U83-19. 

City may amend a city’s charter by 
resolution to increase the fines and 
imprisonment which may be imposed by a 
recorders court for violations of city ordi- 
nances. 1983 Op. Att’y Gen. No. U83-20. 

Adding residency requirement for 
election to governing authority. — 
Municipality may not under the munici- 
pality’s home rule powers amend the mu- 
nicipality’s charter to impose a residency 
requirement for election to the municipal 
governing authority. 1985 Op. Att’y Gen. 
No. 85-45. 

Date of municipal election may not 
be altered by municipality. — Date ofa 


municipal general election constitutes an 
integral aspect of the procedure for elec- 
tion for members of the municipal govern- 
ing authority, and thus may not be altered 
by the municipality. 1975 Op. Att’y Gen. 
No. 75-140. 

Municipality is not empowered, by vir- 
tue of former § 21-3-51, to amend its 
charter by ordinance with respect to the 
date of the municipality’s municipal gen- 
eral election. 1977 Op. Atty Gen. No. 
77-33. 

Effect of failure of prior election on 
acts validly conducted. — Municipality 
may treat an election ordered as a result 
of the failure of a prior election as a 
continuation of that prior election, recog- 
nizing those acts validly conducted. 1976 
Op. Att’y Gen. No. 76-23. 

No city acting under this chapter 
could alter court having jurisdiction 
over state offenses. 1971 Op. Att’y Gen. 
No. U71-30. 

Garbage collection fee would not vi- 
olate this section. 1970 Op. Att’y Gen. No. 
U70-192. 

Limit on fine or forfeiture — 
0.C.G.A. § 36-35-6 expressly precludes a 
municipality from providing by either or- 
dinance or charter amendment for a fine 
or forfeiture in excess of $1,000. 1999 Op. 
Att’y Gen. No. U99-11. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 20 Am. Jur. 2d, Courts, 
§ 14.56 Am. Jur. 2d, Municipal Corpora- 
tions, Counties, and Other Political Sub- 
divisions, §§ 111 et seq., 124 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 157, 195 et seq., 244, 245. 


ALR. — Certificates by state authoriz- 
ing operation of motorbus lines over sec- 
tion of highway as affected by its subse- 
quent annexation to city, 154 A.L.R. 1440. 
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36-35-6.1. Signs for privately owned businesses. 


A municipality shall be prohibited from restricting the use of any 
language other than English on signs for privately owned businesses. 
This Code section shall not restrict the municipality’s right to enact any 
other restrictions on signs. 


History. — Code 1981, § 41-1-10, en- Editor’s notes. — By resolution (Ga. L. 
acted by Ga. L. 2001, p. 1196, § 5.1; Code 1986, p. 529), the General Assembly des- 
1981, § 36-35-6.1, as redesignated by Ga. ignated the English language as the offi- 
L. 2002, p. 415, § 41. cial language of the State of Georgia. 

Cross references. — English desig- 
nated as official language, § 50-3-100. 


36-35-7. Provisions of chapter general law; enactment of local 
or special laws on subject matters covered by chapter; 
effect of chapter upon amendment of municipal char- 
ters. 


It is declared to be the intention of the General Assembly that the 
provisions of this chapter are general laws within the meaning of 
Article III, Section VI, Paragraph IV(a) of the Constitution. No local or 
special laws shall be enacted on subject matters over which municipal 
corporations are authorized to act pursuant to this chapter. Any 
provision of any municipal charter heretofore enacted covering subject 
matters over which municipal corporations are authorized to act 
pursuant to this chapter shall be amended, modified, superseded, or 
repealed only in accordance with subsection (b) of Code Section 36-35-3. 


History. — Ga. L. 1972, p. 820, § 1;Ga. article surveying legislative and judicial 
L. 1983, p. 3, § 57. developments in Georgia local govern- 
Law reviews. — For article, “The Mu- ment law for 1978-79, see 31 Mercer L. 
nicipal Home Rule Act of 1965 (this chap- Rev. 155 (1979). 
ter),” see 3 Ga. St. B. J. 333 (1967). For 


RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, §§ 139, 142, 150 et seq. 
Political Subdivisions, §§ 95, 163 et seq. 


36-35-8. Effect of conflict with Chapter 34. 


In the event of a conflict between this chapter and Chapter 34 of this 
title, this chapter shall control. 
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T.36, C.36 


ANNEXATION OF TERRITORY 


T.36, C.36 


CHAPTER 36 


ANNEXATION OF TERRITORY 


Article 1 
General Provisions 
Sec. 
36-36-1. 
36-36-2. 
36-36-3. 


Applicability of article. 
Effective date of annexation. 
Report identifying annexed 
property; maps and surveys; 
technical assistance to munic- 
ipalities; preclearance. 
Creation of unincorporated is- 
lands prohibited; authoriza- 
tion to provide services or 
functions. 

Restriction on annexation of 
unincorporated islands [Re- 
pealed]. 

Notice by municipal govern- 
ing authority to county gov- 
erning authority of proposed 
annexation. 

Effect of annexation upon 
county owned property or fa- 
cilities; notice; acquisition of 
property or facilities by mu- 
nicipality. 

Effect of annexation upon 
utility service agreements. 
Notice to be sent by certified 
mail or statutory overnight 
delivery, return receipt re- 
quested. 

Legislative intent. 

Effect of objection to land use 
following rezoning; minimum 
procedures for addressing is- 
sues. 


Article 1A 


Annexation by Local Act of the 
General Assembly 


36-36-4. 


36-36-5. 


36-36-6. 


36-36-7. 


36-36-8. 


36-36-9. 


36-36-10. 
36-36-11. 


36-36-15. “Used for residential pur- 
poses” defined. 
Procedures for annexation; 


referendum. 
Article 2 


Annexation Pursuant to Application 
by 100 Percent of 
Landowners 


36-36-16. 


36-36-20. “Contiguous area” defined. 


Sec. 
36-36-21. Annexation upon application 
of all land owners; filing of 
identification of annexed 
property with Department of 
Community Affairs and 
county governing authority; 
effect of annexation. 
Deannexation; authority; pro- 
cedures; identification; status 
of lands. 

Annexation by a municipal 
corporation into an adjoining 
county. 


Article 3 


Annexation Pursuant to Application 
by Owners of 60 Percent of Land 
and 60 Percent of Electors 


36-36-30. 


36-36-22. 


36-36-23. 


“Municipal corporation” de- 
fined. 

“Contiguous area” defined; de- 
termination of aggregate ex- 
ternal boundary. 

Annexation upon application 
of owners of 60 percent of the 
land and 60 percent of the 
resident electors generally; 
application and signature re- 
quirements. 

Annexation across county 
boundary lines prohibited. 
Determination of compliance 
with article; notice upon non- 
compliance; proceedings upon 
compliance. 

Plans and report for exten- 
sion of services to area pro- 
posed to be annexed. 
Requirement of public hear- 
ing; notice of time and place; 
persons entitled to be heard; 
right of property owner to 
withdraw consent. 

Adoption of annexing ordi- 
nance. 

Filing of identification of an- 
nexed property with county 
and Department of Commu- 
nity Affairs; applicability of 


36-36-31. 


36-36-32. 


36-36-33. 


36-36-34. 


36-36-35. 


36-36-36. 


36-36-37. 


36-36-38. 
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Sec. 


36-36-39. 


36-36-40. 


municipal ad valorem taxes to 
annexed territory; effect of 
annexation. 

Filing of petition for declara- 
tory judgment to determine 
validity of annexation; judi- 
cial review. 

Use of municipally owned 
utilities by residents of an- 
nexed territory. 


Article 4 


Annexation Pursuant to Resolution 


36-36-50. 
36-36-51. 


36-36-52. 
36-36-53. 


36-36-54. 


36-36-55. 


36-36-56. 


36-36-57. 


36-36-58. 


36-36-59. 


36-36-60. 


and Referendum 


Purpose of article. 
Legislative declaration of pol- 
icy. 

Definitions. 

Authorization of annexation 
generally. 

Standards and requirements 
for area proposed to be an- 
nexed. 

Determination of compliance 
with standards and require- 
ments; review of determina- 
tion by superior court. 

Plans and report for exten- 
sion of services to area pro- 
posed to be annexed. 
Adoption of annexation reso- 
lution by municipal corpora- 
tion; contents of resolutions; 
approval, availability, and 
distribution of report relating 
to extension of services; con- 
duct of public hearing. 
Referendum for ratification or 
rejection of annexation reso- 
lution generally; procedure; 
subsequent annexation at- 
tempt. 

Filing of identification of an- 
nexed territory with Depart- 
ment of Community Affairs 
and county governing author- 
ity. 

Authorized expenditures re- 
lating to annexation. 


LOCAL GOVERNMENT 


Sec. 
36-36-61. 


T.36, C.36 


Restriction on applicability of 
article. 


Article 5 


Limitation on Annexation of Areas 
Furnished Services or Included 
in Comprehensive Zoning Plan 

by Certain Counties 


36-36-70. 


Approval by governing au- 
thority in certain counties for 
annexation of areas furnished 
services or included in com- 
prehensive zoning plan; right 
of property owners to file ac- 
tion for injunction [Repealed]. 


Article 6 


Annexation of Unincorporated 


36-36-90. 
36-36-91. 


36-36-92. 


Islands 


Definitions. 

Area included in determining 
aggregate external boundary. 
Annexation of unincorporated 
islands; procedures; provision 
of municipal services. 


Article 7 


Procedure for Resolving Annexation 


36-36-110. 
36-36-111. 
36-36-112. 
36-36-113. 
36-36-114. 
36-36-115. 


36-36-116. 
36-36-117. 


36-36-118. 


36-36-119. 
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Disputes 


Applicability. 

Notice of annexation. 
Prohibition on a change in 
zoning or land use. 

Objection to annexation; 
grounds and procedures. 
Arbitration panel; composi- 
tion and membership. 
Meetings of arbitration panel; 
duties; findings and recom- 
mendations; compensation. 
Appeal. 

Annexation after conclusion 
of procedures; remedies for vi- 
olations of conditions. 
Abandonment of proposed an- 
nexation; remedies for viola- 
tions of conditions. 

Good faith negotiations; writ- 
ten agreement governing 
terms of annexation. 


T.36, C.36 


Cross references. — Assignment of 
annexed areas to retail electric suppliers, 
§ 46-3-7. 

Law reviews. — For article tracing the 
history of municipal annexation, and the 
General Assembly’s role therein, see 2 Ga. 
L. Rev. 35 (1967). For article discussing 
the evolution of municipal annexation law 
in Georgia in light of Plantation Pipe Line 
Co. v. City of Bremen, 227 Ga. 1, 178 
S.E.2d 868 (1970), see 5 Ga. L. Rev. 499 
(1971). For survey article on local govern- 
ment law, see 34 Mercer L. Rev. 225 


ANNEXATION OF TERRITORY 


36-36-2 


(1982). For annual survey of local govern- 
ment law, see 38 Mercer L. Rev. 289 
(1986). For article, “Lawyers Who Repre- 
sent Local Governments,” see 23 Ga. St. B. 
J. 58 (1987). For article, “Municipal 
De-Annexation: The Ins and the Outs,” 
see 27 Ga. St. B. J. 118 (1991). For annual 
survey article on local government law, 
see 50 Mercer L. Rev. 263 (1998). 

For note, “Annexation by Municipalities 
in Georgia,” see 2 Mercer L. Rev. 423 
(1951). 


RESEARCH REFERENCES 


ALR. — Proper remedy or procedure for 
attacking legality of proceedings annexing 


territory to municipal corporation, 18 
A.L.R.2d 1255. 


ARTICLE 1 


GENERAL PROVISIONS 


Cross references. — Time limit for 
reannexing property which has been 


36-36-1. Applicability of article. 


deannexed by the General Assembly, 
§ 36-35-2(b). 


The procedures set forth in this article shall apply to all annexations 
pursuant to this chapter and to annexation by local Act of the General 


Assembly. 


History. — Code 1981, § 36-36-1, en- 
acted by Ga. L. 1992, p. 2592, § 3. 


36-36-2. Effective date of annexation. 


(a) Except as provided in subsection (c) of this Code section, all 
annexation other than by local Act shall become effective for ad valorem 
tax purposes on December 31 of the year during which such annexation 
occurred and for all other purposes shall become effective on the first 
day of the month following the month during which the requirements of 
Article 2, 3, or 4 of this chapter, whichever is applicable, have been met. 


(b) Except as provided in subsection (c) of this Code section, annex- 
ation by local Act shall become effective for ad valorem tax purposes on 
December 31 of the year in which such local Act is approved by the 
Governor or becomes law without such approval and for all other 
purposes shall become effective at the time such local Act becomes 
effective or such later date as provided in such local Act. 
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(c)(1) Where an independent school system exists within the bound- 
aries of a municipality, other effective dates may be established by 
the municipality solely for the purpose of determining school enroll- 


ment. 


(2) Unless otherwise agreed in writing by a county governing 
authority and the municipal governing authority, where property 
zoned and used for commercial purposes is annexed into a munici- 
pality with an independent school system, the effective date for the 
purposes of ad valorem taxes levied for educational purposes shall be 
December 31 of the year after the year in which the requirements of 
Article 2, 3, or 4 of this chapter, whichever is applicable, have been 
met. 


History. — Code 1981, § 36-36-2, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
1996, p. 192, § 1; Ga. L. 1998, p. 856, § 1; 


and may be cited as the ‘State and Local 
Taxation, Financing, and Service Delivery 
Revision Act of 2004.’” 


Ga. L. 2004, p. 69, § 16. 

Editor’s notes. — Ga. L. 2004, p. 69, 
§ 1, not codified by the General Assembly, 
provides that: “This Act shall be known 


Law reviews. — For article on 2004 
amendment of this Code section, see 21 
Ga. St. U. L. Rev. 226 (2004). 


JUDICIAL DECISIONS 


Annexations properly invalidated. 
— Judgment invalidating the City of At- 
lanta’s attempted annexation of five areas 
was affirmed because the trial court cor- 
rectly held that the annexations were in- 
valid since at the time the annexations 
would have become effective, the areas in 
question were already part of the newly 


incorporated City of South Fulton and, 
thus, ineligible for annexation by Atlanta. 
City of Atlanta v. Mays, 301 Ga. 367, 801 
S.E.2d 1 (2017). 

Cited in City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014). 


OPINIONS OF THE ATTORNEY GENERAL 


Municipal government may not cre- 
ate rules that make annexations ef- 
fective prior to the time annexations are 


made effective by O.C.G.A. § 36-36-2. 
1998 Op. Atty Gen. No. U98-1. 


36-36-3. Report identifying annexed property; maps and sur- 
veys; technical assistance to municipalities; preclear- 


ance. 


(a) The clerk, city attorney, or other person designated by the 
governing authority of any municipality annexing property shall file a 
report identifying any property annexed with the Department of 
Community Affairs and with the county governing authority of the 
county in which the property being annexed is located. Such reports 
shall be filed, at a minimum, not more than 30 days following the last 
day of the quarter in which the annexation becomes effective but may 
be filed more frequently. Each report shall include the following: 
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(1) The legal authority under which the annexation was accom- 
plished, which shall be the ordinance or resolution number for any 
annexation effected pursuant to Article 2, 3, 4, or 6 of this chapter or 
the Act number if effected by local Act of the General Assembly; 


(2) The name of the county in which the property being annexed is 
located; the total acreage annexed; the enactment date and effective 
date of the annexation ordinance, resolution, or local Act of the 
General Assembly; 


(3) A letter from the governing authority of any municipality 
annexing property stating its intent to add the annexed area to maps 
provided by the United States Bureau of the Census during their next 
regularly scheduled boundary and annexation survey of the munici- 
pality and stating that the survey and map will be completed as 
instructed and returned to the United States Bureau of the Census; 
and 


(4) A list identifying roadways, bridges, and rights of way on state 
routes that are annexed and, if necessary, the total mileage annexed. 


(b) The submission of a report required under subsection (a) of this 
Code section shall be made in writing and may also be made in 
electronic format to the Department of Community Affairs and to others 
as required, at the discretion of the submitting municipality. 


(c)(1) The Department of Community Affairs shall notify the clerk, 
city attorney, or other person designated by the governing authority 
of the annexing municipality within 30 days after receipt of a report 
submitted under subsection (a) of this Code section if it determines 
the submission to be incomplete. The annexing municipality shall file 
a corrected report with the department and the county governing 
authority where the annexed property is located within 45 days from 
the date of the notice of any deficiency. 


(2) No annexed area shall be added to the state map until such 
report has been properly submitted to the Department of Community 
Affairs. The Department of Community Affairs shall not provide a 
certification of annexation to the United States Census Bureau 
unless the governing authority of the annexing municipality has filed 
a completed report as required under subsection (a) of this Code 
section. 


(3) Compliance with the requirements of this Code section shall be 
construed to be merely ancillary to and not an integral part of the 
annexation procedure such that an annexation shall, if otherwise 
authorized by law, become effective even though required filings 
under this Code section are temporarily delayed. 
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(d) The Department of Community Affairs may provide technical 
assistance to any municipality with respect to the requirements of 


subsection (a) of this Code section. 


(e) The Department of Community Affairs shall maintain the annex- 
ation reports submitted to it pursuant to this Code section for two 
years. Annexation reports shall be subject to disclosure and inspection 
under Article 4 of Chapter 18 of Title 50 while maintained in the 
possession of the Department of Community Affairs. Two years after 
receipt of an annexation report from a municipality, the Department of 
Community Affairs shall transfer possession of such report to the 
Division of Archives and History for permanent retention. 


(f) Reserved. 


(g) The governing authority of any municipality annexing property 
shall add all annexed areas to maps provided by the United States 
Census Bureau during the next regularly scheduled boundary and 
annexation survey of the municipality, complete the survey and map as 
instructed, and return them to the United States Census Bureau within 
the time frame requested. 


History. — Code 1981, § 36-36-3, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
2000, p. 164, § 1; Ga. L. 2001, p. 811, § 1; 
Ga. L. 2002, p. 532, § 7; Ga. L. 2011, p. 
583, § 10/HB 137; Ga. L. 2012, p. 775, 
$ 36/HB 942; Ga. L. 2015, p. 385, 
§ 6-4/HB 252. 

Editor’s notes. — Ga. L. 2015, p. 385, 
§ 1-1/HB 252, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘J. Calvin 
Hill, Jr., Act.” 


Administrative rules and regula- 
tions. — Data and mapping specifica- 
tions, Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Georgia Department of Community Af- 
fairs, Minimum Standards and Proce- 
dures, Standards and Procedures for Re- 


gional Planning “Regional Planning 
Requirements,” Sec. 110-12-6-.05. 
Law reviews. — For article, “Local 


Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


36-36-4. Creation of unincorporated islands prohibited; autho- 
rization to provide services or functions. 


(a) The creation of unincorporated islands as described in paragraph 
(1), (2), or (3) of this subsection shall be prohibited: 


(1) Annexation or deannexation which would result in the creation 
of an unincorporated area with its aggregate external boundaries 
abutting the annexing municipality; 


(2) Annexation or deannexation which would result in the creation 
of an unincorporated area with its aggregate external boundaries 
abutting any combination of the annexing municipality and one or 


more other municipalities; or 


(3) Annexation or deannexation which would result in the creation 
of an unincorporated area to which the county would have no 
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reasonable means of physical access for the provision of services 
otherwise provided by the county governing authority solely to the 


unincorporated area of the county. 


(b) When requested by resolution of the county governing authority, 
a municipality is authorized to provide any service or exercise any 
function within an unincorporated island. Such authority shall be in 
addition to any other authority of the municipality to provide extrater- 
ritorial services or functions. For purposes of this subsection, “unincor- 
porated island” shall have the same meaning as contained in paragraph 
(3) of Code Section 36-36-90. 


(c) The prohibition contained in subsection (a) of this Code section 
shall not apply to a local Act providing for deannexation of territory 
from a municipality that would create an unincorporated island where 
another local Act annexing the same territory into another municipality 
takes effect on the same date as the local Act providing for 


deannexation of such territory. 


History. — Code 1981, § 36-36-4, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
2000, p. 164, § 2; Ga. L. 2015, p. 1345, 
§ 1/HB 432. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1992, “subsec- 
tion” was substituted for “Code section” in 
subsection (a), and “subsection” was sub- 


stituted for “subparagraph” in subsection 
(b). 

Law reviews. — For annual survey of 
local government law, see 57 Mercer L. 
Rev. 289 (2005); and 58 Mercer L. Rev. 267 
(2006). For annual survey of zoning and 
land use law, see 57 Mercer L. Rev. 447 
(2005); and 58 Mercer L. Rev. 477 (2006). 


JUDICIAL DECISIONS 


Annexation not improper. — Strip of 
land excepted from annexation by a city 
was excepted not in an effort to evade the 
“entire parcel” requirement of O.C.G.A. 
§ 36-36-20(a)(2), but to annex the prop- 
erty without creating an unincorporated 
island in violation of O.C.G.A. 
§ 36-36-4(a); there was no showing that 
the landowner subdivided the property to 
evade the requirements of O.C.G.A. 
§ 36-36-20(a)(2), and the appellate court 
affirmed a trial court’s refusal to enter a 
judgment declaring that a city’s annexa- 
tion was null and void, declining to reach 
a finding that would, in effect, have left 
the landowner no way of having the land- 
owner’s property annexed. Fayette 
County v. Steele, 268 Ga. App. 13, 601 
S.E.2d 403 (2004). 

By annexing a portion of a larger unin- 
corporated area that was already quali- 


fied as an “unincorporated island,” a city 
did not “create” a newly-formed unincor- 
porated island in violation of O.C.G.A. 
§ 36-36-4(a)(1), but simply reduced the 
size of a  previously-existing island. 
Calloway v. City of Fayetteville, 296 Ga. 
App. 200, 674 S.E.2d 66 (2009). 

Annexation challenge rendered 
moot by city’s annexation of addi- 
tional property. — Taxpayer’s challenge 
to a citys 2007 annexation of property 
based on the creation of an illegal unin- 
corporated island within the new munici- 
pal boundaries, in violation of O.C.G.A. 
§ 36-36-4, was moot under O.C.G.A. 
§ 5-6-48(b)(3) because the city later rem- 
edied the violation by also annexing the 
unincorporated island. Scarbrough Group 
v. Worley, 290 Ga. 234, 719 S.E.2d 430 
(2011). 
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36-36-5. Restriction on annexation of unincorporated islands. 


Reserved. Repealed by Ga. L. 2000, p. 164, § 3, effective March 17, 
2000. 


Editor’s notes. — This Code section 
was based on Code 1981, § 36-36-5, en- 
acted by Ga. L. 1992, p. 2592, § 3. 


36-36-6. Notice by municipal governing authority to county 
governing authority of proposed annexation. 


Upon accepting an application for annexation pursuant to Code 
Section 36-36-21 or a petition for annexation pursuant to Code Section 
36-36-32, or upon adopting a resolution calling for an annexation 
referendum pursuant to Code Section 36-36-57, the governing authority 
of the annexing municipality shall within five business days give 
written notice of the proposed annexation to the governing authority of 
the county wherein the area proposed for annexation is located. Such 
notice shall include a map or other description of the site proposed to be 
annexed sufficient to identify the area. Where the proposed annexation 
is to be effected by a local Act of the General Assembly, a copy of the 
proposed legislation shall be provided by the governing authority of the 
municipality to the governing authority of the county in which the 
property proposed to be annexed is located following the receipt of such 
notice by the governing authority of the municipality under subsection 
(b) of Code Section 28-1-14. 


History. — Code 1981, § 36-36-6, en- and may be cited as the ‘State and Local 


acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
2000, p. 164, § 4; Ga. L. 2002, p. 985, § 3; 
Ga. L. 2004, p. 69, § 17. 

Editor’s notes. — Ga. L. 2004, p. 69, 
§ 1, not codified by the General Assembly, 


Taxation, Financing, and Service Delivery 
Revision Act of 2004.’” 

Law reviews. — For article on 2004 
amendment of this Code section, see 21 
Ga. St. U. L. Rev. 226 (2004). 


provides that: “This Act shall be known 


36-36-7. Effect of annexation upon county owned property or 
facilities; notice; acquisition of property or facilities by 
municipality. 


(a) Upon receiving notice of a proposed annexation pursuant to Code 
Section 36-36-6, the county governing authority shall notify the gov- 
erning authority of the municipality within five business days of receipt 
of such notice if any county owned public facilities are located in the 
area proposed to be annexed. 


(b) Except as otherwise provided in this Code section, ownership and 
control of county owned public properties and facilities are not dimin- 
ished or otherwise affected by annexation of the area in which the 
county owned public property or facility is located. 
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(c) Whenever a municipality annexes land on both sides of a county 
road right of way, the annexing municipality shall assume the owner- 
ship, control, care, and maintenance of such right of way unless the 


municipality and the county agree otherwise by joint resolution. 


(d) Whenever county owned property or a county owned facility 
within an area annexed by a municipality is no longer usable for service 
to the unincorporated area of the county as a result of the annexation, 
the annexing municipality shall be required to acquire said property 
from the county governing authority under the following conditions: 


(1) The annexation must be final; 


(2) The county property or facility must be funded by revenues 
derived from the unincorporated areas of the county and must be 
used to provide services solely to the unincorporated areas of the 
county; 


(3) The county adopts a resolution declaring that the property or 
facility is no longer usable for service to the unincorporated area of 
the county as a result of the annexation; and 


(4) Unless otherwise provided by mutual agreement, the county 
shall be compensated in an amount equal to the fair market value of 
the property or facility which is no longer usable for service to the 
unincorporated area. If the county and municipality fail to agree as to 
the fair market value of the property or facility within 180 days 
following adoption of the resolution required by paragraph (8) of this 
subsection, the question of fair market value shall be submitted to a 
special master appointed by the superior court of the county in which 
the property or facility is located for determination of value. 


History. — Code 1981, § 36-36-7, en- 
acted by Ga. L. 1992, p. 2592, § 3. 
Code Commission notes. — Pursuant 


Law reviews. — For annual survey of 
local government law, see 57 Mercer L. 
Rev. 289 (2005); and 58 Mercer L. Rev. 267 


to Code Section 28-9-5, in 1992, “of this 
subsection” was inserted in the last sen- 
tence of paragraph (d)(4). 


(2006). For annual survey on real prop- 
erty, see 66 Mercer L. Rev. 151 (2014). 


JUDICIAL DECISIONS 


Construction with O.C.G.A. 
§ 36-34-5. — In a dispute concerning a 
city’s desire to access water lines owned by 
a county but located in an area annexed 
by the city, it was determined, upon dis- 
cerning the interplay between O.C.G.A. 
§§ 36-34-5 and 36-36-7(b), that the city 
was not permitted access to the line in 
question absent compliance with one of 
the three methods enumerated in 
0.C.G.A. § 36-34-5, namely by gift, pur- 


chase, or the exercise of the right of emi- 
nent domain. Cobb County v. City of 
Smyrna, 270 Ga. App. 471, 606 S.E.2d 667 
(2004). 

Statute did not encompass ease- 
ments owned by the county within 
city limits. — O.C.G.A. § 36-36-7, pro- 
viding for the automatic transfer of own- 
ership of roads and rights of way from 
counties to new municipalities, does not 
encompass property interests generally 
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36-36-7 


and did not operate to transfer detention 
pond easements owned by Fulton County 
to the City of Sandy Springs when the city 
incorporated; therefore, the county was 


LOCAL GOVERNMENT 


36-36-10 


required to maintain the ponds as long as 
the county owned the easements. Fulton 
County v. City of Sandy Springs, 295 Ga. 
16, 757 S.E.2d 123 (2014). 


36-36-8. Effect of annexation upon utility service agreements. 


No annexation shall invalidate any utility service agreement between 
a county and an annexing municipality in effect on July 1, 1992, except 


by mutual written consent. 


History. — Code 1981, § 36-36-8, en- 
acted by Ga. L. 1992, p. 2592, § 3. 
Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 1992, “July 1, 
1992” was substituted for “the effective 
date of this chapter”. 


36-36-9. Notice to be sent by certified mail or statutory over- 
night delivery, return receipt requested. 


All notices to a municipal or county governing authority required 
pursuant to this chapter shall be sent by certified mail or statutory 
overnight delivery, return receipt requested. 


History. — Code 1981, § 36-36-9, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
2000, p. 1589, § 3. 

Editor’s notes. — Ga. L. 2000, p. 1589, 


36-36-10. Legislative intent. 


§ 16, not codified by the General Assem- 
bly, provides that the amendment to this 
Code section is applicable with respect to 
notices delivered on or after July 1, 2000. 


It is the express intent of the General Assembly in enacting the 
provisions of this chapter to provide for alternative methods for 
annexing or deannexing an area or areas into or from the corporate 
limits of a municipality. Except as otherwise expressly provided in this 
chapter, no provision of this chapter relating to annexation or 
deannexation by any such alternate method is intended to or shall be 
construed to in any way restrict, limit, or otherwise impair the 
authority of the General Assembly to annex or deannex by local Act. 


History. — Code 1981, § 36-36-10, en- 
acted by Ga. L. 1997, p. 540, § 1. 


JUDICIAL DECISIONS 


Constitutionality. — Provisions of for- 
mer 0.C.G.A. §§ 36-36-11 and 
36-70-24(4)(c), pertaining to the establish- 
ment of a dispute resolution process when 
a bona fide land use dispute arises be- 
tween a city and county over the use of 
land which is the subject of annexation, do 


not violate Ga. Const. 1983, Art. IX, Sec. 
II, Para. IV. Higdon v. City of Senoia, 273 
Ga. 83, 538 S.E.2d 39 (2000) (decided prior 
to 2004 amendment of O.C.G.A. 
§§ 36-36-11 and 36-70-24.). 

Authority of municipality to annex 
during referendum process. — Trial 
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court properly held that a municipality 
did not have the authority under O.C.G.A. 
§ 36-36-21 to annex land that the Georgia 
General Assembly designated for annexa- 
tion to another municipality, subject to a 
referendum, before the referendum took 
place; thus, a city was prohibited from 
attempting to annex property during the 
referendum process. City of Brookhaven v. 
City of Chamblee, 329 Ga. App. 346, 765 
S.E.2d 33 (2014). 

Municipality without authority to 
annex land during referendum pro- 
cess. — Municipality does not have the 
authority pursuant to 0.C.G.A. 
§ 36-36-21 to annex land that the Georgia 
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nexation to another municipality, subject 
to a referendum, before the referendum 
takes place. City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014). 

Georgia General Assembly did not in- 
tend the alternative methods of annexa- 
tion under O.C.G.A. § 36-36-10 to estab- 
lish a system for municipalities to race the 
legislature to annex land that it already 
had designated for annexation under local 
law. City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014). 

Cited in City of Atlanta v. Mays, 301 


General Assembly has designated for an- Ga. 367, 801 S.E.2d 1 (2017). 
36-36-11. Effect of objection to land use following rezoning; 
minimum procedures for addressing issues. 


(a) The intent of this Code section is to provide a mechanism to 
resolve disputes over land use arising out of the rezoning of property to 
a more intense land use in conjunction with or subsequent to annexa- 
tion in order to facilitate coordinated planning between counties and 
municipalities particularly with respect to areas contiguous to munic- 
ipal boundaries; provided, however, that on and after September 1, 
2007, such dispute resolutions shall be governed by the provisions of 
Article 7 of this chapter and the provisions of this Code section shall be 
limited to proceedings initiated prior to such date. 


(b) As used in this Code section, the term “objection” means an 
objection to a proposed change in land use which results in a substan- 
tial change in the intensity of the allowable use of the property or a 
change to a significantly different allowable use. 


(c)(1) When an initial zoning of property is sought pursuant to 
subsection (d) of Code Section 36-66-4 or when the rezoning of 
annexed property is sought within one year of the effective date of the 
annexation, the municipal corporation shall give notice to the county 
governing authority within seven calendar days of the filing of the 
application for initial zoning or rezoning. Upon receipt of such notice, 
the county governing authority shall have seven calendar days to 
notify the municipality in writing of its intent to raise an objection to 
the proposed zoning or rezoning of the property and shall specify the 
basis for the objection. If the county governing authority serves notice 
of its intent to object, then the county governing authority shall have 
ten calendar days from the date of the county’s notice to document in 
writing the nature of the objection specifically identifying the basis 
for the objection including any increased service delivery or infra- 
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structure costs. The absence of a written notice of intent to object or 
failure to document the nature of the objection shall mean the 
municipal corporation may proceed with the zoning or rezoning and 
no subsequent objections under this process may be filed for the 
zoning or rezoning under consideration. 


(2) Commencing with the date of receipt by the municipality of the 
county’s documented objections, representatives of the municipal 
corporation and the county shall have 21 calendar days to devise 
mitigating measures to address the county’s specific objections to the 
proposed zoning or rezoning. The governing authority of the munic- 
ipal corporation and the governing authority of the county may agree 
on mitigating measures or agree in writing to waive the objections at 
any time within the 21 calendar day period, in which event the 
municipal corporation may proceed with the zoning or rezoning in 
accordance with such agreement; or, where an initial zoning is 
proposed concurrent with annexation, the municipality may approve, 
deny, or abandon the annexation of all or parts of the property under 
review. 


(3) If the representatives of the municipal corporation and the 
county fail to reach agreement on the objections and mitigating 
measures within the 21 calendar day period, either the governing 
authority of the municipal corporation or the governing authority of 
the county may insist upon appointment of a mediator within seven 
calendar days after the end of the 21 day period to assist in resolving 
the dispute. The mediator shall be mutually selected and appointed 
within seven calendar days of either party’s timely, written insistence 
on a mediator. The party insisting on use of the mediator shall bear 
two-thirds of the expense of the mediation and the other party shall 
bear one-third of the expense of the mediation. If both the munici- 
pality and the county insist on mediation, the expenses of mediation 
shall be shared equally. The mediator shall have up to 28 calendar 
days to meet with the parties to develop alternatives to resolve the 
objections. If the municipal corporation and the county agree on 
alternatives to resolve the objections, the municipal corporation may 
proceed in accordance with the mediated agreement. 


(4) If the objections are not resolved by the end of the 28 day 
period, the municipal governing authority or the county governing 
authority may, no later than seven calendar days after the conclusion 
of such 28 day period, request review by a citizen review panel. The 
citizen review panel shall be an independent body comprised of one 
resident of the municipal corporation appointed by the municipal 
governing authority, one resident of the county appointed by the 
county governing authority, and one nonresident of the county who is 
a land use planning professional mutually selected by the municipal 
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and county appointees to the citizen review panel. No elected or 
appointed officials or employees, contractors, or vendors of a munic- 
ipality or county may serve on the citizen review panel. If a request 
for review by a citizen review panel is made, the mediator shall make 
arrangements to appear personally at the first meeting of the panel 
and brief the panel members regarding the objections and proposed 
mitigating measures or provide a written presentation of such 
objections and proposed mitigating measures to the panel members 
on or before the date of such first meeting, whichever the mediator 
deems appropriate. The citizen review panel shall meet at least once 
but may conduct as many meetings as necessary to complete its 
review within a 21 calendar day period. All meetings of the citizen 
review panel shall be open to the public pursuant to Chapter 14 of 
Title 50. Within 21 calendar days of the request for review, the citizen 
review panel shall complete its review of the evidence submitted by 
the county and the municipality concerning the objections and 
proposed mitigating measures and shall issue its own recommenda- 
tions. 


(5) The citizen review panel shall recommend approval or denial of 
the zoning or rezoning and address the objections and proposed 
mitigating measures. Where an initial zoning is proposed concurrent 
with annexation, the panel may also recommend that the annexation 
be approved or abandoned. The findings and recommendations of the 
citizen review panel shall not be binding. 


(6) Following receipt of the recommendations of the citizen review 
panel, the municipal corporation may: 


(A) Zone or rezone all or parts of the property under review; 


(B) Zone or rezone all or parts of the property under review with 
mitigating measures; 


(C) Deny the zoning or rezoning of all or parts of the property 
under review; or 


(D) Any combination of the foregoing. 


Where an initial zoning is proposed concurrent with annexation, the 
municipality may also approve, deny, or abandon the annexation of 
all or parts of the property under review. 


(7) At any time during the process set forth in this Code section, 
the county or municipality may file a petition in superior court 
seeking sanctions against a party for any objections or proposed 
mitigating measures that lack substantial justification or that were 
interposed for purposes of delay or harassment. Such petition shall be 
assigned to a judge, pursuant to Code Section 15-1-9.1 or 15-6-13, 
who is not a judge in the circuit in which the county is located. The 
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judge selected may also be a senior judge pursuant to Code Section 
15-1-9.2 who resides in another circuit. The visiting or senior judge 
shall determine whether any objections or proposed mitigating mea- 
sures lack substantial justification or were interposed for delay or 
harassment and shall assess against the party raising such objection 
or proposing or objecting to such mitigating measures the full cost of 
attorney fees and other costs incurred by the other party in respond- 
ing to the objections or proposed mitigating measures. 


(8) Unless otherwise agreed, a zoning or rezoning decision made 
pursuant to this Code section shall not be effective until 28 calendar 
days following the completion of the process authorized by this Code 
section and the zoning or rezoning vote by the municipal governing 
authority. 


(9) During the process set forth in this Code section, the municipal 
corporation may proceed with notice, hearings, and other require- 
ments for zoning or rezoning in accordance with the municipality’s 
zoning ordinance. 


(d) If the annexation, zoning, or rezoning is denied or abandoned 
based in whole or in part on the county’s objections, the county shall not 
zone or rezone the property or allow any use of a similar or greater 
density or intensity to that proposed for the property which had been 
objected to by the county pursuant to this Code section for a one-year 
period after the denial or abandonment. 


(e) The process set forth in subsection (c) of this Code section 
specifies minimum procedures for addressing objections. However, a 
county and a municipality may agree to additional procedures by 
resolution of the county and municipal governing authorities. Notwith- 
standing subsections (c) and (d) of this Code section, any agreement to 
resolve county objections to a proposed land use of an area to be 
annexed into a municipality which agreement was in effect on January 
1, 2004, and which includes a provision whereby the county and a 
municipality agree to be bound by the recommendations of an annex- 
ation appeals board shall remain in effect until the parties agree 
otherwise. 


History. — Code 1981, § 36-36-11, en- 
acted by Ga. L. 1998, p. 856, § 2; Ga. L. 
2004, p. 69, § 18; Ga. L. 2007, p. 292, 
$ 1/HB 2. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2004, para- 
graphs (1) through (9) of subsection (b) 
were redesignated as subsection (c), sub- 
sections (c) and (d) were redesignated as 
subsections (d) and (e), and “calendar” 


was substituted for “calender” in para- 
graph (c)(1). 

Editor’s notes. — Ga. L. 2004, p. 69, 
§ 1, not codified by the General Assembly, 
provides that: “This Act shall be known 
and may be cited as the ‘State and Local 
Taxation, Financing, and Service Delivery 
Revision Act of 2004.’” 

Law reviews. — For annual survey 
article on local government law, see 52 
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Mercer L. Rev. 341 (2000). For annual Ga. St. U. L. Rev. 226 (2004). For survey 
survey of zoning and land use law, see 57 article on local government law, see 59 
Mercer L. Rev. 447 (2005) and 60 Mercer Mercer L. Rev. 285 (2007) and 60 Mercer 
L. Rev. 457 (2008). For article on 2004 L. Rev. 263 (2008). 

amendment of this Code section, see 21 


JUDICIAL DECISIONS 


Cited in Baker v. City of Marietta, 271 City of Senoia, 273 Ga. 83, 538 S.E.2d 39 
Ga. 210, 518 S.E.2d 879 (1999); Higdon v. (2000). 


ARTICLE 1A 
ANNEXATION BY LOCAL ACT OF THE GENERAL ASSEMBLY 


36-36-15. “Used for residential purposes” defined. 


As used in this article, the term “used for residential purposes” means 
any lot or tract five acres or less in size on which is constructed a 
habitable dwelling unit. 


History. — Code 1981, § 36-36-15, en- 
acted by Ga. L. 1996, p. 192, § 2. 


36-36-16. Procedures for annexation; referendum. 


(a) Local Acts of the General Assembly proposing annexation of any 
area comprised of more than 50 percent by acreage of property used for 
residential purposes shall be adopted pursuant to the procedures of this 
article. 


(b) Such bill may include a requirement for referendum approval of 
the annexation under such terms and conditions as specified in such 
local law; provided, however, if the number of residents in the area to be 
annexed exceeds 3 percent of the population of the municipal corpora- 
tion or 500 people, whichever is less, as determined by the most recent 
United States decennial census, referendum approval shall be required 
in the area to be annexed. The cost of holding the referendum required 
by this article shall be paid from funds of the municipality proposing 
the annexation. 


History. — Code 1981, § 36-36-16, en- 
acted by Ga. L. 1996, p. 192, § 2; Ga. L. 
2002, p. 985, § 4. 


JUDICIAL DECISIONS 


Cited in City of Brookhaven v. City of 33 (2014); City of Atlanta v. Mays, 301 Ga. 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 367, 801 S.E.2d 1 (2017). 
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ARTICLE 2 


ANNEXATION PURSUANT TO APPLICATION BY 
100 PERCENT OF LANDOWNERS 


Cross references. — Time limit for deannexed by the General Assembly, 
reannexing property which has been § 36-35-2(b). 


36-36-20. “Contiguous area” defined. 


(a) As used in this article, the term “contiguous area” means, at the 
time the annexation procedures are initiated, any area that meets the 
following conditions: 


(1) At least one-eighth of the aggregate external boundary or 50 
feet of the area to be annexed, whichever is less, either abuts directly 
on the municipal boundary or would directly abut on the municipal 
boundary if it were not otherwise separated from the municipal 
boundary by lands owned by the municipal corporation or some other 
political subdivision, by lands owned by this state, or by the definite 
width of: 


(A) Any street or street right of way; 
(B) Any creek or river; or 


(C) Any right of way of a railroad or other public service 
corporation 


which divides the municipal boundary and any area proposed to be 
annexed; 


(2) The entire parcel or parcels of real property owned by the 
person seeking annexation is being annexed; provided, however, that 
lots shall not be subdivided in an effort to evade the requirements of 
this paragraph; and 


(3) The private property annexed, excluding any right of way of a 
railroad or other public service corporation, complies with the annex- 
ing municipality’s minimum size requirements, if any, to construct a 
building or structure occupiable by persons or property under the 
policies or regulations of the municipal development, zoning, or 
subdivision ordinances. 


(b) Notwithstanding the limitations of subsection (a) of this Code 
section, an area may be annexed by agreement between the municipal 
corporation and the governing body of the county in which the territory 
proposed to be annexed is located. 


(c) If, at the time annexation procedures are initiated, the entire area 
to be annexed is owned by the municipal governing authority to which 
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the area is to be annexed and if the annexation of municipally owned 
property is approved by resolution of the governing authority of the 
county wherein the property is located, then the term “contiguous area” 
shall mean any area which, at the time annexation procedures are 
initiated, abuts directly on the municipal boundary or which would 
directly abut on the municipal boundary if it were not otherwise 
separated from the municipal boundary by lands owned by the munic- 
ipal corporation or some other political subdivision, by lands owned by 


this state, or by the definite width or by the length of: 
(1) Any street or street right of way; 


(2) Any creek or river; or 


(3) Any right of way of a railroad or other public service corpora- 


tion 


which divides the municipal boundary and any area proposed to be 


annexed. 


History. — Ga. L. 1962, p. 119, § 2; Ga. 
L. 1976, p. 1011, $ 1; Code 1981, 
§ 36-36-1; Code 1981, § 36-36-20, as re- 
designated by Ga. L. 1992, p. 2592, § 3; 
Ga. L. 2000, p. 164, § 5. 

Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-1 as present 
Code Section 36-36-20. 

Law reviews. — For article discussing 


municipal annexation and the concept of 
contiguity, see 9 Ga. L. Rev. 167 (1974). 
For article questioning the constitutional- 
ity of this Code section, see 10 Ga. L. Rev. 
169 (1975). For annual survey of local 
government law, see 57 Mercer L. Rev. 289 
(2005); and 58 Mercer L. Rev. 267 (2006). 
For annual survey of zoning and land use 
law, see 57 Mercer L. Rev. 447 (2005); and 
58 Mercer L. Rev. 477 (2006). 


JUDICIAL DECISIONS 


Annexation not improper. — Strip of 
land excepted from annexation by a city 
was excepted not in an effort to evade the 
“entire parcel” requirement of O.C.G.A. 
§ 36-36-20(a)(2), but to annex the prop- 
erty without creating an unincorporated 
island in violation of O.C.G.A. 
§ 36-36-4(a); there was no showing that 
the landowner subdivided the property to 
evade the requirements of O.C.G.A. 
§ 36-36-20(a)(2), and the appellate court 
affirmed a trial court’s refusal to enter a 
judgment declaring that a city’s annexa- 
tion was null and void, declining to reach 
a finding that would, in effect, have left 
the landowner no way of having the land- 
owner’s property annexed. Fayette 
County v. Steele, 268 Ga. App. 13, 601 
S.E.2d 403 (2004). 

County estopped to oppose annexa- 
tion. — County was estopped from chal- 


lenging a city’s annexation of county roads 
by the county’s failure to oppose the an- 
nexation for 20 years. The county had 
approved the annexation, and the city, 
with the county’s knowledge, maintained 
the roads, patrolled the roads, set speed 
limits, and otherwise exercised control 
over the roads. City of Holly Springs v. 
Cherokee County, 299 Ga. App. 451, 682 
S.E.2d 644 (2009). 

Annexation not ultra vires. — City’s 
failure to finalize the city’s annexation of 
county roads by adopting an ordinance, 
preparing a survey, and filing the annex- 
ation with the Georgia Secretary of State 
were errors of omission, not ultra vires 
actions contrary to former O.C.G.A. 
§§ 36-36-1 and 36-36-2 (see now O.C.G.A. 
§§ 36-36-20 and 36-36-21) which the city 
had no power to take. Therefore, O.C.G.A. 
§ 45-6-5 did not preclude the city from 
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contending that the county was estopped 
from challenging the annexation. City of 
Holly Springs v. Cherokee County, 299 Ga. 
App. 451, 682 S.E.2d 644 (2009). 
Limited applicability of section. — 
Obvious purpose of this definition of “con- 
tiguous” is to explain the Ga. L. 1962, p. 
119, § 1 (see now O.C.G.A. § 36-36-21) 
provision for annexing to the existing cor- 
porate limits unincorporated areas “con- 
tiguous to the existing corporate limits.” 
This provision has no reference to any 
lands where the owners sign no applica- 
tion to annex. The law’s sole purpose is to 
say that although a road, creek, river, 
interstate highway, railroad, or even other 
municipal property of another political 
subdivision passes between the lands of 
“A” and the corporate boundary, “A’s” land 
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is contiguous for the purpose of annexing 
the land when “A” signs an application 
therefor. City of Adel v. Georgia Power Co., 
224 Ga. 232, 161 S.E.2d 297 (1968). 

Cited in City of Gainesville v. Hall 
County Bd. of Educ., 233 Ga. 77, 209 
S.E.2d 637 (1974); City of Marietta v. Cobb 
County Sch. Dist., 237 Ga. 518, 228 S.E.2d 
894 (1976); Paulding County v. City of 
Hiram, 240 Ga. 220, 240 S.E.2d 71 (1977); 
City of Cartersville v. Bartow County Sch. 
Dist., 145 Ga. App. 129, 243 S.E.2d 293 
(1978); City of Ft. Oglethorpe v. Boger, 267 
Ga. 485, 480 S.E.2d 186 (1997); City of 
Brookhaven v. City of Chamblee, 329 Ga. 
App. 346, 765 S.E.2d 33 (2014); City of 
Atlanta v. Mays, 301 Ga. 367, 801 S.E.2d 1 
(2017). 


OPINIONS OF THE ATTORNEY GENERAL 


Property of one of owners must 
abut directly upon municipal bound- 
ary. — Upon consideration of Ga. L. 1962, 
p. 119, § 2 (see now O.C.G.A. § 36-36-20) 
in conjunction with Ga. L. 1962, p. 119, 
§ 1 (see now O.C.G.A. § 36-36-21), in or- 
der for a municipal corporation to annex 
property, at least one of the owners of the 
property to be annexed must have prop- 
erty which abuts directly on the municipal 
boundary, or which would otherwise abut 
directly on the municipal boundary except 
for the fact that the property is separated 
by a street, street right of way, creek, 
river, the right of way of a railroad or 
other public service corporation, lands 
owned by the city or some other political 
subdivision, or lands owned by the state. 
Right of way for a state-aid road which is 


owned by the state would qualify as lands 
owned by the State of Georgia. 1968 Op. 
Atty Gen. No. 68-49. 

It is necessary for owner of road to 
sign or consent to petition for annexa- 
tion; neither the State Transportation 
Board nor the commissioner of transpor- 
tation has authority to consent for such 
annexation. 1969 Op. Att’y Gen. No. 
69-81. 

Signing of petition. — Neither State 
Highway Board (now State Transporta- 
tion Board) nor director of State Highway 
Department (now Commissioner of Trans- 
portation) has authority to sign petition 
for annexation of right of way of state-aid 
road as part of the corporate limits of a 
municipality of this state. 1968 Op. Att’y 
Gen. No. 68-217. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 53 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 63 et seq. 


ALR. — What land is contiguous or 
adjacent to municipality so as to be sub- 


ject to annexation, 49 A.L.R.3d 589. 
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36-36-21. Annexation upon application of all land owners; filing 
of identification of annexed property with Depart- 
ment of Community Affairs and county governing 


authority; effect of annexation. 


Authority is granted to the governing bodies of the several municipal 
corporations of this state to annex to the existing corporate limits 
thereof unincorporated areas contiguous to the existing corporate limits 
at the time of such annexation, in accordance with the procedures 
provided in this article and in Article 1 of this chapter, upon the written 
and signed applications of all of the owners of all of the land, except the 
owners of any public street, road, highway, or right of way, proposed to 
be annexed, containing a complete description of the lands to be 
annexed. Lands to be annexed at any one time shall be treated as one 
body, regardless of the number of owners, and all parts shall be 
considered as adjoining the limits of the municipal corporation when 
any one part of the entire body abuts such limits. When such applica- 
tion is acted upon by the municipal authorities and the land is, by 
ordinance, annexed to the municipal corporation, an identification of 
the property so annexed shall be filed with the Department of Commu- 
nity Affairs and with the governing authority of the county in which the 
property is located in accordance with Code Section 36-36-3. When so 
annexed, such lands shall constitute a part of the lands within the 
corporate limits of the municipal corporation as completely and fully as 
if the limits had been marked and defined by local Act of the General 
Assembly. Except as provided in subsection (c) of Code Section 36-36-20, 
nothing in this article shall be construed to authorize annexation of the 
length of any public right of way except to the extent that such right of 
way adjoins private property otherwise annexed by the municipal 
corporation. 


History. — Ga. L. 1962, p. 119, § 1; Ga. 
L. 1969, p. 504, § 1; Code 1981, § 36-36-2; 
Code 1981, § 36-36-21, as redesignated by 
Ga. L. 1992, p. 2592, § 3; Ga. L. 2000, p. 
164, § 6. 

Law reviews. — For article question- 
ing the constitutionality of this Code sec- 
tion, see 10 Ga. L. Rev. 169 (1975). For 
article surveying legislative and judicial 
developments in Georgia local govern- 


ment law for 1978-79, see 31 Mercer L. 
Rev. 155 (1979). For annual survey of local 
government law, see 56 Mercer L. Rev. 351 
(2004). For annual survey of local govern- 
ment law, see 57 Mercer L. Rev. 289 
(2005). 

For comment, “Hamlets: Expanding the 
Fair Share Doctrine Under Strict Home 
Rule Constitutions,” see 49 Emory L.J. 
255 (2000). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
LAND SUBJECT TO ANNEXATION 
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General Consideration 


General Assembly intended that a 
liberal policy apply in this area. Powers v. 
City of Cordele, 143 Ga. App. 363, 238 
S.E.2d 721 (1977). 

No intent to race for annexation. — 
Georgia General Assembly did not intend 
the alternative methods of annexation un- 
der O.C.G.A. § 36-36-10 to establish a 
system for municipalities to race the leg- 
islature to annex land that it already had 
designated for annexation under local law. 
City of Brookhaven v. City of Chamblee, 
329 Ga. App. 346, 765 S.E.2d 33 (2014). 

General Assembly is authorized to 
delegate power of annexation to mu- 
nicipalities under O.C.G.A. § 36-36-21. 
Cooper v. City of Gainesville, 248 Ga. 269, 
282 S.E.2d 322 (1981). 

Purpose of this section in delegating 
limited power of annexation to municipal- 
ities is to permit municipalities to make a 
self-determination in this regard. Planta- 
tion Pipe Line Co. v. City of Bremen, 227 
Ga. 1, 178 S.E.2d 868 (1970) (see O.C.G.A. 
§ 36-36-21). 

Limitations on power of annexa- 
tion. — When the municipality exercises 
the delegated power of annexation the 
municipality is exercising the legislative 
power of the General Assembly and is 
limited only by the terms of the delegation 
itself and by the rule that the municipal- 
ity’s exercise must be lawful and reason- 
able and not in violation of any constitu- 
tional inhibition. Plantation Pipe Line Co. 
v. City of Bremen, 227 Ga. 1, 178 S.E.2d 
868 (1970). 

Municipality without authority to 
annex property during referendum 
process. — Trial court properly held that 
a municipality did not have the authority 
under O.C.G.A. § 36-36-21 to annex land 
that the Georgia General Assembly desig- 
nated for annexation to another munici- 
pality, subject to a referendum, before the 
referendum took place; thus, a city was 
prohibited from attempting to annex prop- 
erty during the referendum process. City 
of Brookhaven v. City of Chamblee, 329 
Ga. App. 346, 765 S.E.2d 33 (2014). 

Comparison of 100 percent and 60 
percent methods of annexation. — Re- 
quirements of the 100 percent method and 
the 60 percent method are different. In 
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the 100 percent method, the land being 
annexed need only abut the municipal 
boundaries. In the 60 percent method, the 
land being annexed must coincide with 
the municipal boundaries on one-eighth of 
the municipality's aggregate external 
boundary. City of Marietta v. Cobb County 
Sch. Dist., 237 Ga. 518, 228 S.E.2d 894 
(1976). 

Applicability to counties of 100,000 
or more. — Municipalities either wholly 
or partly within county having population 
of 100,000 or more persons cannot annex 
territory. Jones v. City of College Park, 
223 Ga. 778, 158 S.E.2d 384 (1967). 

Limited applicability of definition 
of contiguous area. — Obvious purpose 
of the definition of “contiguous” in Ga. L. 
1962, p. 119, § 2 (see now O.C.G.A. 
§ 36-36-20) is to explain the provision of 
Ga. L. 1962, p. 119, § 1 (see now O.C.G.A. 
§ 36-36-21) for annexing to the existing 
corporate limits unincorporated areas 
“contiguous to the existing corporate lim- 
its.” This provision has no reference to any 
lands when the owners sign no application 
to annex. This provision’s sole purpose is 
to say that although a road, creek, river, 
interstate highway, railroad, or even other 
municipal property of another political 
subdivision passes between the lands of 
“A” and the corporate boundary, “A’s” land 
is contiguous for the purpose of annexing 
the land when “A” signs an application 
therefor. City of Adel v. Georgia Power Co., 
224 Ga. 232, 161 S.E.2d 297 (1968). 

Word “owner” is defined to mean “the 
record title holder of the fee simple title, 
or his legal representative.” City of 
Cartersville v. Bartow County Sch. Dist., 
145 Ga. App. 129, 243 S.E.2d 293 (1978). 

Failure of annexation voids subse- 
quently related annexation. — Failure 
of city’s annexation of railroad right of 
way due to applicant’s lack of fee simple 
ownership also invalidated subsequent 
annexation of property which became con- 
tiguous to city only by virtue of the earlier 
annexation of the right of way. City of 
Jefferson v. Town of Pendergrass, 176 Ga. 
App. 769, 337 S.E.2d 348 (1985). 

Annexation voided when proce- 
dures not followed. — Defendants at- 
tempt to annex certain properties into the 
corporate limits of the city and establish a 
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new zoning district was voided because 
the procedural requirements of O.C.G.A. 
§ 36-66-4 (a) and (b) and O.C.G.A. 
§ 36-36-21 were not met. City of Byron v. 
Betancourt, 242 Ga. App. 71, 528 S.E.2d 
841 (2000). 

County estopped to oppose annexa- 
tion. — County was estopped from chal- 
lenging a city’s annexation of county roads 
by the county’s failure to oppose the an- 
nexation for 20 years. The county had 
approved the annexation, and the city, 
with the county’s knowledge, maintained 
the roads, patrolled the roads, set speed 
limits, and otherwise exercised control 
over the roads. City of Holly Springs v. 
Cherokee County, 299 Ga. App. 451, 682 
S.E.2d 644 (2009). 

Annexation not ultra vires. — City’s 
failure to finalize the city’s annexation of 
county roads by adopting an ordinance, 
preparing a survey, and filing the annex- 
ation with the Georgia Secretary of State 
were errors of omission, not ultra vires 
actions contrary to former O.C.G.A. 
§§ 36-36-1 and 36-36-2 (see O.C.G.A. 
§§ 36-36-20 and 36-36-21) which the city 
had no power to take. Therefore, O.C.G.A. 
§ 45-6-5 did not preclude the city from 
contending that the county was estopped 
from challenging the annexation. City of 
Holly Springs v. Cherokee County, 299 Ga. 
App. 451, 682 S.E.2d 644 (2009). 

Cited in Bituminous Cas. Corp. v. 
R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971); City of Gainesville v. Hall County 
Bd. of Educ., 233 Ga. 77, 209 S.E.2d 637 
(1974); City of Ft. Oglethorpe v. Boger, 267 
Ga. 485, 480 S.E.2d 186 (1997). 


Land Subject to Annexation 


Under this method of annexation 
the only property involved is that of 
the owner who applies for annexation. 
This section merely gives the owner a free 
election as to whether to have the land 
within or without the municipality, pro- 
vided the land is contiguous to an area of 
the city and the city is willing to annex. 
Paulding County v. City of Hiram, 240 Ga. 
220, 240 S.E.2d 71 (1977). 

Annexation in steps. — Municipality, 
utilizing the 100 percent method of annex- 
ation may annex a street, then annex 
tracts abutting upon that street. Such 
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areas of land meet the requirement of 
being “contiguous to the existing corpo- 
rate limits” when they adjoin and abut 
directly on a street or highway which has 
been made a part of the corporate limits. 
City of Marietta v. Cobb County Sch. Dist., 
237 Ga. 518, 228 S.E.2d 894 (1976). 

Inclusion of all property. — This 
section imposes no requirement that all of 
the property located within the outer pe- 
rimeter of such area be included within 
the annexation. City of Cartersville v. 
Bartow County Sch. Dist., 145 Ga. App. 
129, 243 S.E.2d 293 (1978). 

Presumption of dedication of land 
for public streets. — When the owner of 
a tract of land subdivides the land into 
lots, and records a map or plat showing 
such lots with designated streets, and 
sells lots with reference to such map or 
plat, the owner will be presumed to have 
expressly dedicated the streets designated 
on the map to the public. Young v. 
Sweetbriar, Inc., 222 Ga. 262, 149 S.E.2d 
474 (1966). 

How acceptance by municipality 
shown. — When an owner of land makes 
an express dedication of a particular por- 
tion thereof for use as a public street, its 
acceptance may be shown by any act of the 
municipality recognizing the existence of 
the street as such, and treating it as one of 
the streets of the city. Young v. Sweetbriar, 
Inc., 222 Ga. 262, 149 S.E.2d 474 (1966). 

Grantor estopped to deny grantees 
right to use streets. — When a grantor 
sells lots of land, and in the grantor’s 
deeds describes the lots as bounded by 
streets, not expressly mentioned in the 
deeds, but shown upon a plat therein 
referred to as laid out in a subdivision of 
the grantor’s land, the grantor is estopped 
to deny the grantee’s right to use the 
streets delineated in such plat. Those 
claiming under such conveyances are es- 
topped from denying the existence of the 
streets so delineated upon the plat of the 
subdivision and given as boundaries of 
lots acquired by these and others from the 
grantor or those claiming under the 
grantor. Young v. Sweetbriar, Inc., 222 Ga. 
262, 149 S.E.2d 474 (1966). 

Dedication cannot be abandoned 
by nonuser. — When land is dedicated to 
and accepted by a city for street purposes, 
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such dedication inures to the benefit of the 
public and abutting property owners who 
bought abutting property by reference to 
plats showing such streets. Such dedica- 
tion cannot be abandoned by the dedicatee 
by mere nonuser. Young v. Sweetbriar, 
Inc., 222 Ga. 262, 149 S.E.2d 474 (1966). 

Validity of proposed annexation 
not justiciable. — City’s declaratory 
judgment action seeking to determine the 
validity of a proposed annexation, to 
which the county objected based on a local 
constitutional amendment creating the 
industrial district sought to be annexed 
which prohibited annexation, presented 
no justiciable controversy because the an- 
nexation was merely proposed. Fulton 
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County v. City of Atlanta, 299 Ga. 676, 791 
S.E.2d 821 (2016). 

Sale does not revoke dedication. — 
After an owner of land has made a dedi- 
cation of designated land for public 
streets, and the public authorities have 
accepted the dedication, the owner cannot 
revoke the dedication by a sale of the land. 
Young v. Sweetbriar, Inc., 222 Ga. 262, 149 
S.E.2d 474 (1966). 

Preemption based on authority of 
Public Service Commission. — Regu- 
lation of the construction of electric power 
substations by municipalities was pre- 
empted based on the authority given to 
the Public Service Commission under 
0.C.G.A. § 46-2-20. City of Buford v. Ga. 
Power Co., 276 Ga. 590, 581 S.E.2d 16 
(2003). 


OPINIONS OF THE ATTORNEY GENERAL 


It is necessary for owner of road to 
sign or consent to petition for annexa- 
tion; neither the State Transportation 
Board nor the commissioner of transporta- 
tion has authority to consent for such an- 
nexation. 1969 Op. Att’y Gen. No. 69-81. 

Property of one owner must abut 
directly upon municipal boundary. — 
Upon consideration of Ga. L. 1962, p. 119, 
§ 2 (see now O.C.G.A. § 36-36-20), in con- 
junction with Ga. L. 1962, p. 119, § 1 (see 
now O.C.G.A. § 36-36-21), in order for a 
municipal corporation to annex property, 
at least one of the owners of the property 
to be annexed must have property which 
abuts directly on the municipal boundary, 
or which would otherwise abut directly on 
the municipal boundary except for the fact 
that the property is separated by a street, 
street right of way, creek, river, the right 
of way of a railroad or other public service 
corporation, lands owned by the city or 
some other political subdivision, or lands 
owned by the state. Right of way for a 
state-aid road which is owned by the state 
would qualify as lands owned by the state. 
1968 Op. Att’y Gen. No. 68-49. 

Annexation of state park. — Munic- 
ipality must have specific legislative ap- 
proval to annex state park. 1968 Op. Att’y 
Gen. No. 68-211. 

Consent referred to in this section 
would have to come from the General 
Assembly. 1968 Op. Att’y Gen. No. 68-211. 


Signing of petition. — Neither State 
Highway Board (now State Transporta- 
tion Board) nor director of State Highway 
Department (now commissioner of trans- 
portation) has authority to sign petition 
for annexation of right of way of state-aid 
road as part of the corporate limits of a 
municipality of this state. 1968 Op. Att’y 
Gen. No. 68-217. 

Requirements for inclusion of 
boundary street in annexation ordi- 
nance. — Under the particular annexa- 
tion ordinances adopted by a city, in which 
one boundary of the area to be annexed is 
a public street, such public street is not 
itself included within the corporate 
boundaries unless the annexation ordi- 
nance specifically includes the street 
within such boundaries, and the city po- 
lice are not authorized to patrol or to 
make cases on any such street which lies 
outside the municipal boundary. 1975 Op. 
Atty Gen. No. U75-64. 

“Owners” includes transferors of 
deeds to secure debt. — This section 
providing for the annexation of certain 
lands includes within “owners” the 
transferors of deeds to secure debt, rather 
than the grantees in such deeds. 1972 Op. 
Att’y Gen. No. U72-105. 

Use of adjective “public” preceding 
“streets” necessarily applies to other 
ways mentioned. 1974 Op. Att’y Gen. No. 
U74-75. 
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Filing of copy of annexation ordi- 
nance with Secretary of State is for infor- 
mational purposes only. 1981 Op. Att’y 
Gen. No. 81-21. 

Requirement that copy of annexation 
ordinance be filed with Secretary of State 
is ancillary to annexation procedure 
rather than integral. 1981 Op. Att’y Gen. 
No. 81-21. 
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Time of filing ordinance does not 
affect time annexation takes effect. Mu- 
nicipal annexation of property takes effect 
even though filing of copy of ordinance 
with Secretary of State, as required by 
0.C.G.A. § 36-36-21, is delayed or omit- 
ted. 1981 Op. Atty Gen. No. 81-21. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 38 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 60 et seq., 73, 74, 80. 

ALR. — Power to extend boundaries of 
municipal corporations, 64 A.L.R. 1335. 

Estoppel to question validity of proceed- 
ings extending boundaries of municipal- 
ity, 101 A.L.R. 581. 

Power to detach land from municipal 
corporations, towns, or villages, 117 
A.L.R. 267. 

Capacity to attack the fixing or exten- 


sion of municipal limits or boundary, 13 
A.L.R.2d 1279; 17 A.L.R.5th 195. 

What zoning regulations are applicable 
to territory annexed to a municipality, 41 
A.L.R.2d 1463. 

Zoning: validity and construction of pro- 
visions of zoning statute or ordinance re- 
garding protest by neighboring property 
owners, 7 A.L.R.4th 732. 

Right of one governmental subdivision 
to challenge annexation proceedings by 
another such subdivision, 17 A.L.R.5th 
195. 


36-36-22. Deannexation; authority; procedures; identification; 
status of lands. 


Authority is granted to the governing bodies of the several municipal 
corporations of this state to deannex an area or areas of the existing 
corporate limits thereof, in accordance with the procedures provided in 
this article and in Article 1 of this chapter, upon the written and signed 
applications of all of the owners of all of the land, except the owners of 
any public street, road, highway, or right of way, proposed to be 
deannexed, containing a complete description of the lands to be 
deannexed and the adoption of a resolution by the governing authority 
of the county in which such property is located consenting to such 
deannexation. Lands to be deannexed at any one time shall be treated 
as one body, regardless of the number of owners, and all parts shall be 
considered as adjoining the limits of the municipal corporation when 
any one part of the entire body abuts such limits. When such applica- 
tion is acted upon by the municipal authorities and the land is, by 
ordinance, deannexed from the municipal corporation, an identification 
of the property so deannexed shall be filed with the Department of 
Community Affairs and with the governing authority of the county in 
which the property is located in accordance with Code Section 36-36-3. 
When so deannexed, such lands shall cease to constitute a part of the 
lands within the corporate limits of the municipal corporation as 
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completely and fully as if the limits had been marked and defined by 
local Act of the General Assembly. 


History. — Code 1981, § 36-36-22, en- 
acted by Ga. L. 1994, p. 652, § 1; Ga. L. 
2000, p. 164, § 7. 


36-36-23. Annexation by a municipal corporation into an ad- 
joining county. 


(a) Annexation pursuant to this article by a municipal corporation 
into an adjoining county in which the municipality is not already 
located shall be accomplished in accordance with this Code section. 
Within ten business days of receiving an application for annexation, the 
municipal corporation shall provide written notice to the county gov- 
erning authority of the adjoining county of its intent to annex into the 
county. Such notice shall include a map or other description of the land 
proposed for annexation sufficient for the county to identify the location 
of the proposed annexation. A meeting between the county governing 
authority and municipal governing authority shall be held to discuss 
the proposed annexation if the county governing authority files a 
written request for such meeting with the municipal governing author- 
ity within 15 days of receipt of the notice of the proposed annexation. 
The requested meeting shall be held within 15 days of the request by 
the county unless otherwise agreed to by the county and the munici- 
pality. 


(b) No municipality may annex into an adjoining county in which the 
municipality is not already located unless otherwise agreed to by the 
county governing authority of the adjoining county. Such annexation 
shall be deemed approved, unless the county governing authority 
adopts a resolution opposing the annexation within 30 days following 
the earlier of: 


(1) The completion of the meeting between the municipal and 
county governing authorities, if any, pursuant to subsection (a) of this 
Code section; or 


(2) Thirty days after notice of the proposed annexation from the 
municipal corporation to the county governing authority, if no meet- 
ing is requested by the county governing authority. 


(c) In making its decision, the county governing authority shall 
consider the following factors: 


(1) Whether the annexation ordinance is reasonable for the 
long-range economic and overall well-being of the counties, school 
districts, and municipalities affected by the annexation; 
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(2) Whether the health, safety, and welfare of property owners and 
citizens of the county, municipalities, and area proposed to be 
annexed will be negatively affected by the annexation; 


(3) Whether the proposed annexation has any negative fiscal 
impact on the county, school districts, and other municipalities that 
have not been mitigated by an agreement; and 


(4) The interests of the property owner seeking annexation. 


(d) If the county governing authority disapproves the annexation, 
the municipal corporation may challenge the disapproval by filing a 
complaint in the superior court of the adjoining county into which such 
annexation has been proposed. The challenge shall be heard by either 
a judge or senior judge who is not from the circuit in which either the 
county or the municipality is located. If the court finds by a preponder- 
ance of the evidence that the determination by the county based upon 
the factors enumerated in subsection (c) of this Code section is correct, 
then the denial by the county shall be sustained. If the denial is not 
sustained, the annexation may proceed. 


History. — Code 1981, § 36-36-23, en- 
acted by Ga. L. 2000, p. 164, § 8. 


JUDICIAL DECISIONS 


Cited in City of Brookhaven v. City of 33 (2014); City of Atlanta v. Mays, 301 Ga. 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 367, 801 S.E.2d 1 (2017). 


ARTICLE 3 


ANNEXATION PURSUANT TO APPLICATION BY 
OWNERS OF 60 PERCENT OF LAND AND 
60 PERCENT OF ELECTORS 


Editor’s notes. — Former Code Sec- 976,§ 1; Ga. L. 1986, p. 284, § 1; and Ga. 
tion 36-36-22.1, pertaining to limitation L. 1990, p. 1396, § 1. 
on annexation by certain municipalities, Cross references. — Time limit for 
was repealed pursuant to subsection (c) reannexing property which has been 
thereof, effective July 1,1991. The former deannexed by the General Assembly, 
Code section was based on Ga. L. 1984, p.  § 36-35-2(b). 


36-36-30. “Municipal corporation” defined. 
As used in this article, the term “municipal corporation” means a 
municipal corporation which has a population of 200 or more persons 


according to the United States decennial census of 1960 or any future 
such census. 
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History. — Ga. L. 1966, p. 409, § 7; 
Code 1981, § 36-36-20; Code 1981, 
§ 36-36-30, as redesignated by Ga. L. 
1992, p. 2592, § 3. 
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Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-20 as present 
Code Section 36-36-30. 


JUDICIAL DECISIONS 


City failed to comply with publish- 
ing requirements. — Trial court prop- 
erly granted summary judgment in favor 
of a county because the city failed to 
publish a notice as required by O.C.G.A. 
§ 36-36-36(a) that accurately described 
the property to be annexed; thus, the city 


ply, with the requirements of that statute. 
City of Lovejoy v. Clayton County, 335 Ga. 
App. 881, 783 S.E.2d 395 (2016). 

Cited in City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014); City of Atlanta v. Mays, 301 Ga. 
367, 801 S.E.2d 1 (2017). 


failed to comply, or to substantially com- 
RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 24, 25. 


36-36-31. “Contiguous area” defined; determination of aggre- 
gate external boundary. 


(a) As used in this article, the term “contiguous area” means any 
area of which at least one-eighth of the aggregate external boundary, at 
the time annexation procedures are initiated, directly abuts the munic- 
ipal boundary. Any area shall also be a “contiguous area” if at least 
one-eighth of its aggregate external boundary would directly abut the 
municipal boundary if not otherwise separated, in whole or in part, 
from the municipal boundary by lands owned by the municipal corpo- 
ration, by lands owned by a county, or by lands owned by this state or 
by the definite width of (1) any street or street right of way, (2) any creek 
or river, or (3) any right of way of a railroad or other public service 
corporation. 


(b) For purposes of determining an area’s aggregate external bound- 
ary, all real property which, at the time annexation procedures are 
initiated, (1) is owned by the same person who owns real property in the 
area to be annexed, (2) adjoins to any extent such owner’s real property 
in the area to be annexed, (3) is in the same county as the real property 
in the area to be annexed, and (4) is not included within the boundaries 
of any municipal corporation shall have its area included in determin- 
ing the aggregate external boundary of the area to be annexed. 


History. — Ga. L. 1966, p. 409, § 5; Ga. 
L. 1971, p. 399, § 1; Ga. L. 1976, p. 1011, 
§ 2; Code 1981, § 36-36-21; Code 1981, 
§ 36-36-31, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-21 as present 
Code Section 36-36-31. 

Law reviews. — For article discussing 
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municipal annexation and the concept of 


contiguity, see 9 Ga. L. Rev. 167 (1974). 


ANNEXATION OF TERRITORY 


36-36-32 


JUDICIAL DECISIONS 


Contiguous property not found. — 
Parcel which the city attempted to annex 
and which was separated from the city 
boundary by three parcels: one owned by 
the county, one owned by the power com- 
pany, and one over which the Georgia 
Department of Transportation had a right 
of way, was not a contiguous area since 
the power company property did not fall 
within any of the exceptions of O.C.G.A. 
§ 36-36-31(a). Since the power company 


property was owned in fee simple by the 
power company, the power company had 
the ability to grant the property to an- 
other party at any time thereby poten- 
tially allowing the subject property to be- 
come an isolated municipal island 
precluding annexation of the subject par- 
cel. City of Buford v. Gwinnett County, 262 
Ga. App. 248, 585 S.E.2d 122 (2003). 

Cited in City of Ft. Oglethorpe v. Boger, 
267 Ga. 485, 480 S.E.2d 186 (1997). 


RESEARCH REFERENCES 


ALR. — What land is contiguous or 
adjacent to municipality so as to be sub- 
ject to annexation, 49 A.L.R.3d 589. 


36-36-32. Annexation upon application of owners of 60 percent 
of the land and 60 percent of the resident electors 
generally; application and signature requirements. 


(a) Authority is granted to the governing bodies of the several 
municipal corporations of this state to annex to the existing corporate 
limits thereof unincorporated areas which are contiguous to the exist- 
ing corporate limits at the time of such annexation, in accordance with 
the procedures provided in this article and in Article 1 of this chapter, 
upon the written and signed application of not less than 60 percent of 
the electors resident in the area included in any such application and of 
the owners of not less than 60 percent of the land area, by acreage, 
included in such application. The authority granted in this Code section 
is in addition to existing authority and is intended to provide a 
cumulative method of annexing territory to municipal corporations in 
addition to those methods provided by present law. 


(b) Each such application shall contain a complete description of the 
land proposed to be annexed. Lands to be annexed at any one time shall 
be treated as one body, regardless of the number of owners, and all parts 
shall be considered as adjoining the limits of the municipal corporation 
when any one part of the entire body abuts such limits. 


(c) Each person signing an application for annexation shall also print 
or type thereon his name, address, and the date of signature. In 
addition, he shall indicate whether he is a landowner within the area to 
be annexed, an elector, or both. 
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(d) For the purpose of determining the percentage of electors signing 
such application, the municipal governing body shall obtain a list of 
electors residing in such area from the board of registrars of the county 
or counties in which the area lies. The list shall be compiled by the 
board of registrars and provided to the municipal governing body in 
accordance with Code Section 21-2-227. The municipal governing body 
shall bear the expense of the preparation of the list in the manner 
prescribed by such Code section. 


(e) For the purpose of determining ownership of the property in- 
cluded within such application, the record titleholder of the fee simple 
title or his legal representative shall be considered the “owner” of the 
property. 


(f) Signatures of owners of public roads and other public land within 
the area to be annexed shall not be required in satisfying the require- 
ments of subsection (a) of this Code section and the acreage of such 
public properties shall be excluded from acreage calculations pertaining 
to the landowner approval required by subsection (a) of this Code 
section. This subsection applies only where the public properties are 
included in the area to be annexed. 


(g) The necessary number of signatures of landowners and electors 
shall be obtained within one calendar year following the date of the first 
signature obtained. Failure to collect the required number within the 
one-year period shall invalidate previously collected signatures. Noth- 
ing in this subsection shall prohibit collection of signatures from the 
same persons on subsequent applications for annexation. 


History. — Ga. L. 1966, p. 409, § 1; 
Code 1981, § 36-36-22; Code 1981, 
§ 36-36-32, as redesignated by Ga. L. 
1992, p. 2592, § 3; Ga. L. 1993, p. 91, 
§ 36; Ga. L. 1994, p. 1443, § 27. 

Law reviews. — For article question- 
ing the constitutionality of this section, 


see 10 Ga. L. Rev. 169 (1975). For article 
surveying legislative and judicial develop- 
ments in Georgia local government law for 
1978-79, see 31 Mercer L. Rev. 155 (1979). 
For annual survey of local government 
law, see 56 Mercer L. Rev. 351 (2004). 


JUDICIAL DECISIONS 


This section is not unconstitutional 
on the theory that the section attempts to 
delegate “legislative power,” including the 
right to change municipal boundaries, to 
local governments. Niskey Lake Water 
Works, Inc. v. Garner, 228 Ga. 864, 188 
S.E.2d 864 (1972). 

Ga. L. 1966, p. 409, § 1 (see now 
O.C.G.A. § 36-36-32) is a “general law” 
and provides a method of municipal an- 
nexation as contemplated by Ga. L. 1965, 
p. 298, § 2 (see now O.C.G.A. § 36-35-2). 


Niskey Lake Water Works, Inc. v. Garner, 
228 Ga. 864, 188 S.E.2d 864 (1972). 
Best interest determinations. — Al- 
though finding that a city had not made a 
best interest determination as required by 
O.C.G.A. § 36-36-37(a), a trial court never 
held that the determination had to be 
made on the record; since the city’s annex- 
ation evidence under O.C.G.A. § 36-36-35 
was inadequate to assist the citizens in 
participating intelligently in the public 
hearing, the county was entitled to sum- 
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mary judgment under O.C.G.A. § 9-11-56. 
City of Riverdale v. Clayton County, 263 
Ga. App. 672, 588 S.E.2d 845 (2003). 

Comparison of 100 percent and 60 
percent methods of annexation. — Re- 
quirements of the 100 percent method and 
the 60 percent method are different. In 
the 100 percent method, the land being 
annexed need only abut the municipal 
boundaries. In the 60 percent method, the 
land being annexed must coincide with 
the municipal boundaries on one-eighth of 
the municipality's aggregate external 
boundary. City of Marietta v. Cobb County 
Sch. Dist., 237 Ga. 518, 228 S.E.2d 894 
(1976). 

Involvement of only one landowner 
does not prohibit use of 60 percent 
method. — When the procedures that 
must be followed in using the “60 percent 
method” were followed by the city in ef- 
fecting an annexation, the fact that there 
was only one landowner involved and no 
electors involved in this annexation did 
not prohibit use of the “60 percent 
method” prescribed by statute. Niskey 
Lake Water Works, Inc. v. Garner, 228 Ga. 
864, 188 S.E.2d 864 (1972). 

The 60 percent method of annexa- 
tion may be used in areas with no regis- 
tered voters. Niskey Lake Water Works, 
Inc. v. Garner, 228 Ga. 864, 188 S.E.2d 864 
(1972). 

Removal of persons “resident in the 
area”. — City had two options when the 
city found that 36 people were no longer 
“resident in the area.” It could have chal- 
lenged the names of the 36 people the city 
determined to be nonresidents and had 
the names removed from the list, or it 
could have sought others who were “resi- 
dent in the area.” City Council v. Rich- 
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mond County, 259 Ga. 161, 377 S.E.2d 851 
(1989). 

When city discovered that 34 electors 
had moved and that two were no longer 
living in the area sought to be annexed, 
the city could not just subtract the 36 
names that the city determined to be 
“nonresident in the area” from the total to 
arrive at the requisite 60 percent. City 
Council v. Richmond County, 259 Ga. 161, 
377 S.E.2d 851 (1989). 

City failed to comply with publish- 
ing requirements. — Trial court prop- 
erly granted summary judgment in favor 
of a county because the city failed to 
publish a notice as required by O.C.G.A. 
§ 36-36-36(a) that accurately described 
the property to be annexed; thus, the city 
failed to comply, or to substantially com- 
ply, with the requirements of that statute. 
City of Lovejoy v. Clayton County, 335 Ga. 
App. 881, 783 S.E.2d 395 (2016). 

Annexations properly invalidated. 
— Judgment invalidating the City of At- 
lanta’s attempted annexation of five areas 
was affirmed because the trial court cor- 
rectly held that the annexations were in- 
valid since at the time the annexations 
would have become effective, the areas in 
question were already part of the newly 
incorporated City of South Fulton and, 
thus, ineligible for annexation by Atlanta. 
City of Atlanta v. Mays, 301 Ga. 367, 801 
S.E.2d 1 (2017). 

Cited in Pharris v. Mayor of Jefferson, 
226 Ga. 489, 175 S.E.2d 845 (1970); 
Pharris v. Mayor of Jefferson, 227 Ga. 32, 
178 S.E.2d 863 (1970); City of Cartersville 
v. Bartow County Sch. Dist., 145 Ga. App. 
129, 243 S.E.2d 293 (1978); City of Ft. 
Oglethorpe v. Boger, 267 Ga. 485, 480 
S.E.2d 186 (1997). 


OPINIONS OF THE ATTORNEY GENERAL 


Correctional institution site and 
adjoining property may be annexed 
by city in one procedure, upon application 
of appropriate persons, when property ad- 
joining correctional institution abuts city 
limits. 1981 Op. Att’y Gen. No. 81-37. 

Intent of General Assembly in refer- 
ring to “the record title holder of the 
fee simple title” was to give the grantor of 
a security deed the right to decide upon 


the question of annexation. Thus, in de- 
termining ownership of land for the pur- 
pose of determining the eligibility of a 
landowner to sign an application for an- 
nexation to a municipality, it should be 
done without regard to whether such land 
is encumbered by an outstanding deed to 
secure debt. 1967 Op. Att’y Gen. No. 
67-16. 
It is the 


apparent legislative 
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scheme to place decision as to annex- 
ation upon persons residing in area, 
rather than upon persons holding mere 
security interests in the property. 1972 
Op. Att’y Gen. No. U72-105. 

Need for voice of property owner to 
be heard. — Legislature did not intend 
for any property to be annexed to a mu- 
nicipal corporation without the owner of 
the property at least being allowed a voice 
on the question of such annexation. Of 
course, if the county or State School Build- 
ing Authority (now Georgia Education Au- 
thority (Schools)) or some other govern- 
mental entity chooses not to make 
application for annexation, but at least 60 
percent of the other owners of property in 
the area making application for annexa- 
tion do apply, the statutory requirements 
are met irrespective of the wishes of some 
owners. 1967 Op. Att’y Gen. No. 67-236. 

Governing body of a municipality 
does not have authority to annex a 
lesser included portion of territory de- 
scribed in an original application. 1967 
Op. Att’y Gen. No. 67-253. 

Landowners may withdraw their 
consent to any annexation petition at 
any time through the date of the public 
hearing on such petition. If these with- 
drawals result in a reduction of the per- 
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centage of the land represented below 60 
percent of the total area of land to be 
annexed, the petition is thereby invali- 
dated, and the municipality into which 
the land was to be annexed has no author- 
ity to continue with the annexation. 1975 
Op. Att’y Gen. No. U75-62. 

Municipal governing body must re- 
quest a list of electors registered in 
particular area making application for an- 
nexation. When preparing the list, the 
board of registrars should determine 
those electors within that area as of the 
date on which the application for annexa- 
tion was presented by the electors and 
property owners to the municipal govern- 
ing body. 1967 Op. Att’y Gen. No. 67-236. 

Annexation of state park. — Munic- 
ipality must have specific legislative ap- 
proval to annex state park. 1968 Op. Att’y 
Gen. No. 68-211. 

Acreage of railroad rights of way, 
county owned property, creeks and rivers, 
and other similar land must be included 
in calculation of total acreage for which 
application for annexation is made. 1967 
Op. Att’y Gen. No. 67-236. 

Department of Offender Rehabilita- 
tion (now Corrections) lacks author- 
ity to apply for or consent to annexation 
of state owned real property. 1981 Op. 
Att’y Gen. No. 81-37. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 38 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 60 et seq., 73, 74, 80. 

ALR. — Power to extend boundaries of 
municipal corporations, 64 A.L.R. 1335. 

Power to detach land from municipal 
corporations, towns, or villages, 117 
A.L.R. 267. 


Capacity to attack the fixing or exten- 
sion of municipal limits or boundary, 13 
A.L.R.2d 1279; 17 A.L.R.5th 195. 

Right of one governmental subdivision 
to challenge annexation proceedings by 
another such subdivision, 17 A.L.R.5th 
195. 


36-36-33. Annexation across county boundary lines prohibited. 


There shall be no annexation across the boundary lines of any county 


under this article. 


History. — Ga. L. 1966, p. 409, § 5; Ga. 
L. 1971, p. 399, § 1; Ga. L. 1976, p. 1011, 
§ 2; Code 1981, § 36-36-23; Code 1981, 


§ 36-36-33, as redesignated by Ga. L. 
1992, p. 2592, § 3. 
Editor’s notes. — Ga. L. 1992, p. 2592, 
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§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-23 as present 
Code Section 36-36-33. 


JUDICIAL DECISIONS 


Cited in City of Marietta v. Cobb 
County Sch. Dist., 237 Ga. 518, 228 S.E.2d 
894 (1976). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 63 et seq. 
Political Subdivisions, § 53 et seq. 


36-36-34. Determination of compliance with article; notice upon 
noncompliance; proceedings upon compliance. 


Whenever the governing body of a municipal corporation receives an 
application pursuant to Code Section 36-36-32, it shall, after investi- 
gation, determine whether such application complies with the require- 
ments of this article. If it is determined that the application does not 
comply with this article, the governing body shall notify in writing the 
persons presenting the application, stating wherein the application is 
deficient. If it is determined that the application does comply with this 
article, the municipal governing body shall proceed to act on the 
application in accordance with Code Section 36-36-36. 


History. — Ga. L. 1966, p. 409, § 2; § 36-36-34, as redesignated by Ga. L. 
Code 1981, § 36-36-24; Code 1981, 1992, p. 2592, § 3. 


36-36-35. Plans and report for extension of services to area 
proposed to be annexed. 


(a) A municipal corporation exercising authority under this article 
shall make plans for the extension of services to the area proposed to be 
annexed and, prior to the public hearing provided for in Code Section 
36-36-36, shall prepare a report setting forth its plans to provide 
services to the area. 


(b) The report required in subsection (a) of this Code section shall 
include: 


(1) A map or maps of the municipality and adjacent territory, 
showing the present and proposed boundaries of the municipal 
corporation, the present major trunk water mains and sewer inter- 
ceptors and outfalls, and the proposed extensions of such mains and 
outfalls as required in paragraph (2) of subsection (c) of this Code 
section; and 
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(2) A statement setting forth the plans of the municipal corpora- 
tion for extending to the area to be annexed each major municipal 


service performed within the municipality at the time of annexation. 
(c) The plans required in subsection (a) of this Code section shall: 


(1) Provide for extending police protection, fire protection, garbage 
collection, and street maintenance services to the area to be annexed, 
on the date of annexation, on substantially the same basis and in the 
same manner as such services are provided within the rest of the 
municipal corporation prior to annexation; but if a water distribution 
system is not available in the area to be annexed, the plans must call 
for reasonably effective fire protection services until such time as 
water lines are made available in the area under existing municipal 
policies for the extension of water lines; and 


(2) Provide for extension of major trunk water mains and sewer 
outfall lines into the area to be annexed within 12 months of the 
effective date of annexation, so that when such lines are constructed 
property owners in the area to be annexed will be able to secure 
public water and sewer service, according to the policies in effect in 
such municipal corporation for extending water and sewer lines to 
individual lots or subdivisions. 


(d) The report required in subsection (a) of this Code section shall be 
prepared and made available to the public at least 14 days prior to the 
public hearing required by Code Section 36-36-36. 


History. — Ga. L. 1966, p. 409, § 6; Law reviews. — For annual survey of 
Code 1981, § 36-36-25; Code 1981, local government law, see 56 Mercer L. 
§ 36-36-35, as redesignated by Ga. L. Rev. 351 (2004). 

1992, p. 2592, § 3. 


JUDICIAL DECISIONS 


Adequacy of evidence. — Although 
finding that a city had not made a best 
interest determination as required by 
O.C.G.A. § 36-36-37(a), a trial court never 
held that the determination had to be 
made on the record; since the city’s annex- 
ation evidence under O.C.G.A. § 36-36-35 


was inadequate to assist the citizens in 
participating intelligently in the public 
hearing, the county was entitled to sum- 
mary judgment under O.C.G.A. § 9-11-56. 
City of Riverdale v. Clayton County, 263 
Ga. App. 672, 588 S.E.2d 845 (2008). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 87, 88. 

ALR. — Liability of municipality for 
injury to lateral support in grading street, 
44 A.L.R. 1494. 


Duty of public utility to duplicate ser- 
vice, 52 A.L.R. 1111. 
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36-36-36. Requirement of public hearing; notice of time and 
place; persons entitled to be heard; right of property 


owner to withdraw consent. 


(a) The municipal governing body shall hold a public hearing on any 
application which has been determined to meet the requirements of this 
article. The hearing shall be held not less than 15 nor more than 45 
days from the time the governing body makes a determination that the 
petition is valid. Notice of the time and place of the hearing shall be 
given in writing to the persons presenting the application and shall be 
advertised once a week for two consecutive weeks immediately preced- 
ing the hearing in a newspaper of general circulation in the municipal 
corporation and in the area proposed for annexation. 


(b) At the public hearing all persons resident or owning property in 
the municipal corporation or in the area proposed for annexation may 
be heard on the question of the annexation of the area by the municipal 


corporation. 


(c) Any property owner or elector may withdraw his consent in 
writing postmarked or received within three business days after the 
public hearing required by this Code section. 


History. — Ga. L. 1966, p. 409, § 3; 


§ 36-36-36, as redesignated by Ga. L. 


Code 1981, § 36-36-26; Code 1981, 1992, p. 2592, § 3. 
JUDICIAL DECISIONS 
Subsection (c) of O.C.G.A. City of Lovejoy v. Clayton County, 335 Ga. 
§ 36-36-26 (see now  0O.C.G.A. App. 881, 783 S.E.2d 395 (2016). 


§ 36-36-36) does not prohibit electors 
from changing their minds. City Council v. 
Richmond County, 259 Ga. 161, 377 
S.E.2d 851 (1989). 

City failed to comply with publish- 
ing requirements. — Trial court prop- 
erly granted summary judgment in favor 
of a county because the city failed to 
publish a notice as required by O.C.G.A. 
§ 36-36-36(a) that accurately described 
the property to be annexed; thus, the city 
failed to comply, or to substantially com- 
ply, with the requirements of that statute. 


Annexations properly invalidated. 
— Judgment invalidating the City of At- 
lanta’s attempted annexation of five areas 
was affirmed because the trial court cor- 
rectly held that the annexations were in- 
valid since at the time the annexations 
would have become effective, the areas in 
question were already part of the newly 
incorporated City of South Fulton and, 
thus, ineligible for annexation by Atlanta. 
City of Atlanta v. Mays, 301 Ga. 367, 801 
S.E.2d 1 (2017). 


OPINIONS OF THE ATTORNEY GENERAL 


Landowners may withdraw their 
consent to any annexation petition at 
any time through the date of public hear- 
ing on such petition. If these withdrawals 
result in a reduction of the percentage of 


the land represented below 60 percent of 
the total area of land to be annexed, the 
petition is thereby invalidated and the 
municipality into which the land was to be 
annexed has no authority to continue with 


677 


36-36-36 


the annexation. 1975 Op. Att’y Gen. No. 
U75-62. 

Method of withdrawing signatures 
from petition. — Landowners wishing to 
withdraw their signatures from petitions 
requesting that a municipality annex a 
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certain area may do so by timely notifying 
the governing authorities of the munici- 
pality in any manner reasonably calcu- 
lated to inform those authorities of their 
decision to do so. 1975 Op. Att’y Gen. No. 
U75-66. 


RESEARCH REFERENCES 


ALR. — Estoppel to question validity of 
proceedings extending boundaries of mu- 
nicipality, 101 A.L.R. 581. 

What constitutes newspaper of “general 


circulation” within meaning of state stat- 
utes requiring publication of official no- 
tices and the like in such newspaper, 24 
A.L.R.4th 822. 


36-36-37. Adoption of annexing ordinance. 


(a) If, after the public hearing, the governing body determines that 


the annexation to the municipal corporation of the area proposed in the 
application would be in the best interest of the residents and property 
owners of the area proposed for annexation and of the citizens of the 
municipal corporation, the area may be annexed to the municipal 


corporation by the adoption of an annexing ordinance. 


(b) The annexing ordinance authorized by subsection (a) of this Code 
section shall be adopted within 60 days following validation of the 


signature of the applicants. 


History. — Ga. L. 1966, p. 409, § 4; 
Code 1981, § 36-36-27; Code 1981, 
§ 36-36-37, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Law reviews. — For annual survey of 
local government law, see 56 Mercer L. 
Rev. 351 (2004). 


JUDICIAL DECISIONS 


Annexations properly invalidated. 
— Judgment invalidating the City of At- 
lanta’s attempted annexation of five areas 
was affirmed because the trial court cor- 
rectly held that the annexations were in- 
valid since at the time the annexations 
would have become effective, the areas in 


incorporated City of South Fulton and, 
thus, ineligible for annexation by Atlanta. 
City of Atlanta v. Mays, 301 Ga. 367, 801 
S.E.2d 1 (2017). 

Cited in City of Riverdale v. Clayton 
County, 263 Ga. App. 672, 588 S.E.2d 845 
(2003). 


question were already part of the newly 


36-36-38. Filing of identification of annexed property with 
county and Department of Community Affairs; appli- 
cability of municipal ad valorem taxes to annexed 
territory; effect of annexation. 


(a) When an application pursuant to Code Section 36-36-32 is acted 
upon by the municipal authorities and the land, by ordinance, is 
annexed to the municipal corporation, an identification of the annexed 
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property shall be filed with the Department of Community Affairs and 
with the county in which the property is located in accordance with 
Code Section 36-36-3. 


(b) Municipal ad valorem taxes shall not apply to property within the 
annexed territory until January 1 of the following year. 


(c) When so annexed, such lands shall constitute a part of the lands 
within the corporate limits of the municipal corporation as completely 
and fully as if the limits had been marked and defined by local Act of the 
General Assembly. 


History. — Ga. L. 1966, p. 409, § 7; 1992, p. 2592, § 3; Ga. L. 2000, p. 164, 
Code 1981, § 36-36-28; Code 1981, § 9. 
§ 36-36-38, as redesignated by Ga. L. 


JUDICIAL DECISIONS 


Cited in City Council v. Richmond 
County, 259 Ga. 161, 377 S.E.2d 851 
(1989). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 85 et seq., 104 et seq. 


36-36-39. Filing of petition for declaratory judgment to deter- 
mine validity of annexation; judicial review. 


(a) Within 30 days of the effective date of the ordinance annexing 
land to the municipal corporation, any resident elector of the area so 
annexed or of the municipal corporation or any property owner of such 
area or of the municipal corporation may bring a petition for declara- 
tory judgment, in the superior court of the county of the legal situs of 
the annexing municipal corporation, to determine the validity, in 
accordance with this article, of the application and the municipal 
corporation’s action thereon. Whenever such a petition is filed, the 
municipal governing body shall file with the court the record of their 
official actions in regard to such application and a certified copy of the 
annexing ordinance. 


(b) The judgment of the court on any such petition may declare the 
annexation ordinance null and void upon a finding that the application 
and the municipal corporation’s action thereon are not in substantial 
compliance with this article. Upon a finding that procedural defects or 
defects in the plan for service to the annexed area exist, the court, 
where possible, shall frame a judgment to perfect such defect and 
uphold the ordinance. 
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(c) Actions provided for in this Code section shall be in accordance 


with Chapter 4 of Title 9. 


(d) Any aggrieved party may obtain a review of a final judgment 
under this Code section as is provided by law in other cases. 


History. — Ga. L. 1966, p. 409, § 9; 
Code 1981, § 36-36-29; Code 1981, 
§ 36-36-39, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-29 as present 
Code Section 36-36-39. 


JUDICIAL DECISIONS 


Boards of education do not come 
within category of persons barred from 
attacking ordinances after 30 days. Plan- 
tation Pipe Line Co. v. City of Bremen, 227 
Ga. 1, 178 S.E.2d 868 (1970); City of 
Marietta v. Cobb County Sch. Dist., 237 
Ga. 518, 228 S.H.2d 894 (1976). 

Annexations properly invalidated. 
— Judgment invalidating the City of At- 
lanta’s attempted annexation of five areas 
was affirmed because the trial court cor- 


rectly held that the annexations were in- 
valid since at the time the annexations 
would have become effective, the areas in 
question were already part of the newly 
incorporated City of South Fulton and, 
thus, ineligible for annexation by Atlanta. 
City of Atlanta v. Mays, 301 Ga. 367, 801 
S.E.2d 1 (2017). 

Cited in City of Lovejoy v. Clayton 
County, 335 Ga. App. 881, 783 S.E.2d 395 
(2016). 


RESEARCH REFERENCES 


C.J.S. — 26 C.J.S., Declaratory Judg- 
ments, §§ 99, 100. 
ALR. — Proper remedy or procedure for 


attacking legality of proceedings annexing 
territory to municipal corporation, 18 
A.L.R.2d 1255. 


36-36-40. Use of municipally owned utilities by residents of 


annexed territory. 


Nothing within this article shall prohibit the municipal corporation 
from requiring the residents of the newly annexed area to use utilities 
owned by the municipal corporation when they are available. 


History. — Ga. L. 1966, p. 409, § 8; 
Code 1981, § 36-36-30; Code 1981, 
§ 36-36-40, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-30 as present 
Code Section 36-36-40. 


JUDICIAL DECISIONS 


City may under proper authority 
annex territory under conditions appli- 
cable only to newly annexed territory. City 
of Midway v. Midway Nursing & Conva- 
lescent Ctr., Inc., 230 Ga. 77, 195 S.E.2d 
452 (1973). 


Cited in City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014); City of Atlanta v. Mays, 301 Ga. 
367, 801 S.E.2d 1 (2017). 
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RESEARCH REFERENCES 

ALR. — Duty of public utility to dupli- 

cate service, 52 A.L.R. 1111. 
ARTICLE 4 
ANNEXATION PURSUANT TO RESOLUTION AND 
REFERENDUM 
Cross references. — Time limit for deannexed by the General Assembly, 


reannexing property which has been 


36-36-50. Purpose of article. 


§ 36-35-2(b). 


It is declared to be the intention of the General Assembly in enacting 
this article to provide a method for annexing to municipal corporations 
areas which meet the legislative standards established by Code Section 
36-36-54. This article is not intended to affect or restrict the present 
authority of the General Assembly to legislate regarding the annexa- 
tion of any area contiguous to any municipal corporation in this state, 
nor to limit in any way the authority of the General Assembly to provide 
alternative methods for extending municipal boundaries. This article 


shall not affect legislation pending on July 1, 1970. 


History. — Ga. L. 1970, p. 426, § 10; 
Code 1981, § 36-36-40; Code 1981, 
§ 36-36-50, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 10 et seq. 
(see now O.C.G.A. §§ 36-36-50 and 
36-36-61 et seq.) do not take away legisla- 
tive authority to pass local Acts annexing 
territory to municipal corporations. These 
sections provide an alternative method to 
the continuing power of the General As- 
sembly to extend or diminish the corpo- 
rate limits of a municipality. Ballentine v. 
Willingham, 237 Ga. 60, 226 S.E.2d 593, 
appeal dismissed, 429 U.S. 909, 97 S. Ct. 
298, 50 L. Ed. 2d 276 (1976). 


Authority to annex noncontiguous 
property. — Since the authority of the 
General Assembly to annex municipal 
property is limited only by the state and 
federal constitutions, the General Assem- 
bly’s annexation of municipal property 
which was not contiguous to lands owned 
by a city was valid, and, therefore, the 
city’s annexation of property which was 
contiguous to that property was also valid. 
City of Ft. Oglethorpe v. Boger, 267 Ga. 
485, 480 S.E.2d 186 (1997). 


OPINIONS OF THE ATTORNEY GENERAL 


Annexation by local Act. — There is 
evidence of intent on part of General As- 


sembly to retain authority to alter munic- 
ipal boundaries through local Acts. 1975 
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Op. Att’y Gen. No. U75-59. 


36-36-51. Legislative declaration of policy. 


It is declared to be the policy in this state: 


(1) That municipal corporations are created for the purpose of 
providing local governmental services and for ensuring the health, 
safety, and welfare of persons and the protection of property in areas 
being used primarily for residential, commercial, industrial, and 
institutional purposes; 


(2) That the orderly growth of municipal corporations, based on 
the need for municipal services and the ability of the municipal 
corporation to serve, is essential to the economic progress of the state 
and to the well-being of its urban citizens; 


(3) That the extension of municipal boundaries to accomplish 
orderly growth should be in accordance with standards established 
by the General Assembly; and 


(4) That any areas included within municipal boundaries under 
this article should receive all services provided by the annexing 
municipal corporation as soon as possible after coming within its 
boundaries. 


History. — Ga. L. 1970, p. 426, $ 1; Ga. Editor’s notes. — Ga. L. 1992, p. 2592, 
L. 1971, p. 398, § 1; Code 1981, § 3, effective July 1, 1992, renumbered 
§ 36-36-41; Code 1981, § 36-36-51, as re- former Code Section 36-36-41 as present 
designated by Ga. L. 1992, p. 2592, § 3. Code Section 36-36-51. 

JUDICIAL DECISIONS 


Cited in City of Brookhaven v. City of 33 (2014); City of Atlanta v. Mays, 301 Ga. 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 367, 801 S.E.2d 1 (2017). 


RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 57. 


Political Subdivisions, §§ 1, 31 et seq. 


36-36-52. Definitions. 


As used in this article, the term: 


(1) “Contiguous area” means any area which, at the time annexa- 
tion procedures are initiated, either abuts directly on the municipal 
boundary or is separated from the municipal boundary by a street or 
street right of way, a creek or river, the right of way of a railroad or 
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other public service corporation, lands owned by the municipal 
corporation or some other political subdivision, or lands owned by 


this state. 


(2) “Used for residential purposes” refers to any lot or tract five 
acres or less in size on which is constructed a habitable dwelling unit. 


History. — Ga. L. 1970, p. 426, § 8; 
Code 1981, § 36-36-42; Code 1981, 
§ 36-36-52, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-42 as present 
Code Section 36-36-52. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 
power of the General Assembly to extend 


or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 

Cited in City of Ft. Oglethorpe v. Boger, 
267 Ga. 485, 480 S.E.2d 186 (1997). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 53 et seq. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 63 et seq. 


36-36-53. Authorization of annexation generally. 


The governing body of any municipal corporation may extend the 


corporate limits of the municipal corporation to include any area which 
meets the standards of Code Section 36-36-56, under the conditions and 
procedure provided in this article and in accordance with the proce- 


dures provided in Article 1 of this chapter. 


History. — Ga. L. 1970, p. 426, § 2; Ga. 
L. 1971, p. 398, § 2; Code 1981, 
§ 36-36-43; Code 1981, § 36-36-53, as re- 
designated by Ga. L. 1992, p. 2592, § 3. 

Law reviews. — For article suggesting 


that Ga. L. 1970, p. 426 (see now O.C.G.A. 
§ 36-36-40 et seq.) is not a satisfactory 
vehicle for urban annexation, see 10 Ga. 
L. Rev. 169 (1975). 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 


corporations. These sections provide an 
alternative method to the continuing 
power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
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Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 


LOCAL GOVERNMENT 


36-36-54 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 35 et seq., 40, 
44, 62. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 57, 59. 

ALR. — Facts warranting extension or 
reduction of municipal boundaries, 62 
A.L.R. 1011. 


Power to extend boundaries of munici- 
pal corporations, 64 A.L.R. 1335. 

Capacity to attack the fixing or exten- 
sion of municipal limits or boundary, 13 
A.L.R.2d 1279; 17 A.L.R.5th 195. 

Right of one governmental subdivision 
to challenge annexation proceedings by 
another such subdivision, 17 A.L.R.5th 
195. 


36-36-54. Standards and requirements for area proposed to be 
annexed. 


(a) Amunicipal governing body may extend the municipal corporate 
limits to include any area: 


(1) Which meets the general standards of subsection (b) of this 
Code section; and 


(2) Every part of which meets the requirements of either subsec- 
tion (c) or subsection (d) of this Code section. 


(b) The total area to be annexed must meet the following standards 
on the date of the adoption of the resolution: 


(1) It must be adjacent or contiguous to the municipal corpora- 
tion’s boundaries at the time the annexation proceeding is begun; 


(2) At least one-eighth of the aggregate external boundaries of the 
area must coincide with the municipal boundary; 


(3) No part of the area shall be included within the boundary of 
another municipal corporation or county; and 


(4) No part of the area shall, at the time notice of public hearing is 
given in accordance with Code Section 36-36-57, be receiving either 
water service or sewer service, or both, and also either police 
protection or fire protection from any unit of government other than 
the municipal corporation proposing annexation. This requirement 
may be waived by written agreement of the municipal corporation 
proposing annexation and of the other unit of government affected. 
Where a waiver of this requirement is applicable, a copy of the 
agreement shall be made a part of the report required by Code 
Section 36-36-56. Where contracts exist between counties and mu- 
nicipal corporations, both government entities must agree by mutual 
consent prior to annexation. 
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(c) Except as provided in subsection (d) of this Code section, the area 
to be annexed must be developed for urban purposes. An area developed 
for urban purposes is defined as any area which, on the date of the 
adoption of the annexation resolution, has a total resident population 
equal to at least two persons for each acre of land included within its 
boundaries and is subdivided into lots and tracts such that at least 60 
percent of the total acreage consists of lots and tracts five acres or less 
in size and such that at least 60 percent of the total number of lots and 
tracts are one acre or less in size. 


(d) In addition to areas developed for urban purposes, a governing 
body may include in the area to be annexed any area which does not 
meet the requirements of subsection (c) of this Code section if such area 
lies between the municipal boundary and an area developed for urban 
purposes such that the area developed for urban purposes is either not 
adjacent to the municipal boundary or cannot be served by the munic- 
ipal corporation without extending services and water and sewer lines 
through the sparsely developed area and, if such area is adjacent, on at 
least 60 percent of its external boundary to any combination of the 
municipal boundary and the boundary of an area or areas developed for 
urban purposes as defined in subsection (c) of this Code section. 


(e) In fixing new municipal boundaries, a municipal governing body 
shall, wherever practical, use natural topographic features, such as 
ridge lines, streams, and creeks, as boundaries. If a street is used as a 
boundary, the governing body shall, wherever practical, include within 
the municipal corporation land on both sides of the street; such outside 
boundary may not extend more than 200 feet beyond the right of way of 
the street, except to include all of a lot or parcel of land partially within 
200 feet of the right of way. 


History. — Ga. L. 1970, p. 426, § 4; 
Code 1981, § 36-36-44; Code 1981, 


§ 36-36-54, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see O.C.G.A. § 36-36-50 et seq.) do not 
take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 
power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 

Amount of land annexed. — Removal 


of a small portion of the land to be an- 
nexed to a city did not void the county’s 
approval with respect to the remaining 
land. H-B Props., Ltd. v. City of Roswell, 
247 Ga. App. 851, 545 S.E.2d 37 (2001). 
Boundaries of annexed area. — An- 
nexed territory need conform to suggested 
boundaries only “whenever practical,” 
which indicates that such limitations on 
the establishment of boundaries are more 
directory than mandatory; thus, the fact 
that the boundaries of an annexed area 
did not correspond to natural topographic 
features and that a portion of the annexed 
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area bounded by two roads did not encom- 
pass both sides of the street did not violate 
the statute as the annexation boundaries 
were based on voting precincts, which 
satisfied practical concerns with regard to 
identifying persons eligible to vote in the 


LOCAL GOVERNMENT 


36-36-55 


referendum and also a desire to annex 
land by neighborhoods. H-B Props., Ltd. v. 
City of Roswell, 247 Ga. App. 851, 545 
S.E.2d 37 (2001). 

Cited in City of Ft. Oglethorpe v. Boger, 
267 Ga. 485, 480 S.E.2d 186 (1997). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 


ALR. — What land is contiguous or 
adjacent to municipality so as to be sub- 


Political Subdivisions, § 49 et seq. 
C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 63 et seq. 


ject to annexation, 49 A.L.R.3d 589. 


36-36-55. Determination of compliance with standards and re- 
quirements; review of determination by superior 
court. 


In determining population and degree of land subdivision for pur- 
poses of meeting the requirements of Code Section 36-36-54, the 
municipal corporation shall use methods calculated to provide reason- 
ably accurate results. In determining, on appeal to the superior court, 
whether the standards set forth in Code Section 36-36-54 have been 
met, the reviewing court shall accept the estimates of the municipal 
corporation: 


(1) As to population, if the estimate is based on the number of 
dwelling units in the area multiplied by the average family size in the 
area or in the county or counties of which the area is a part, as 
determined by the last preceding federal census or based on a new 
enumeration carried out under reasonable rules and regulations by 
the annexing municipal corporation, provided that the court shall not 
accept such estimates if the petitioner on appeal demonstrates that 
the estimates are in error in the amount of 10 percent or more; 


(2) As to total area, if the estimate is based on an actual survey, on 
county tax maps or records, on aerial photographs, or on some other 
reasonably reliable map used for official purposes by a governmental 
agency, unless the petitioner on appeal demonstrates that the esti- 
mates are in error in the amount of 5 percent or more; and 


(3) As to degree of land subdivision, if the estimates are based on 
an actual survey, on county tax maps or records, on aerial photo- 
graphs, or on some other reasonably reliable source, unless the 
petitioner on appeal shows that the estimates are in error in the 
amount of 5 percent or more. 


History. — Ga. L. 1970, p. 426, § 9; 
Code 1981, § 36-36-45; Code 1981, 


§ 36-36-55, as redesignated by Ga. L. 
1992, p. 2592, § 3. 
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JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 


power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 


alternative method to the continuing 


36-36-56. Plans and report for extension of services to area 
proposed to be annexed. 


(a) A municipal corporation exercising authority under this article 
shall make plans for the extension of services to the area proposed to be 
annexed and, prior to the public hearing provided for in Code Section 
36-36-57, shall prepare a report setting forth its plans to provide 
services to such area. 


(b) The report required in subsection (a) of this Code section shall 
include: 


(1) A map or maps of the municipal corporation and adjacent 
territory, showing the present and proposed boundaries of the mu- 
nicipal corporation, the present major trunk water mains and sewer 
interceptors and outfalls, the proposed extensions of such mains and 
outfalls as required in paragraph (3) of this subsection, and the 
general land use pattern in the area to be annexed; 


(2) A statement showing that the area to be annexed meets the 
requirements of Code Section 36-36-54; and 


(3) A statement setting forth the plans of the municipal corpora- 
tion for extending to the area to be annexed each major municipal 
service performed within the municipality at the time of annexation. 


(c) The plans required in subsection (a) of this Code section shall: 


(1) Provide for extending police protection, fire protection, garbage 
collection, and street maintenance services to the area to be annexed, 
on the date of annexation, on substantially the same basis and in the 
same manner as such services are provided within the rest of the 
municipality prior to annexation. If a water distribution system is not 
available in the area to be annexed, the plans must call for reason- 
able, effective fire protection services until such time as water lines 
are made available in such area under existing municipal policies for 
the extension of water lines; 


(2) Provide for extension of major trunk water mains and sewer 
outfall lines into the area to be annexed so that when such lines are 
constructed property owners in the area to be annexed will be able to 
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secure public water and sewer service, according to the policies in 
effect in such municipality for extending water and sewer lines to 


individual lots or subdivisions; 


(3) If extension of major trunk water mains and sewer outfall lines 
into the area to be annexed is necessary, set forth a proposed 
timetable for construction of such mains and outfalls as soon as 
possible following the effective date of annexation. In any event, the 
plans shall call for contracts to be let and construction to begin within 


18 months following the effective date of annexation; and 


(4) Set forth the methods under which the municipal corporation 
plans to finance extension of services into the area to be annexed. 


History. — Ga. L. 1970, p. 426, § 3; 
Code 1981, § 36-36-46; Code 1981, 
§ 36-36-56, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1992, “subsec- 
tion” was substituted for “Code section” in 
paragraph (b)(1). 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 


power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 


corporations. These sections provide an 
alternative method to the continuing 


276 (1976). 


RESEARCH REFERENCES 


C.J.S. — 28 C.J.S., Drains, § 16 et seq. 
62 C.J.S., Municipal Corporations, §§ 63 
et seq., 76. 


36-36-57. Adoption of annexation resolution by municipal cor- 
poration; contents of resolutions; approval, availabil- 
ity, and distribution of report relating to extension of 
services; conduct of public hearing. 


(a) Any municipal governing body desiring to annex territory pursu- 
ant to this article shall first pass a resolution stating the intent of the 
municipal corporation to consider annexation. The resolution shall 
describe the boundaries of the area under consideration and fix a date 
for a public hearing on the question of annexation. The date for the 
public hearing shall be not less than 30 days and not more than 60 days 
following passage of the resolution. The notice of the public hearing 
shall (1) fix the date, hour, and place of a public hearing, (2) describe 
clearly the boundaries of the area under consideration, and (3) state 
that the report required in Code Section 36-36-56 will be available at 
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the office of the municipal clerk at least 14 days prior to the date of the 
public hearing. The notice shall be given by publication in a newspaper 
having general circulation in the municipality once a week for three 
successive weeks prior to the date of the hearing. The date of the last 
publication shall be not more than seven days preceding the date of 
public hearing. If there is no such newspaper, the municipal corporation 
shall post the notice in at least three public places within the munici- 
pality and in at least three public places in the area to be annexed for 
30 days prior to the date of the public hearing. 


(b) At least 14 days before the date of the public hearing, the 
governing body shall approve the report provided for in Code Section 
36-36-56 and shall make it available to the public at the office of the 
municipal clerk. In addition, the municipal corporation may prepare a 
summary of the full report for public distribution. 


(c) At the public hearing, a representative of the municipal corpora- 
tion shall first make an explanation of the report required in Code 
Section 36-36-56. Following such explanation, all persons resident or 
owning property in the territory described in the notice of public 
hearing and all residents of the municipality shall be given an oppor- 
tunity to be heard. 


History. — Ga. L. 1970, p. 426, § 5; 
Code 1981, § 36-36-47; Code 1981, 


§ 36-36-57, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 
power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 


429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 

Area to be annexed as set forth in 
initial resolution. — Use of “under con- 
sideration” in the statute weighs against a 
finding that the statute requires that the 
area to be annexed must be set forth in 
finality when an initial resolution is 
passed. H-B Props., Ltd. v. City of Roswell, 
247 Ga. App. 851, 545 S.E.2d 37 (2001). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 58 et seq. 

C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 73 et seq. 

ALR. — Estoppel to question validity of 
proceedings extending boundaries of mu- 
nicipality, 101 A.L.R. 581. 


What constitutes newspaper of “general 
circulation” within meaning of state stat- 
utes requiring publication of official no- 
tices and the like in such newspaper, 24 
A.L.R.4th 822. 
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36-36-58. Referendum for ratification or rejection of annexation 
resolution generally; procedure; subsequent annexa- 


tion attempt. 


The municipal corporation shall issue a call for a referendum to ratify 
or reject the adoption of the annexation resolution. The referendum 
shall be held not less than 30 days nor more than 60 days after the date 
of the public hearing required by Code Section 36-36-57. The referen- 
dum shall be held, insofar as possible, under the procedures set forth in 
Chapter 2 of Title 21 for special elections. Only those persons registered 
to vote for members of the General Assembly residing, on the date of the 
adoption of the resolution, in the proposed area to be annexed shall vote 
in the referendum. If a majority of those voting vote in favor of 
annexation, the area shall become a part of the corporate limits of the 
municipality, but not otherwise. If a majority of those voting vote 
against the annexation, a period of two years must elapse before 
annexation of the same area or any portion thereof may be attempted 
again under authority of this article. 


History. — Ga. L. 1970, p. 426, § 12; Cross references. — Elections, T. 21, 


Code 1981, § 36-36-48; Code 1981, C. 2. 
§ 36-36-58, as redesignated by Ga. L. 
1992, p. 2592, § 3; Ga. L. 1998, p. 295, 
§ 3. 
JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 


power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 82 et seq. 82 C.J.S., Statutes, 
§§ 142, 143, 159. 


36-36-59. Filing of identification of annexed territory with De- 
partment of Community Affairs and county governing 


authority. 


Whenever the limits of a municipal corporation are enlarged in 
accordance with this article, it shall be the duty of the clerk, city 
attorney, or other person designated by the governing authority of the 
municipal corporation to cause an identification of the annexed terri- 
tory to be filed with the Department of Community Affairs and with the 
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governing authority of the county in which the property is located in 
accordance with Code Section 36-36-38. 


History. — Ga. L. 1970, p. 426, § 6; 
Code 1981, § 36-36-49; Code 1981, 
§ 36-36-59, as redesignated by Ga. L. 
1992, p. 2592, § 3; Ga. L. 2000, p. 164, 
§ 10. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1992, “is” was 
deleted following “territory”. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 


power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 104 et seq. 


36-36-60. Authorized expenditures relating to annexation. 


Any municipal corporation initiating annexations under this article 
is authorized to make expenditures for surveys required to describe the 
property under consideration or for any other purpose necessary to plan 
for the study and annexation of unincorporated territory adjacent to the 
municipal corporation. In addition, following final passage of the 
annexation ordinance, the annexing municipal corporation shall have 
authority to proceed with expenditures for construction of water and 
sewer lines and other capital facilities and for any other purpose 
calculated to bring services into the annexed area in an effective and 


expeditious manner prior to the effective date of annexation. 


History. — Ga. L. 1970, p. 426, § 7; 
Code 1981, § 36-36-50; Code 1981, 
§ 36-36-60, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 
former Code Section 36-36-50 as present 
Code Section 36-36-60. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 


power of the General Assembly to extend 
or diminish the corporate limits of a mu- 
nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 
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RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 104 et seq. 


36-36-61. Restriction on applicability of article. 


This article shall not apply to any territory which has been a part of 
a municipal corporation for three years immediately preceding July 1, 
1970, and which has been or is in the process of being deannexed from 
the corporate limits of any such municipal corporation. 


History. — Ga. L. 1970, p. 426, § 11; 
Code 1981, § 36-36-51; Code 1981, 
§ 36-36-61, as redesignated by Ga. L. 
1992, p. 2592, § 3. 


Editor’s notes. — Ga. L. 1992, p. 2592, 
§ 3, effective July 1, 1992, renumbered 


former Code Section 36-36-51 as present 


Code Section 36-36-61. 


JUDICIAL DECISIONS 


Authority to pass local Acts. — Pro- 
visions of Ga. L. 1970, p. 426, § 1 et seq. 
(see now O.C.G.A. § 36-36-50 et seq.) do 
not take away legislative authority to pass 
local Acts annexing territory to municipal 
corporations. These sections provide an 
alternative method to the continuing 
power of the General Assembly to extend 
or diminish the corporate limits of a mu- 


nicipality. Ballentine v. Willingham, 237 
Ga. 60, 226 S.E.2d 593, appeal dismissed, 
429 U.S. 909, 97 S. Ct. 298, 50 L. Ed. 2d 
276 (1976). 

Cited in City of Brookhaven v. City of 
Chamblee, 329 Ga. App. 346, 765 S.E.2d 
33 (2014); City of Atlanta v. Mays, 301 Ga. 
367, 801 S.E.2d 1 (2017). 


ARTICLE 5 


LIMITATION ON ANNEXATION OF AREAS FURNISHED 
SERVICES OR INCLUDED IN COMPREHENSIVE 
ZONING PLAN BY CERTAIN COUNTIES 


Cross references. — Time limit for 
reannexing property which has been 


deannexed by the General Assembly, 
§ 36-35-2(b). 


36-36-70. Approval by governing authority in certain counties 
for annexation of areas furnished services or included 
in comprehensive zoning plan; right of property own- 
ers to file action for injunction. 


Reserved. Repealed by Ga. L. 2004, p. 398, § 1, effective May 18, 


2004. 


Editor’s notes. — This Code section 
was based on Ga. L. 1971, p. 4112, §§ 1, 2; 
Ga. L. 1980, p. 4357, § 1; Ga. L. 1981, p. 
4237, § 1; Code 1981, § 36-36-70, enacted 


by Ga. L. 1982, p. 2107, § 39; Ga. L. 1989, 
p. 153, § 1; Ga. L. 1992, p. 2592, § 3; Ga. 
L. 2002, p. 1473, § 1. 
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T.36, C.36, A.6 


ANNEXATION OF TERRITORY 


36-36-90 


ARTICLE 6 
ANNEXATION OF UNINCORPORATED ISLANDS 


Cross references. — Time limit for 
reannexing property which has been 


deannexed by the General Assembly, 
§ 36-35-2(b). 


JUDICIAL DECISIONS 


Unincorporated areas divided by 
railroad right-of-way. — When there 
was no evidence that railroad right-of-way 
dividing two large unincorporated areas 
had been annexed to the city by a local 
statute of the General Assembly or under 
applicable general statutes, it was an un- 


unincorporated areas it traversed formed 
an unincorporated area in excess of fifty 
acres which the city could not lawfully 
annex by an ordinance passed under 
0.C.G.A. Art. 6, Ch. 36, T. 36. Culpepper v. 
City of Cordele, 212 Ga. App. 890, 443 
S.E.2d 642 (1994). 


incorporated strip of land and the two 


36-36-90. Definitions. 


As used in this article, the term: 


(1) “Contiguous area” means any unincorporated area which, on or 
after January 1, 1999, had an aggregate external boundary directly 
abutting a municipal boundary. Any area shall be considered “contig- 
uous” if the aggregate external boundary would directly abut the 
municipal boundary if not otherwise separated, in whole or in part, 
from the municipal boundary by lands owned by the municipal 
corporation, by lands owned by a county, or by lands owned by this 
state or by the definite width of: 


(A) Any street or street right of way; 
(B) Any creek or river; or 


(C) Any right of way of a railroad or other public service 
corporation. 


(2) “Municipal corporation” means a municipal corporation which 
has a population of 200 or more persons according to the United 
States decennial census of 1980 or any future such census. 


(3) “Unincorporated island” means: 


(A) An unincorporated area in existence on January 1, 1991, 
with its aggregate external boundaries abutting the annexing 
municipality; 


(B) An unincorporated area in existence as of January 1, 1991, 
with its aggregate external boundaries abutting any combination 
of the annexing municipality and one or more other municipalities; 
or 
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(C) An unincorporated area in existence as of January 1, 1991, 
which the county governing authority has by resolution adopted 
not later than 90 days following July 1, 1992, that identifies any 
unincorporated area of the county to which the county has no 
reasonable means of physical access for the provision of services 
otherwise provided by the county governing authority solely to the 
unincorporated area of the county. 


History. — Code 1981, § 36-36-90, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
2000, p. 164, § 11. 


JUDICIAL DECISIONS 


Cited in City of Ft. Oglethorpe v. Boger, 
267 Ga. 485, 480 S.E.2d 186 (1997). 


36-36-91. Area included in determining aggregate external 
boundary. 


For the purposes of determining the aggregate external boundary of 
an unincorporated area, all real property in the area to be annexed, 
which at the time the annexation procedures are initiated, (1) is 
unincorporated, and (2) is in the same county as the annexing munic- 
ipal corporation, shall have its area included in determining the 
aggregate external boundary. 


History. — Code 1981, § 36-36-91, en- 
acted by Ga. L. 1992, p. 2592, § 3. 


36-36-92. Annexation of unincorporated islands; procedures; 
provision of municipal services. 


(a) The governing body of each municipal corporation of the state 
may annex to the existing corporate limits thereof all or any portion of 
unincorporated islands which are contiguous to the existing limits at 
the time of such annexation upon compliance with the procedures set 
forth in this article and in accordance with the procedures provided in 
Article 1 of this chapter. 


(b) Annexation of unincorporated islands as authorized in subsection 
(a) of this Code section shall be accomplished by ordinance at a regular 
meeting of the municipal governing authority within 30 days after 
written notice of intent to annex such property is mailed to the owner 
of such property at the last known address for such owner as it appears 
on the ad valorem tax records of the county in which such property is 
located. After the adoption of the annexation ordinance, an identifica- 
tion of the property annexed shall be filed with the Department of 
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Community Affairs and with the governing authority of the county in 


which the property is located, in accordance with Code Section 36-36-3. 


(c) Annexation of an unincorporated island as authorized by subsec- 
tion (a) of this Code section, which unincorporated island directly abuts 
more than one municipality, shall be by the municipality which abuts 
the unincorporated island along the greatest percentage of its external 
boundary as provided in this Code section, unless otherwise agreed to 
by the affected municipalities. 


(d) Annexations under this article shall be at the sole discretion of 
the governing body of each municipality. 


(e) Municipal services to the annexed area shall be provided on 
substantially the same basis and in the same manner as such services 
are provided within the rest of the municipal corporation; provided, 
however, that the extension of water and sewer services shall be 
according to the policies in effect in such municipal corporation for 
extending water and sewer lines to individual lots and subdivisions. 


(f) The provisions of this article with regard to annexation of 
unincorporated islands are severable as to each city and to the 


annexation of each unincorporated island therein. 


History. — Code 1981, § 36-36-92, en- 
acted by Ga. L. 1992, p. 2592, § 3; Ga. L. 
1995, p. 840, § 1; Ga. L. 2000, p. 164, 
§ 12; Ga. L. 2015, p. 385, § 6-5/HB 252; 
Ga. L. 2019, p. 1056, § 36/SB 52. 

The 2019 amendment, effective May 
12, 2019, part of an Act to revise, modern- 
ize, and correct the Code, substituted 
“provided, however, that the extension” 
for “provided, however, the extension” in 
subsection (e) and substituted “islands are 
severable” for “islands is severable” in 
subsection (f). 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1992, “city” was 
substituted for “City” in the first sentence 
of subsection (f). 


Editor’s notes. — Ga. L. 2015, p. 385, 
§ 1-1/HB 252, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘J. Calvin 
Hill, Jr., Act.” 

Law reviews. — For survey article on 
local government law for the period from 
June 1, 2002 to May 31, 2003, see 55 
Mercer L. Rev. 353 (2003). For annual 
survey of administrative law, see 57 Mer- 
cer L. Rev. 1 (2005). For annual survey of 
local government law, see 57 Mercer L. 
Rev. 289 (2005). For annual survey of 
zoning and land use law, see 57 Mercer L. 
Rev. 447 (2005). 


JUDICIAL DECISIONS 


Notice. — Owners of property annexed 
by a city did not show, under O.C.G.A. 
§ 36-36-92(b), that the owners did not 
receive proper notice of the public meeting 
at which the annexation ordinance was 
adopted because the statute required that 
annexation occur no later than 30 days 
after notice was mailed to the owners, 
rather than no less than 30 days, as the 


owners argued, and the owners clearly 
received notice of the annexation within 
the required 30-day period. Bradley Ply- 
wood Corp. v. Mayor & Aldermen of Sa- 
vannah, 271 Ga. App. 828, 611 S.E.2d 105 
(2005). 

City complied with 0.C.G.A. 
§ 36-36-92(b) by adopting the city’s an- 
nexation ordinances within 30 days of the 
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city’s formal notice of annexation. Earlier 
notices stating the formal notice of annex- 
ation required by § 36-36-92(b) would fol- 
low at a later date were nothing more 
than “courtesy” notices that did not trig- 
ger the running of the 30 days time-limit, 
and, as such, did not invalidate the annex- 
ation ordinances that were adopted 
within 30 days of the later formal notice. 
Calloway v. City of Fayetteville, 296 Ga. 
App. 200, 674 S.E.2d 66 (2009). 
Annexation held proper. — By an- 


LOCAL GOVERNMENT 


36-36-111 


nexing a portion of a larger unincorpo- 
rated area that was already qualified as 
an “unincorporated island,” a city did not 
“create” a newly-formed unincorporated 
island in violation of O.C.G.A. 
§ 36-36-4(a)(1), but rather simply re- 
duced the size of a previously-existing 
island. Calloway v. City of Fayetteville, 
296 Ga. App. 200, 674 S.E.2d 66 (2009). 

Cited in City of Ft. Oglethorpe v. Boger, 
267 Ga. 485, 480 S.E.2d 186 (1997). 


ARTICLE 7 
PROCEDURE FOR RESOLVING ANNEXATION DISPUTES 


36-36-110. Applicability. 


The procedures of this article shall apply to all annexations pursuant 
to this chapter but shall not apply to annexations by local Acts of the 


General Assembly. 


History. — Code 1981, § 36-36-110, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


JUDICIAL DECISIONS 


Validity of proposed annexation 
not justiciable. — City was not pre- 
vented from adopting an annexation ordi- 
nance by the statutory process of O.C.G.A. 
§ 36-36-110 et seq., that in the absence of 
a declaration regarding the ordinance’s 
alleged unconstitutionality was required 
to be completed before the city attempted 


to exercise the city’s legislative power of 
annexation, because the parties agreed 
the process did not apply; therefore, the 
city’s mere proposal of annexation, and 
the county’s objection, did not present a 
justiciable controversy. Fulton County v. 
City of Atlanta, 299 Ga. 676, 791 S.E.2d 
821 (2016). 


36-36-111. Notice of annexation. 


Upon receipt of a petition of annexation, a municipal corporation 
shall notify the governing authority of the county in which the territory 
to be annexed is located by certified mail or by statutory overnight 
delivery. Such notice shall include a copy of the annexation petition 
which shall include the proposed zoning and land use for such area. The 
municipal corporation shall take no final action on such annexation 
except as otherwise provided in this article. 


History. — Code 1981, § 36-36-111, en- 
acted by Ga. L. 2007, p. 292, § 2/HB 2. 
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36-36-112. Prohibition on a change in zoning or land use. 


If no objection is received as provided in Code Section 36-36-1138, the 
annexation may proceed as otherwise provided by law; provided, 
however, that as a condition of the annexation the municipal corpora- 
tion shall not change the zoning or land use plan relating to the 
annexed property to a more intense density than that stated in the 
notice provided for in Code Section 36-36-111 for one year after the 
effective date of the annexation unless such change is made in the 
service delivery agreement or comprehensive plan and is adopted by the 
affected city and county and all required parties. 


History. — Code 1981, § 36-36-112, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


36-36-113. Objection to annexation; grounds and procedures. 


(a) The county governing authority may by majority vote object to 
the annexation because of a material increase in burden upon the 
county directly related to any one or more of the following: 


(1) The proposed change in zoning or land use; 
(2) Proposed increase in density; and 


(3) Infrastructure demands related to the proposed change in 
zoning or land use. 


(b) Delivery of services may not be a basis for a valid objection but 
may be used in support of a valid objection if directly related to one or 
more of the subjects enumerated in paragraphs (1), (2), and (3) of 
subsection (a) of this Code section. 


(c) The objection provided for in subsection (a) of this Code section 
shall document the nature of the objection specifically providing evi- 
dence of any financial impact forming the basis of the objection and 
shall be delivered to the municipal governing authority by certified mail 
or statutory overnight delivery to be received not later than the end of 
the thirtieth calendar day following receipt of the notice provided for in 
Code Section 36-36-111. 


(d) In order for an objection pursuant to this Code section to be valid, 
the proposed change in zoning or land use must: 


(1) Result in: 


(A) A substantial change in the intensity of the allowable use of 
the property or a change to a significantly different allowable use; 
or 


(B) Ause which significantly increases the net cost of infrastruc- 
ture or significantly diminishes the value or useful life of a capital 
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outlay project, as such term is defined in Code Section 48-8-110, 
which is furnished by the county to the area to be annexed; and 


(2) Differ substantially from the existing uses suggested for the 
property by the county’s comprehensive land use plan or permitted 
for the property pursuant to the county’s zoning ordinance or its land 
use ordinances. 


History. — Code 1981, § 36-36-113, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


36-36-114. Arbitration panel; composition and membership. 


(a) Not later than the fifteenth calendar day following the date the 
municipal corporation received the first objection provided for in Code 
Section 36-36-113, an arbitration panel shall be appointed as provided 
in this Code section. 


(b) The arbitration panel shall be composed of five members to be 
selected as provided in this subsection. The Department of Community 
Affairs shall develop three pools of arbitrators, one pool which consists 
of persons who are currently or within the previous six years have been 
municipal elected officials, one pool which consists of persons who are 
currently or within the previous six years have been county elected 
officials, and one pool which consists of persons with a master’s degree 
or higher in public administration or planning and who are currently 
employed by an institution of higher learning in this state, other than 
the Carl Vinson Institute of Government. The pool shall be sufficiently 
large to ensure as nearly as practicable that no person shall be required 
to serve on more than two panels in any one calendar year and serve on 
no more than one panel in any given county in any one calendar year. 
The department is authorized to coordinate with the Georgia Municipal 
Association, the Association County Commissioners of Georgia, the 
Council of Local Governments, and similar organizations in developing 
and maintaining such pools. 


(c) Upon receiving notice of a disputed annexation, the department 
shall choose at random four names from the pool of municipal officials, 
four names from the pool of county officials, and three names from the 
pool of academics; provided, however, that none of such selections shall 
include a person who is a resident of the county which has interposed 
the objection or any municipal corporation located wholly or partially in 
such county. The municipal corporation shall be permitted to strike or 
excuse two of the names chosen from the county officials pool; the 
county shall be permitted to strike or excuse two of the names chosen 
from the municipal officials pool; and the county and municipal corpo- 
ration shall each be permitted to strike or excuse one of the names 
chosen from the academic pool. 
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(d) Prior to being eligible to serve on any of the three pools, persons 
interested in serving on such panels shall receive joint training in 
alternative dispute resolution together with zoning and land use 
training, which may be designed and overseen by the Carl Vinson 
Institute of Government in conjunction with the Association County 
Commissioners of Georgia and the Georgia Municipal Association, 
provided such training is available. 


(e) At the time any person is selected to serve on a panel for any 
particular annexation dispute, he or she shall sign the following oath: “I 
do solemnly swear or affirm that I will faithfully perform my duties as 
an arbitrator in a fair and impartial manner without favor or affection 
to any party, and that I have not and will not have any ex parte 
communication regarding the facts and circumstances of the matters to 
be determined, other than communications with my fellow arbitrators, 
and will only consider, in making my determination, those matters 
which may lawfully come before me.” 


History. — Code 1981, § 36-36-114, local government law, see 59 Mercer L. 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. Rev. 285 (2007) and 60 Mercer L. Rev. 263 
Law reviews. — For survey article on (2008). 


36-36-115. Meetings of arbitration panel; duties; findings and 
recommendations; compensation. 


(a)(1) The arbitration panel appointed pursuant to Code Section 
36-36-114 shall meet as soon after appointment as practicable and 
shall receive evidence and argument from the municipal corporation, 
the county, and the applicant or property owner and shall by majority 
vote render a decision which shall be binding on all parties to the 
dispute as provided for in this article not later than the sixtieth day 
following such appointment. The meetings of the panel in which 
evidence is submitted or arguments of the parties are made shall be 
open to the public pursuant to Chapter 14 of Title 50. The panel shall 
first determine the validity of the grounds for objection as specified in 
the objection. If an objection involves the financial impact on the 
county as a result of a change in zoning or land use or the provision 
of maintenance of infrastructure, the panel shall quantify such 
impact in terms of cost. As to any objection which the panel has 
determined to be valid, the panel, in its findings, may establish 
reasonable zoning, land use, or density conditions applicable to the 
annexation and propose any reasonable mitigating measures as to an 
objection pertaining to infrastructure demands. 


(2) In arriving at its determination, the panel shall consider: 
(A) The existing comprehensive land use plans of both the 
county and city; 
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(B) The existing land use patterns in the area of the subject 
property; 


(C) The existing zoning patterns in the area of the subject 
property; 


(D) Each jurisdiction’s provision of infrastructure to the area of 
the subject property; 


(E) Whether the county has approved similar changes in inten- 
sity or allowable uses on similar developments in other unincorpo- 
rated areas of the county; 


(F) Whether the county has approved similar developments in 
other unincorporated areas of the county which have a similar 
impact on infrastructure as complained of by the county in its 
objection; and 


(G) Whether the infrastructure or capital outlay project which is 
claimed adversely impacted by the county in its objection was 
funded by a county-wide tax. 


(3) The county shall provide supporting evidence that its objection 
is consistent with its land use plan and the pattern of existing land 
uses and zonings in the area of the subject property. 


(4) The county shall bear at least 75 percent of the cost of the 
arbitration. The panel shall apportion the remaining 25 percent of 
the cost of the arbitration equitably between the city and the county 
as the facts of the appeal warrant; provided, however, that if the 
panel determines that any party has advanced a position that is 
substantially frivolous, the costs shall be borne by the party that has 
advanced such position. 


(5) The reasonable costs of participation in the arbitration process 
of the property owner or owners whose property is at issue shall be 
borne by the county and the city in the same proportion as costs are 
apportioned under paragraph (4) of this subsection. 


(6) The panel shall deliver its findings and recommendations to 
the parties by certified mail or statutory overnight delivery. 


(b) If the decision of the panel contains zoning, land use, or density 
conditions, the findings and recommendations of the panel shall be 
recorded in the deed records of the county with a caption describing the 
name of the current owner of the property, recording reference of the 
current owner’s acquisition deed and a general description of the 
property, and plainly showing the expiration date of any restrictions or 
conditions. 


(c) The arbitration panel shall be dissolved on the tenth day after it 
renders its findings and recommendations but may be reconvened as 
provided in Code Section 36-36-116. 
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(d) The members of the arbitration panel shall receive the same per 
diem, expenses, and allowances for their service on the committee as is 
authorized by law for members of interim legislative study committees. 


(e) If the panel so agrees, any one or more additional annexation 
disputes which may arise between the parties prior to the panel’s initial 
meeting may be consolidated for the purpose of judicial economy if there 
are similar issues of location or similar objections raised to such other 
annexations or the property to be annexed in such other annexations is 
within 2,500 feet of the subject property. 


History. — Code 1981, § 36-36-115, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


36-36-116. Appeal. 


The municipal or county governing authority or an applicant for 
annexation may appeal the decision of the arbitration panel by filing an 
action in the superior court of the county within ten calendar days from 
receipt of the panel’s findings and recommendations. The sole grounds 
for appeal shall be to correct errors of fact or of law, the bias or 
misconduct of an arbitrator, or the panel’s abuse of discretion. The 
superior court shall schedule an expedited appeal and shall render a 
decision within 20 days from the date of filing. If the court finds that an 
error of fact or law has been made, that an arbitrator was biased or 
engaged in misconduct, or that the panel has abused its discretion, the 
court shall issue such orders governing the proposed annexation as the 
circumstances may require, including remand to the panel. Any 
unappealed order shall be binding upon the parties. The appeal shall be 
assigned to a judge who is not a judge in the circuit in which the county 
is located. 


History. — Code 1981, § 36-36-116, local government law, see 59 Mercer L. 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. Rev. 285 (2007) and 60 Mercer L. Rev. 263 
Law reviews. — For survey article on (2008). 


36-36-117. Annexation after conclusion of procedures; remedies 
for violations of conditions. 


If the annexation is completed after final resolution of any objection, 
whether by agreement of the parties, act of the panel, or court order as 
a result of an appeal, the municipal corporation shall not change the 
zoning, land use, or density of the annexed property for a period of one 
year unless such change is made in the service delivery agreement or 
comprehensive plan and adopted by the affected city and county and all 
required parties. Following the conclusion of the dispute resolution 
process outlined in this article, the municipal corporation and an 
applicant for annexation may either accept the recommendations of the 
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arbitration panel and proceed with the remaining annexation process 
or abandon the annexation proceeding. A violation of the conditions set 
forth in this Code section may be enforced thereafter at law or in equity 
until such conditions have expired as provided in this Code section. 


History. — Code 1981, § 36-36-117, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


36-36-118. Abandonment of proposed annexation; remedies for 
violations of conditions. 


If at any time during the proceedings the municipal corporation or 
applicant abandons the proposed annexation, the county shall not 
change the zoning, land use, or density affecting the property for a 
period of one year unless such change is made in the service delivery 
agreement or comprehensive plan and adopted by the affected city and 
county and all required parties. A violation of the conditions set forth in 
this Code section may be enforced thereafter at law or in equity until 
such period has expired. After final resolution of any objection, whether 
by agreement of the parties, act of the panel, or any appeal from the 
panel’s decision, the terms of such decision shall remain valid for the 
one-year period and such annexation may proceed at any time during 
the one year without any further action or without any further right of 
objection by the county. 


History. — Code 1981, § 36-36-118, 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. 


36-36-119. Good faith negotiations; written agreement govern- 
ing terms of annexation. 


The county, the municipal governing authorities, and the property 
owner or owners shall negotiate in good faith throughout the annexa- 
tion proceedings provided by this article and may at any time enter into 
a written agreement governing the annexation. If such agreement is 
reached after the arbitration panel has been appointed and before its 
dissolution, such agreement shall be adopted by the panel as its 
findings and recommendations. If such agreement is reached after an 
appeal is filed in the superior court and before the court issues an order, 
such agreement shall be made a part of the court’s order. Any agree- 
ment reached as provided in this Code section shall be recorded as 
provided in Code Section 36-36-115. 


History. — Code 1981, § 36-36-119, local government law, see 59 Mercer L. 
enacted by Ga. L. 2007, p. 292, § 2/HB 2. Rev. 285 (2007) and 60 Mercer L. Rev. 263 
Law reviews. — For survey article on (2008). 
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CHAPTER 37 


ACQUISITION AND DISPOSITION OF REAL AND 
PERSONAL PROPERTY GENERALLY 


Sec. Sec. 

36-37-1. Devises, gifts, and grants of 36-37-6.2. Purchase or other acquisition 
property for parks or other of real property on time or 
public purposes. partly for cash; securing of bal- 

36-37-2. Acceptance of donations or ance; limitation on liability. 
gifts of property generally. 36-37-7. Disposition of public utility 

36-37-3. Municipal corporations as plants or properties — Power 
trustees for donated or gifted generally; effect of charter re- 
property generally. strictions. 


36-37-4. Receipt of cemetery or burial 36.37. 
lots in trust; annual returns; i 
commissions. 

36-37-5. Municipal corporation as 
trustee of funds donated to 
cemetery. 

36-37-6. Disposition of municipal prop- 


Disposition of public utility 
plants or properties — Notice 
of intent to dispose; petition 
objecting to disposition; elec- 
tion and notice. 
36-37-9. Disposition of public utility 
erty generally. plants or properties — Ballots 
36-37-6.1. Sale, exchange, lease, or grant for election. B 
of easement over property used 36-37-10. Disposition of public utility 


for recreational purposes by in- plants or properties — Pro- 
corporated municipalities hav- posed disposition determined 
ing population greater than by two-thirds vote. 
300,000. 

Cross references. — Disposition of 


property no longer needed for public road 
purposes, T. 32, C. 7. 


36-37-1. Devises, gifts, and grants of property for parks or other 
public purposes. 


(a) By appropriate conveyance, any person may devise, give, or grant 
to any municipal corporation of this state, in fee simple or in trust, or to 
other persons as trustees, lands dedicated by such conveyance in 
perpetuity to the public use as a park, pleasure ground, or for other 
public purpose. By such conveyance, any person may also devise, give, 
or grant in perpetuity to such corporations or persons other property, 
real or personal, for the development, improvement, and maintenance 
of such property. 


(b) Any municipal corporation or other persons, natural or artificial, 
as trustees, to whom such devise, gift, or grant is made may accept the 
same in behalf of and for the benefit of the public. The municipal 
corporation or trustees shall have the right to improve, embellish, and 
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ornament the land so granted as a public park or for other public use. 
Every municipal corporation to which such conveyance is made shall 


have the power, by appropriate police provision, to protect the public in 


the use and enjoyment thereof. 


History. — Ga. L. 1905, p. 117, §§ 1, 2; 
Civil Code 1910, §§ 890, 891; Code 1933, 
§§ 69-504, 69-505. 

Cross references. — Further provi- 
sions regarding gifts of property or money 
to counties and municipalities for play- 
ground or recreation purposes, § 36-64-6. 

Law reviews. — For comment on Ev- 
ans v. Newton, 382 U.S. 296, 86 S. Ct. 486, 


15 L. Ed. 2d 373 (1966), see 2 Ga. St. B. J. 
487 (1966). For comment on Evans v. 
Abney, 396 U.S. 435, 90 S. Ct. 628, 24 L. 
Ed. 2d 634 (1970), as to reversion of a 
charitable trust designed to operate on a 
segregated basis rather than application 
of cy pres, see 22 Mercer L. Rev. 493 
(1971). 


JUDICIAL DECISIONS 


Public character of a park requires 
that the park be treated as a public insti- 
tution subject to the command of U.S. 
Const., amend. 14. Evans v. Newton, 382 
U.S. 296, 86 S. Ct. 486, 15 L. Ed. 2d 373 
(1966). For comment, see 2 Ga. St. B.J. 
487 (1966). 

When the testator’s intent to create 
racially segregated city park could not 


legally be carried out, application of cy 
pres doctrine reverting land to heirs was 
not unconstitutional. Evans v. Abney, 396 
U.S. 435, 90 S. Ct. 628, 24 L. Ed. 2d 634 
(1970). For comment, see 22 Mercer L. 
Rev. 493 (1971). 

Cited in Evans v. Abney, 224 Ga. 826, 
165 S.E.2d 160 (1968). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 470 et seq. 59 
Am. Jur. 2d, Parks, Squares, and Play- 
grounds, §§ 6, 7. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 1143, 1146, 1150. 

ALR. — Power of municipal corporation 
or other political body to accept and ad- 
minister trust, 10 A.L.R. 1368. 


Validity and effect of gift for charitable 
purposes which excludes otherwise quali- 
fied beneficiaries because of their race or 
religion, 25 A.L.R.3d 736. 

Construction of highway through park 
as violation of use to which park property 
may be devoted, 60 A.L.R.3d 581. 


36-37-2. Acceptance of donations or gifts of property generally. 


Each municipal corporation is authorized to receive any donations or 
gifts of real or personal property which may be made to it by deed of gift, 
will, or otherwise, subject to such conditions as may be specified in the 
instrument giving or donating the property, if the governing body of the 
municipal corporation approves of such conditions. 


History. — Ga. L. 1892, p. 104, § 1; 
Civil Code 1895, § 740; Civil Code 1910, 


§ 887; Code 1933, § 69-501. 
Law reviews. — For article, “Cities 
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and Towns in Georgia: A Distinction with 
a Difference?,” see 14 Mercer L. Rev. 385 
(1963). 


ACQUISITION AND DISPOSITION OF PROPERTY 


36-37-3 


JUDICIAL DECISIONS 


Bequests for charitable purposes. 
— Incorporated city of this state is autho- 
rized, under former Civil Code 1910, 
§$ 887 and 888 (see now O.C.G.A. 
§§ 36-37-2 and 36-37-3), to receive and 
apply bequest for charitable purposes. 
Moss v. Youngblood, 187 Ga. 188, 200 S.E. 
689 (1938). 

Any condition on the gift might be 
imposed by persons making donation 
that would not conflict with either consti- 


tutional or general law of state. Tillman v. 
Mayor of Athens, 206 Ga. 289, 56 S.E.2d 
624 (1949). 

Governing body of municipality receiv- 
ing gift must approve conditions imposed 
by persons making gift; this is the sole 
restriction of this section. Tillman v. 
Mayor of Athens, 206 Ga. 289, 56 S.E.2d 
624 (1949). 

Cited in Settelmayer v. Hartsfield, 216 
Ga. 246, 115 S.E.2d 520 (1960). 


OPINIONS OF THE ATTORNEY GENERAL 


Deed containing reversionary 
clause. — Georgia Historical Commission 
(now Department of Natural Resources) 
cannot accept deed from city containing 
reversionary clause for land on which 
state funds to be used. 1962 Op. Att’y Gen. 
p. 395. 

Reimbursement by petition spon- 
sor for referendum costs. — Municipal- 
ities are not authorized to receive funds 
from the sponsor of a petition calling for a 
referendum on the question of the sale of 
distilled spirits by the drink to reimburse 
the municipality for the costs and expense 


of holding the referendum. 1984 Op. Att’y 
Gen. No. 84-36. 

Sale of donated property exempted 
from bid process. — Disposition of real 
property donated to a municipality upon 
the approved condition for use as a hospi- 
tal is excepted by O.C.G.A. § 36-37-2 from 
the sealed bid or auction procedure of 
0.C.G.A. § 36-37-6; however, the city offi- 
cials must exercise the utmost good faith, 
fidelity and integrity to obtain the best 
price in any sale of the property. 1984 Op. 
Att’y Gen. No. U84-20. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 470. 


ALR. — Power of municipal corporation 
or other political body to accept and ad- 
minister trust, 10 A.L.R. 1368. 


36-37-3. Municipal corporations as trustees for donated or 
gifted property generally. 


Municipal corporations may act as trustees under any conveyance or 
will donating or giving property for charitable or eleemosynary pur- 


poses. 


History. — Ga. L. 1892, p. 104, § 2; 
Civil Code 1895, § 741; Civil Code 1910, 
§ 888; Code 1933, § 69-502. 
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JUDICIAL DECISIONS 


Bequests for charitable purposes. 
— Incorporated city of this state is autho- 
rized, under former Civil Code 1910, 
§$ 887 and 888 (see now O.C.G.A. 
§§ 36-37-2 and 36-37-3), to receive and 
apply bequest for charitable purposes. 
Moss v. Youngblood, 187 Ga. 188, 200 S.E. 
689 (1938). 

Devises for parks. — Georgia cities 


and towns are authorized to accept de- 
vises of property for establishment and 
preservation of “parks and pleasure 
grounds” and to hold the property thus 
received in charitable trust for the exclu- 
sive benefit of the class of persons named 
by the testator. Evans v. Abney, 396 U.S. 
435, 90 S. Ct. 628, 24 L. Ed. 2d 634 (1970). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 472, 483. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 1142. 


ALR. — Power of municipal corporation 
or other political body to accept and ad- 
minister trust, 10 A.L.R. 1368. 

Liability of township trustees for loss of 
public funds, 18 A.L.R. 982. 


36-37-4. Receipt of cemetery or burial lots in trust; annual 


returns; commissions. 


Any person may convey to the mayor and council of any municipal 


corporation in this state any money or property to be held by the mayor 
and council in trust, the corpus or increase thereof to be expended, as 
directed by such conveyance, in the improvement or preservation and 
care of any cemetery or of the burial lots of such owner therein. The 
mayor and council shall receive and hold the property and execute such 
trusts, according to the terms thereof, as other trusts are executed 
under the laws of this state. They shall make annual returns to the 
judge of the probate court and shall be entitled to such commissions as 
are paid to other trustees, but they shall not be required to give bond. 


History. — Ga. L. 1889, p. 178, § 1; 
Civil Code 1895, § 742; Civil Code 1910, 
§ 889; Code 1933, § 69-503. 


JUDICIAL DECISIONS 


Cited in Bituminous Cas. Corp. v. 
R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 14 Am. Jur. 2d, Ceme- 
teries, § 17 et seq. 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 471. 


ALR. — Validity and reasonableness of 
rules and regulations of cemetery com- 
pany or association as to improvement or 
care of lots, 32 A.L.R. 1406; 47 A.L.R. 70. 
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Injunction against removal of, or inter- subject to assessment for public improve- 
ference with, remains interred in burial ment, in absence of express exemption, 71 
lot, 33 A.L.R. 1432. A.L.R. 322. 

Cemetery property and cemetery lots as 


36-37-5. Municipal corporation as trustee of funds donated to 
cemetery. 


Any municipal corporation of this state may act as trustee of any 
funds donated to any cemetery within the limits of the municipal 
corporation. 


History. — Ga. L. 1953, Jan.-Feb. 
Sess., p. 34, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- ALR. — Power of municipal corporation 
ipal Corporations, Counties, and Other or other political body to accept and ad- 
Political Subdivisions, §§ 472, 483. minister trust, 10 A.L.R. 1368. 


36-37-6. Disposition of municipal property generally. 


(a)(1) Except as otherwise provided in subsections (b) through (j) of 
this Code section, the governing authority of any municipal corpora- 
tion disposing of any real or personal property of such municipal 
corporation shall make all such sales to the highest responsible 
bidder, either by sealed bids or by auction after due notice has been 
given. Any such municipal corporation shall have the right to reject 
any and all bids or to cancel any proposed sale. The governing 
authority of the municipal corporation shall cause notice to be 
published once in the official legal organ of the county in which the 
municipality is located or in a newspaper of general circulation in the 
community, not less than 15 days nor more than 60 days preceding 
the day of the auction or, if the sale is by sealed bids, preceding the 
last day for the receipt of proposals. The legal notice shall include a 
general description of the property to be sold if the property is 
personal property or a legal description of the property to be sold if 
the property is real property. If the sale is by sealed bids, the notice 
shall also contain an invitation for proposals and shall state the 
conditions of the proposed sale, the address at which bid blanks and 
other written materials connected with the proposed sale may be 
obtained, and the date, time, and place for the opening of bids. If the 
sale is by auction, the notice shall also contain the conditions of the 
proposed sale and shall state the date, time, and place of the proposed 
sale. Bids received in connection with a sale by sealed bidding shall 
be opened in public at the time and place stated in the legal notice. A 
tabulation of all bids received shall be available for public inspection 
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following the opening of all bids. All such bids shall be retained and 
kept available for public inspection for a period of not less than 60 
days from the date on which such bids are opened. The provisions of 
this subsection shall not apply to any transactions authorized in 
subsections (c) through (j) of this Code section. 


(2)(A) Municipal corporations may retain the services of a Georgia 
licensed real estate broker to assist in the disposition of surplus 
real property; said brokerage services shall be procured by request 
for proposals in response to an issued solicitation. The proposal 
shall include the minimum stated broker qualifications and expe- 
rience. 


(B) In the event a municipal corporation does retain the services 
of a qualified and experienced Georgia licensed real estate broker 
to assist in the disposition of surplus real property, the broker so 
retained shall: 


(i) Represent the municipal corporation and comply with the 
requirements of this Code section, including, but not limited to, 
issuing a call or request for sealed bids from the public and 
causing notice to be published once in the official legal organ of 
the county in which the municipality is located or in a newspaper 
of general circulation in the community, not less than 15 days nor 
more than 60 days preceding the day of the auction or, if the sale 
is by sealed bids, preceding the last day for the receipt of 
proposals. The legal notice shall include a legal description of the 
real property to be sold. The notice shall also contain a request 
for proposals and shall state the conditions of the proposed sale, 
the address at which bid blanks and other written materials 
connected with the proposed sale may be obtained, and the date, 
time, and place for the opening of bids; 


(ii) Actively market the disposition of the real property; 
(iii) Comply with all federal, state, and local laws; 


(iv) Create a website which posts: the request for sealed bids; 
questions submitted by interested parties; responses to submit- 
ted questions as prepared by the municipal corporation; dates 
the real property will be made available for public inspection; 
public information regarding the property; and other related 
communication and marketing information; 


(v) Immediately forward the sealed bids to the governing 
authority of the municipal corporation, which shall open such 
bids at the specified date, time, and place; 


(vi) Only serve in the capacity of a broker engaged by a seller 
as provided for in Code Section 10-6A-5. A real estate broker 
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representing a municipal corporation shall be prohibited from 
working with or aiding a prospective buyer in connection with 
the disposition of real property for which the real estate broker 
was contracted; and 


(vii) Agree to accept the agreed upon sales commission based 
on the highest responsive bid received as so adjudicated by the 
governing authority of the municipal corporation, in its sole 
discretion. 


(C) In the event the municipal corporation decides to reject all 
bids and not award the sale to any of the bidders, the broker shall 
agree to accept the minimum payment in lieu of the commission as 
so agreed upon by the parties in an engagement contract. 


(b) The governing authority of any municipal corporation is autho- 
rized to sell personal property belonging to the municipal corporation 
which has an estimated value of $500.00 or less and lots from any 
municipal cemetery, regardless of value, without regard to subsection 
(a) of this Code section. Such sales may be made in the open market 
without advertisement and without the acceptance of bids. The estima- 
tion of the value of any such personal property to be sold shall be in the 
sole and absolute discretion of the governing authorities of the munic- 
ipal corporation or their designated agent. 


(c) Nothing in this Code section shall prevent a municipal corpora- 
tion from trading or exchanging real property belonging to the munic- 
ipal corporation for other real property where the property so acquired 
by exchange shall be of equal or greater value than the property 
previously belonging to the municipal corporation; provided, however, 
that within six weeks preceding the closing of any such proposed 
exchange of real property, a notice of the proposed exchange of real 
property shall be published in the official organ of the municipal 
corporation once a week for four weeks. The value of both the property 
belonging to the municipal corporation and that to be acquired through 
the exchange shall be determined by appraisals and the value so 
determined shall be approved by the proper authorities of said munic- 
ipal corporation. 


(d) The governing authority of any municipal corporation is autho- 
rized to sell real property in established municipal industrial parks or 
in municipally designated industrial development areas for industrial 
development purposes without regard to subsection (a) or (b) of this 
Code section. 


(e)(1) This Code section shall not apply to any municipal corporation 
which has a municipal charter provision setting forth procedures for 
the sale of municipal property and existing as of January 1, 1976, so 
long as such charter provision thereafter remains unchanged and as 
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long as such charter provision contains the minimum notice require- 
ments as set forth in subsection (a) of this Code section. 


(2) This Code section shall not apply to the disposal of property: 


(A) Which is acquired by deed of gift, will, or donation and is 
subject to such conditions as may be specified in the instrument 
giving or donating the property; 


(B) Which is received from the United States government or 
from this state pursuant to a program which imposes conditions on 
the disposal of such property; 


(C) Which is disposed of pursuant to the powers granted in 
Chapter 61 of this title, the “Urban Redevelopment Law,” or a 
homesteading program; 


(D) Which is sold or transferred to another governing authority 
or government agency for public purposes; or 


(E) Which is no longer needed for public road purposes and 
which is disposed of pursuant to Code Section 32-7-4. 


(f) Notwithstanding any provision of this Code section or of any 
other law or any ordinance to the contrary, the governing authority of 
any municipal corporation is authorized to sell real property within its 
corporate limits for museum purposes to either a public authority or a 
nonprofit corporation which is classified as a public foundation (not a 
private foundation) under the United States Internal Revenue Code, for 
the purpose of building, erecting, and operating thereon a museum or 
facility for the development or practice of the arts. Such sale may be 
made in the open market or by direct negotiations without advertise- 
ment and without the acceptance of bids. The estimation of the value of 
any property to be sold shall be in the sole and absolute discretion of the 
governing authority of the municipality or its designated agent; pro- 
vided, however, that nothing shall prevent a municipality from trading 
or swapping property with another property owner if such trade or 
swap is deemed to be in the best interest of the municipality. 


(g) Notwithstanding any provision of this Code section or of any 
other law or ordinance to the contrary, the governing authority of any 
municipal corporation is authorized to sell and convey parcels of narrow 
strips of land, so shaped or so small as to be incapable of being used 
independently as zoned or under applicable subdivision or other devel- 
opment ordinances, or as streets, whether owned in fee or used by 
easement, to abutting property owners where such sales and convey- 
ances facilitate the enjoyment of the highest and best use of the 
abutting owner’s property without first submitting the sale or convey- 
ance to the process of an auction or the solicitation of sealed bids; 
provided, however, that each abutting property owner shall be notified 
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of the availability of the property and shall have the opportunity to 
purchase said property under such terms and conditions as set out by 
ordinance. 


(h) Notwithstanding any provision of this Code section to the con- 
trary or any other provision of law or ordinance to the contrary, 
whenever any municipal corporation determines that the establish- 
ment of a facility of the state or one of its authorities or other 
instrumentalities or of a bona fide nonprofit resource conservation and 
development council would be of benefit to the municipal corporation, 
by way of providing activities in an area in need of redevelopment, by 
continuing or enhancing local employment opportunities, or by other 
means or in other ways, such municipal corporation may sell or grant 
any of its real or personal property to the state or to any of its 
authorities or instrumentalities or to a bona fide nonprofit resource 
conservation and development council and, further, may sell or grant 
such lesser interests, rental agreements, licenses, easements, and other 
dispositions as it may determine necessary or convenient. These powers 
shall be cumulative of other powers and shall not be deemed to limit 
their exercise in any way. 


(i)(1) As used in this subsection, the term “lake” means an impound- 
ment of water in which at least 1,000 acres of land were to be 
submerged. 


(2) Notwithstanding any provision of this Code section or any 
other law to the contrary, whenever any municipality has acquired 
property for the creation or development of a lake, including but not 
limited to property the acquisition of which was reasonably necessary 
or incidental to the creation or development of that lake, and the 
governing authority of such municipality thereafter determines that 
all or any part of the property or any interest therein is no longer 
needed for such purposes because of changed conditions, that munic- 
ipality is authorized to dispose of such property or interest therein as 
provided in this subsection. 


(3) In disposing of property, as authorized under this subsection, 
the municipality shall notify the owner of such property at the time 
of its acquisition or, if the tract from which the municipality acquired 
its property has been subsequently sold, shall notify the owner of 
abutting land holding title through the owner from whom the 
municipality acquired its property. The notice shall be in writing 
delivered to the appropriate owner or by publication if such owner’s 
address is unknown; and such owner shall have the right to acquire, 
as provided in this subsection, the property with respect to which the 
notice is given. Publication, if necessary, shall be in a newspaper of 
general circulation in the municipality where the property is located. 


(4) When an entire parcel acquired by the municipality or any 
interest therein is being disposed of, it may be acquired under the 
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right created in paragraph (8) of this subsection at such price as may 
be agreed upon, but in no event less than the price paid for its 
acquisition. When only remnants or portions of the original acquisi- 
tion are being disposed of, they may be acquired for the market value 
thereof at the time the municipality decides the property is no longer 
needed. 


(5) If the right of acquisition is not exercised within 60 days after 
due notice, the municipality shall proceed to sell such property as 
provided in subsection (a) of this Code section. The municipality shall 
thereupon have the right to reject any and all bids, in its discretion, 
to readvertise, or to abandon the sale. 


G1) As used in this subsection, the term: 


(A) “Conservation easement” shall have the same meaning as 
set forth in Code Section 44-10-2. 


(B) “Holder” shall have the same meaning as set forth in Code 
Section 44-10-2. 


(2) Notwithstanding any provision of this Code section or of any 
other law or ordinance to the contrary, whenever the governing 
authority of any municipal corporation determines that the estab- 
lishment of a conservation easement would be of benefit to the 
municipal corporation and to its citizens, such governing authority 
may sell or grant to any holder a conservation easement over any of 
its real property, including but not limited to any of its real property 
set aside for use as a park. These powers shall be cumulative of other 
powers and shall not be deemed to limit their exercise in any way; 
provided, however, that a conservation easement may not be created, 
granted, or otherwise conveyed for the purpose of preventing, frus- 
trating, or interfering with the exercise of the power of eminent 
domain by any public utility or other entity authorized to exercise the 
power of eminent domain. 


(k)(1) Notwithstanding any provision of this Code section or any 
other law to the contrary, the General Assembly by local Act may 
authorize the governing authority of any municipal corporation to 
lease or enter into a contract for a valuable consideration for the 
operation and management, and renewals and extensions thereof, of 
any real or personal property comprising fairgrounds, ballfields, golf 
courses, swimming pools, or other like property used primarily for 
recreational purposes for a period not to exceed five years to a 
nonprofit corporation which is qualified as exempt from taxation 
under the provisions of Section 501(c)(3) of the Internal Revenue 
Code of 1986 that will covenant to use and operate the property for 
annual regional fair purposes or to continue the recreational purpose 
for which the property was formerly used and intended on a nondis- 
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criminatory basis for the use and benefit of all citizens of the 
community; provided, however, that nothing in this subsection shall 
have the effect of authorizing alienation of title to such property in 
derogation of rights, duties, and obligations imposed by prior deed, 
contract, or like document of similar import or that would cause the 
divesting of title to property dedicated to public use and not subse- 
quently abandoned; and provided further, that the lessee or 
contractee under a management contract shall not mortgage or 
pledge the property as security for any debt or incur any encum- 
brance that could result in a lien or claim of lien against the property. 
The lease or management contract may provide for options to renew 
such lease or management contract for not more than three renewal 
periods and each such renewal period shall not be greater than the 
original length of such lease or management contract. As a condition 
of any lease or management contract, the lessee or contractee shall 
provide and maintain in force and effect throughout the term of such 
lease or management contract sufficient liability insurance, in an 
amount not less than $1 million per claim, no aggregate, naming the 
municipality as a named insured; shall assume sole responsibility for 
or incur liability for any injury to person or property caused by any 
act or omission of such person while on the property; and shall agree 
to indemnify the municipality and hold it harmless from any claim, 
suit, or demand made by such person. As an additional condition of 
any such lease or management contract, the lessee or contractee shall 
provide to and maintain with the municipality a current copy of the 
liability insurance policy, including any changes in such policy or 
coverages as such changes occur, and shall provide proof monthly in 
writing to the municipality that the lessee or contractee has in force 
and effect the liability insurance required by this paragraph which 
the municipality shall retain on file. As a further condition of any 
lease or management contract, the lessee or contractee shall agree to 
indemnify the municipality and hold it harmless from any claim, suit, 
or demand arising out of any improvements to the property or any 
indebtedness or obligations incurred by the lessee or contractee in 
making any such improvements to such property. When the lessee or 
contractee charges any person to enter or go upon the land for the 
purpose of attending the annual regional fair or for attending or 
participating in recreational purposes, the consideration received by 
the municipal corporation for the lease or management contract shall 
not be deemed a charge within the meaning of Article 2 of Chapter 3 
of Title 51. 


(2) Any governing authority entering into a lease as provided in 
paragraph (1) of this subsection shall have the right unilaterally to 
terminate such lease after giving three months’ notice of its intention 
to do so. 
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(3) Any lease entered into as provided in paragraph (1) of this 
subsection shall be automatically terminated upon conviction of the 
lessee or contractee for any offense involving the conduct of unlawful 
activity. In such event, any improvements to the property made by 
the lessee shall be forfeited. The municipality shall not be liable in 
any manner or subject to suit for any indebtedness or other obliga- 
tions of the lessee or contractee associated with any such improve- 
ments to the property and shall take such improvements free and 
clear of any such indebtedness or other obligations. 


(1)(1) Where not otherwise authorized by its charter or other appli- 
cable law, the governing authority of any municipal corporation may 
lease or enter into a contract for valuable consideration for the use, 
operation, or management of any real or personal property of the 
municipal corporation pursuant to the power granted by this subsec- 
tion. The authority of any municipal corporation granted pursuant to 
its charter or other applicable law to enter into leases or contracts for 
the use, operation, or management of any real or personal property of 
the municipal corporation shall not be affected by this subsection and 
it shall not apply to any contracts or leases entered into pursuant to 
such authority. Where a municipal charter or other applicable law 
provides no authorization for leasing or contracting for the use, 
operation, or management of any real or personal property of the 
municipal corporation and this subsection is to be used as authori- 
zation for that purpose, the following shall apply: 


(A) Any lease or contract for the use, operation, or management 
of any real or personal property for longer than 30 days shall be by 
sealed bids or by auction as provided in subsection (a) of this Code 
section. Easements and licenses for the use of municipal property 
in connection with construction projects of a municipal corporation 
shall be exempt from this subparagraph, provided that their term 
is less than one year; 


(B) Nothing in this subsection shall have the effect of authoriz- 
ing alienation of title to such property in derogation of rights, 
duties, and obligations imposed by prior deed, contract, or like 
document of similar import or shall cause the divesting of title to 
property dedicated to public use and not subsequently abandoned; 
and 


(C) The lessee or contractee shall not mortgage or pledge the 
property, lease or contract the property as security for any debt, or 
incur any encumbrance that could result in a lien or claim of lien 
against the property, lease, or contract. 


(2) Any lease or contract for the use, operation, or management of 
any real or personal property entered into pursuant to this subsection 
and for longer than 30 days shall contain the following terms: 
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(A) The lessee or contractee shall provide and maintain in force 
in effect throughout the term of such lease or contract sufficient 
liability insurance, in an amount not less than $1 million per claim, 
no aggregate, naming the municipality as a named insured; 


(B) The lessee or contractee shall assume sole responsibility for 
or incur liability for any injury to person or property caused by any 
act or omission of any person while on the property and shall agree 
to indemnify the municipality and hold it harmless from any claim, 
suit, or demand made by any person; and 


(C) The lessee or contractee shall agree to indemnify the munic- 
ipality and hold it harmless from any claim, suit, or demand arising 
out of any improvements to the property or any indebtedness or 
obligations incurred by the lessee or contractee in making any such 
improvement to such property. 


(3)(A) The initial term of a lease or contract for the use of real 
property entered into pursuant to this subsection shall be no longer 
than five years and there may be one renewal period of no longer 
than five years, after which the lease or contract shall again be 
subject to sealed bids or auction. 


(B) When the lessee or contractee charges any person to enter or 
go upon the real property for recreational purposes, the consider- 
ation received by the municipal corporation for the lease or contract 
shall not be deemed a charge within the meaning of Article 2 of 
Chapter 3 of Title 51. 


(C) Where real property is leased pursuant to this Code section 
for the erection of telecommunications towers, the initial term of a 
lease or contract for the use of such real property shall be no longer 
than ten years and there may be one renewal period of no longer 
than ten years, after which the lease or contract shall again be 
subject to sealed bids or auction; provided, however, that such lease 
shall also include provisions for the removal of the telecommuni- 
cations tower structure. 


(4) Where this subsection is applicable, it shall apply to any lease 
or contract entered into or renewed on or after July 1, 2011. This 
subsection shall not affect any provisions of subsection (k) of this 
Code section. 


(5) Nothing contained in this Code section shall be construed so as 
to expand the powers of eminent domain or to otherwise provide for 
additional eminent domain authority for any municipal corporation. 
The ability for a governing authority of a municipal corporation to 
exercise eminent domain shall be subject to the limitations enumer- 
ated in Chapter 2 of Title 22 and the Georgia Constitution. 
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(m) Notwithstanding any other provision of law to the contrary, a 
city may exchange property dedicated as a city park with an institution 
owning property in or abutting a federal National Historic Site for use 
in connection with such property, provided that the city receives 
property in fee simple that is of equal or greater acreage as the city 
property exchanged and that the city immediately dedicates the prop- 


erty as a public park. 


History. — Code 1933, § 69-318, en- 
acted by Ga. L. 1976, p. 350, § 1; Ga. L. 
1978, p. 890, §§ 1, 2; Ga. L. 1981, p. 831, 
§ 1; Ga. L. 1987, p. 191, § 9; Ga. L. 1987, 
p. 1051,§ 2; Ga. L. 1989, p. 1418, § 1; Ga. 
L. 1990, p. 877, § 2; Ga. L. 1992, p. 1348, 
§ 2; Ga. L. 1993, p. 795, § 1; Ga. L. 2001, 
p. 863, § 1; Ga. L. 2004, p. 1076, § 1; Ga. 
L. 2005, p. 60, § 36/HB 95; Ga. L. 2010, p. 
1078, § 2/SB 390; Ga. L. 2011, p. 240, 
$ 3A/HB 280; Ga. L. 2012, p. 775, 
§ 36/HB 942; Ga. L. 2013, p. 647, 
§ 1A/HB 189; Ga. L. 2018, p. 255, § 2/SB 
397. 

The 2018 amendment, effective July 
1, 2018, designated the existing provi- 
sions of subsection (a) as paragraph (a)(1); 
substituted “subsections (c) through (j)” 
for “subsections (b) through (j)” in the last 
sentence of paragraph (a)(1); and added 
paragraph (a)(2). 

Cross references. — Discretion of gov- 
erning body as to management and dispo- 
sition of property, § 36-30-2. Acquisition 
of facilities, § 36-34-3. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2004, in para- 
graph (j)(1) (now paragraph (k)(1)), in the 
first sentence “purpose for which” was 
substituted for “purpose to which”, “effect 
of” was substituted for “affect of”, in the 


third sentence “insured” was substituted 
for “insured,”, “act or omission” was sub- 
stituted for “act of omission”, “property;” 
was substituted for “property,”, and “of 
Chapter 3” was inserted at the end. 

Editor’s notes. — Ga. L. 1987, p. 191, 
§ 10, not codified by the General Assem- 
bly, provided that this Act is applicable to 
taxable years ending on or after March 11, 
1987, and that a taxpayer with a taxable 
year ending on or after January 1, 1987, 
and before March 11, 1987, may elect to 
have the provisions of that Act apply. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 
tax, penalty, and interest liabilities and 
refund eligibility for prior taxable years 
shall not be affected by that Act. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 
provisions of the federal Tax Reform Act of 
1986 and of the Internal Revenue Code of 
1986 which as of January 1, 1987, were 
not yet effective become effective for pur- 
poses of Georgia taxation on the same 
dates as they become effective for federal 
purposes. 

Law reviews. — For article surveying 
developments in Georgia local govern- 
ment law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code 1933, § 69-203 
and former Ga. L. 1956, p. 22 are included 
in the annotations for this Code section. 

Property held by municipality for 
governmental or public uses cannot be 
sold without express legislative authority, 
but must be devoted to the use and pur- 
pose for which the property was intended. 
Harper v. City Council, 212 Ga. 605, 94 


S.E.2d 690 (1956) (decided under former 
Ga. L. 1956, p. 22 and local law). 
Distinction between land held in 
governmental and proprietary capac- 
ities. — There is a clear distinction be- 
tween property purchased by a municipal 
corporation and held for use by the munic- 
ipal corporation as an entity, or in the 
municipality’s proprietary capacity, and 
property purchased by the city for the 
public use and benefit of the municipali- 
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ty’s citizens. As to property acquired for 
strictly corporate purposes and held in the 
municipal corporation’s proprietary ca- 
pacity, the power to dispose is unques- 
tioned, but as to the latter, in the absence 
of express legislative authority, it is only 
when the public use has been abandoned 
or the property has become unsuitable or 
inadequate for the purpose to which the 
property was dedicated that the city has 
the power to dispose of such property. 
Harper v. City Council, 212 Ga. 605, 94 
S.E.2d 690 (1956) (decided under former 
Ga. L. 1956, p. 22 and local law). 

Property held by a municipality for gov- 
ernmental or public uses cannot be sold 
without express legislative authority, but 
must be devoted to the use and purpose for 
which the property was intended. The rule 
is otherwise as to property held by a munic- 
ipality in the municipality’s proprietary or 
private capacity when not devoted to any 
specific public use. Kirkland v. Johnson, 
209 Ga. 824, 76 S.E.2d 396 (1953) (decided 
under former Code 1933, § 69-203). 

Though land be bought for public 
use, if not actually used for such pur- 
pose it cannot be said to be held by mu- 
nicipality affected by public trust, and 
may be sold. Kirkland v. Johnson, 209 Ga. 
824, 76 S.E.2d 396 (1953) (decided under 
former Code 1933, § 69-208). 

When property held by municipal- 
ity for governmental or public use is 
abandoned as to such use, the munici- 
pality may sell the property without ex- 
press legislative approval. Kirkland v. 
Johnson, 209 Ga. 824, 76 S.E.2d 396 
(1953) (decided under former Code 1933, 
§ 69-203). 

Power to swap and trade. — General 
Assembly did not intend by minor rear- 


ACQUISITION AND DISPOSITION OF PROPERTY 


36-37-6 


rangement of O.C.G.A. § 36-37-6 to ex- 
pand the powers of municipalities, or to 
relieve the municipalities of the bidding 
requirements of the 1976 act, or to alter 
settled principles of the common law re- 
stricting the alienation of dedicated public 
lands; the power to swap and trade ceme- 
tery lots and personal property of limited 
value remains just that, and nothing 
more. Tuten v. City of Brunswick, 262 Ga. 
399, 418 S.E.2d 367 (1992). 

Proposed land exchange between 
city and church was ultra vires be- 
cause the city lacked the power to dispose 
of the land by virtue of subsection (c) of 
O.C.G.A. § 36-37-6 which is not so sub- 
stantive or reliable an expression of legis- 
lative intent as to vitiate the bidding re- 
quirements of subsection (a) nor to 
generate a radical inflation of subsection 
(b) to authorize a city to “swap” or “trade” 
all of the city’s public property. Tuten v. 
City of Brunswick, 262 Ga. 399, 418 
S.E.2d 367 (1992). 

No lease of park for term of years 
for private gain. — Weight of authority 
is that a municipal park is a public utility, 
and a portion thereof cannot be leased for 
a term of years for private gain. Harper v. 
City Council, 212 Ga. 605, 94 S.E.2d 690 
(1956) (decided under former Ga. L. 1956, 
p. 22 and local law). 

Preexisting option contracts. — 
0.C.G.A. § 36-37-6 has no application to 
the exercise of an option to purchase real 
estate which was granted prior to the 
statute’s enactment. Silver v. City of 
Rossville, 253 Ga. 13, 315 S.E.2d 898 
(1984). 

Cited in DOT v. City of Atlanta, 255 Ga. 
124, 337 S.E.2d 327 (1985). 


OPINIONS OF THE ATTORNEY GENERAL 


Lease to private entity prohibited 
absent express authority. — Property 
held by a municipality for the public use 
and the benefit of the municipality's citi- 
zens cannot be leased to a private entity 
without express legislative authority, in 
the absence of other applicable exceptions. 
1992 Op. Atty Gen. No. U92-9. 

Sale of donated property exempted. 
— Disposition of real property donated to 


a municipality upon the approved condi- 
tion for use as a hospital is excepted by 
O.C.G.A. § 36-37-2 from the sealed bid or 
auction procedure of O.C.G.A. § 36-37-6; 
however, city officials must exercise the 
utmost good faith, fidelity, and integrity to 
obtain the best price in any sale of the 
property. 1984 Op. Att’y Gen. No. U84-20. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 14 Am. Jur. 2d, Ceme- 
teries, §§ 3, 9. 56 Am. Jur. 2d, Municipal 
Corporations, Counties, and Other Politi- 
cal Subdivisions, §§ 485 et seq., 515. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 1152 et seq., 1162. 64A C.J.S., 
Municipal Corporations, § 2493. 

ALR. — Sufficiency of compliance with 
condition of sale or lease by municipality 
of public utility plants, 52 A.L.R. 1052. 

Lease of property by municipality or 
other political subdivision, with option to 
purchase same, as evasion of constitu- 
tional or statutory limitation of indebted- 
ness, 71 A.L.R. 1318; 145 A.L.R. 1362. 

Lease or sale of municipal plant or con- 
tract therefor as affecting right of munic- 
ipality to compete, 118 A.L.R. 1030. 


Implied or inherent power of municipal 
corporation to sell its real property, 141 
A.L.R. 1447. 

Right and capacity of taxpayer to attack 
sale by municipal corporation or other 
taxing unit of its property, 17 A.L.R.2d 
475. 

Power of municipal corporation to ex- 
change its real property, 60 A.L.R.2d 220. 

Power of municipality to sell, lease, or 
mortgage public utility plant or interest 
therein, 61 A.L.R.2d 595. 

What constitutes newspaper of “general 
circulation” within meaning of state stat- 
utes requiring publication of official no- 
tices and the like in such newspaper, 24 
A.L.R.4th 822. 


36-37-6.1. Sale, exchange, lease, or grant of easement over prop- 
erty used for recreational purposes by incorporated 
municipalities having population greater than 


300,000. 


(a) This Code section shall be applicable to incorporated municipal- 


ities of the State of Georgia having a population of more than 300,000 
according to the United States decennial census of 1960 or any future 
such census. 


(b) All such municipalities shall have authority to sell, exchange, or 
otherwise dispose of any real or personal property comprising parks, 
playgrounds, golf courses, swimming pools, or other like property used 
primarily for recreational purposes, provided that nothing in this Code 
section shall have the effect of authorizing alienation where such would 
be in derogation of rights, duties, and obligations imposed by prior deed, 
contract, or like document of similar import or where such alienation 
would cause divesting of title to a park, playground, golf course, 
swimming pool, or other like property that had been dedicated to public 
use and not subsequently abandoned. 


(c)(1) All such municipalities shall have authority to lease out and 
grant easements over property used primarily for recreational pur- 
poses to others consistent with general park and recreational pur- 
poses for a period not exceeding 50 years and for a valuable consid- 
eration. Any such recreational property which was formerly used for 
annual regional fair purposes but is no longer so used may be leased 
by any such municipality to one or more private entities for terms of 
not more than 50 years each for development and use as motion 
picture and television production, processing, and related facilities 


718 


36-37-6.1 ACQUISITION AND DISPOSITION OF PROPERTY 36-37-6.2 
together with all such support and service facilities as are necessary 


or convenient to such use. 


(2) All such municipalities shall have authority to enter into 
contracts and renewals and extensions of contracts for the coopera- 
tive operation, maintenance, cooperative management, and funding 
of property which in no way limits the governance or the policy role 
of said municipalities which property is used primarily for recre- 
ational purposes consistent with general park and recreational 
purposes, for periods not exceeding ten years and for a valuable 
consideration. 


History. — Ga. L. 1967, p. 3022, §§ 1-3; not enacted as part of the original Code by 


Ga. L. 1981, p. 3196, § 1; Code 1981, 
§ 36-37-6.1, enacted by Ga. L. 1982, p. 
2107, § 40; Ga. L. 1991, p. 796, § 1. 
Editor’s notes. — The provisions of 
this Code section were previously enacted 
in substantially similar form by Ga. L. 
1967, p. 3022, §§ 1-3, and Ga. L. 1981, p. 
3196, § 1. However, those provisions were 


the Code enactment Act (Ga. L. 1981, Ex. 
Sess., p. 8). 

Law reviews. — For annual survey of 
law of real property, see 38 Mercer L. Rev. 
319 (1986). For annual survey of recent 
developments, see 38 Mercer L. Rev. 473 
(1986). 


JUDICIAL DECISIONS 


Cited in DOT v. City of Atlanta, 255 Ga. 
124, 337 S.E.2d 327 (1985). 


OPINIONS OF THE ATTORNEY GENERAL 


Lease to private entity prohibited 
absent express authority. — Property 
held by a municipality for the public use 
and the benefit of the municipality's citi- 


zens cannot be leased to a private entity 
without express legislative authority in 
the absence of other applicable exceptions. 
1992 Op. Atty Gen. No. U92-9. 


36-37-6.2. Purchase or other acquisition of real property on 
time or partly for cash; securing of balance; limitation 
on liability. 


(a) As used in this Code section, the term “governing body” means 
the mayor and city council, the commissioner and commissioners, or 
either or both as the case may be, or the “governing body” by whatever 
name called of any city coming under this Code section. 


(b) Any city in this state having a population of 200,000 or more 
according to the United States decennial census of 1920 or any future 
such census may, through its governing body, purchase on time or 
partly for cash, with the balance on time or deferred payments, or 
otherwise acquire any real property or interest in real property within 
or outside the limits of such city, securing the note or claim for deferred 
payments and interest thereon with mortgages or deed of trust on the 
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land purchased or with or by means of an instrument in writing 
retaining title thereto in the vendor, or enter into any other contractual 
arrangement whereby provision is made that such note, claim, or other 
instruments for deferred payment and interest thereon, and all lawful 
charges, shall not be a charge or charges against the general credit of 
the city, or be a general liability thereof, but that the liability shall only 
extend to and be a charge against the land so purchased or acquired. 
Such method of acquisition provided for in this Code section shall not be 
considered or deemed exclusive but shall be cumulative and in addition 
to all other methods of acquisition of lands or interests therein for 
public purposes provided heretofore, hereafter, or by other provisions of 
this Code section. 


History. — Ga. L. 1929, p. 303, §§ 1, 2; 
Code 1981, § 36-37-6.2, enacted by Ga. L. 
1982, p. 2107, § 41; Ga. L. 1987, p. 3, 
§ 36. 

Editor’s notes. — The provisions of 


in substantially similar form by Ga. L 
1929, p. 303, §§ 1 and 2. However, those 
provisions were not enacted as part of the 
original Code by the Code enactment Act 
(Ga. L. 1981, Ex. Sess., p. 8). 


this Code section were previously enacted 


36-37-7. Disposition of public utility plants or properties — 
Power generally; effect of charter restrictions. 


Municipalities are empowered and authorized, if they so desire, to 
sell, lease, or otherwise dispose of any or all electric, water, gas, or other 
municipally owned public utility plants or properties, on such terms 
and conditions as such municipalities deem proper, and to transfer title 
to such public utility properties by warranty deed, bill of sale, contract, 
or lease, in the manner provided by law; provided, however, that 
nothing contained in this Code section and Code Sections 36-37-8 
through 36-37-10 shall be held or construed to affect the powers of any 
municipal corporation in the charter of which there is now contained 
any provision either authorizing or prohibiting the sale, lease, or other 
disposition of such properties by the municipality, so long as such 
provision remains in the charter of the municipality. 


History. — Ga. L. 1925, p. 177, § 1; 
Code 1933, § 91-901. 


JUDICIAL DECISIONS 


Sections do not limit authority of 
city to dispose of property under 
charter. — Language in a city charter 
authorizing the city to dispose of property 
the city owns “in any manner whatsoever” 
is not limited by the provisions of former 


Code 1933, $$ 91-901 through 91-904 (see 
now O.C.G.A.  §§ 36-37-7 through 
36-37-10). Singer v. City of Cordele, 225 
Ga. 323, 168 S.H.2d 138 (1969). 

Cited in Brown v. Mayor, 199 Ga. 234, 
33 S.E.2d 705 (1945). 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- ALR. — Sufficiency of compliance with 
ipal Corporations, Counties, and Other condition of sale or lease by municipality 
Political Subdivisions, § 508 et seq. of public utility plants, 52 A.L.R. 1052. 

C.J.S. — 63 C.J.S., Municipal Corpora- Power of municipality to sell, lease, or 
tions, §§ 1152 et seq., 1162, 1165. 64A mortgage public utility plant or interest 
C.J.S., Municipal Corporations, § 2493. therein, 61 A.L.R.2d 595. 


36-37-8. Disposition of public utility plants or properties — 
Notice of intent to dispose; petition objecting to dispo- 
sition; election and notice. 


Notice of intention to make such sale, lease, or other disposition of a 
municipal waterworks or electric or gas plant, setting out the price and 
other general terms and conditions of the proposed sale, lease, or 
disposition, shall be given by publication once a week for three 
consecutive weeks in some newspaper published in the municipality 
and, if no newspaper is published in the municipality, then in some 
newspaper published in the county in which the municipality is located 
and, if there is no such newspaper, then in some newspaper having a 
general circulation in the municipality. After ten days from the last 
publication of such notice, the plant may be disposed of unless, within 
ten days after the last publication of the notice, a petition signed by not 
less than 20 percent of the qualified voters of the municipality is filed, 
objecting to and protesting against the sale, lease, or disposition. If the 
petition, so signed, is filed, the sale shall not be made unless submitted 
to a special election ordered for the purpose of determining whether a 
majority, which shall constitute two-thirds of those voting at the 
election, favors the sale, lease, or other disposition. Such election shall 
be ordered by the municipality to be held not less than 50 days after the 
date of the filing of the objecting petition with the municipality. The 
election shall be held in accordance with and in all respects be governed 
by the Acts of the General Assembly in regard to elections to determine 
whether municipalities shall issue bonds or not. The notice of the 
election shall state its purpose. 


History. — Ga. L. 1925, p. 177, § 2; 
Code 1933, § 91-902. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- ALR. — Sufficiency of compliance with 
ipal Corporations, Counties, and Other condition of sale or lease by municipality 
Political Subdivisions, § 509. of public utility plants, 52 A.L.R. 1052. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, §§ 1152 et seq., 1162, 1165. 
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36-37-9. Disposition of public utility plants or properties — 
Ballots for election. 


The ballots provided for the election shall have plainly written or 
printed thereon the words “Shall the waterworks, electric, or gas plant 
(as the case may be), be sold, leased, or disposed of (as the case may 
be)?” Beside such words shall be suitably placed, on separate lines, the 
words “Yes” and “No,” so that the voter may indicate the way he desires 
to vote on the question submitted. 


History. — Ga. L. 1925, p. 177, § 3; 
Code 1933, § 91-903; Ga. L. 1982, p. 3, 
§ 36. 


36-37-10. Disposition of public utility plants or properties — 
Proposed disposition determined by two-thirds vote. 


If two-thirds of those voting in the election vote in favor of such sale, 
lease, or disposition, the proper officers of the municipal corporation 
may proceed to sell, lease, or dispose of such plant in accordance with 
the terms and conditions set out in the notice of proposed intention to 
sell, lease, or dispose of such plant. If such election is determined 
against the sale, lease, or disposition of the plant, the plant shall not be 
sold, leased, or disposed of but shall remain the property of the 
municipality. 


History. — Ga. L. 1925, p. 177, § 4; 
Code 1933, § 91-904. 


RESEARCH REFERENCES 


ALR. — Sufficiency of compliance with 
condition of sale or lease by municipality 
of public utility plants, 52 A.L.R. 1052. 
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CHAPTER 38 
BONDS 
Article 1 Article 2 
General Provisions Compromise of Bonded Debt 
Sec. 


Sec. 

36-38-1. Investment of funds acquired 
by tax levied to pay bonded 
indebtedness generally. 

-38-21 

36-38-2. Sale of municipal bonds and ca 
use of proceeds for retirement 36-38-22 


36-38-20. Authority to compromise 
bonded debt; rights of dissent- 
ing creditors not prejudiced. 

. Issuance of new bonds for out- 
standing bonds. 

. Issuance and exchange of 


of earlier bonds. bonds; contractual effect of or- 
36-38-3. Registration of bonds in which dinance. 
municipal funds invested in 36-38-23. Sinking funds for redemption 
name of municipal corporation. of new bonds; appointment of 
36-38-4. Registration of bonds in name commission to manage fund; 
of owner. contractual effect of ordinance. 
ARTICLE 1 


GENERAL PROVISIONS 


36-38-1. Investment of funds acquired by tax levied to pay 
bonded indebtedness generally. 


Every municipal corporation and the officer or officers of any munic- 
ipal corporation in this state who are charged with the custody of funds 
raised in pursuance of Article IX, Section V, Paragraph VI of the 
Constitution of this state are required, under the direction of the mayor 
and council of the municipal corporation or a duly constituted and 
authorized committee of the same, to invest, within six months from 
their collection, all sums collected by the municipal corporation under 
the requirements of such paragraph of the Constitution, for the purpose 
of paying the principal of the bonded indebtedness of the municipal 
corporation, which sums are not actually payable on such principal 
within 12 months from the date of collection thereof. Such sums may be 
invested in valid outstanding bonds of such municipal corporation or of 
some other municipal corporation in this state of equal or larger size, 
which bonds have been duly validated in accordance with law, or in 
county bonds of this state which have been duly validated, or in valid 
outstanding bonds of this state or of the United States. The officer or 
officers of the municipal corporation shall keep such funds so invested 
in such bonds, with the privilege of changing the investment from one 
character of the bonds named to another from time to time as the mayor 
and council may direct, until such time before the maturity of outstand- 
ing obligations as may be necessary to dispose of the same in order to 
meet such obligations at maturity. 
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History. — Ga. L. 1910, p. 100, §§ 1, 2; 
Code 1933, §§ 87-701, 87-702; Ga. L. 
1983, p. 3, § 57. 

Law reviews. — For note discussing 


LOCAL GOVERNMENT 


36-38-2 


and comparing the prudent man rule and 
the legal list rule in trustee investment, 
see 15 Mercer L. Rev. 530 (1964). 


JUDICIAL DECISIONS 


Under this section, the municipal- 
ity is “required” to invest the funds as 
stipulated. No discretion is left to the 
municipal authorities. Century Indem. 
Co. v. Fidelity & Deposit Co., 175 Ga. 834, 
166 S.E. 235 (1932). 

Law with regard to investment of 
sinking funds of municipality differs 
from that in case of funds held by county 
treasurer. Century Indem. Co. v. Fidelity 
& Deposit Co., 175 Ga. 834, 166 S.E. 235 
(1932). 

Loan of sinking fund. — If the fund is 
loaned to a bank on a time certificate, by 
the municipal officers, such contract of 
loan is illegal and void, as contrary to this 
section, and will not preclude the munici- 
pality from taking steps, before the matu- 
rity of such certificate, to compel the bank 
to turn over the certificate to the city, such 
bank being the designated depository of 


the funds of the city, and having knowl- 
edge that the fund so loaned is the sinking 
fund of the city. Hogansville Banking Co. 
v. City of Hogansville, 156 Ga. 855, 120 
S.E. 604 (1923). 

No contract exists when funds de- 
posited in violation of section. — 
When a sinking fund, collected by taxa- 
tion for the purpose of retiring bonded 
indebtedness, is deposited in a bank in 
violation of the provisions of this section, 
no effectual contract exists between the 
bank and the municipality as a depositor. 
The municipality cannot attempt to legal- 
ize the attempted contract by a later rat- 
ification. Town of Douglasville v. Mobley, 
169 Ga. 53, 149 S.E. 575 (1929). 

Cited in Union Banking Co. v. City of 
Douglas, 175 Ga. 82, 165 S.E. 54 (1932); 
Union Banking Co. v. City of Douglas, 177 
Ga. 637, 171 S.E. 131 (1933). 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2184, 2185. 
ALR. — Liability of officer for loss of 


sinking fund through failure of bank, 25 
A.L.R. 1358. 


36-38-2. Sale of municipal bonds and use of proceeds for retire- 
ment of earlier bonds. 


Whenever a municipal corporation invests its sinking fund in bonds 
issued by itself, if such bonds mature at a date beyond the maturity of 
other bonds of such municipal corporation such later bonds may be sold 
by the municipal corporation or the sinking fund commission and the 
funds therefrom used to retire earlier municipal bonds as they mature. 


History. — Ga. L. 1923, p. 123, § 3a; 
Code 1933, § 87-703; Ga. L. 1935, p. 417, 
§ 2. 

Law reviews. — For note discussing 


and comparing the prudent man rule and 
the legal list rule in trustee investment, 
see 15 Mercer L. Rev. 530 (1964). 
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36-38-2 BONDS 36-38-20 
RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2186, 2187. 


36-38-3. Registration of bonds in which municipal funds in- 
vested in name of municipal corporation. 


Whenever and as soon as the sinking fund of any municipal corpo- 
ration has been invested in municipal, county, state, or federal govern- 
ment bonds as required by Code Section 36-38-1, the officer or officers of 
such municipal corporation charged with the custody of its funds and 
securities shall proceed forthwith to have the securities in which such 
funds are so invested registered in the name of the municipal corpora- 
tion, provided such bonds by their terms under the conditions of their 
issue are capable of being registered in the name of the owner. 


History. — Ga. L. 1910, p. 100, § 4; 
Code 1933, § 87-704. 


36-38-4. Registration of bonds in name of owner. 


Every issue of municipal bonds shall provide that at the owner’s 
option the same may be registered in the owner’s name, both as to 
principal and interest. 


History. — Ga. L. 1910, p. 100, § 5; 
Code 1933, § 87-705. 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2180. 


ARTICLE 2 
COMPROMISE OF BONDED DEBT 


36-38-20. Authority to compromise bonded debt; rights of dis- 
senting creditors not prejudiced. 


The authorities of any municipal corporation of this state are autho- 
rized to compromise their bonded debt, in accordance with this article, 
provided that this article shall not be construed to prejudice the rights 
of such creditors as may refuse to assent to the compromise. 


History. — Ga. L. 1878-79, p. 85, § 1; § 758; Civil Code 1910, § 905; Code 1933, 
Code 1882, § 508m(2); Civil Code 1895, § 87-501. 
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36-38-20 LOCAL GOVERNMENT 36-38-22 
RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- municipal bonds issued under an uncon- 
ipal Corporations, Counties, and Other  stitutional statute, 37 A.L.R. 1310. 


Political Subdivisions, §§ 707, 708. Negotiability of municipal bonds as af- 
C.J.S. — 64A C.J.S., Municipal Corpo- fected by reference to fund from which 
rations, § 2528 et seq. they are to be paid, 42 A.L.R. 1027. 


ALR. — Estoppel to deny validity of 
36-38-21. Issuance of new bonds for outstanding bonds. 


Where there are outstanding bonds and coupons of any municipal 
corporation of this state, whether such bonds or coupons are due or to 
become due, the authorities may issue new bonds with coupons at- 
tached, to be exchanged and to stand in the place of such outstanding 
bonds and coupons, provided that the new bonds so issued shall not 
exceed in amount the previously existing total bonded debt, with 
interest thereon, of such municipal corporation. 


History. — Ga. L. 1878-79, p. 85, § 2; § 759; Civil Code 1910, § 906; Code 1933, 
Code 1882, § 508m(3); Civil Code 1895, § 87-502. 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- municipal bonds issued under an uncon- 
rations, §§ 2186, 2187. stitutional statute, 37 A.L.R. 1310. 
ALR. — Estoppel to deny validity of 


36-38-22. Issuance and exchange of bonds; contractual effect of 
ordinance. 


When the authorities of a municipal corporation desire to avail 
themselves of the benefit of Code Sections 36-38-20 and 36-38-21 and 
this Code section, they are authorized and empowered to pass any 
ordinance or ordinances to provide for the issuance and exchange of 
new bonds to stand in the place and stead of outstanding bonds and 
coupons, to determine the mode and method of such issuance and 
exchange, and to fix the length of time such new bonds shall run and the 
rate of interest they shall bear. Such ordinance or ordinances shall have 
the force and effect of contracts between the municipal corporation and 
those who may receive or hold such new bonds so issued and exchanged. 


History. — Ga. L. 1878-79, p. 85, § 3; § 760; Civil Code 1910, § 907; Code 1933, 
Code 1882, § 508m(4); Civil Code 1895, § 87-503. 


RESEARCH REFERENCES 


ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 
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36-38-23 BONDS 36-38-23 
36-38-23. Sinking funds for redemption of new bonds; appoint- 
ment of commission to manage fund; contractual ef- 


fect of ordinance. 


If any municipal corporation availing itself of this article desires to 
provide a sinking fund for the redemption of such new bonds, the 
authorities may pass all ordinances necessary for that purpose and 
create a commission for the management of such sinking fund and its 
proper use and application. The commission shall be composed of not 
less than three nor more than five residents of the municipal corpora- 
tion. The ordinance or ordinances providing for the sinking fund and for 
the commission, along with its management and application, the mode 
of appointing the members thereof, and its duties, shall have the force 
and effect of law and shall be held and considered as part of the contract 
between the municipal corporation and the acceptors or holders of the 
new bonds. 


History. — Ga. L. 1878-79, p. 85, § 4; 
Code 1882, § 508m(5); Civil Code 1895, 


§ 761; Civil Code 1910, § 908; Code 1933, 
§ 87-504. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 5, 305. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2181 et seq. 

ALR. — Liability of officer for loss of 
sinking fund through failure of bank, 25 
A.L.R. 1358. 

Constitutional provisions against im- 
pairment of obligations of contract as ap- 


plied to sinking funds for retirement of 
municipal or other public bonds, 115 
A.L.R. 220. 

Existing sinking fund as a factor in 
determining whether indebtedness or pro- 
posed indebtedness of municipality or 
other political subdivision exceeds consti- 
tutional or statutory limit, 125 A.L.R. 
1393. 
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T.36, C.39 


Cross references. — Acquisition of 
property by counties, municipalities, or 
other governmental entities for transpor- 
tation purposes generally, T. 32, C. 3. 
Powers of municipalities with respect to 
municipal street systems generally, 
§ 32-4-90 et seq. 


STREET IMPROVEMENTS 


36-39-1 


Editor’s notes. — Paragraph (11.1) of 
Ga. L. 1982, p. 3, § 36, effective November 
1, 1982, repealed this chapter, but that 
repealer was in turn repealed by Ga. L. 
1982, p. 502, § 2, effective November 1, 
1982. 


JUDICIAL DECISIONS 


Constitutionality. — This chapter is 
not unconstitutional on the ground that it 
is in conflict with Ga. Const. 1877, Art. I, 
Sec. IV, Para. I (see now Ga. Const. 1983, 
Art. III, Sec. VI, Para. IV). Wheat v. City 
of Bainbridge, 168 Ga. 479, 148 S.E. 332 
(1929). 

This chapter is not unconstitu- 
tional on the ground that it is general in 
its nature but not uniform in its operation, 
because it is made an alternative method 


of procedure, and its application is depen- 
dent upon its adoption by a favorable vote 
of the electors, whereas the Constitution 
does not contemplate the enactment of a 
law general in its nature, the application 
of which shall be optional with the munic- 
ipality, either under a prior local law or a 
local law enacted subsequent to such gen- 
eral law. Wheat v. City of Bainbridge, 168 
Ga. 479, 148 S.E. 332 (1929). 


RESEARCH REFERENCES 


ALR. — Governmental tort liability for 
injury to roller skater allegedly caused by 
sidewalk or street defects, 58 A.L.R.4th 
1197. 


36-39-1. Definitions. 


Legal aspects of speed bumps, 60 
A.L.R.4th 1249. 


As used in this chapter, the term: 


(1) “Frontage” means that side or limit of the lot or parcel of land 
in question which abuts on the improvement. 


(2) “Governing body” means the mayor and council, board of 
aldermen, board of commissioners, or other chief legislative body of a 
municipal corporation. 


(3) “Improve” and “improvement” include the grading, regrading, 
paving, repaving, macadamizing, and remacadamizing of streets, 
alleys, sidewalks, or other public places or ways and the construction, 
reconstruction, and altering of curbing, guttering, storm sewers, 
turnouts, water mains, and water, gas, or sewer connections therein. 


(4) “Municipal corporation” means any city or town incorporated in 
this state, having a population of 600 or more. 


(5) “Pave” includes storm draining, paving, macadamizing, and 
grading. 


(6) “Streets” means streets, avenues, alleys, sidewalks, and other 
public places or ways. 
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History. — Ga. L. 1927, p. 321, § 1; 
Code 1933, § 69-401. 
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36-39-2 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, § 1 et seq. 56 
Am. Jur. 2d, Municipal Corporations, 
Counties, and Other Political Subdivi- 
sions, §§ 1, 3. 

C.J.S. — 39A C.J.S., Highways, §§ 1, 
211, 218. 40 C.J.S., Highways, § 250 et 
seq. 62 C.J.S., Municipal Corporations, 
§ 1 et seq. 

ALR. — Scope and import of term 
“owner” in statutes relating to real prop- 
erty, 2 A.L.R. 778; 95 A.L.R. 1085. 

Obligation for local improvements as 
within municipal debt limit, 33 A.L.R. 
1415. 

Right of municipality to hasten flow of 
surface water along natural drain ways by 
improvements of street or highway, 36 
A.L.R. 1463. 


Assessment of right of way other than 
that of railroad or street railway for street 
or local improvement, 58 A.L.R. 127. 

Power to impose cost of maintenance or 
operation of street lighting system on local 
improvement district, 60 A.L.R. 272. 

Underground conduits for electric wires 
as local improvements supporting special 
assessments, 66 A.L.R. 1389. 

Character of improvement contem- 
plated by statute, ordinance, or contract 
relating to “surface” or “resurface” of high- 
way, 84 A.L.R. 1158. 

Special assessments: What constitutes 
reconstruction or the like, as distin- 
guished from repair, of pavement, 41 
A.L.R.2d 613. 


36-39-2. Adoption of chapter; election; effect of adoption of 
chapter generally. 


The governing body of any municipal corporation in this state is 
authorized to hold an election or elections, at such time and under such 
conditions as may be determined by the governing body, for the purpose 
of adopting this chapter. When such election has been duly held, if a 
majority of the qualified electors voting therein voted in favor of such 
adoption, the election managers shall duly certify the results of the 
election to the governing body and the same shall be adopted and 
entered on the minutes thereof. Thereupon, the governing body of the 
municipal corporation shall be authorized and empowered to improve 
any street or streets in such municipal corporation whenever, in the 
judgment of the governing body, the public welfare or convenience 
requires such improvement, subject only to the conditions and limita- 
tions prescribed in this chapter. 


History. — Ga. L. 1927, p. 321, § 2; 
Code 1933, § 69-402. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, § 77. 

C.J.S. — 39A C.J.S., Highways, § 48 et 
seq. 64 C.J.S., Municipal Corporations, 
§ 1902. 


ALR. — Estoppel of municipality to 
open or use street, 171 A.L.R. 94. 
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36-39-3 STREET IMPROVEMENTS 36-39-3 
36-39-3. Procedure for improvements; adoption and publication 
of resolution; filing of petition by landowners; objec- 


tions to improvements. 


(a) Whenever the governing body deems it necessary to improve any 
street or part thereof within the limits of the municipal corporation, 
either in length or in width, it shall, by resolution, declare such 
improvement necessary to be done and shall publish such resolution 
once a week for at least three consecutive weeks in the newspaper in 
which the sheriff’s advertisements of the county in which the municipal 
corporation is located are published. If the owners of a majority of the 
lineal feet of frontage of the lands abutting on the proposed improve- 
ment, within 15 days after the last day of publication of the resolution, 
do not file with the clerk of the municipal corporation their protest in 
writing against the improvement, the governing body shall have the 
power to cause the improvement to be made, to contract therefor, and to 
make assessments and fix liens as provided for in this chapter. Any 
number of streets or any part or parts thereof to be so improved may be 
included in one resolution. Any protest or objection shall be made as to 
each street separately. 


(b) Ifthe owners of a majority of the lineal feet of frontage of the land 
liable to assessment for the improvement petition the governing body 
for the improvement, citing this chapter and designating by general 
description the improvement to be undertaken and the street or streets 
or part thereof to be improved, it shall thereupon be the duty of the 
governing body to proceed, as provided in this chapter, to cause such 
improvement to be made in accordance with the prayers of the petition 
and their own best judgment. In such cases the resolution mentioned in 
subsection (a) of this Code section shall not be required. The petition 
shall be lodged with the clerk of the municipal corporation, who shall 
investigate the sufficiency thereof, submit the petition to the governing 
body, and certify the result of his investigation. 


History. — Ga. L. 1927, p. 321, § 3; 
Code 1933, § 69-408. 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under Ga. L. 1921, p. 212 are in- 
cluded in the annotations for this Code 


section. 
Certificate of chief of construction 
is prima facie evidence. — By Ga. L. 


1921, p. 212, the certificate of the chief of 
construction that the petition was signed 
by the owners of more than 50 percent of 


the property abutting on the street or 
portion of the street sought to be paved is 
made prima facie evidence of this fact. Ga. 
L. 1919, p. 821, makes this prima facie 
presumption conclusive, if the owners do 
not file objections to the passage of the 
preliminary ordinance providing for the 
payment. Montgomery v. City of Atlanta, 
162 Ga. 534, 134 S.E. 152 (1926) (decided 
under Ga. L. 1921, p. 212). 
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Cited in City of La Grange v. Pound, 50 
Ga. App. 219, 177 S.E. 762 (1934); Carter 
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36-39-4 


v. City of Toccoa, 210 Ga. 167, 78 S.E.2d 
487 (1953). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 26 Am. Jur. 2d, Emi- 
nent Domain, §§ 67, 68. 39 Am. Jur. 2d, 
Highways, Streets, and Bridges, §§ 44, 
103, 106, 198. 

C.J.S. — 29A C.J.S., Eminent Domain, 
§ 37 et seq. 39A C.J.S., Highways, § 43 et 
seq. 64 C.J.S., Municipal Corporations, 
§§ 1282, 1805 et seq. 

ALR. — Validity of promise based on 
invalid paving assessment, 20 A.L.R. 
1326. 

Lack of or defects in petition of property 
owners for local improvement as affecting 
validity or enforcement of assessment, 95 
A.L.R. 116. 

Failure of property owner to avail him- 
self of remedy provided by statute or ordi- 
nance as precluding attack based on im- 


proper inclusion of property in, or 
exclusion of property from, assessment, 
100 A.L.R. 1292. 

Utilization, under new proceeding for 
public improvement, of work done under a 
previously abandoned or invalid proceed- 
ing, 110 A.L.R. 278. 

Cotenancy as factor in determining rep- 
resentation of property owners in petition 
for, or remonstrance against, public im- 
provement, 3 A.L.R.2d 127. 

Power of municipality or other govern- 
mental unit to make contract or covenant 
exempting or releasing property from spe- 
cial assessment, 47 A.L.R.2d 1185. 

Widening of city street as local improve- 
ment justifying special assessment of ad- 
jacent property, 46 A.L.R.3d 127. 


36-39-4. Basis of assessments for improvements; municipal cor- 
poration owner of intersecting streets fronting im- 
provement; payment of assessments on frontage. 


(a) Each lot or parcel of land abutting upon the improvement shall be 


charged on a basis of lineal foot frontage at an equal rate per foot of 
such frontage with its just pro rata share of the entire cost of the 
improvement, less any amounts paid by street or steam railways or 
others; provided, however, that the cost of the sidewalks, curbs, and 
gutters shall be charged entirely to the lots or parcels of land abutting 
on that side of the street upon which the same are constructed. 


(b) The frontage of intersecting streets shall be assessed as real 
estate abutting upon the improvement and the municipal corporation, 
for all purposes of this chapter, shall be deemed to be the owner thereof. 
The mayor or chairman of the board of commissioners of the municipal 
corporation shall have authority to sign the petition or file the objec- 
tions provided for in this chapter as to improvements affecting such 
frontage. The governing body of the municipal corporation shall pay 
from the municipal corporation treasury, as other current bills are paid, 
its just pro rata share of the entire cost of such an improvement, unless 
the owners of a majority of the frontage in the petition provided for in 
subsection (b) of Code Section 36-39-3 agree to pay the entire cost of the 
improvement or unless in the resolution provided for in subsection (a) 
of Code Section 36-39-3 it is stated that the entire cost of the improve- 
ment is to be paid by the owners of the abutting property. 
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36-39-4 


History. — Ga. L. 1927, p. 321, § 4; 
Code 1933, § 69-404. 


STREET IMPROVEMENTS 


36-39-4 


JUDICIAL DECISIONS 


Obligation to pay for proportionate 
part of cost of public improvements may 
be created by law under authority given or 
by express contract. City of Hogansville v. 
Daniel, 52 Ga. App. 12, 182 S.E. 78 (1935). 

Mistake of law by municipality will 
not raise implied obligation on part 
of property owner to pay for improve- 
ment. — When there is no legal liability 
resting on a citizen and abutting property 
owner to pay for public improvements or 
paving of a street, the law will not raise an 
implied obligation or quasi-contract to pay 
to the municipality making the improve- 
ments for the increased value of the own- 
er’s property arising because of the pav- 
ing, even though the municipality at the 
time of the making of the improvements 
was laboring under a mistake of law as to 
the municipality’s authority to levy as- 
sessments against the abutting property 
owner to pay for a proportionate part of 
the cost of making the improvements. City 


of Hogansville v. Daniel, 52 Ga. App. 12, 
182 S.E. 78 (1935). 

Immediate use of improvement to 
benefit abutting property not neces- 
sary. — Assessment against property for 
public improvements is not illegal because 
the improvement may not be immediately 
used beneficially in connection with the 
abutting property in its present condition. 
Incorporated Invs., Inc. v. City of Atlanta, 
176 Ga. 509, 168 S.E. 10 (19383). 

Property owner may be estopped to 
raise issue of confiscation. — When a 
city has obtained jurisdiction to make an 
assessment, and all the provisions of the 
act authorizing the assessment have been 
complied with, the property owner has 
been given fair opportunity to object, but 
fails to do so, and stands by and sees the 
improvement made without entering ob- 
jection, the owner is estopped to raise the 
question of confiscation. City of McRae v. 
Folsom, 191 Ga. 272, 11 S.E.2d 900 (1940). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 26 Am. Jur. 2d, Emi- 
nent Domain, § 298. 39 Am. Jur. 2d, 
Highways, Streets, and Bridges, § 307. 

C.J.S. — 29A C.J.S., Eminent Domain, 
§ 361. 40 C.J.S., Highways, § 467 et seq. 
64 C.J.S., Municipal Corporations, 
§ 1281. 

ALR. — Qualification of owner of prop- 
erty affected by public improvement to act 
in making assessment, 2 A.L.R. 1207. 

Loss of right to contest assessment in 
proceeding for street or sewer improve- 
ment by waiver, estoppel, or the like, 9 
A.L.R. 634. 

Loss of right to contest assessment in 
drainage proceeding by waiver, estoppel, 
or the like, 9 A.L.R. 842. 

Validity of promise based on invalid 
paving assessment, 20 A.L.R. 1326. 

Validity of assessment for local im- 
provement as affected by contingency 
upon which the award of a contract for a 
related improvement is dependent, 29 
A.L.R. 832. 


Excessiveness or unfairness of assess- 
ment for highway improvement on prop- 
erty of railroad company, 48 A.L.R. 497. 

Assessments for improvements by the 
front-foot rule, 56 A.L.R. 941. 

Necessity that additional assessment in 
proceeding for local improvement precede 
incurring liability in excess of the original 
assessment, 63 A.L.R. 1179. 

Validity of ad valorem tax for highway 
purposes without attempt to apportion on 
basis of benefits, 72 A.L.R. 1103. 

Liability of abutting property to assess- 
ment for street paving as affected by char- 
acter or extent of traffic, 73 A.L.R. 1295. 

Classification as regards counties or 
other political divisions permissible in 
statute imposing cost of construction or 
maintenance of highways upon property 
specially benefited, 77 A.L.R. 1285. 

Lump-sum assessment for taxes or pub- 
lic improvement against property owned 
by cotenants in undivided shares, 80 
A.L.R. 862. 
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Statute authorizing or requiring reas- 
sessment for public improvement when 
original assessment is invalid or void as 
applicable when proceedings leading to 
original assessment were without juris- 
diction, 83 A.L.R. 1190. 

Public property as subject to special 
assessment for improvement, 90 A.L.R. 
1137. 

Power and duty to include in a periodi- 
cal special assessment the amount of a 
deficiency for a previous period resulting 
from delinquent assessments which may 
eventually be paid, 96 A.L.R. 1275. 

Diversion of traffic into business district 
by opening new route as special benefit for 
which assessment may be made, 96 A.L.R. 
1380. 

Property unit for purposes of assess- 
ment for street or other local improvement 
as affected by owner’s disregard of origi- 
nal lot lines or creation of new ones, 104 
A.L.R. 1049. 

Duration of lien of special assessment 
and period of limitation of action for its 
enforcement as affected by adoption of 
installment plan of payment, 114 A.L.R. 
399. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Constitutionality of classification of 
streets as regards source of payment for 
improvements, 127 A.L.R. 1090. 

Applicability of statute of limitations to 
action to enforce special assessments as 
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36-39-5 


affected by question whether imposition 
or enforcement of the assessment is an 
exercise of a governmental function, 136 
A.L.R. 572. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 

Unimproved strip or area separating 
property from improved portion of street 
as affecting assessability of property for 
street improvement, 166 A.L.R. 1083. 

Validity and effect of agreement by 
property owners or occupants to pay cost 
of, or assessment against property for, 
local improvement, 167 A.L.R. 1030. 

Power to include in special assessment 
interest accruing during the construction 
of the public improvement and running 
until the special assessments therefor be- 
come due, 58 A.L.R.2d 1343. 

Liability with respect to improvement 
assessments or charges as between ven- 
dor and purchaser, 59 A.L.R.2d 1044. 

Exclusiveness of method prescribed by 
statute or ordinance for enforcement of 
special assessment for public improve- 
ment or service, 88 A.L.R.2d 1250. 

What property “abuts” on improvement 
so as to be subject to assessment, 97 
A.L.R.2d 1079. 

Duty as between life tenant and 
remainderman as respects payment of im- 
provement assessments, 10 A.L.R.3d 
1309. 

Exemption of public school property 
from assessments for local improvements, 
15 A.L.R.3d 847. 


36-39-5. Improvements when county owns abutting property. 


Whenever the abutting landowners of any street of the municipal 


corporation petition the governing body as set out in subsection (b) of 
Code Section 36-39-3 or whenever the governing body passes the 
resolution provided for in subsection (a) of Code Section 36-39-3 for the 
improvement of any street, where the county is owner of property on the 
street and where the governing body of the county has assented to the 
proposed improvement and has provided funds to pay in cash its 
proportionate part of the cost of the improvement, the frontage so 
owned shall be counted as if owned by an individual for all the purposes 
of this chapter. The chairman of the board of commissioners of the 
county is authorized to sign the petition or file objections in behalf of the 
county. 
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History. — Ga. L. 1927, p. 321, § 13; 
Ga. L. 1938, § 69-425. 


RESEARCH REFERENCES 


ALR. — Public property as subject to Manner of enforcing special assess- 
special assessment for improvement, 90 ments against public property, 150 A.L.R. 
A.L.R. 1137. 1394. 


36-39-6. Paving by railroad having tracks in street. 


Any railroad or street railway having tracks located in a street at the 
time of a proposed improvement shall be required by the governing 
body to pave the width of its tracks and two feet on each side thereof. 
Such paving shall be done with the same material and in the same 
manner as the rest of the street to be paved, provided that the 
governing body may require such paving to be of a different material 
and manner of construction when, in its judgment, this is rendered 
necessary by the uses of the street by the railway. The work shall be 
performed under the supervision and subject to the approval of the 
city’s municipal corporation’s engineer. If the railway, within a period of 
30 days after receipt of the notice to do such work, does not agree in 
writing to comply with such order or if the work is not completed to the 
satisfaction of the municipal corporation’s engineer within such time as 
may be prescribed by the governing body, the governing body may have 
the work done and may charge the cost and expense thereof to the 
railway company. The governing body shall have a lien against the 
railway company for such cost and expense. Such lien shall have the 
same rank and priority and shall be enforced in the same manner as the 
liens provided for in Code Section 36-39-20. 


History. — Ga. L. 1927, p. 321, § 5; 
Code 1933, § 69-405; Ga. L. 1987, p. 3, 
§ 36. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, §§ 307, 328. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1499, 1503. 

ALR. — Paving ordinance as impair- 
ment of obligation of street railway fran- 
chise, 10 A.L.R. 897. 


Liability of railroad or street railway 
which paves or is liable for paving occu- 
pied portion of street to assessment for 
improvement of remainder, 29 A.L.R. 679. 

Duty of street railway to keep street in 
repair as affected by change in traffic 
conditions, 33 A.L.R. 131. 
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36-39-7 LOCAL GOVERNMENT 36-39-8 
36-39-7. Payment for street improvements and construction of 
water, gas, and sewer connections; payment of costs of 


connections. 


Whenever the petition provided for in subsection (b) of Code Section 
36-39-3 is presented or when the governing body has determined to 
improve any street and has passed the resolution provided for in 
subsection (a) of Code Section 36-39-3, the governing body shall have 
the power to enact all such ordinances and to establish all such rules 
and regulations as may be necessary to require the owners of all the 
property abutting on the improvement and of any railway in the street 
to pay the cost of such improvement and to cause to be put in and 
constructed all water, gas, or sewer pipe connections to connect with 
any existing water, gas, or sewer pipes in and underneath the streets 
where such improvement is to be made. All cost and expense of making 
water, gas, or sewer pipe connections shall be taxed solely against the 
property abutting on the improvement; but such cost and expense shall 
be included and made a part of the general assessment to cover the cost 
of the improvement. 


History. — Ga. L. 1927, p. 321, § 6; 
Code 1933, § 69-406. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 181 et seq. 

C.J.S. — 39A C.J.8., Highways, § 48 et 
seq. 40 C.J.S., Highways, § 250 et seq. 

ALR. — Construction of provision of 
statute, ordinance, or franchise relating to 
“repair” of street railway zone, 10 A.L.R. 
928. 


to appointment as member of body to lay 
assessments for public improvement, 71 
A.L.R. 540. 

Power to include in special assessment 
interest accruing during the construction 
of the public improvement and running 
until the special assessments therefor be- 
come due, 58 A.L.R.2d 1348. 


Eligibility of public officer or employee 


36-39-8. Resolution letting contract for improvements following 
time for protests or filing of petition. 


After the expiration of the time for objection or protest on the part of 
the property owners, if no sufficient protest is filed, or on receipt of a 
petition for an improvement signed by the owners of a majority of the 
frontage of the land to be assessed, if the petition is found to be in 
proper form and properly executed, the governing body shall adopt a 
resolution reciting that no protest has been filed or that a petition was 
filed, as the case may be, and expressing the determination of the 
governing body to proceed with the improvement. The resolution shall 
state the kind of improvement, define the extent and character of the 
same, and specify such other matters as may be necessary to instruct 
the engineer employed by the municipal corporation in the performance 
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36-39-8 STREET IMPROVEMENTS 36-39-9 


of his or her duties in preparing for such improvement the necessary 
plans, plats, profiles, specifications, and estimates. The resolution shall 
set forth any and all such reasonable terms and conditions as the 
governing body deems proper to impose with reference to the letting of 
the contract and the provisions thereof. The governing body, by such 
resolution, shall provide that the contractor shall execute to the 
municipal corporation a good and sufficient bond, as provided in Part 3 
of Article 3 of Chapter 91 of this title, and may also require a bond in an 
amount to be stated in the resolution for the maintenance of the good 
condition of the improvements for a period of not less than five years 
from the time of completion, in the discretion of the governing body. The 
resolution shall also direct the clerk of the municipal corporation to 
advertise for sealed proposals for furnishing the materials and perform- 
ing the work necessary in making such improvements. 


History. — Ga. L. 1927, p. 321, § 7; § 1; Ga. L. 2000, p. 498, § 3; Ga. L. 2001, 
Code 1933, § 69-407; Ga. L. 1952, p. 310, p. 820, § 11. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- C.J.S. — 40 C.J.S., Highways, §§ 265, 
ways, Streets, and Bridges, §§ 34 et seq., 325. 64 C.J.S., Municipal Corporations, 
106 et seq. § 1225. 


36-39-9. Work performed by municipal corporation; property 
owners’ objections to performance of work by munici- 
pal corporation. 


As an alternative to contracting for the improvement, the governing 
body shall have the right, at its option and in its discretion, to provide 
that the work necessary in making the improvement shall be done by 
the municipal corporation itself. In such event, the municipal corpora- 
tion shall procure all materials, provide the machinery and equipment, 
and do all of the work necessary in making such improvement. If the 
governing body determines that the municipal corporation shall itself 
do the work necessary in making the improvement, the resolution 
expressing the determination of the governing body to proceed with the 
improvement shall so state; and such resolution shall fix a time and 
place at which the owners of the property affected by the proposed 
improvement shall have the right to file objections thereto. Notice of the 
resolution and of the intention of the governing body to cause the work 
to be done by the municipal corporation shall be published in at least six 
consecutive issues of a daily paper having a general circulation in the 
municipal corporation or once a week for two weeks in the newspaper in 
which the sheriff’s advertisements for the county in which the munic- 
ipal corporation is situated are published. The notice shall set out the 
time and place at which objections may be filed, which time shall be not 
less than ten days following the last publication of the notice. The 
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owners of the lots or parcels of land fronting or abutting upon any street 
or portion thereof upon which such improvement is proposed to be made 
shall have the right, within the time prescribed, to file written objec- 
tions to the performance of the work by the municipal corporation. In 
the event that the owners of a majority of the lineal frontage of the lots 
or parcels of land fronting or abutting upon any such street or portion 
thereof object to the doing of the work by the municipal corporation, the 
work shall be done under contract and the governing body shall proceed 
in the manner provided in this chapter for the letting of the work under 
contract. If no objections are filed by the owners of a majority of the 
lineal frontage of the lots or parcels of land fronting or abutting on any 
such street or portion thereof within the time prescribed, the municipal 
corporation itself shall proceed with the doing of the work necessary in 
making the improvement. Where the work of making the improvement 
is done by the municipal corporation, the cost thereof shall include the 
entire cost of all materials used and labor done in the performance of 
the work, shall include a reasonable rental for the use of machinery, 
equipment, and materials used in the doing of the work, and shall also 
include all engineering, legal, and other expenses incurred in connec- 
tion with the doing of the work or the proceedings under which the 
same is done. When the work of making the improvement is done by the 
municipal corporation, the provisions of Code Section 36-39-8 relating 
to the letting of a contract and the provisions of Code Sections 36-39-10 
and 36-39-11 shall not apply. 


History. — Ga. L. 1927, p. 321, § 7; 
Code 1933, § 69-407; Ga. L. 1952, p. 310, 
§ 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- ALR. — What constitutes newspaper of 
ways, Streets, and Bridges, §§ 34 et seq., “general circulation” within meaning of 
106 et seq. state statutes requiring publication of of- 

C.J.S. — 40 C.J.S., Highways, §§ 265, ficial notices and the like in such newspa- 
325. 64 C.J.S., Municipal Corporations, per, 24 A.L.R.4th 822. 

§ 1223. 


36-39-10. Publication and contents of notice of contract propos- 
als. 


The notice of the proposals specified in Code Section 36-39-8 shall be 
published in at least six consecutive issues of a daily paper or at least 
two issues of a weekly paper having a general circulation in the 
municipal corporation. The notice shall state the street or streets to be 
improved, the kinds of improvements proposed, what bond or bonds will 
be required to be executed by the contractor, the time when and the 
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36-39-10 


STREET IMPROVEMENTS 


36-39-11 


place where the sealed proposals shall be filed, and when and where the 
same will be considered by the governing body. 


History. — Ga. L. 1927, p. 321, § 7; 
Code 1933, § 69-408. 


JUDICIAL DECISIONS 


Presumption of acceptance of as- 
sessment terms. — When no objection to 
the assessment or prior proceedings was 
made by the property owner as provided 
in the act, and when no action was filed to 
enjoin the assessment or the improvement 
within 30 days after the passage of the 
ordinance making such assessment final, 


the property owner will be presumed to 
have accepted the terms thereof and to 
have agreed that the assessment provided 
for in the act may be made. City of La 
Grange v. Frosolona, 52 Ga. App. 232, 183 
S.E. 99 (1935). 

Cited in Carter v. City of Toccoa, 210 
Ga. 167, 78 S.E.2d 487 (1953). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, §§ 37, 38. 64 
Am. Jur. 2d, Public Works and Contracts, 
§ 52 et seq. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1368 et seq. 


36-39-11. Examination of bids 


ALR. — What constitutes newspaper of 
“general circulation” within meaning of 
state statutes requiring publication of of- 
ficial notices and the like in such newspa- 
per, 24 A.L.R.4th 822. 


and award of contract; 


readvertisement for bids. 


At the time and place specified in the notice provided for in Code 
Section 36-39-10, the governing body shall examine all bids received. 
Without unnecessary delay, the contract shall be awarded to the lowest 
and best bidder, who will perform the work and furnish the materials 
which may be selected and perform all the conditions imposed by the 
governing body as prescribed in the resolutions and notice for propos- 
als. The governing body shall have the right to reject any and all bids 
and readvertise for other bids when the bids submitted are not, in its 
judgment, satisfactory. 


History. — Ga. L. 1927, p. 321, § 7; 
Code 1933, § 69-409. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Works and Contracts, § 72 et seq. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1364 et seq. 

ALR. — Validity of promise based on 
invalid paving assessment, 20 A.L.R. 
1326. 


Right of municipality to exact of con- 
tractor additional consideration as condi- 
tion of extension of time for completion of 
improvements, 71 A.L.R. 904. 

Right of public authorities to reject all 
bids for public work or contract, 31 
A.L.R.2d 469. 
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Public contracts: authority of state or its Encroachment of trees, shrubbery, or 
subdivision to reject all bids, 52 A.L.R.4th other vegetation across boundary line, 65 
186. A.L.R.4th 603. 


Public contracts: low bidder’s monetary 
relief against state or local agency for 
nonaward of contract, 65 A.L.R.4th 93. 


36-39-12. Appointment of board of appraisers to appraise and 
apportion cost. 


After the contract has been let or after the improvement has been 
made by the municipal corporation, in the event the governing body 
elects to have the work done by the municipal corporation, and after the 
cost for such improvement, which shall include all other expenses 
incurred by the municipal corporation incident to the improvement in 
addition to the contract price for the work and materials or in addition 
to the cost of all materials, labor, machinery, equipment, and services 
used in the making of each improvement, in the event the work is done 
by the municipal corporation, has been ascertained, the governing body 
shall, by resolution, appoint a board of appraisers, consisting of three 
members, to appraise and apportion the cost and expense of the same to 
the several tracts of land abutting on the improvement as provided in 
Code Sections 36-39-4 and 36-39-6. 


History. — Ga. L. 1927, p. 321, § 8; 
Code 1933, § 69-410; Ga. L. 1952, p. 310, 
§ 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- C.J.S. — 40 C.J.S., Highways, §§ 470, 
cial or Local Assessments, §§ 7,60, 87 et 471. 64 C.J.S., Municipal Corporations, 
seq., 113. § 1584. 


36-39-13. Filing of board of appraisers’ report. 


Within 30 days from the date of the resolution appointing the board 
of appraisers, such board shall file with the clerk of the municipal 
corporation a written report of the appraisal and the assessment and 
cost upon the several lots and tracts of land abutting on such street, as 
well as upon the property of any street or steam railway whose tracks 
are located in such street where such railway has failed or refused to do 
the paving as provided in Code Section 36-39-6 when and as required by 
the governing body. 


History. — Ga. L. 1927, p. 321, § 8; 
Code 1933, § 69-411. 
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STREET IMPROVEMENTS 


36-39-14 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 129. 


C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1587. 


36-39-14. Hearing upon board of appraisers’ report; review of 
report and objections; ordinance fixing assessments; 
taxation of interest. 


When the report of the appraisers has been returned and filed, the 
governing body shall appoint a time for the holding of a session or shall 
designate a regular meeting of its body for the hearing of any com- 
plaints or objections that may be made by any interested person 
concerning the appraisal, apportionment, and assessment. Notice of 
such session for the hearing shall be published by the clerk of the 
governing body once a week for two weeks in a newspaper having a 
general circulation in the municipal corporation. The notice shall 
provide for an inspection of the return by any property owner or other 
party interested in such return. The time fixed for the hearing shall be 
not less than five nor more than ten days from the date of the last 
publication of the notice. The governing body at the session shall have 
the power and duty to review and correct the appraisal, apportionment, 
and assessment, to hear objections to the same, and to confirm the same 
either as made by the board or as corrected by the governing body. The 
governing body, by ordinance, shall fix the assessment in accordance 
with the appraisal and apportionment, as so confirmed, against the 
several tracts of land liable therefor. The rate of interest to be taxed 
shall not exceed 1 percent per annum over and above the rate of interest 
stipulated in the bonds provided for in this chapter. 


History. — Ga. L. 1927, p. 321, § 8; 
Code 1933, § 69-412. 


JUDICIAL DECISIONS 


Presumption of acceptance of as- 
sessment terms. — When no objection to 
the assessment or prior proceedings was 
made by the property owner as provided 
in the act, and when no action was filed to 
enjoin the assessment or the improvement 
within 30 days after the passage of the 
ordinance making such assessment final, 


the property owner will be presumed to 
have accepted the terms thereof and to 
have agreed that the assessment provided 
for in the act may be made. City of La 
Grange v. Frosolona, 52 Ga. App. 232, 183 
S.E. 99 (1935). 

Cited in Carter v. City of Toccoa, 210 
Ga. 167, 78 S.E.2d 487 (1953). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 135 et seq. 
C.J.S. — 64 C.J.S., Municipal Corpora- 


tions, §§ 1589 et seq., 1671, 1675, 1676, 
1682. 
ALR. — Qualification of owner of prop- 
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36-39-14 


erty affected by public improvement to act 
in making assessment, 2 A.L.R. 1207. 

Loss of right to contest assessment in 
proceeding for street or sewer improve- 
ment by waiver, estoppel, or the like, 9 
A.L.R. 634. 

Loss of right to contest assessment in 
drainage proceeding by waiver, estoppel, 
or the like, 9 A.L.R. 842. 

Inclusion in assessment for public im- 
provement of amount to cover delinquen- 
cies as contrary to constitutional guaran- 
ties, 40 A.L.R. 1352; 42 A.L.R. 1185. 

Eligibility of public officer or employee 
to appointment as member of body to lay 
assessments for public improvement, 71 
A.L.R. 540. 


LOCAL GOVERNMENT 


36-39-16 


Failure of property owner to avail him- 
self of remedy provided by statute or ordi- 
nance as precluding attack based on im- 
proper inclusion of property in, or 
exclusion of property from, assessment, 
100 A.L.R. 1292. 

Exclusiveness of method prescribed by 
statute or ordinance for enforcement of 
special assessment for public improve- 
ment or service, 88 A.L.R.2d 1250. 

What constitutes newspaper of “general 
circulation” within meaning of state stat- 
utes requiring publication of official no- 
tices and the like in such newspaper, 24 
A.L.R.4th 822. 


36-39-15. Time and manner of payment of assessments gener- 
ally. 


Assessment in conformity to the appraisal and apportionment as 
confirmed by the municipal corporation shall be payable to the trea- 
surer of the municipal corporation in cash. If paid within 30 days from 
the date of the passage of the ordinance, such assessment shall be 


without interest. 


History. — Ga. L. 1927, p. 321, § 8; 
Code 1933, § 69-418. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 168. 

ALR. — Loss of right to contest assess- 
ment in proceeding for street or sewer 
improvement by waiver, estoppel, or the 
like, 9 A.L.R. 634. 

Loss of right to contest assessment in 
drainage proceeding by waiver, estoppel, 
or the like, 9 A.L.R. 842. 

Liability of municipality in consequence 
of its inability, refusal, or failure to collect 
the cost of local improvements from the 
property benefited, 51 A.L.R. 973; 172 
A.L.R. 1030. 


Power of municipality to transfer or 
assign its right to enforce assessment or 
lien for local improvements, 55 A.L.R. 667. 

Right of taxpayer to anticipate payment 
of tax or special improvement assessment 
or deferred installments thereof, 96 A.L.R. 
1475. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


36-39-16. Payment of assessment in installments. 


If the owner of the land or of any street railway assessed, within 30 


days from the passage of the ordinance making the assessment final, 
files with the clerk of the municipal corporation his written request 
asking that the assessments be payable in installments in accordance 


742 


36-39-16 STREET IMPROVEMENTS 36-39-18 
with the provisions of this Code section, the same shall thereupon be 
and become payable in equal annual installments over such period of 
years, not less than two nor more than ten, as shall be fixed and 
prescribed by the governing body of the municipal corporation. Such 
installments shall bear interest at a rate not exceeding 7 percent per 
annum until paid. Each installment, together with the interest on the 
entire amount remaining unpaid, shall be payable each year at such 
time and place as shall be provided by resolution of the governing body. 


History. — Ga. L. 1927, p. 321, § 8; 
Code 1933, § 69-414; Ga. L. 1947, p. 1539, 
§ 1; Ga. L. 1989, p. 1078, § 1. 
RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, §§ 169, 170. 


and period of limitation of action for its 
enforcement as affected by adoption of 


C.J.S. — 40 C.J.S., Highways, § 475 et 
seq. 64 C.J.S., Municipal Corporations, 
§§ 1737, 1742. 

ALR. — Right of taxpayer to anticipate 
payment of tax or special improvement 
assessment or deferred installments 
thereof, 96 A.L.R. 1475. 

Duration of lien of special assessment 


installment plan of payment, 114 A.L.R. 
399. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


36-39-17. Assessments where portion of costs paid by municipal 
corporation. 


When the municipal corporation desires to pay any portion of the cost 
of the improvements contemplated in this chapter in addition to the 
amounts otherwise provided for, the balance may be assessed against 
the abutting property or the owners thereof or against the owners of 


any street or steam railway therein, as provided in this chapter. 


History. — Ga. L. 1927, p. 321, § 15; 
Code 1933, § 69-427. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 90. 


C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1517, 1520, 1521. 


36-39-18. Additional assessments. 


If any assessment is found to be invalid or insufficient in whole or in 
part for any reason whatsoever, the governing body may at any time, in 
the manner provided for the making of an original assessment, proceed 
to cause a new assessment to be made and fixed. The new assessment 
shall have the same force and effect as an original assessment. 
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History. — Ga. L. 1927, p. 321, § 12; 
Code 1933, § 69-415. 


LOCAL GOVERNMENT 


36-39-19 


JUDICIAL DECISIONS 


Cited in City of La Grange v. Pound, 50 
Ga. App. 219, 177 S.E. 762 (1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 131 et seq. 
C.J.S. — 40 C.J.S., Highways, § 474. 


64 C.J.S., Municipal Corporations, 
§§ 1704 et seq., 1725. 
ALR. — Inclusion in assessment for 


public improvement of amount to cover 
delinquencies as contrary to constitu- 
tional guaranties, 42 A.L.R. 1185. 


proceeding for local improvement precede 
incurring liability in excess of the original 
assessment, 63 A.L.R. 1179. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


Necessity that additional assessment in 


36-39-19. Publication and contents of notice of due date of 
assessment; effect of failure to publish notice. 


It shall be the duty of the treasurer, not less than 30 days and not 
more than 50 days before the maturity of any installment of the 
assessments, to publish at least one time, in a newspaper having a 
general circulation in the municipal corporation, a notice advising the 
owner of the property affected by the assessment of the date when such 
installment and interest will be due, designating the street or streets or 
other public places for the improvement of which such assessments 
have been levied and stating that, unless the installment and interest 
are promptly paid, proceedings will be taken to collect such installment 
and interest. In lieu of the publication, the treasurer may mail the 
notice within the time limits aforesaid to the owners of record of the 
property affected, at their last known address. The failure of the 
treasurer or clerk to publish or mail the notice of maturity of any 
installment of the assessment and interest shall in no wise affect the 
validity of the assessment and interest and the execution issued 
therefor. 


History. — Ga. L. 1927, p. 321, § 11; 
Code 1933, § 69-420. 


RESEARCH REFERENCES 


ALR. — Power and duty to include in a 
periodical special assessment the amount 
of a deficiency for a previous period result- 


ing from delinquent assessments which 
may eventually be paid, 96 A.L.R. 1275. 
Personal liability of property owner to 
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36-39-19 


pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 


STREET IMPROVEMENTS 


36-39-20 


What constitutes newspaper of “general 
circulation” within meaning of state stat- 
utes requiring publication of official no- 
tices and the like in such newspaper, 24 


1394. A.L.R.4th 822. 


36-39-20. Lien for assessment and interest. 


The assessment and each installment thereof, along with the interest 
thereon and the expense of collection, are declared to be a lien against 
the lots and tracts of land so assessed, from the date of the ordinance 
levying the same, coequal with the lien of other taxes and prior to and 
superior to all other liens against such lots or tracts. Such lien shall 
continue until the assessment and the interest thereon are fully paid 
and shall be enforced in the same manner as are liens for municipal 


corporation taxes. 


History. — Ga. L. 1927, p. 321, § 9; 
Code 1933, § 69-416. 


JUDICIAL DECISIONS 


Priority of lien coequal with tax 
lien. Paulk v. City of Ocilla, 188 Ga. 69, 2 
S.E.2d 642 (1939). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, §§ 171 et seq., 
226. 

C.J.S. — 40 C.J.S., Highways, § 475 et 
seq. 64 C.J.S., Municipal Corporations, 
§§ 1726, 1734, 1742. 

ALR. — Priority as between lien of 
taxes and lien of special assessments, 65 
A.L.R. 1379. 

Assessment for local improvements as 
taxes within statute providing for pay- 
ment of taxes out of proceeds of judicial 
sale, 73 A.L.R. 1227. 

Priority as between liens for public im- 
provements, 99 A.L.R. 1478. 

Action by municipality to enforce lien 
for special assessment as within statute of 
limitations not specifically covering it, 103 
A.L.R. 885. 

Constitutionality of statute giving to 
lien for alteration of property pursuant to 


public requirement, mechanics’ lien or 
similar lien, preference over preexisting 
mortgage or other lien, 121 A.L.R. 616; 
141 A.L.R. 66. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Applicability of statute of limitations to 
action to enforce special assessments as 
affected by question whether imposition 
or enforcement of the assessment is an 
exercise of a governmental function, 136 
A.L.R. 572. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 

Easement, servitude, or restrictive cov- 
enant as affected by enforcement of as- 
sessment or improvement liens, 26 
A.L.R.2d 873. 
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36-39-21. Execution, levy, and sale on unpaid assessments or 


interest generally. 


It shall be the duty of the treasurer, within 15 days after the date of 
the maturity of any installment of assessment or interest, to issue an 
execution against the lot or tract of land assessed for the improvement 
or against the party or person owning the same for the amount of the 
assessment or interest. The treasurer shall turn over the same to the 
marshal or chief of police of the municipal corporation or his deputy, 
who shall levy the same upon the abutting real estate liable for the 
assessment and previously assessed for the improvements. After adver- 
tisement and other proceedings as in case of sales for city taxes, the real 
estate shall be sold at public outcry to the highest bidder. Such sales 
shall vest an absolute title in the purchaser, subject to the lien of the 
remaining unpaid installments with interest and also subject to the 
right of redemption as provided in Article 3 of Chapter 4 of Title 48. 


History. — Ga. L. 1927, p. 321, § 11; 
Code 1933, § 69-421. 
Cross references. — Executions to en- 


force collection of amounts due municipal- 
ity for paving streets or alleys, or laying 
sewers and drains, § 48-5-358. 


JUDICIAL DECISIONS 


Cited in City of Waycross v. Cullens, 
190 Ga. 823, 10 S.E.2d 920 (1940). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, §§ 181, 182, 
188 et seq. 

C.J.S. — 40 C.J.S., Highways, § 475 et 
seq. 64 C.J.S., Municipal Corporations, 
§§ 1772, 1773. 82 C.J.S., Statutes, § 395 
et seq. 

ALR. — Character of action or proceed- 
ing in which purchaser at invalid sale for 
taxes or local improvement assessment 
may secure reimbursement from owner; 
and provisions of decree or judgment as to 
relief, 86 A.L.R. 1208. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 


Right of mortgagor or purchaser of eq- 
uity of redemption to defeat lien of mort- 
gage by acquisition of title at sale subse- 
quent to mortgage for nonpayment of 
taxes, or of assessment for local improve- 
ment, 134 A.L.R. 289. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 

Exclusiveness of method prescribed by 
statute or ordinance for enforcement of 
special assessment for public improve- 
ment or service, 88 A.L.R.2d 1250. 


36-39-22. Affidavit contesting amount of execution; trial by su- 
perior court; penalties for delay. 


The defendant shall have the right to file an affidavit denying that 
the whole or any part of the amount for which the execution issued is 
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due and stating what amount he admits to be due, which amount so 
admitted to be due shall be paid and collected before the affidavit is 
received and the affidavit shall be received for the balance. All affida- 
vits, including those filed by railroads or street railways against whom 
execution is issued for the cost and expense of paving, shall set out in 
detail the reasons why the affiant claims the amount is not due. When 
received by the municipal marshal or chief of police, such affidavits 
shall be returned to the superior court of the county wherein the 
municipal corporation is located. They shall be tried and the issue shall 
be determined as in cases of illegality, subject to all the pains and 
penalties provided for in other cases of illegality for delay under the 
laws of this state. 


History. — Ga. L. 1927, p. 321, § 11; 
Code 1933, § 69-423. 


JUDICIAL DECISIONS 


General rule is that all presump- 
tions are in favor of validity of assess- 
ments for local improvements, and while 
these presumptions are not conclusive, 
the burden is on the party attacking the 
validity of an assessment to show that the 
assessment is invalid. City of La Grange v. 
Frosolona, 52 Ga. App. 232, 183 S.E. 99 
(1935). 

Burden of proof upon plaintiff. — 
On the trial of an illegality interposed to 


an execution levied on abutting real estate 
for an unpaid paving assessment, the bur- 
den is upon the plaintiff in execution to 
make out a prima facie case, and this is 
done by putting in evidence an execution 
fair on the execution’s face and a legal levy 
entered thereon. City of La Grange v. 
Frosolona, 52 Ga. App. 232, 183 S.E. 99 
(1935). 

Cited in City of La Grange v. Pound, 50 
Ga. App. 219, 177 S.E. 762 (1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 205 et seq. 

C.J.S. — 40 C.J.S., Highways, § 474 et 
seq. 64 C.J.S., Municipal Corporations, 
§§ 1682, 1699. 

ALR. — Personal liability of property 


owner to pay assessments for local im- 
provements, 127 A.L.R. 551; 167 A.L.R. 
1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


36-39-23. Collection and use of assessments generally; special 
fund; treasurer’s bond. 


The assessment provided for and levied under this chapter shall be 
payable as the several installments become due, together with the 
interest thereon, to the treasurer of the municipal corporation, who 
shall keep an accurate account of all such collections made by him. Such 
collections shall be kept in a special fund, to be used and applied for the 
payment of the bonds and the interest thereon and the expenses 
incurred incident thereto and for no other purpose until all the bonds 
are paid in full. The treasurer shall give bond in an amount to be fixed 
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by the governing body, conditioned upon the faithful performance by 
him of the duties imposed in this chapter. 


History. — Ga. L. 1927, p. 321, § 11; 
Code 1933, § 69-422. 


RESEARCH REFERENCES 


C.J.S. — 40 C.J.S., Highways, § 467. 
64A C.J.S., Municipal Corporations, 
§ 2091 et seq. 

ALR. — Personal liability of property 
owner to pay assessments for local im- 
provements, 127 A.L.R. 551; 167 A.L.R. 
1030. 

Applicability of statute of limitations to 


action to enforce special assessments as 
affected by question whether imposition 
or enforcement of the assessment is an 
exercise of a governmental function, 136 
A.L.R. 572. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


36-39-24. Limitation period for contesting or enjoining assess- 
ments. 


No action shall be sustained (1) to set aside any assessment, (2) to 
enjoin the governing body from making, fixing, or collecting the 
assessment or issuing or levying executions therefor or issuing bonds or 
providing for their payment, or (3) contesting the validity thereof on 
any grounds or for any reason other than the failure of the governing 
body to adopt and publish the preliminary resolution provided for in 
Code Section 36-39-3 in cases requiring such resolution and its publi- 
cation or to give notice of the hearing of the return of the appraisers as 
provided for in Code Section 36-39-14, unless such action is commenced 
within 30 days after the passage of the ordinance making the assess- 


ment final. 


History. — Ga. L. 1927, p. 321, § 12; 
Code 1933, § 69-424. 


JUDICIAL DECISIONS 


General rule is that all presump- 
tions are in favor of validity of assess- 
ments for local improvements, and while 
these presumptions are not conclusive, 
the burden is on the party attacking the 
validity of an assessment to show that the 
assessment is invalid. City of La Grange v. 
Frosolona, 52 Ga. App. 232, 183 S.E. 99 
(1935). 

Presumption of acceptance of as- 
sessment terms. — When no objection to 
the assessment or prior proceedings was 


made by the property owner as provided 
in the act, and when no action was filed to 
enjoin the assessment or the improvement 
within 30 days after the passage of the 
ordinance making such assessment final, 
the property owner will be presumed to 
have accepted the terms thereof and to 
have agreed that the assessment provided 
for in the act may be made. City of La 
Grange v. Frosolona, 52 Ga. App. 232, 183 
S.E. 99 (1935). 

Cited in City of La Grange v. Pound, 50 
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Ga. App. 219, 177 S.E. 762 (1934); Carter 
v. City of Toccoa, 210 Ga. 167, 78 S.E.2d 
487 (1953). 


STREET IMPROVEMENTS 


36-39-25 


RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- 
cial or Local Assessments, § 205 et seq. 

C.J.S. — 40 C.J.S., Highways, § 472. 
64 C.J.S., Municipal Corporations, 
§§ 1652, 1653, 1673. 

ALR. — Validity of promise based on 
invalid paving assessment, 20 A.L.R. 
1326. 

Right to enjoin enforcement of illegal 


tax, local assessment, or license fee, upon 
joinder of several affected thereby, 32 
A.L.R. 1266; 156 A.L.R. 319. 

Personal liability of property owner to 
pay assessments for local improvements, 
127 A.L.R. 551; 167 A.L.R. 1030. 

Manner of enforcing special assess- 
ments against public property, 150 A.L.R. 
1394. 


36-39-25. Issuance of bonds; payment; interest; terms; form. 


The governing body, after the expiration of 30 days from the passage 
of the ordinance confirming and levying the assessment, shall, by 
resolution, provide for the issuance of bonds in the aggregate amount of 
the assessments remaining unpaid, bearing date not more than 30 days 
after the passage of the ordinance fixing the assessment and of such 
denomination as the governing body shall determine. Such bond or 
bonds, unless authority is thereafter granted and exercised for making 
them direct obligations of the municipal corporation, shall in no event 
become a liability of the municipal corporation or of the governing body 
of the municipal corporation issuing them. The bonds shall be payable 
in equal annual installments over the same period of years, not less 
than two nor more than ten, as has been fixed and provided by the 
governing body of the municipal corporation for the payment of the 
assessments in installments under Code Section 36-39-16. One install- 
ment of any such series of bonds, with interest upon the whole series to 
date, shall be payable on such day and at such place as may be 
determined by the governing body, and one installment thereof with the 
yearly interest upon the whole amount remaining unpaid shall be 
payable on the same day in each succeeding year, until all are paid. 
Such bonds shall bear interest at a rate not exceeding 10 percent per 
annum from their date until maturity, payable annually. They shall be 
designated as “street-improvement bonds” and on the face thereof shall 
recite the street or streets, the part of the street or streets, or other 
public places for the improvement of which they have been issued. 
Unless authority is thereafter granted and exercised for making them 
direct obligations of the municipal corporation, such bonds shall be 
payable solely from assessments which have been fixed upon the lots or 
tracts of land benefited by the improvement under authority of this 
chapter. The bonds shall be signed by the mayor or chairman of the 
board of commissioners and attested by the clerk of the governing body, 
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shall have the impression of the corporate seal of the municipal 
corporation thereon, and shall have interest coupons attached. All 
bonds issued by authority of this chapter shall be payable at such place 


either within or outside this state as shall be designated by the 


governing body. 


History. — Ga. L. 1927, p. 321, § 10; 
Code 1933, § 69-417; Ga. L. 1947, p. 1539, 
§ 2; Ga. L. 1989, p. 1078, § 2. 


OPINIONS OF THE ATTORNEY GENERAL 


Street improvement bonds issued 
pursuant to statutory scheme con- 
tained in this chapter are not obligations 


of surplus of a bank as being obligation of 
any one obligor. 1952-53 Op. Att’y Gen. p. 
ve 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 72. 70C Am. 
Jur. 2d, Special or Local Assessments, 
§ 168. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2118 et seq. 

ALR. — Assignment and transfer of 
government bonds, 22 A.L.R. 775. 

Provision in statute or ordinance limit- 
ing rate of interest per annum as preclud- 
ing requirement of payment at maximum 
rate at intervals of less than a year, 29 
A.L.R. 1109. 


Constitutional provision against im- 
pairing obligation of contract as applica- 
ble to statutes affecting rights or remedies 
of holders or owners of improvement 
bonds or liens, 97 A.L.R. 911. 

Priority as between successive issues of 
obligations of permanently organized lo- 
cal improvement district, 99 A.L.R. 1488. 

Liability of municipality in consequence 
of its inability, refusal, or failure to collect 
the cost of local improvements from the 
property benefited, 172 A.L.R. 1030. 


36-39-26. Sale of bonds; delivery to contractors. 


The bonds shall be sold by the governing body at not less than par 
and the proceeds thereof shall be applied to the payment of the contract 
price and other expenses incurred pursuant to this chapter. Alterna- 
tively, such bonds in the amount that is necessary for the purpose may 
be turned over and delivered to the contractor at par value in payment 
of the amount due him on his contract, and the portion thereof which is 
necessary to pay other expenses incident to and incurred in providing 
for the improvements shall be sold or otherwise disposed of as the 
governing body directs. 


History. — Ga. L. 1927, p. 321, § 10; 
Code 1933, § 69-418. 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public issues of obligations of permanently orga- 
Securities and Obligations, §§ 178 et seq., nized local improvement district, 99 
188. A.L.R. 1488. 

ALR. — Priority as between successive 


36-39-27. Disposition of proceeds from bonds remaining after 
payment. 


Any proceeds from the sale of the bonds remaining in the hands of the 
treasurer after the payment provided for in Code Section 36-39-26 shall 
go into the treasury of the municipal corporation as compensation for 
the services to be rendered by it as contemplated in this chapter. 


History. — Ga. L. 1927, p. 321, § 10; 
Code 1933, § 69-419. 


36-39-28. Petition for validation of ordinance establishing as- 
sessments; time; contents. 


At any time within 60 days after the assessments are finally 
determined and fixed, the municipal corporation may file a petition in 
the superior court of the county in which the municipal corporation is 
situated, along with a copy of the ordinance, in which petition shall be 
alleged the fact of the passage and approval of the ordinance, the street 
or part of a street affected thereby, the character of paving or other 
improvement intended, and the approximate estimate of the cost. The 
petition shall allege that the ordinance is authorized by law and that it 
will create a lien on all real property abutting on such street or part of 
a street for the payment by the owner of each lot or parcel of land so 
abutting of the pro rata share of expense assessed to each lot or parcel 
of land, as well as on any street or other railroad therein, if any such 
there are, and shall pray for a judgment by the court declaring the 
ordinance valid, legal, and binding and that the liens be set up as 
alleged. It shall not be necessary in such petition to allege the names of 
the owners of the abutting property or railroads to be affected, but it 
shall be sufficient to describe the street or portion thereof to be 
improved and to indicate that the property on the street is to be charged 
with the expense. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-428. 


JUDICIAL DECISIONS 


Cited in Carter v. City of Toccoa, 210 
Ga. 167, 78 S.E.2d 487 (1953). 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 70C Am. Jur. 2d, Spe- C.J.S. — 64 C.J.S., Municipal Corpora- 
cial or Local Assessments, §§ 172, 175. tions, §§ 1526, 1726 et seq. 


36-39-29. Order to show cause on petition; time and notice of 
hearing. 


At or before the filing of the petition provided for in Code Section 
36-39-28, the same shall be presented to the judge of the superior court, 
who shall thereupon enter an order calling upon all persons owning or 
interested in the real estate abutting on the street or on the designated 
part thereof to show cause, at a time and place to be named in the order, 
why the prayer of the petition should not be granted, the ordinance and 
assessments not declared valid, and the liens not be fixed as legal and 
binding. The hearing shall be not less than 30 nor more than 60 days 
after the entry of the order and shall be either in open court or at 
chambers. It shall be the duty of the clerk to publish once a week for 
four weeks, in the official newspaper of the county, a statement of the 
case and a copy of the order. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-429. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Mo- C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, Rules, and Orders, § 46. tions, § 1728. 


36-39-30. Conduct of hearing; issuance of order by court. 


At the time and place named or at such other time and place as the 
hearing may be adjourned to, any interested person shall be heard to 
show cause in writing, which writing shall be filed with the clerk, why 
the prayer of the petition should not be granted. The court shall hear all 
questions of law or fact and all competent evidence may be offered as in 
other cases. The court shall thereupon enter an appropriate order 
finding and adjudging that the ordinance is lawful and valid and that 
the liens are legal and binding, or otherwise, as the law and facts may 
warrant. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-430. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Mo- 
tions, Rules, and Orders, § 46. 
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36-39-31. Appeal from judgment of court. 


The municipal corporation or any person appearing who is dissatis- 
fied with the judgment may appeal to the Court of Appeals, as provided 
in Title 5. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-431. 


36-39-32. Conclusiveness of superior court’s final judgment. 


If the final judgment of the superior court is in favor of the validity of 
the ordinance and of the liens claimed, the same shall forever be 
conclusive, and the matters so determined shall never thereafter be 
drawn in question in any court. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-432. 


36-39-33. Entry of reference to judgment on bonds following 
validation; use of entry as evidence. 


Bonds issued under this chapter after the judgment of the superior 
court shall have written or stamped thereon the words “Validated and 
confirmed by judgment of the superior court,” specifying also the date 
when the judgment was rendered and the court in which it was 
rendered and shall be signed by the clerk of the superior court. Such 
entry shall be original prima-facie evidence of the fact of the judgment 
and shall be receivable as such in any court of this state. 


History. — Ga. L. 1927, p. 321, § 16; 
Code 1933, § 69-433. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 294 et seq. 


36-39-34. Construction of chapter. 


This chapter shall not be construed to repeal any special or local law 
or to affect any proceedings under such law for the making of improve- 
ments authorized in this chapter or for raising the funds therefor but 
shall be deemed to be additional and independent legislation for such 
purposes, to provide an alternative method of procedure for such 
purposes, and to be a complete law not subject to any limitations or 
restrictions contained in any other public or private law or laws except 
as otherwise provided in this chapter. 
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History. — Ga. L. 1927, p. 321, § 14; 
Code 1933, § 69-426. 


JUDICIAL DECISIONS 
Constitutionality. — This section is Art. III, Sec. VI, Para. IV). Wheat v. City 


not violative of Ga. Const. 1877, Art. I, of Bainbridge, 168 Ga. 479, 148 S.E. 332 
Sec. IV, Para. I (see now Ga. Const. 1988, (1928). 
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T.36, C.40 STATE FUNDS TO MUNICIPAL CORPORATIONS 36-40-1 


CHAPTER 40 
GRANTS OF STATE FUNDS TO MUNICIPAL 
CORPORATIONS 
Article 1 Article 3 


Grants for Purchase and 


General Provisions Construction of Capital 


Sec. Outlay Items 
36-40-1. Grants for repairs on facilities See. 
of historical value. 36-40-40. “Municipal corporation” de- 
fined. 
Article 2 36-40-41. Grants of state funds for capi- 


tal outlay items generally. 


Grants for Public Purposes 36-40-42. Certificate of eligibility for 
36-40-20. Legislative intent. grant; submission; form; execu- 
36-40-21. “Municipal corporation” de- tion and attestation; penalty 


for signing false certificate. 
36-40-43. When certificate to be filed; ef- 
fect of failure to file certificate. 
. Computation of allocation of 
funds. 
. Payment and use of funds. 


fined. 

36-40-22. Certificate of eligibility for 
grant generally; submission; 36-40-44 
form; execution and attesta- 
tion; penalty for signing false 36 49.45 


certificate. 36-40-46. Submission of annual audit; 
36-40-23. When certificate to be filed; ef- adjustment of fund distribu- 

fect of failure to file certificate. tion; effect of failure to submit 
36-40-24. Computation of allocation of audit; procedure when munici- 

funds. pal corporation has no annual 
36-40-25. Payment and use of funds. audit. 

ARTICLE 1 
GENERAL PROVISIONS 


36-40-1. Grants for repairs on facilities of historical value. 


(a) In addition to any grant to which any municipal corporation of 
this state is entitled under Article 2 of this chapter in any fiscal year, 
and any other law to the contrary notwithstanding, any such municipal 
corporation which owns and maintains from local revenues a public 
facility which is found and declared by a resolution of the General 
Assembly to be of historical value to the state and which is in need of 
repairs which are reasonably estimated to cost in excess of $5 million 
and to require more than one year to plan and complete shall be 
authorized to receive an annual grant equal to one-fourth of the amount 
of local funds expended on or committed to such repairs by the 
governing body of such municipal corporation. The funds appropriated 
by the General Assembly for the purposes of this Code section shall be 
appropriated separately from funds appropriated for the purposes of 
Code Section 36-40-24. 
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(b) Funds made available under subsection (a) of this Code section 
shall be distributed in the same manner as other funds are distributed 
under Article 2 of this chapter. The certificate required by Code Section 
36-40-22 shall include a statement of the amount of the annual grant 
under subsection (a) of this Code section, the total amount of local funds 
expended on or committed to the repairs specified in subsection (a) of 
this Code section as of the date of the certificate, and the total amount 
of grant funds under subsection (a) of this Code section already 
distributed to the municipal corporation under Article 2 of this chapter. 


(c) No municipal corporation shall receive any grant under this Code 
section for a facility which was not found and declared eligible under 
subsection (a) of this Code section by April 24, 1977. 


History. — Ga. L. 1975, p. 1006, §§ 1, 
3, 3A; Ga. L. 1982, p. 3, § 36. 
Cross references. — Powers and du- 


ties of Department of Natural Resources 
relating to historic preservation, promo- 
tion, § 12-3-50 et seq. 


ARTICLE 2 
GRANTS FOR PUBLIC PURPOSES 


36-40-20. Legislative intent. 


It is declared to be the purpose and intent of the General Assembly 
that state funds be made available to the governing bodies of certain 
municipal corporations of this state to be expended for any public 
purposes, except for the purpose of paying the salaries of elected 
municipal corporation officers. 


History. — Ga. L. 1967, p. 889, § 1. 
JUDICIAL DECISIONS 


Cited in Bituminous Cas. Corp. v. 
R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971). 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to share 
in funds. — All incorporated municipalities 
appearing in the 1970 United States census 
would be eligible to share in the distribution 
of the second half of funds appropriated for 
fiscal year 1970-71 regardless of whether the 
municipalities were eligible prior to that 
time. 1970 Op. Att’y Gen. No. 70-62. 

Office of Treasury and Fiscal Ser- 
vices must make two fund computa- 
tions during census years. — Only 


manner in which the State Treasurer 
(now director of the Office of Treasury and 
Fiscal Services) can compute grants to 
municipalities for the fiscal year 1970-71 
is to make two separate computations and 
two separate payments of funds; one-half 
of available funds should be distributed to 
the respective municipalities based on 
population according to the 1960 decen- 
nial United States census; after the 1970 
decennial United States census becomes 
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effective for the purpose of affecting Geor- 
gia law (December 31, 1970), the State 
Treasurer (now director of the Office of 
Treasury and Fiscal Services) should 
make computations based on the 1970 
census and distribute the remaining half 


of money appropriated for fiscal 1970-71. 
1970 Op. Atty Gen. No. 70-36. 
Municipalities may use funds 
granted for any public purpose other than 
paying salaries of elected municipal offi- 
cers. 1970 Op. Att’y Gen. No. 70-171. 


36-40-21. “Municipal corporation” defined. 


As used in this article, the term “municipal corporation” means a 
municipal corporation whose population shall be based on the current 
United States decennial census of 1980 or any future such census, the 
governing body of which has held at least six regular meetings within 
the 12 months preceding the execution of the certificate required by 
Code Section 36-40-22 and which for a period of one year has levied and 
collected an ad valorem tax on the real property in such municipal 
corporation or which has, for such one-year period, performed at least 


two of the following municipal activities and services: 


(1) Furnished water service; 


(2) Furnished sewerage service; 


(3) Furnished garbage collection; 


(4) Furnished police protection; 


(5) Furnished fire protection; 


(6) Assessed and collected business licenses; or 


(7) Furnished municipal street-lighting facilities. 


History. — Ga. L. 1967, p. 889, § 3. 


JUDICIAL DECISIONS 


Cited in Mayor of Hapeville v. Ander- 
son, 246 Ga. 786, 272 S.E.2d 713 (1980). 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to share 
in funds. — All incorporated municipalities 
appearing in the 1970 United States census 
would be eligible to share in the distribution 
of the second half of funds appropriated for 
fiscal year 1970-71 regardless of whether 
the municipalities were eligible prior to that 
time. 1970 Op. Att’y Gen. No. 70-62. 

Municipality must have been incor- 
porated and listed in United States decen- 
nial census in order to qualify for municipal 
grant. 1967 Op. Att’y Gen. No. 67-353. 


Office of Treasury and Fiscal Ser- 
vices must make two fund computa- 
tions during census year. — Only man- 
ner in which the State Treasurer (now 
director of the Office of Treasury and Fis- 
cal Services) can compute grants to mu- 
nicipalities for the fiscal year 1970-71 is to 
make two separate computations and two 
separate payments of funds; one-half of 
available funds should be distributed to 
the respective municipalities based on 
population according to the 1960 decen- 
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nial United States census. After the 1970 Treasury and Fiscal Services) should 
decennial United States census becomes make computations based on the 1970 
effective for the purpose of affecting Geor- census and distribute the remaining half 
gia law (December 31, 1970), the State of money appropriated for fiscal 1970-71. 
Treasurer (now director of the Office of 1970 Op. Att’y Gen. No. 70-36. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 1 et seq. 
Political Subdivisions, §§ 1, 13, 96. 


36-40-22. Certificate of eligibility for grant generally; submis- 
sion; form; execution and attestation; penalty for sign- 
ing false certificate. 


(a) Each municipal corporation, as defined in Code Section 36-40-21, 
shall submit to the Office of the State Treasurer a certificate showing 
the number of regular meetings held within the preceding 12 months by 
the governing body of the municipal corporation and stating that ad 
valorem taxes on real property were levied and collected in such 
municipal corporation within the 12 months preceding such certificate 
or stating that the municipal corporation performed at least two of the 
activities and services enumerated in Code Section 36-40-21. 


(b) Such certificate shall be substantially in the following form: 
CERTIFICATE 


“The undersigned, Mayor (Chairman of the Commission) of (Offi- 
cial Corporate Name), does hereby certify that ___ regular meetings 
of the governing body were held during the past 12 months and that 
ad valorem taxes were levied and collected during the past 12 months 
for the operation of the government of (Official Corporate Name) or 
that the municipal corporation performed the following two services: 


and 


The municipal treasurer or other official or officials authorized to 
receive municipal funds is (are) 


Date Mayor (Chairman of Commission) 
Attest: 


Clerk” 
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(c) Such certificate shall be executed by the highest elective official, 
whether designated as mayor or by some other term (or as chairman of 
the commission in those municipal corporations having a commission 
form of government), and shall be attested by the clerk. The name of the 
municipal corporation used in the certificate shall be its official corpo- 
rate name. The name of the municipal treasurer or other official or 
officials authorized to receive municipal funds shall be listed in the 
certificate and the instrument transferring funds to the municipal 
corporation shall be payable to such treasurer or other official or 
officials as listed in the certificate. 


(d) The information contained in the certificate shall constitute the 
basis upon which the Office of the State Treasurer shall make the 
distribution of funds under this article. 


(e) Any person willfully and knowingly signing a certificate contain- 
ing false information shall be guilty of a misdemeanor. 


History. — Ga. L. 1967, p. 889, $ 4; Ga. 
L. 1993, p. 1402, § 18; Ga. L. 2010, p. 863, 
§ 2/SB 296. 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to make two separate computations and two 


share in funds. — All incorporated mu- 
nicipalities appearing in the 1970 United 
States census would be eligible to share in 
the distribution of the second half of funds 
appropriated for fiscal year 1970-71 re- 
gardless of whether the municipalities 
were eligible prior to that time. 1970 Op. 
Att’y Gen. No. 70-62. 

State treasurer must make two 
fund computations during census 
year. — Only manner in which the state 
treasurer can compute grants to munici- 
palities for the fiscal year 1970-71 is to 


separate payments of funds; one-half of 
available funds should be distributed to 
the respective municipalities based on 
population according to the 1960 decen- 
nial United States census. After the 1970 
decennial United States census becomes 
effective for the purpose of affecting Geor- 
gia law (December 31, 1970), the state 
treasurer should make computations 
based on the 1970 census and distribute 
the remaining half of money appropriated 
for fiscal 1970-71. 1970 Op. Att’y Gen. No. 
70-36. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 522 et seq. 


36-40-23. When certificate to be filed; effect of failure to file 
certificate. 


Prior to June 1 of each year, a certificate shall be filed which shall be 
the basis upon which payments shall be made of funds made available 
under this article for the immediately succeeding fiscal year beginning 
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July 1 and ending June 30. If no certificate is filed within such time 
limitation in this Code section, the municipality shall not be entitled to 
and shall not be paid any funds for the applicable period and such 


municipality shall not be included in the formula for determining the 


amount of the grants as provided in Code Section 36-40-24. 


History. — Ga. L. 1967, p. 889, § 5. 

Editor’s notes. — Ga. L. 1967, p. 889, 
§ 5, the basis for this Code section, was 
amended by Ga. L. 1982, p. 869, § 1, 
(effective April 13, 1982), which added a 
new paragraph to the end of that section 
of the 1967 Act, providing for the filing of 


a late certification by any eligible munic- 
ipality which failed to file for Fiscal Year 
1982 funds or which filed after the June 1 
cutoff date. Section 2 of the 1982 Act 
provided for the repeal of the 1982 Act 
effective November 1, 1982. 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to 
share in funds. — All incorporated mu- 
nicipalities appearing in the 1970 United 
States census would be eligible to share in 
the distribution of the second half of funds 
appropriated for fiscal year 1970-71 re- 
gardless of whether the municipalities 
were eligible prior to that time. 1970 Op. 
Att’y Gen. No. 70-62. 

Office of Treasury and Fiscal Ser- 
vices must make two fund computa- 
tions during census year. — Only man- 
ner in which the State Treasurer (now 
director of the Office of Treasury and Fis- 
cal Services) can compute grants to mu- 
nicipalities for the fiscal year 1970-71 is to 


make two separate computations and two 
separate payments of funds; one-half of 
available funds should be distributed to 
the respective municipalities based on 
population according to the 1960 decen- 
nial United States census. After the 1970 
decennial United States census becomes 
effective for the purpose of affecting Geor- 
gia law (December 31, 1970), the State 
Treasurer (now director of the Office of 
Treasury and Fiscal Services) should 
make computations based on the 1970 
census and distribute the remaining half 
of money appropriated for fiscal 1970-71. 
1970 Op. Atty Gen. No. 70-36. 


36-40-24. Computation of allocation of funds. 


(a) To the extent that funds are made available by any law, for the 
purposes set out in Code Section 36-40-20, the Office of the State 
Treasurer is authorized and directed to grant such funds to the 
municipal corporations of this state, as defined in Code Section 
36-40-21, on the following basis: 


(1) The total amount of the grant shall be divided by the total 
population of all municipal corporations, to arrive at an average per 
capita amount. Such per capita amount shall be multiplied in turn by 
the population of each municipal corporation with a population of 
10,000 or less to arrive at the respective grants of such municipal 
corporations. Such grants shall be referred to as “paragraph (1) 
grants.” 


(2) In addition to the amount it would receive under paragraph (1) 
grants, each municipal corporation with a population under 5,000 
shall receive an additional grant equal to 50 percent of the amount it 
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received as a paragraph (1) grant. Such grants shall be referred to as 


“paragraph (2) grants.” 


(3) In addition to the amount it would receive under paragraph (1) 
grants, each municipal corporation with a population of not less than 
5,000 and not more than 10,000 shall receive an additional grant 
equal to 25 percent of the amount it received as paragraph (1) grants. 
Such grants shall be referred to as “paragraph (3) grants.” 


(4) The amount remaining for distribution after deducting the 
total amounts of paragraph (1) grants, paragraph (2) grants, and 
paragraph (3) grants shall then be divided by the total population of 
all remaining municipal corporations (eliminating those receiving 
paragraph (1), paragraph (2), and paragraph (3) grants), to arrive at 
a per capita amount for such remaining municipal corporations. The 
per capita amount as so determined shall then be multiplied by the 
population of each such remaining municipal corporation to arrive at 
its respective grant. Such grants shall be referred to as “paragraph 
(4) grants.” 


(b) No municipal corporation which qualifies for state grants under 
this article shall receive less than $500.00 per annum. 


(c) Whenever the term “population” is used in this article, it means 
population as determined according to the United States decennial 
census of 1980 or any future such census. 


(d) The computation of individual municipal grants as called for in 
this article shall be prepared and certified by the Office of the State 
Treasurer, which shall make payments as called for in this Code 
section. 


History. — Ga. L. 1967, p. 889, $ 2; Ga. 
L. 1982, p. 3, § 36; Ga. L. 1993, p. 1402, 
§ 18; Ga. L. 2010, p. 863, § 2/SB 296. 
JUDICIAL DECISIONS 


Cited in Bituminous Cas. Corp. v. 
R.D.C., Inc., 334 F. Supp. 1163 (N.D. Ga. 
1971). 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to 
share in funds. — All incorporated mu- 
nicipalities appearing in the 1970 United 
States census would be eligible to share in 
the distribution of the second half of funds 
appropriated for fiscal year 1970-71 re- 
gardless of whether the municipalities 


were eligible prior to that time. 1970 Op. 
Att’y Gen. No. 70-62. 

Minimum amount to be received. — 
Municipality which was not eligible under 
the 1960 United States census, but which 
is eligible under the 1970 United States 
census, should receive at least $250.00 
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regardless of the application of the for- 
mula. 1970 Op. Att’y Gen. No. 70-62. 
State treasurer must make two 
fund computations during census 
year. — Only manner in which the state 
treasurer can compute grants to munici- 
palities for the fiscal year 1970-71 is to 
make two separate computations and two 
separate payments of funds; one-half of 
available funds should be distributed to 
the respective municipalities based on 
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population according to the 1960 decen- 
nial United States census. After the 1970 
decennial United States census becomes 
effective for the purpose of affecting Geor- 
gia law (December 31, 1970), the state 
treasurer should make computations 
based on the 1970 census and distribute 
the remaining half of money appropriated 
for fiscal 1970-71. 1970 Op. Att’y Gen. No. 
70-36. 


36-40-25. Payment and use of funds. 


Funds distributed under this article shall be paid to the municipal 
corporation in the name of the municipal treasurer or other official or 
officials authorized to receive municipal funds, as listed in the certifi- 
cate required by Code Section 36-40-22. Funds granted under Code 
Section 36-40-24 shall be expended by the municipal corporation only 


for the purposes prescribed in Code Section 36-40-20. 


History. — Ga. L. 1967, p. 889, § 6; Ga. 
L. 1975, p. 1006, § 2. 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to 
share in funds. — All incorporated mu- 
nicipalities appearing in the 1970 United 
States census would be eligible to share in 
the distribution of the second half of funds 
appropriated for fiscal year 1970-71 re- 
gardless of whether the municipalities 
were eligible prior to that time. 1970 Op. 
Att’y Gen. No. 70-62. 

Office of Treasury and Fiscal Ser- 
vices must make two fund computa- 
tions during census year. — Only man- 
ner in which the State Treasurer (now 
director of the Office of Treasury and Fis- 
cal Services) can compute grants to mu- 
nicipalities for the fiscal year 1970-71 is to 


make two separate computations and two 
separate payments of funds; one-half of 
available funds should be distributed to 
the respective municipalities based on 
population according to the 1960 decen- 
nial United States census. After the 1970 
decennial United States census becomes 
effective for the purpose of affecting Geor- 
gia law (December 31, 1970), the State 
Treasurer (now director of the Office of 
Treasury and Fiscal Services) should 
make computations based on the 1970 
census and distribute the remaining half 
of money appropriated for fiscal 1970-71. 
1970 Op. Atty Gen. No. 70-36. 


RESEARCH REFERENCES 


C.J.S. — 81A C.J.S., States, § 404 et 
seq. 
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ARTICLE 3 


GRANTS FOR PURCHASE AND CONSTRUCTION OF CAPITAL 
OUTLAY ITEMS 


36-40-40. “Municipal corporation” defined. 


The term “municipal corporation,” as used in this article, means a 
municipal corporation, the population of which is based on the current 
United States decennial census, the governing body of which has held 
at least six regular meetings within the 12 months preceding the 
execution of the certificate required by Code Section 36-40-42, and 
which has levied taxes or levied fees of any type for the operation of the 
government of the municipal corporation or which has received a 
franchise tax from any utility, firm, or corporation within the 12 months 
preceding the execution of the certificate required by Code Section 
36-40-42. 


History. — Ga. L. 1965, p. 458, § 3. 
JUDICIAL DECISIONS 


Cited in Mayor of Hapeville v. Ander- 
son, 246 Ga. 786, 272 S.E.2d 713 (1980). 


OPINIONS OF THE ATTORNEY GENERAL 


Reference to “the current United Municipality must have been incor- 
States decennial census” is areference porated and listed in United States de- 
to the population of an otherwise qualify- cennial census in order to qualify for a 
ing incorporated municipality based on municipal grant. 1967 Op. Att’y Gen. No. 
the population of that municipality as it 67-353. 
existed at the last decennial census in 
1960. 1968 Op. Att’y Gen. No. 68-210. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 1 et seq. 
Political Subdivisions, §§ 1, 13. 


36-40-41. Grants of state funds for capital outlay items 
generally. 


Pursuant to Article VII, Section III, Paragraph III of the Constitution 
of Georgia, relating to the granting of state funds to municipal corpo- 
rations, such funds are authorized to be granted to certain municipal 
corporations as provided for in this article and may be used by such 
municipal corporations for purchasing, constructing, improving, main- 
taining, and repairing capital outlay items. Any funds granted to 
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municipal corporations pursuant to the aforesaid provision of the 
Constitution shall be used only for the purposes provided for in this 


Code section. 


History. — Ga. L. 1965, p. 458, § 1; Ga. 
L. 1967, p. 882, § 1; Ga. L. 1983, p. 3, 
§ 57. 


OPINIONS OF THE ATTORNEY GENERAL 


Legislative intent. — General Assem- 
bly intended to aid qualifying municipali- 
ties to fulfill the municipalities’ responsi- 
bility to provide a system of roads and 
streets and to aid the municipalities in 
providing traffic control. 1965-66 Op. Att’y 
Gen. No. 65-40. 

Construction of section. — This sec- 
tion should be strictly construed, but con- 
strued in pari materia with prior acts and 
amendments authorizing grants to munic- 
ipalities. 1965-66 Op. Att’y Gen. No. 
65-40. 

Funds received by municipalities 
must be used for “devices and equipment” 
which have as their primary function di- 
rect control of traffic or else provide a 
direct accommodation to the general flow 
of traffic. 1965-66 Op. Att’y Gen. No. 
65-40. 

Municipalities may expend funds 
granted under this section only for pur- 
chase, construction, improvement, main- 
tenance, and repair of capital outlay 
items. 1970 Op. Att’y Gen. No. 70-171. 

Determining what are traffic con- 
trol devices. — General Assembly by the 
language of this section intended to confer 
upon the municipalities qualifying under 
this section some latitude in determining 
what are “traffic control devices and 
equipment to control and accommodate 
the flow of traffic”; however, such latitude 
is not completely discretionary without 
limitations. 1965-66 Op. Att’y Gen. No. 
65-40. 

What are activities incident to pro- 
viding road system. — To construct and 
maintain a system of public roads, streets, 
sidewalks, bridges and appurtenances, 
and to provide traffic control devices and 
equipment to control and accommodate 
the flow of traffic therein would be “activ- 
ities incident to providing and maintain- 


ing an adequate system of public roads 
and bridges in this State” under the pro- 
visions of Ga. Const. 1945, Art. VII, Sec. 
IX, Para. IV (see now Ga. Const. 1983, Art. 
III, Sec. IX, Para VI(b)). This section de- 
clares the same within its latitude. 
1965-66 Op. Att’y Gen. No. 65-40. 

Term “capital outlay items,” as used 
in this law, would include any expenditure 
on behalf of municipalities for long-term 
additions or betterments properly charge- 
able to a capital asset account. 1970 Op. 
Att’y Gen. No. 70-171. 

Investment not restricted. — Gen- 
eral Assembly intended funds granted to 
municipalities to be special funds and did 
not intend to restrict the funds so as to 
prohibit the funds’ temporary investment 
so long as the investment does not inter- 
fere in any way with the expedient use of 
the funds for the purpose provided in the 
act, and the maturity date of the govern- 
ment obligations does not extend beyond 
the date when such funds shall be needed 
for these purposes. 1965-66 Op. Att’y Gen. 
No. 65-35. 

Use of word “shall” permissive as to 
question of temporary investment of 
funds. — Limitation imposed by this sec- 
tion authorizing grants was intended by 
the legislature to be a limitation on the 
final use of these funds and the word 
“shall” as used in the section should be 
interpreted as permissive or directory 
when the question of temporary invest- 
ment of these funds is considered. Cer- 
tainly no right or benefit is lost by taking 
this interpretation; but to the contrary, 
the benefit of capital earnings is lost if this 
interpretation is not taken. 1965-66 Op. 
Atty Gen. No. 65-35. 

Legitimacy of expenses for street 
lights. — When street lights are installed 
or rented primarily to directly control or 
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accommodate the general flow of traffic, 
the expenses for such installation or 
rental would be legitimate expenses un- 
der this section. However, when street 
lights are installed or rented as a general 
city improvement or as a measure to con- 
trol crime, expenses of installation or 
renting would not be qualified expendi- 
tures. 1965-66 Op. Att’y Gen. No. 65-40. 
Street name sign expenses not le- 
gitimate. — As the usual and general 
purpose for street name signs is to facili- 
tate individuals in gaining directions and 
is not, strictly speaking, a measure di- 
rected at controlling or accommodating 
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the general flow of traffic, street name 
signs are not a legitimate expenditure 
under this section. 1965-66 Op. Att’y Gen. 
No. 65-40. 

Bush hog mower expenses not legit- 
imate. — Since bush hog mowers for 
rights of way and litter barrels do not 
have as a primary function the direct 
control or accommodation of the flow of 
traffic, although mowers and barrels may 
indirectly, or as an auxiliary purpose, fa- 
cilitate the flow of traffic, the mowers and 
barrels would not be qualified expendi- 
tures within the strict construction of this 
section. 1965-66 Op. Att’y Gen. No. 65-40. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 108, 470 et seq. 


C.J.S. — 81A C.J.S., States, § 404 et 
seq. 


36-40-42. Certificate of eligibility for grant; submission; form; 
execution and attestation; penalty for signing false 


certificate. 


(a) Each municipal corporation, as defined in Code Section 36-40-40, 
shall submit to the Office of the State Treasurer a certificate showing 
the number of regular meetings held within the preceding 12 months by 
the governing body of the municipal corporation and stating that taxes 
or fees were levied within the 12 months preceding the execution of 
such certificate for the operation of the municipal government. 


(b) The certificate shall be substantially in the following form: 


CERTIFICATE 

“The undersigned, Mayor (Chairman of the Commission) of (Offi- 
cial Corporate Name), does hereby certify that 
regular meetings of the governing body were held during the past 12 
months and that taxes or fees were levied during the past 12 months 
for the operation of the government of (Official Corporate Name). The 
municipal treasurer or other official or officials authorized to receive 
municipal funds is (are) 


Date 
Attest: 


Mayor (Chairman of Commission) 


Clerk” 


(c) The certificate shall be executed by the highest elective official, 
whether designated as “mayor” or by some other term or as the 
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“chairman of the commission” in those municipal corporations having a 
commission form of government, and shall be attested by the clerk. The 
name of the municipal corporation used in the certificate shall be its 
official corporate name. The name of the municipal treasurer or other 
official or officials authorized to receive municipal funds shall be listed 
in the certificate and the instrument transferring funds to the munic- 
ipal corporation shall be payable to such treasurer or other official or 
officials as listed in the certificate. 


(d) The information contained in the certificate shall constitute the 
basis upon which the Office of the State Treasurer shall make the 
distribution of funds under this article. 


(e) Any person who willfully and knowingly signs a certificate 
containing false information shall be guilty of a misdemeanor. 


History. — Ga. L. 1965, p. 458, § 4; Ga. 
L. 1993, p. 1402, § 18; Ga. L. 2010, p. 863, 
§ 2/SB 296. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 522 et seq. 


36-40-43. When certificate to be filed; effect of failure to file 
certificate. 


Prior to June 1 of each year, a certificate shall be filed which shall be 
the basis upon which payments shall be made of funds made available 
under this article for the immediately succeeding fiscal year beginning 
July 1 and ending June 30. If no certificate is filed within the time 
limitation specified in this Code section, the municipality shall not be 
entitled to and shall not be paid any funds for the applicable period and 
such municipality shall not be included in the formula for determining 
the amount of the grants as provided in Code Section 36-40-44. 


History. — Ga. L. 1965, p. 458, § 5. 


36-40-44. Computation of allocation of funds. 


(a) To the extent that funds are made available by any law for the 
purposes set out in Code Section 36-40-41, the Office of the State 
Treasurer is authorized and directed to grant such funds to the 
municipal corporations of this state, as defined in Code Section 
36-40-40, on the following basis: 


(1) An amount equal to five ten-thousandths of the total sum 
available at any given time for grants under this article shall be first 
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determined, and each municipal corporation whose population is 500 
or less shall receive as its total grant such portion of the five 
ten-thousandths amount so determined as its population proportion- 
ately bears to 500. Such grants shall be referred to as “paragraph (1) 
grants.” 


(2) The amount remaining for distribution after deducting the 
total amount of paragraph (1) grants shall then be divided by the 
total population of all municipal corporations whose population 
exceeds 500, to arrive at a per capita amount. Such per capita amount 
shall be multiplied, in turn, by the population of each municipal 
corporation whose population exceeds 500. Any such municipal 
corporation whose population when so multiplied equals less than the 
five ten-thousandths amount as first determined under paragraph (1) 
of this Code section shall receive as its total grant the five 
ten-thousandths amount. Such grants shall be referred to as “para- 
graph (2) grants.” 


(3) The amount remaining for distribution after deducting the 
total amount of paragraph (1) and paragraph (2) grants shall then be 
divided by the total population of all remaining municipal corpora- 
tions (eliminating those receiving paragraph (1) and paragraph (2) 
grants), to arrive at a per capita amount for such remaining munic- 
ipal corporations. The per capita amount as so determined shall then 
be multiplied by the population of each such remaining municipal 
corporation to arrive at its respective grant. Such grants shall be 
referred to as “paragraph (3) grants.” 


(b) Whenever the term “population” is used in this article, it means 


population as determined according to the United States decennial 
census of 1980 or any future such census. 


(c) The computation and payments of individual municipal grants as 
called for in this article shall be made by the Office of the State 


Treasurer. 


History. — Ga. L. 1965, p. 458, § 2; Ga. 
L. 1973, p. 524, § 1; Ga. L. 1993, p. 1402, 
§ 18; Ga. L. 2010, p. 863, § 2/SB 296. 


OPINIONS OF THE ATTORNEY GENERAL 


Eligibility of municipalities to 
share in funds. — All incorporated mu- 
nicipalities appearing in the 1970 United 
States census would be eligible to share in 
the distribution of the second half of funds 
appropriated for fiscal year 1970-71 re- 
gardless of whether the municipalities 


were eligible prior to that time. 1970 Op. 
Att’y Gen. No. 70-62. 

Distribution of funds on basis of 
1960 and 1970 censuses. — In distribut- 
ing grants to municipalities for fiscal year 
1970-71, the state treasurer should dis- 
tribute one-half of funds appropriated on 
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the basis of the 1960 United States decen- 
nial census and the remaining one-half on 
the basis of the 1970 census. 1970 Op. 
Att’y Gen. No. 70-62. 

Computation of allocation for city 
qualifying under 1970 census. — A 
municipality which did not qualify under 
the 1960 United States census, but which 
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does qualify under the 1970 United States 
census, would receive, when applicable, 
5/10,000ths of the amount which is avail- 
able for distribution under the 1970 
United States census; this would be 
one-half of the total amount appropriated 
for fiscal year 1970-71. 1970 Op. Att’y 
Gen. No. 70-62. 


36-40-45. Payment and use of funds. 


Funds distributed under this article by the Office of the State 
Treasurer shall be paid to the municipal corporation in the name of the 
municipal treasurer or other official or officials authorized to receive 
municipal funds, as listed in the certificate required by Code Section 
36-40-42. Such funds shall be expended by the municipal corporation 
only for the purposes prescribed in Code Section 36-40-41. 


History. — Ga. L. 1965, p. 458, § 6; Ga. 
L. 1993, p. 1402, § 18; Ga. L. 2010, p. 863, 
§ 2/SB 296. 


36-40-46. Submission of annual audit; adjustment of fund distri- 
bution; effect of failure to submit audit; procedure 
when municipal corporation has no annual audit. 


(a) The governing authority of each municipal corporation shall 
submit to the state auditor a copy of its regular annual audit not later 
than six months after the end of the fiscal year for which the audit was 
made. The state auditor shall compare the amount of funds distributed 
to each municipal corporation in such year under this article against 
the amount of funds expended by each municipal corporation in such 
year for the purposes authorized by such Code sections. If the state 
auditor determines that the amount so expended is less than the 
amount distributed, he shall certify such amount to the Office of the 
State Treasurer, which shall deduct and withhold the certified amount 
from the next funds to be distributed to the offending municipal 
corporation under this article. If, however, a municipal corporation 
expending less than the amount distributed to it certifies at the time of 
the submission of its audit that it is accumulating such funds for a 
specified allowable purpose and submits proof of the deposit or invest- 
ment of such funds, then such municipal corporation will be deemed to 
have complied with the requirements of this Code section, except that 
the amount of such funds shall be added to the amount of funds 
distributed to such municipal corporation in the next succeeding year or 
years for the purpose of making the comparison and determination 
provided for in this Code section. 
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(b) Upon certification by the state auditor to the Office of the State 
Treasurer that the audit required by this Code section from any 
municipal corporation has not been received, the Office of the State 
Treasurer shall not distribute any further funds under this article to 
such offending municipal corporation until the state auditor again 
certifies to the Office of the State Treasurer that the delinquent audit 
has been filed. It shall be the duty of the state auditor to make such 
certification when no audit is received or when a delinquent audit is 
received. 


(c) If any municipal corporation is not now having a regular annual 
audit made of its funds, the Office of the State Treasurer shall not 
distribute any further funds under this article to such municipal 
corporation until either: 


(1) An audit has been made and submitted to the state auditor; or 


(2) The mayor or clerk submits a statement under oath to the state 
auditor stating: 


(A) That the municipal corporation does not now have a regular 
annual audit; 


(B) That the funds received under this article have been depos- 
ited in and disbursed from a separate account; and 


(C) That the funds have been expended for the purposes autho- 
rized by this article. 


(d) Upon the request of the Governor or the commissioner of trans- 
portation, the state auditor is authorized to audit the books and records 
of each municipal corporation to verify the accuracy of the report so filed 
with him and to ensure that the expenditure of such funds has been 
made for the purposes intended. 


History. — Ga. L. 1966, p. 249, § 1; Ga. 
L. 1982, p. 3, § 36; Ga. L. 1993, p. 1402, 
§ 18; Ga. L. 2010, p. 863, § 2/SB 296. 


OPINIONS OF THE ATTORNEY GENERAL 


Subsection (c) of this section re- 
quires that mayor or clerk submit a 
statement under oath stating that munic- 
ipality does not have a regular annual 
audit, that the funds received under this 
act have been deposited in and disbursed 
from a separate account, and that the 
funds have been expended for the pur- 
poses authorized by this act. In the ab- 
sence of the foregoing, the state treasurer 
is not authorized to distribute any further 


funds to a municipality, and in all proba- 
bility any distributions to a municipality 
not meeting alternatives stated in this 
section are questionable. 1965-66 Op. 
Att’y Gen. No. 66-116. 

Determination of compliance. — 
Fiscal Division of the Department of Ad- 
ministrative Services (now the Office of 
the State Treasurer) is required to make 
some determination as to whether munic- 
ipality is now having regular annual audit 
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of its funds, and if not, whether any of the plied with. 1965-66 Op. Atty Gen. No. 
two specified alternatives are being com- 66-116. 
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CHAPTER 41 


URBAN RESIDENTIAL FINANCE AUTHORITIES FOR 
LARGE MUNICIPALITIES 


Sec. Sec. 

36-41-1. Short title. 36-41-7. Purchase of mortgages or secu- 

36-41-2. Legislative findings and decla- rity interests or participations 
ration of public necessity. therein. 

36-41-38. Definitions. 36-41-8. Issuance of revenue bonds; use 

36-41-4. Creation of authority; govern- and commitment of funds; form 
ing board; filing of resolutions and contents of bonds; execu- 
with Secretary of State; filling tion; sale; temporary bonds; re- 
of vacancies on board; officers; funding bonds; trust inden- 
compensation of members of ture; validation of bonds; bonds 
board; promulgation of rules as authorized investments. 
and regulations. 36-41-9. Pledge of assets for payment of 

36-41-5. Powers of authority generally; bonds. 
establishment of administra- 36-41-10. Bonds or obligations not public 
tive guidelines for determina- debt. 
tion of eligibility. 36-41-11. Tax exemptions. 

36-41-6. Loans to qualified housing 36-41-12. Competition with Georgia 
sponsors or eligible house- Housing and Finance Author- 
holds; loans to lending institu- ity. 
tions. 36-41-13. Annual audit. 


Cross references. — Housing, T. 8, C. 
3. Clearance and rehabilitation of blighted 
areas, § 8-4-1 et seq. 


36-41-1. Short title. 


This chapter shall be known and may be cited as the “Urban 
Residential Finance Authorities Act for Large Municipalities.” 


History. — Ga. L. 1979, p. 4662, § 1. 


36-41-2. Legislative findings and declaration of public neces- 
sity. 


It is found, determined, and declared: 


(1) That there exists within the large municipalities of the state a 
serious shortage of decent, safe, and sanitary housing which a 
significant portion of the persons and families residing or desiring to 
reside in such municipalities can afford. This shortage is inimical to 
the safety, health, and welfare of the residents of this state and the 
sound growth of its large municipalities. The cost of financing the 
ownership and rehabilitation of housing in such municipalities is a 
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major factor affecting the ability of a person to obtain decent and safe 
housing therein. In order to remedy such housing shortages, it is 
necessary to implement a public program to reduce the cost of 
financing for the acquisition and rehabilitation of housing, in order to 
make the acquisition of housing feasible for all persons and families 
residing or desiring to reside in the large municipalities of the state; 


(2) That it is necessary and essential that public corporations be 
created for such large municipalities of the state directly, or indirectly 
through qualified lending institutions, to make loans at rates below 
market to finance either the acquisition or rehabilitation or both of 
residential housing and to acquire mortgages in order to encourage 
investment in and upgrade urban areas; 


(3) That it is necessary and in the best interests of the state to 
provide loans at rates below market for the acquisition and rehabil- 
itation of housing which will: 


(A) Provide for and promote the public health, safety, and 
welfare in the large municipalities of the state; 


(B) Reduce unemployment and encourage the increase of indus- 
trial and commercial activities and economic development in the 
large municipalities; 


(C) Provide for the efficient and well-planned growth and devel- 
opment of the large municipalities, including the elimination and 
prevention of slum areas and blight, and for the proper coordina- 
tion of industrial facilities with public services, mass transporta- 
tion facilities, and residential development, by providing an incen- 
tive for home ownership within the geographical limits of the large 
municipalities; 


(D) Assist persons and families in acquiring and owning decent, 
safe, and sanitary housing which they can afford within the 
geographic limits of the large municipalities; 


(E) Promote the integration of families of varying economic 
means in the large municipalities; and 


(F) Preserve and increase the tax base of the large municipali- 
ties; and 


(4) Accordingly, that it is a valid public purpose, as a matter of 
public health, safety, convenience, and welfare, to assist in providing 
financing for the acquisition, construction, or rehabilitation of hous- 
ing in the large municipalities of the state and that the creation of 
public corporations and instrumentalities of the state is the most 
feasible method by which the state can accomplish such public 
purposes. 
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History. — Ga. L. 1979, p. 4662, § 2; 
Ga. L. 1980, p. 556, § 1; Ga. L. 1987, p. 3, 
§ 36. 


36-41-3. Definitions. 


As used in this chapter, the term: 


(1) “Authority” means any public corporation created by this 
chapter. 


(2) “Bonds” means any bonds, including refunding bonds, or any 
notes or other obligations authorized to be issued by an authority 
pursuant to this chapter. 


(3) “Eligible household” means any household which does not have 
sufficient income to afford to pay the amounts at which private 
enterprise, without federally aided, state aided, or authority aided 
mortgages, is providing a substantial supply of decent, safe, and 
sanitary housing and which satisfies the income limitations set by 
each authority in administrative guidelines and procedures estab- 
lished pursuant to subsection (c) of Code Section 36-41-5. 


(4) “Federally aided mortgage” means any mortgage insured or 
guaranteed by an agency of the United States government or any 
mortgage receiving special benefits, directly or indirectly, under any 
federal laws designated specifically to encourage the purchase of 
housing. 


(5) “Governing body” means the elected or duly appointed officials 
constituting the governing body of a large municipality. 


(6) “Household” shall have that meaning specified by the United 
States Bureau of the Census in its 1980 census. 


(7) “Income” shall have that meaning specified by the United 
States Bureau of the Census in its 1980 census. 


(8) “Lending institution” means any bank or trust company, sav- 
ings and loan association, building and loan association, savings 
bank, insurance company, mortgage banker, mortgage broker, or 
other financial institution, any governmental agency, or any holding 
company for any of the foregoing. Such lending institution shall have 
a place of business in this state and shall be authorized to do business 
in this state. 


(9) “Median household income” shall have that meaning used in 
the United States decennial census for the Metropolitan Statistical 
Area of the particular municipality activating the particular author- 
ity as adjusted from time to time by the United States Department of 
Housing and Urban Development. 
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(10) “Mortgage” means a deed to secure debt, together with the 
promissory note, the repayment of which is secured by such deed to 
secure debt, which is held by either the authority or a lending 
institution, which deed to secure debt encumbers either a fee simple 
or leasehold estate located within the geographic boundaries of a 
large municipality activating the authority and improved by residen- 
tial housing. 


(11) “Municipality” means any municipal corporation of this state 
having a population of 350,000 or more according to the United 
States decennial census of 1980 or any future such census. 


(12) “Nonprofit housing corporation” means a nonprofit or charita- 
ble private corporation providing safe and sanitary dwelling accom- 
modations to persons of low income in such manner as to be 
essentially similar in operation and function to any authority or 
housing authority essential under this chapter. 


(13) “Qualified housing sponsor” means an entity, whether orga- 
nized for profit or not, meeting criteria established by the authority, 
which has undertaken to provide housing which will be available for 
sale or rent to eligible persons and families upon such terms and in 
conformity with administrative guidelines established by the author- 
ity. With respect to residential housing to be occupied substantially 
by students, the term “qualified housing sponsor” shall mean a 
nonprofit educational institution which is not owned or controlled by 
the state or any political subdivision, agency, instrumentality, dis- 
trict, or municipality thereof, which provides a program of education 
beyond the high school level, and which: 


(A) Admits as regular students only individuals having a certif- 
icate of graduation from a high school, or the recognized equivalent 
of such a certificate; 


(B) Provides an educational program for which it awards a 
bachelor’s degree or provides an educational program, admission 
into which is conditioned upon the prior attainment of a bachelor’s 
degree or its equivalent, for which it awards a postgraduate degree, 
or provides not less than a two-year program which is acceptable 
for full credit toward such a degree; and 


(C) Is accredited by a nationally recognized accrediting agency 
or association or, if not so accredited, is an institution whose credits 
are accepted, on transfer, by the university system and its educa- 
tional units for credit on the same basis as if transferred from an 
institution so accredited; 


provided, however, that a nonprofit educational institution which is 
otherwise a qualified housing sponsor as defined in this paragraph 
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shall be deemed to be a qualified housing sponsor notwithstanding 
such institution’s maintenance of a special early admission policy for 
gifted high school students. 


(14) “Real property” means all lands, franchises, and interests in 
land, including lands under water and riparian rights, space rights, 
and air rights, and any and all other things usually included within 
such term. The term “real property” shall include any and all 
interests in such property less than full title, such as easements, 
incorporeal hereditaments, and every estate or interest or right, legal 
or equitable, including terms for years. 


(15) “Rehabilitation costs” means the total of all costs incurred by 
eligible households in the rehabilitation of residential housing which 
are approved by an authority as reasonable and necessary, which 
costs shall include, but shall not necessarily be limited to, the 
following: the cost of site preparation and development; fees for 
architectural, engineering, legal, accounting, and other services paid 
or payable in connection with the planning, reconstruction, and 
financing of residential housing; the cost of necessary surveys, plans, 
and permits; the cost of insurance, interest, financing, taxes, assess- 
ments, and other operating and carrying costs during rehabilitation; 
the cost of rehabilitation, reconstruction, fixturing, furnishing, and 
equipping residential housing; the cost of land improvements, includ- 
ing, but not limited to, landscaping and off-site improvements, 
whether or not any such cost has been paid in cash or in a form other 
than cash; and the cost of such other items as the authority shall 
determine to be reasonable and necessary for the rehabilitation of 
residential housing. 


(16) “Residential housing” means any real property and improve- 
ment thereon, whether multifamily residential housing or 
single-family residential housing, within the geographic boundaries 
of a large municipality activating the authority, which is owned, in 
whole or in part, by an eligible household or which is providing or 
shall provide, in whole or in part, dwelling accommodations for 
eligible households; provided, however, that with respect to multi- 
family residential housing, such multifamily residential housing 
shall be deemed to be occupied by eligible households if at least 20 
percent of the dwelling units of such multifamily residential housing 
are occupied by eligible households. The term “residential housing” 
shall include dormitories, apartment dwellings, or other housing 
facilities which shall be occupied primarily by students. 


(17) “Security interest” means an interest in personal property 
installed or to be installed in residential housing, which interest 
secures, in whole or in part, the repayment of a promissory note, the 
holder of which interest and note is either an authority or a lending 
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institution. The term “security interest” includes all documentation 
executed in connection with the creation of such interest and specif- 
ically includes both the aforesaid promissory note and a security 
agreement. 


(18) “State” means the State of Georgia. 


(19) “State aided mortgage” means a mortgage loan for housing for 
eligible households assisted under this chapter. 


(20) “Student” means any individual who possesses a certificate of 
admission or enrollment at an institution for higher education that is 
a qualified housing sponsor. 


History. — Ga. L. 1979, p. 4662, § 3; 1986, p. 947, § 1; Ga. L. 1987, p. 150, § 1; 
Ga. L. 1980, p. 556, §§ 2, 3; Ga. L. 1982, p. Ga. L. 1988, p. 1530, §§ 1, 2; Ga. L. 1991, 
3, § 36; Ga. L. 1985, p. 391, § 1; Ga. L. p. 989, § 3. 


36-41-4. Creation of authority; governing board; filing of reso- 
lutions with Secretary of State; filling of vacancies on 
board; officers; compensation of members of board; 
promulgation of rules and regulations. 


There is created in and for each municipality of this state, as defined 
in paragraph (11) of Code Section 36-41-38, a public body corporate, 
which shall be deemed to be an instrumentality of the state, to be 
known as the “urban residential finance authority” of such municipality 
and which shall be governed by a board of not less than seven nor more 
than nine members. Each member of the board shall be a resident of the 
large municipality activating the authority. No more than two members 
of the board may be appointed by the mayor of the large municipality 
activating the authority with the remaining members appointed by the 
governing body of the municipality for such term and upon such 
conditions as specified by resolution of the governing body. Any member 
of the governing body of the large municipality, the mayor or other chief 
executive thereof, and the chief fiscal officer thereof may serve on the 
board. The provisions of Chapter 62A of this title relating to ethics and 
conflicts of interest shall apply to members of the board of each 
authority created under this Code section. No authority created under 
this Code section shall transact any business or exercise any powers 
under this chapter until the governing body of the large municipality 
activating the authority, by resolution, declares that there is need for an 
authority to function in such municipality. A copy of the resolution 
adopted by the governing body and copies of any resolution adopted by 
the governing body providing for filling vacancies in the membership of 
the board of the authority or making any changes in the membership of 
the board of the authority shall be filed with the Secretary of State. 
Appointments to fill vacancies on the board of any authority, either for 
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an unexpired or full term as fixed in the original resolution creating the 
same, shall be made by the governing body of the municipality. The 
members of the board of each authority shall elect one of their members 
as chairman and another as vice-chairman and shall also elect a 
secretary-treasurer, who need not be a member of the board and need 
not be a resident of the municipality activating such authority. Each 
member of the board of each authority shall receive the same expense 
allowance per day as that received by a member of the General 
Assembly for each day such member is in attendance at a meeting of the 
authority, but shall receive the same for not more than 20 meeting days 
during any one fiscal year. For attendance at any conference in 
connection with the performance of their official duties, other than a 
meeting of the authority, members shall be reimbursed for actual 
expenses incurred and travel expenses in the same manner as provided 
by law for members of the General Assembly but shall receive the same 
for not more than ten days during any one fiscal year. However, if the 
secretary-treasurer is not a member of the board, then the 
secretary-treasurer may receive such compensation for his services as 
may be agreed upon by the members of the board. Each authority shall 
make rules and regulations for its government and may delegate to one 
or more of its members or its officers, agents, and employees such 
powers and duties as may be deemed necessary and proper. 


History. — Ga. L. 1979, p. 4662, § 4; Cross references. — Expense allow- 
Ga. L. 1984, p. 337, § 1; Ga. L. 1987, p.3, ances for General Assembly members, 
§ 36; Ga. L. 1988, p. 1530, § 3. §§ 28-1-8 and 45-7-4. 


36-41-5. Powers of authority generally; establishment of admin- 
istrative guidelines for determination of eligibility. 


(a) Except as otherwise limited by this chapter, each authority shall 
have the power: 
(1) To bring and defend actions; 
(2) To have a seal and alter the same at its pleasure; 


(3) To make and execute contracts and all other instruments 
necessary or convenient for the exercise of its powers and functions 
under this chapter, including contracts with any agency or authority 
or nonprofit housing corporation within this state; 


(4) To make and alter bylaws for its organization and internal 
management; 


(5) To acquire, hold, and dispose of real and personal property for 
its corporate purposes; 


(6) To appoint officers, agents, and employees, prescribe their 
duties and qualifications, and fix their compensation; 
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(7) To borrow money and to issue bonds, the term of which shall 
not exceed 40 years, and to provide for the rights of the holders 
thereof; 


(8) To make loans pursuant to Code Section 36-41-6 for the 
financing, acquisition, or rehabilitation of residential housing, the 
repayment of which is secured by mortgages or security interests or 
other assets and funds of the authority or other security devices 
determined to be satisfactory by the authority; to participate in the 
making of loans secured by mortgages or security interests or other 
security devices determined to be satisfactory by the authority; to 
undertake commitments to make loans secured by mortgages or 
security interests or other security devices determined to be satisfac- 
tory by the authority; to acquire and, pursuant to Code Section 
36-41-7, to contract to acquire mortgages or security interests or 
participations therein, owned by lending institutions, the Federal 
National Mortgage Association, or any federal or state agency; and to 
enter into advance commitments to such organizations for the pur- 
chase of such mortgages or security interests or participations; 


(9) To sell mortgages and security interests at public or private 
sale; to negotiate modifications or alterations in mortgages and 
security interests; to foreclose on any mortgage or security interest in 
default or commence any action to protect or enforce any right 
conferred upon it by any law, mortgage, security interest, contract, or 
other agreement; and to bid for and purchase property which was the 
subject of such mortgage or security interest, at any foreclosure or at 
any other sale, to acquire or take possession of any such property; 
and, in the event that the authority takes possession of any such 
property, to complete, administer, and pay the principal and interest 
of any obligations incurred in connection with such property and to 
operate, manage, lease, dispose of, and otherwise deal with such 
property in such manner as may be necessary or desirable to protect 
the interests of the authority and the holders of its bonds and other 
obligations; 


(10) To collect fees and charges in connection with its loans, 
commitments, and servicing, including, but not limited to, reimburse- 
ment of costs of financing as the authority shall determine to be 
reasonable and as shall be approved by the authority; 


(11) To make and execute contracts for the servicing of mortgages 
made or acquired by the authority pursuant to this chapter and to 
pay the reasonable value of services rendered to the authority 
pursuant to those contracts; 


(12) To accept gifts, grants, loans, or other aid from the federal 
government, the state or any county or municipality within the state 
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or any persons or corporations and to agree and comply with any 
conditions attached to such financial assistance; 


(13) Subject to any agreement with bondholders, to invest moneys 
of the authority not required for immediate use to carry out the 
purposes of this chapter, including the proceeds from the sale of any 
bonds and any moneys held in reserve funds, in obligations which 
shall be limited to the following: 


(A) Bonds or other obligations of the state or bonds or other 
obligations, the principal and interest of which are guaranteed by 
the state; 


(B) Bonds or other obligations of the United States or of subsid- 
iary corporations of the United States government fully guaranteed 
by such government; 


(C) Obligations of agencies of the United States government 
issued by the Federal Land Bank, the Federal Home Loan Bank, 
the Federal Intermediate Credit Bank, and the Bank for Coopera- 
tives; 


(D) Bonds or other obligations issued by any public housing 
agency or municipality in the United States, which bonds or 
obligations are fully secured as to the payment of bond principal 
and interest by a pledge of annual contributions under an annual 
contributions contract or contracts with the United States govern- 
ment, or project notes issued by any public housing agency, urban 
renewal agency, or municipality in the United States and fully 
secured as to payment of both principal and interest by a requisi- 
tion, loan, or payment agreement with the United States govern- 
ment; 


(E) Certificates of deposit of national or state banks which have 
deposits insured by the Federal Deposit Insurance Corporation or 
the Georgia Deposit Insurance Corporation and certificates of 
deposit of federal savings and loan associations and state building 
and loan associations which have deposits insured by the Federal 
Savings and Loan Insurance Corporation or the Georgia Deposit 
Insurance Corporation, including the certificates of deposit of any 
bank, savings and loan association, or building and loan associa- 
tion acting as depository, custodian, or trustee for any such bond 
proceeds; provided, however, that the portion of such certificates of 
deposit in excess of the amount insured by the Federal Deposit 
Insurance Corporation or the Federal Savings and Loan Insurance 
Corporation or the Georgia Deposit Insurance Corporation, if any 
such excess exists, shall be secured by deposit with the Federal 
Reserve Bank of Atlanta, Georgia, the Federal Home Loan Bank of 
Atlanta, Georgia, or with any national or state bank, of one or more 
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of the following securities in an aggregate principal amount equal 
at least to the amount of such excess: 


(i) Direct or general obligations of the state or of any county or 
municipality in the state; 


(ii) Obligations of the United States or subsidiary corporations 
included in subparagraph (B) of this paragraph; 


(iii) Obligations of agencies of the United States government 
included in subparagraph (C) of this paragraph; or 


(iv) Bonds, obligations, or project notes of public housing 
agencies, urban renewal agencies, or municipalities included in 
subparagraph (D) of this paragraph; 


(F) Interest-bearing time deposits, repurchase agreements, re- 
verse repurchase agreements, rate guarantee agreements, or other 
similar banking arrangements with a bank or trust company 
having capital and surplus aggregating at least $50 million or with 
any government bond dealer reporting to, trading with, and recog- 
nized as a primary dealer by the Federal Reserve Bank of New York 
having capital aggregating at least $50 million or with any corpo- 
ration which is subject to registration with the Board of Governors 
of the Federal Reserve System pursuant to the requirements of the 
Bank Holding Company Act of 1956, provided that each such 
interest-bearing time deposit, repurchase agreement, reverse re- 
purchase agreement, rate guarantee agreement, or other similar 
banking arrangement shall permit the moneys so placed to be 
available for use at the time provided with respect to the invest- 
ment or reinvestment of such moneys; and 


(G) Any and all other obligations of investment grade and 
having a national recognized market including, but not limited to, 
rate guarantee agreements, guaranteed investment contracts, or 
other similar arrangements offered by any firm, agency, business, 
governmental unit, bank, insurance company, or other entity, 
provided that each such obligation shall permit moneys so placed to 
be available for use at the time provided with respect to the 
investment or reinvestment of such moneys; 


(14) To make and contract to make loans to lending institutions on 
such terms and conditions as it shall determine. All lending institu- 
tions are authorized to borrow from the authority in accordance with 
subsection (d) of Code Section 36-41-6 and the administrative guide- 
lines established by the authority pursuant to criteria set forth in this 
chapter; 


(15) To procure insurance against any loss in connection with its 
property and other assets; 
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(16) To do any and all things necessary or convenient to carry out 
its purposes and exercise the powers given and granted in this 
chapter; 


(17) To make loans pursuant to Code Section 36-41-6 to finance the 
construction of residential housing; 


(18) To engage in and assist in the development and operation of 
low and moderate income housing pursuant to Code Section 8-3-30; 


(19) To participate in or administer federal programs for the 
issuance of mortgage credit and to do all things necessary or 
convenient to qualify as an issuer of mortgage credit certificates; 


(20) To participate in or administer or participate in and adminis- 
ter any federal, state, county, or municipal program designed to assist 
in lowering the cost of housing for eligible households; 


(21) To provide financing for housing projects, without regard to 
targeting for eligible households, which encourages the development 
of housing in accordance with the comprehensive development plan of 
the municipality activating the authority; 


(22) To participate, own, lease, develop, operate, or manage resi- 
dential housing or other real and personal property in cooperation, 
joint venture, partnership, or other contractual obligations with the 
federal government, state, or any county or municipality within the 
state, or any qualified housing sponsor; and 


(23) To participate in, issue on behalf of, or jointly issue any bonds, 
notes, or other obligations with any public housing authority, down- 
town development authority, or development authority within the 
state or the Georgia Housing and Finance Authority. 


(b) No authority shall have the power of eminent domain. 


(c) Each authority shall establish administrative guidelines as to 
income limitations for eligible households for the purposes of paragraph 
(3) of Code Section 36-41-3 by taking into account the following 
considerations, among others determined by the authority to be appro- 
priate: 


(1) The size of the family or number of persons who intend to 
reside together; 


(2) The conditions and costs of obtaining and maintaining existing 
and available housing within the geographic boundaries of the 
municipality activating the authority; 


(3) The costs of obtaining and maintaining newly constructed or 
rehabilitated housing within the geographic boundaries of the mu- 
nicipality activating the authority, including considerations of the 
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total rehabilitation costs of such housing and the costs of financing 
such housing as affected by prevailing and available financing terms 
and conditions relating to nonfederally aided and nonstate aided 


mortgages; and 
(4) The age or physical condition of the persons who intend to 
reside in the residential housing. 


(d) The administrative guidelines established by each authority 
pursuant to subsection (c) of this Code section may differ in order to 
reflect the varying tenant composition and economic and housing 


conditions within the jurisdiction of each authority. 


History. — Ga. L. 1979, p. 4662, § 5; 
Ga. L. 1980, p. 556, §§ 4-6; Ga. L. 1982, p. 
3, § 36; Ga. L. 1985, p. 391, §§ 2, 3; Ga. L. 
1986, p. 947, §§ 2-4; Ga. L. 1987, p. 150, 
§§ 2-4; Ga. L. 1988, p. 1530, §§ 4, 5; Ga. 
L. 1989, p. 14, § 36; Ga. L. 1991, p. 1653, 
§ 2-3. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, “others” 


was substituted for “other” in the intro- 
ductory language of subsection (c). 

Pursuant to Code Section 28-9-5, in 
1987, “Bank” was inserted following “Fed- 
eral Intermediate Credit” in subpara- 
graph (a)(13)(C). 

Pursuant to Code Section 28-9-5, in 
1988, “and” was deleted at the end of 
paragraph (a)(21). 


36-41-6. Loans to qualified housing sponsors or eligible house- 
holds; loans to lending institutions. 


(a) With respect to the power to make loans set forth in subsection (a) 
of Code Section 36-41-5, each authority may make loans to qualified 
housing sponsors or eligible households for the financing, acquisition, 
or rehabilitation of residential housing within the geographic boundar- 
ies of the large municipality activating the authority. Any such loan: 


(1) Shall be used for all or part of the cost of financing, acquiring, 
or rehabilitating residential housing, including the construction of 
residential housing, in accordance with the rules of the authority; and 


(2) Shall be secured in such manner and be repaid in such period, 
not exceeding 40 years, as may be determined by the authority and 
shall bear interest at a rate determined by the authority. 


(b) Each authority may make and contract to make loans to lending 
institutions, on such terms and conditions as it shall determine, in 
accordance with the following criteria, and all lending institutions are 
authorized to borrow from the authority in accordance with adminis- 
trative guidelines of the authority established pursuant to the following 
criteria: 


(1) The authority shall require that each lending institution re- 
ceiving a loan pursuant to this subsection shall issue and deliver to 
the authority evidence of its indebtedness to the authority, which 
shall constitute a general obligation of such lending institution and 
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shall bear such date or dates, shall mature at the time or times, shall 
be subject to prepayment, and shall contain such other provisions 
consistent with this Code section as the authority shall determine; 


(2) The interest rate or rates and other terms of such loans made 
from the proceeds of any issue of bonds of the authority shall be at 
least sufficient to assure the payment of the bonds and the interest 
thereon as the same become due; 


(3) The authority may require that such loans shall be secured as 
to payment of both principal and interest by a pledge of collateral 
security in such amounts as the authority shall determine to be 
necessary to assure the payment of such loans and the interest 
thereon as the same become due. Such collateral security may consist 
of: 


(A) Obligations for the payment of money by or guaranteed by 
the United States of America; 


(B) Obligations for the payment of money by any of the follow- 
ing: the Bank for Cooperatives, the Federal Intermediate Credit 
Bank, the Federal Home Loan Bank System, the Export-Import 
Bank, the Federal Land Banks, the Federal National Mortgage 
Association, or the Government National Mortgage Association; 


(C) Obligations for the payment of money by the state or any 
municipal corporation therein; 


(D) Mortgages insured by the Federal Housing Administration 
or guaranteed by the United States Department of Veterans Affairs 
and such other mortgages insured or guaranteed by the federal 
government or by a private insurer as to payment of principal and 
interest as shall be approved by the authority; 


(E) Conventional mortgages approved by the authority; or 


(F) Any other security determined by the authority to protect 
the interests of the authority and the bondholders; 


(4) The authority may require that collateral for such loans be 
deposited with a bank, trust company, or other financial institution 
acceptable to the authority located in the state and designated by the 
authority as custodian therefor. In the absence of such requirement 
and if required by the authority, each lending institution shall enter 
into an agreement with the authority containing such provisions as 
the authority shall deem necessary to: 


(A) Identify adequately and maintain such collateral; 
(B) Service such collateral; and 


(C) Require the lending institution to hold such collateral as an 
agent for the authority and be accountable to the authority as the 
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trustee of an express trust for the application and disposition 
thereof and the income therefrom. The authority may also estab- 
lish such additional requirements as it shall deem necessary with 
respect to the pledging, assigning, setting aside, or holding of such 
collateral and the making of substitutions therefor or additions 
thereto and the disposition of income and receipts therefrom; 


(5) The authority shall require as a condition of each loan to a 
lending institution that such lending institution, within such period 
after receipt of the loan proceeds as the authority may prescribe by 
regulation, shall have entered into written commitments to make 
and, within such period thereafter as the authority may prescribe by 
regulation, shall have disbursed the net loan proceeds in mortgage 
loans on residential housing in an aggregate principal amount equal 
to the net amount of such loan proceeds. Such mortgage loans shall 
have such terms and conditions as the authority may prescribe; 


(6) The authority shall require each lending institution to which 
the authority has made a loan to submit evidence satisfactory to the 
authority of the making of new mortgage loans for residential 
housing as required by this Code section and in connection therewith 
may, through its employees or agents, inspect the books and records 
of any such lending institution; 


(7) Compliance by any lending institution with the terms of its 
agreement with or undertaking to the authority with respect to the 
making of mortgage loans for residential housing may be enforced by 
the decree of any court of competent jurisdiction; 


(8) To the extent that any provisions of this subsection may be 
inconsistent with any provision of law of the state governing the 
affairs of lending institutions, the provisions of this subsection shall 
control. 


(c) Notwithstanding any other provision of this chapter, each author- 
ity may finance residential housing under any provision of this chapter 
for occupancy by persons who, by virtue of age, physical condition, or 
other appropriate factors, are determined by the authority to require 
the assistance provided by such authority under this chapter, without 
regard to personal or family income. 


History. — Ga. L. 1979, p. 4662, § 6; Code Commission notes. — Pursuant 
Ga. L. 1980, p. 556, § 7; Ga. L. 1985, p. to Code Section 28-9-5, in 1985 and in 
391, $$ 4, 5; Ga. L. 1987, p. 150, §§ 5,6; 1987, semicolons were substituted for pe- 
Ga. L. 1990, p. 45, § 1; Ga. L. 1992, p.6, riods at the end of paragraphs (b)(1) 
§ 36. through (b)(7). 
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36-41-7. Purchase of mortgages or security interests or partici- 
pations therein. 


(a) With respect to the power to purchase mortgages or security 
interests or participations therein from lending institutions as set forth 
in subsection (a) of Code Section 36-41-5, each authority may purchase 
mortgages or security interests from lending institutions, which shall 
in turn reinvest the proceeds in new mortgage loans made as rapidly as 
possible on residential housing. A mortgage or security interest or 
participation therein shall not be acquired under this chapter unless 
the rate of interest on such mortgage meets the rates of interest 
established by the authority. The authority shall establish such rates of 
interest, taking into consideration all of the following: 


(1) The cost to the authority in obtaining funds; 


(2) Allowances to be made to a lending institution as a service fee 
in acting as a servicing agent in the administration and collection of 
the mortgage; 


(3) Administrative costs of the authority; 
(4) Allowances for any necessary reserves of the authority; and 


(5) Regulations of the Internal Revenue Service of the United 
States. 


(b) The authority may purchase participations in mortgages or 
security interests and shall make such rules as will adequately secure 
the authority and its bondholders with respect to the purchase of 
participations in mortgages or security interests. 


(c) If the authority purchases a mortgage or a security interest or a 
participation therein from a lending institution, the lending institution 
may act as servicing agent for the authority in the collection and 
administration of the mortgage or security interest, subject to the rules 
established by the authority under this chapter. 


(d) Subject to the rights of bondholders, the authority shall fix the 
amount of the fee to be paid a servicing agent, in such amount as shall 
reasonably compensate the servicing agent for performing such ser- 
vices. The amount of such fee may be deductible from any interest 
payable and collected under the mortgage or security interest. 


(e) The authority may make commitments to lending institutions to 
purchase a mortgage or security interest or participation therein prior 
to the date of its execution, and a mortgage which is made by a lending 
institution under a prior commitment from the authority to purchase 
the mortgage or security interest or a participation therein shall satisfy 
the requirement to reinvest the proceeds from the sale as quickly as 
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possible in mortgage loans for residential housing. The authority shall 
establish such fees as are necessary to reimburse the authority for the 
administrative costs incurred in connection with making commitments 
to purchase and in purchasing mortgages or security interests or 
participations therein. 


(f) The authority may require as a condition of a purchase of any 
mortgage or security interest from a lending institution that the 
lending institution represent and warrant to the authority any or all of 
the following: 


(1) The unpaid principal balance and the interest rate thereon 
have been accurately stated to the authority and that the interest 
rate and all service charges in connection therewith are not usurious 
under the laws of the state; 


(2) The amount of the unpaid principal balance is legally and 
validly due and owing; 


(3) The lending institution has no notice of the existence of any 
counterclaim, offset, or defense asserted by the mortgagor or his 
successor in interest; 


(4) Necessary documents have been properly recorded in the 
county in which the real estate lies; 


(5) The mortgage or security interest constitutes a valid lien on the 
property described in the mortgage or security interest, subject only 
to such matters which do not adversely affect to a material degree the 
use or value of the property; 


(6) The loan when made was lawful under the laws of the state or 
under federal law or both, whichever governed the making of the 
loan, and would be lawful on the date of purchase by the authority if 
made by the lending institution on that date in the amount of the 
unpaid principal balance; 


(7) The mortgagor is not now in default in the payment of any 
installment of principal or interest, escrow funds, real property taxes, 
or otherwise in the performance of the mortgagor’s obligations under 
the mortgage or security interest and has not, to the knowledge of the 
lending institution, been in default in the performance of any such 
obligation for a period of longer than 60 days; 


(8) The mortgage or security interest requires that the property 
described therein be covered by a valid and subsisting policy of 
insurance issued by a responsible insurance company legally licensed 
and authorized to conduct and transact business in the state and 
providing fire and extended coverage to an amount not less than 80 
percent of the insurable value of the property or in the amount of the 
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mortgage or security interest, whichever the authority may deter- 
mine; 


(9) The insurance coverage referred to in paragraph (8) of this 
subsection is in full force and effect; and 


(10) Subject to subsection (e) of this Code section, moneys received 
from the authority will be utilized for the financing, acquisition, or 
rehabilitation of residential housing within the geographic boundar- 
ies of the municipality activating the authority, and that certification 
by the lending institution to the effect that moneys have been 
reloaned as set forth in this chapter will be filed with the authority 
pursuant to the rules of the authority and will be available to the 
members of the public and to members of the General Assembly. 


(g) Each lending institution shall be liable to the authority for any 
damages suffered by the authority by reason of the untruth of any 
representation or the breach of any warranty and, in the event that any 
representation shall prove to be untrue when made or in the event of 
any breach of warranty, the lending institution shall, at the option of 
the authority, repurchase the mortgage or security interest or partici- 
pation for the original purchase price adjusted for amounts subse- 
quently paid thereon, as the authority may determine. 


(h) The authority may require the recording of an assignment of any 
mortgage purchased by it from a lending institution. 


History. — Ga. L. 1979, p. 4662, § 7; 
Ga. L. 1980, p. 556, § 8; Ga. L. 1985, p. 
391, § 6; Ga. L. 1987, p. 150, § 7. 


36-41-8. Issuance of revenue bonds; use and commitment of 
funds; form and contents of bonds; execution; sale; 
temporary bonds; refunding bonds; trust indenture; 
validation of bonds; bonds as authorized investments. 


(a) Each authority shall have the power and is authorized, at one 
time or from time to time, to issue its revenue bonds in such principal 
amounts as, in the opinion of the authority, shall be necessary to 
provide sufficient funds for achieving the corporate purposes thereof, 
including the making and purchasing of loans for the acquisition, 
financing, construction, and rehabilitation of residential housing as 
provided in this chapter; the payment of interest on bonds of the 
authority; the establishment of reserves to secure such bonds; and all 
other expenditures of the authority incident to and necessary or 
convenient to carry out its corporate purposes and powers. 


(b) The authority may retain the services of a qualified, independent 
financial advisor. The financial advisor shall not in any manner be 
involved in the underwriting of the revenue bonds or in the origination, 
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sale, or servicing of mortgage loans for residential housing and shall 
serve only to advise the authority. 


(c) The bonds of each issue shall be dated; shall bear interest at such 
rate or rates as shall be set by the authority (which may include the use 
of any formula or market-pricing mechanism determined by the author- 
ity to be reasonable), without limitation by any existing law of the state, 
payable at such times as the authority may determine; shall mature at 
such time or times as the authority may determine; shall be payable in 
such medium of payment as to both principal and interest as may be 
determined by the authority; and, at the option of the authority, may be 
made redeemable before maturity or exchangeable for other bonds of 
the same series at such price or prices and under such terms and 
conditions as may be fixed by the authority in the resolution or 
financing documents providing for the issuance of such bonds or both 
redeemable and exchangeable. The bonds may be issued as serial bonds 
or as term bonds with or without mandatory sinking fund provisions or 
as a combination thereof. 


(d) The authority shall determine the form of the bonds, including 
any interest or principal coupons to be attached thereto, and shall fix 
the denomination or denominations of the bonds and the place or places 
of payment of principal and interest thereof, which may be at any bank 
or trust company inside or outside the state. 


(e) All such bonds shall be executed in the name of the authority by 
the chairman or vice-chairman and secretary-treasurer of the authority 
and shall be sealed with the official seal of the authority or a facsimile 
thereof. Coupons shall be executed in the name of the authority by the 
chairman or vice-chairman of the authority. The facsimile signature of 
both the chairman or vice-chairman and the secretary-treasurer of the 
authority may be imprinted in lieu of the manual signatures if the 
authority so directs, and the facsimile of the chairman’s or 
vice-chairman’s signature shall be used on such coupons. Bonds and 
interest coupons appurtenant thereto bearing the manual or facsimile 
signature of a person in office at the time such signature was signed or 
imprinted shall be fully valid notwithstanding the fact that before or 
after the delivery thereof such person ceased to hold such office. In 
addition to the foregoing, the bonds shall bear the manual or facsimile 
signature of the clerk of the superior court of each county wherein is 
located a municipality activating an authority. 


(f) The bonds may be issued in coupon or in registered form, or both, 
as the authority may determine, and provision may be made for the 
registration of any coupon bond as to principal alone and also as to both 
principal and interest. The authority may sell such bonds at public or 
private sale in such manner and for such price as it may determine to 
be for the best interest of the authority. 
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(g) Prior to the preparation of definitive bonds, the authority may 
issue interim receipts, interim certificates, or temporary bonds ex- 
changeable for definitive bonds upon the issuance of the latter. The 
authority may also provide for the replacement of any bond which shall 
become mutilated or be destroyed or lost. Such revenue bonds may be 
issued without any other proceedings or the happening of any other 
conditions or things than those proceedings, conditions, and things 
which are specified or required by this chapter. 


(h) Each authority is authorized to provide by resolution for the issue 
of refunding bonds of the authority for the purpose of refunding any 
bonds issued under this chapter and then outstanding, together with 
accrued interest thereon. The issuance of such refunding bonds, the 
maturities and all other details thereof, the rights of the holders 
thereof, and the duties of the authority in respect to the same shall be 
governed by this chapter insofar as the same may be applicable. 


(i) If the authority so determines, the bonds may be issued pursuant 
to a trust indenture between the authority and a trustee, which trust 
indenture shall have such terms and provisions as may be determined 
by the authority. 


(j) Except as provided in this Code section, all revenue bonds issued 
by the authority under this chapter shall be executed, confirmed, and 
validated under, and in accordance with, Article 3 of Chapter 82 of this 
title, except that, in lieu of specifying the maturities or the rate or rates 
of interest which revenue bonds to be issued by an authority are to bear, 
the petition and complaint filed in the validation proceeding may state 
that the bonds, when issued, will mature no later than 40 years from 
their issuance and bear interest at a rate not exceeding a maximum per 
annum rate of interest specified in such notices or that, in the event 
that bonds are to bear different rates of interest for different maturity 
dates, none of such rates will exceed the maximum rate specified in the 
notices; provided, however, that nothing contained in this subsection 
shall be construed as prohibiting or restricting the right of the authority 
to sell such bonds at a discount, even if in so doing the effective interest 
cost resulting therefrom would exceed the maximum per annum 
interest rate specified in such notices. 


(k) In the event that no appeal is filed within the time prescribed by 
law or, if an appeal is filed, that the judgment is affirmed on appeal, the 
judgment of the superior court so confirming and validating the 
issuance of the bonds and the security therefor shall be forever 
conclusive upon the validity of the bonds and the security therefor 
against the authority and all other persons. 


(1) The bonds are made securities in which all public officers and 
bodies of the state and all municipalities; all insurance companies and 
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associations and other persons carrying on an insurance business; all 
banks, bankers, trust companies, savings banks, and savings associa- 
tions, including savings and loan associations, building and loan 
associations, investment companies, and other persons carrying on a 
banking business; all administrators, guardians, executors, trustees, 
and other fiduciaries, and all other persons whatsoever who are now or 
may hereafter be authorized to invest in bonds or other obligations of 
the state may properly and legally invest funds, including capital in 
their control or belonging to them. The bonds are also made securities 
which may be deposited with and shall be received by all public officers 
and bodies of the state and all municipalities for any purposes of which 
the deposit of the bonds or other obligations of the state is now or may 
hereafter be authorized. 


History. — Ga. L. 1979, p. 4662, § 8; Ga. L. 1987, p.3,§ 36; Ga. L. 1987, p. 150, 
Ga. L. 1980, p. 556, §§ 9, 10; Ga. L. 1982, § 8. 
p. 3, § 36; Ga. L. 1985, p. 391, § 7; Ga. L. Cross references. — Revenue bonds 
1986, p. 10, § 36; Ga. L. 1986, p. 947, § 5; generally, § 36-82-60 et seq. 


36-41-9. Pledge of assets for payment of bonds. 


Each authority may pledge for the payment of its bonds such assets, 
funds, contract rights, and properties as the resolution providing for the 
issuance of its bonds may provide. Any such pledge made by the 
authority shall be valid and binding from the time when the pledge is 
made. The moneys or properties so pledged shall immediately be 
subject to the lien of such pledge without any physical delivery thereof 
or further act; and the lien of any such pledge shall be valid and binding 
as against all parties having claims of any kind against the authority, 
irrespective of whether such parties have notice thereof. No resolution 
or any other instrument by which a pledge is created need be recorded. 


History. — Ga. L. 1979, p. 4662, § 9; 
Ga. L. 1985, p. 391, § 8; Ga. L. 1987, p. 
150, § 9. 


36-41-10. Bonds or obligations not public debt. 


No bonds or other obligations of and no indebtedness incurred by any 
authority shall constitute an indebtedness or obligation of the state or 
any county, municipality, or political subdivision thereof, nor shall any 
act of any authority in any manner constitute or result in the creation 
of an indebtedness of the state or any such county, municipality, or 
political subdivision. All such bonds and obligations shall be payable 
solely from the sources established for the payment thereof in the 
resolution or financing documents authorizing the issuance of such 
bonds; and no holder or holders of any such bonds or obligations shall 
ever have the right to compel any exercise of the taxing power of the 
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state or any county, municipality, or political subdivision thereof, nor to 
enforce the payment thereof against any property of the state or any 
such county, municipality, or political subdivision. 


History. — Ga. L. 1979, p. 4662, § 11; 
Ga. L. 1982, p. 3, § 36; Ga. L. 1985, p. 391, 
§ 9; Ga. L. 1987, p. 150, § 10. 


36-41-11. Tax exemptions. 


As each authority will be performing essential governmental func- 
tions in the exercise of the powers conferred upon it by this chapter, the 
state covenants with the holders of the bonds of an authority that the 
authority shall be required to pay no taxes or assessments upon any of 
the property acquired by it or under its jurisdiction, control, possession, 
or supervision or upon its activities in the operation or maintenance of 
any facilities maintained or acquired by it or any fees, rentals, or other 
charges for the use of such facilities or other income received by the 
authority and that the bonds and notes of the authority, their transfer, 
and the income therefrom shall at all times be exempt from taxation 
within the state. The exemption from taxation provided in this Code 
section shall not extend to tenants or lessees of the authority and shall 
not include exemptions from sales and use taxes on property purchased 
by the authority or for use by the authority. No authority shall be 
required to pay any intangible tax on the recording of any mortgage 
held or granted by the authority. 


History. — Ga. L. 1979, p. 4662, § 10; 
Ga. L. 1985, p. 391, § 10; Ga. L. 1987, p. 
150, § 11. 


36-41-12. Competition with Georgia Housing and Finance Au- 
thority. 


No authority shall compete with the Georgia Housing and Finance 
Authority to such an extent as to affect adversely the interests and 
rights of the holders of bonds issued by the Georgia Housing and 
Finance Authority. 


History. — Ga. L. 1979, p. 4662, § 12; 
Ga. L. 1991, p. 1653, § 2-3. 


36-41-13. Annual audit. 


Each authority and each trustee acting on behalf of an authority shall 
submit to an annual independent audit performed by a qualified firm 
selected by the members of such authority. Payment for this audit shall 
be paid from any funds held by the trustee for the authority. 
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History. — Ga. L. 1979, p. 4662, § 13; 
Ga. L. 1988, p. 1530, § 6. 
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T.36, C.42 DOWNTOWN DEVELOPMENT AUTHORITIES 36-42-1 
CHAPTER 42 
DOWNTOWN DEVELOPMENT AUTHORITIES 


Sec. Sec. 
36-42-1. Short title. bonds; certificate of validation; 
36-42-2. Legislative purpose. specification of interest rates in 
36-42-3. Definitions. notice to district attorney or 
36-42-4. Creation of authorities; ap- Attorney General. 
pointment and terms of direc- 36-42-11. Agreements and instruments 
tors; quorum. of authority generally; use of 
36-42-5. Activation of authority by res- proceeds; subsequent issues; 
olution; filing of resolution bond anticipation notes. 
with Secretary of State and De- 36-42-12. Obligations of authorities not 
partment of Community Af- public debt of state or political 
fairs; comments by Depart- subdivision thereof. 
ment of Community Affairs. 36-42-13. Constitutional authority for 
36-42-6. Action by resolution subse- enactment of chapter; tax ex- 
quent to activating authority. emption. 
36-42-7. Qualifications and reimburse- 36-42-14. Effect of chapter on other pub- 
ment of directors; election of lic authorities. 
officers; training. 36-42-15. Construction of chapter; appli- 
36-42-8. Powers of authorities gener- cability of the “Georgia Uni- 
ally. form Securities Act of 2008.” 
36-42-8.1. Eminent domain by municipal- 36-42-16. Creation of special districts. 
ity or authority [Repealed]. 36-42-17. Assessments under Code Sec- 
36-42-9. Revenue bonds generally. tion 36-42-16; priority of liens 
36-42-10. Applicability of “Revenue Bond regarding assessments for 
Law”; form and provisions for downtown development au- 
exchange and transfer of thorities. 
Cross references. — Development au- For note, “Procedural requirements for 
thorities generally, T. 36, C. 62. public approval of tax-exempt industrial 


Law reviews. — For annual survey of development bonds under TEFRA,” see 19 
local government law, see 38 Mercer L. Ga. St. B. J. 84 (1982). 
Rev. 289 (1986). For survey article on 
construction law, see 44 Mercer L. Rev. 
125 (1992). 


36-42-1. Short title. 


This chapter may be referred to as the “Downtown Development 
Authorities Law.” 


History. — Ga. L. 1981, p. 1744, § 1. ment law from mid-1980 through 
Law reviews. — For article surveying mid-1981, see 33 Mercer L. Rev. 187 
developments in Georgia local govern- (1981). 
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LOCAL GOVERNMENT 


36-42-2 


JUDICIAL DECISIONS 


Underground Atlanta is a public 
works. — Underground Atlanta was con- 
structed under the Downtown Develop- 
ment Authorities Act and is a proper proj- 
ect under the Downtown Development 
Authorities Act; accordingly, the Under- 
ground Atlanta project falls within the 


definition of “project” in O.C.G.A. 
§ 36-42-3(6) and the totality of the agree- 
ments between the city and Underground 
Festival, Inc., clearly contemplates a pub- 
lic works project. City of Atlanta v. United 
Elec. Co., 202 Ga. App. 239, 414 S.E.2d 
251 (1991). 


36-42-2. Legislative purpose. 


The revitalization and redevelopment of the central business districts 
of the municipal corporations of this state develop and promote for the 
public good and general welfare trade, commerce, industry, and employ- 
ment opportunities and promote the general welfare of this state by 
creating a climate favorable to the location of new industry, trade, and 
commerce and the development of existing industry, trade, and com- 
merce within the municipal corporations of this state. Revitalization 
and redevelopment of central business districts by financing projects 
under this chapter will develop and promote for the public good and 
general welfare trade, commerce, industry, and employment opportu- 
nities and will promote the general welfare of this state. It is, therefore, 
in the public interest and is vital to the public welfare of the people of 
this state, and it is declared to be the public purpose of this chapter, so 
to revitalize and redevelop the central business districts of the munic- 
ipal corporations of this state. No bonds, notes, or other obligations, 
except refunding bonds, shall be issued by an authority under this 
chapter unless its board of directors adopts a resolution finding that the 
project for which such bonds, notes, or other obligations are to be issued 
will promote the foregoing objectives. 


History. — Ga. L. 1981, p. 1744, § 9. 
Cross references. — Clearance and 
rehabilitation of blighted areas, T. 8, C. 4. 
JUDICIAL DECISIONS 


“Downtown Development Authorities 
Law” in comparison with the uniform in- 


Scope of application. — Although the 
“Downtown Development Authorities 


Law” expands the scope of permissible 
authority projects beyond that of the “De- 
velopment Authorities Law” to include all 
types of commercial projects, the “Down- 
town Development Authorities Law” oth- 
erwise resembles the “Development Au- 
thorities Law” in design and purpose. 
Odom v. Union City Downtown Dev. Auth., 
251 Ga. 248, 305 S.E.2d 110 (1983). 
Neither the increased breadth of the 


dustrial development authority statutes 
which preceded it, nor the apparently 
broad language of the enacting and defi- 
nitions clauses therein, are sufficiently 
definite indications that the General As- 
sembly intended to undertake a radical 
departure from its previous cautious ap- 
proach and grant local governments un- 
bridled power to finance all their public 
works through downtown development 
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authorities. Odom v. Union City Down- 
town Dev. Auth., 251 Ga. 248, 305 S.E.2d 
110 (1983). 

Street and government-building 
construction. — Municipality's attempt 
to use the “Downtown Development Au- 


36-42-3. Definitions. 


As used in this chapter, the term: 


DOWNTOWN DEVELOPMENT AUTHORITIES 


36-42-3 


thorities Law” to finance street improve- 
ments and construction and refurbishing 
of governmental buildings is unconstitu- 
tional. Odom v. Union City Downtown 
Dev. Auth., 251 Ga. 248, 305 S.E.2d 110 
(1983). 


(1) “Authority” means each public body corporate and politic 


created pursuant to this chapter. 


(2) “Cost of the project” or “cost of any project” means and includes: 


(A) All costs of acquisition (by purchase or otherwise), construc- 
tion, assembly, installation, modification, renovation, or rehabili- 
tation incurred in connection with any project or any part of any 


project; 


(B) All costs of real property, fixtures, or personal property used 
in or in connection with or necessary for any project or for any 
facilities related thereto, including, but not limited to, the cost of all 
land, estates for years, easements, rights, improvements, water 
rights, connections for utility services, fees, franchises, permits, 
approvals, licenses, and certificates; the cost of securing any such 
franchises, permits, approvals, licenses, or certificates; and the cost 
of preparation of any application therefor and the cost of all 
fixtures, machinery, equipment, furniture, and other property used 
in or in connection with or necessary for any project; 


(C) All financing charges and loan fees and all interest on 
revenue bonds, notes, or other obligations of an authority which 
accrues or is paid prior to and during the period of construction of 
a project and during such additional period as the authority may 
reasonably determine to be necessary to place such project in 


operation; 


(D) All costs of engineering, surveying, and architectural and 
legal services and all expenses incurred by engineers, surveyors, 
architects, and attorneys in connection with any project; 


(E) All expenses for inspection of any project; 


(F) All fees of fiscal agents, paying agents, and trustees for 
bondholders under any trust agreement, indenture of trust, or 
similar instrument or agreement; all expenses incurred by any 
such fiscal agents, paying agents, and trustees; and all other costs 
and expenses incurred relative to the issuance of any revenue 
bonds, notes, or other obligations for any project; 
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(G) All fees of any type charged by an authority in connection 
with any project; 


(H) All expenses of or incidental to determining the feasibility or 
practicability of any project; 


(I) All costs of plans and specifications for any project; 


(J) All costs of title insurance and examinations of title with 
respect to any project; 


(K) Repayment of any loans made for the advance payment of 
any part of any of the foregoing costs, including interest thereon 
and any other expenses of such loans; 


(L) Administrative expenses of the authority and such other 
expenses as may be necessary or incidental to any project or the 
financing thereof or the placing of any project in operation; and 


(M) The establishment of a fund or funds for the creation of a 
debt service reserve, a renewal and replacement reserve, or such 
other funds or reserves as the authority may approve with respect 
to the financing and operation of any project and as may be 
authorized by any bond resolution, trust agreement, indenture of 
trust, or similar instrument or agreement pursuant to the provi- 
sions of which the issuance of any revenue bonds, notes, or other 
obligations of the authority may be authorized. 


Any cost, obligation, or expense incurred for any of the foregoing 
purposes shall be a part of the cost of the project and may be paid or 
reimbursed as such out of proceeds of revenue bonds, notes, or other 
obligations issued by the authority. 


(3) “Downtown development area” means the geographical area 
within a municipal corporation designated as such by the resolution 
of the governing body activating the authority for such municipal 
corporation as modified by any subsequent resolution of the govern- 
ing body of such municipal corporation. 


(4) “Governing body” means the elected or duly appointed officials 
constituting the governing body of any municipal corporation in the 
State of Georgia. 


(5) “Municipal corporation” means any city or town in this state. 
(6) “Project” means: 


(A) The acquisition, construction, installation, modification, ren- 
ovation, or rehabilitation of land, interests in land, buildings, 
structures, facilities, or other improvements located or to be located 
within the downtown development area, and the acquisition, 
installation, modification, renovation, rehabilitation, or furnishing 
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of fixtures, machinery, equipment, furniture, or other property of 
any nature whatsoever used on, in, or in connection with any such 
land, interest in land, building, structure, facility, or other improve- 
ment, any undertaking authorized by Chapter 43 of this title as 
part of a city business improvement district, any undertaking 
authorized in Chapter 44 of this title, the “Redevelopment Powers 
Law,” when the downtown development authority has been desig- 
nated as a redevelopment agency, or any undertaking authorized in 
Chapter 61 of this title, the “Urban Redevelopment Law,” when the 
downtown development authority has been designated as an urban 
redevelopment agency, all for the essential public purpose of the 
development of trade, commerce, industry, and employment oppor- 
tunities in its authorized area of operation; and 


(B) The provision of financing to property owners for the purpose 
of installing or modifying improvements to their property in order 
to reduce the energy or water consumption on such property or to 
install an improvement to such property that produces energy from 
renewable resources. 


A project may be for any industrial, commercial, business, office, 
parking, public, or other use, provided that a majority of the members 
of the authority determine, by a duly adopted resolution, that the 
project and such use thereof would further the public purpose of this 
chapter. Such term shall include any one or more buildings or 
structures used or to be used as a not for profit hospital, not for profit 
skilled nursing home, or not for profit intermediate care home subject 
to regulation and licensure by the Department of Community Health 
and all necessary, convenient, or related interests in land, machinery, 
apparatus, appliances, equipment, furnishings, appurtenances, site 
preparation, landscaping, and physical amenities. 


(7) “Revenue bonds” or “bonds” means any bonds of an authority 
which are authorized to be issued under the Constitution and laws of 
Georgia, including refunding bonds but not including notes or other 
obligations of an authority. 


History. — Ga. L. 1981, p. 1744, § 1; Code Commission notes. — Pursuant 
Ga. L. 1988, p. 1463, § 1; Ga. L. 1992, p.6, to Code Section 28-9-5, in 1988, a comma 
§ 36; Ga. L. 1992, p. 2533, § 1; Ga. L. was added following “licenses” near the 
2002, p. 415, § 36; Ga. L. 2008, p. 12, end of subparagraph (2)(B). 

§ 2-34/SB 433; Ga. L. 2010, p. 261, 
§ 1/HB 13888. 


JUDICIAL DECISIONS 
Scope of application. — Although the authority projects beyond that of the “De- 


“Downtown Development Authorities velopment Authorities Law” to include all 
Law” expands the scope of permissible types of commercial projects, the “Down- 
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town Development Authorities Law” oth- 
erwise resembles the “Development Au- 
thorities Law” in design and purpose. 
Odom v. Union City Downtown Dev. Auth., 
251 Ga. 248, 305 S.E.2d 110 (1983). 

Neither the increased breadth of the 
“Downtown Development Authorities 
Law” in comparison with the uniform in- 
dustrial development authority statutes 
which preceded that law, nor the appar- 
ently broad language of the enacting and 
definitions clauses therein, are suffi- 
ciently definite indications that the Gen- 
eral Assembly intended to undertake a 
radical departure from the General As- 
sembly’s previous cautious approach and 
grant local governments unbridled power 
to finance all local public works through 
downtown development authorities. 
Odom v. Union City Downtown Dev. Auth., 
251 Ga. 248, 305 S.E.2d 110 (1983). 


LOCAL GOVERNMENT 


36-42-4 


works project. — Underground Atlanta 
was constructed under the Downtown De- 
velopment Authorities Act and is a proper 
project under the Downtown Development 
Authorities Act; accordingly, the Under- 
ground Atlanta project falls within the 
definition of “project” in paragraph (6) of 
0.C.G.A. § 36-42-3 and the totality of the 
agreements between the city and Under- 
ground Festival, Inc., clearly contem- 
plates a public works project. City of At- 
lanta v. United Elec. Co., 202 Ga. App. 
239, 414 S.E.2d 251 (1991). 

Street and government-building 
construction. — Municipality's attempt 
to use the “Downtown Development Au- 
thorities Law” to finance street improve- 
ments and construction and refurbishing 
of governmental buildings is unconstitu- 
tional. Odom v. Union City Downtown 
Dev. Auth., 251 Ga. 248, 305 S.E.2d 110 


Underground Atlanta is a public (1983). 


36-42-4, Creation of authorities; appointment and terms of di- 
rectors; quorum. 


There is created in and for each municipal corporation in this state a 
public body corporate and politic to be known as the downtown 
development authority of such municipal corporation, which shall 
consist of a board of seven directors. The governing body of the 
municipal corporation shall appoint two members of the first board of 
directors for a term of two years each, two for a term of four years each, 
and three for a term of six years each. The governing body of the 
municipal corporation may appoint one of its elected members as a 
member of the downtown development authority. After expiration of the 
initial terms, except for the director who is also a member of the 
governing body of the municipal corporation, the terms of all directors 
shall be six years; provided, however, that the terms shall be four years 
for those directors appointed or reappointed on or after July 1, 1994. 
The term of a director who is also a member of the governing body of a 
municipal corporation shall end when such director is no longer a 
member of the governing body of the municipal corporation. If at the 
end of any term of office of any director a successor to such director has 
not been elected, the director whose term of office has expired shall 
continue to hold office until a successor is elected. A majority of the 
board of directors shall constitute a quorum. 


History. — Ga. L. 1981, p. 1744, § 2; 
Ga. L. 1992, p. 2533, § 2; Ga. L. 1994, p. 
1006, § 1. 
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JUDICIAL DECISIONS 


Removal of director. — O.C.G.A. Ch. provides specified terms for the office of 
42, T. 36 is silent as to whether a director director is inconsistent with the idea of 
may be removed and, assuming removalis tenure at the pleasure of the city. Hernan- 
possible, just how it might be accom- dez v. Downtown Dev. Auth., 256 Ga. 356, 
plished, but the fact that the legislation 349 S.E.2d 449 (1986). 


36-42-5. Activation of authority by resolution; filing of resolu- 
tion with Secretary of State and Department of Com- 
munity Affairs; comments by Department of Commu- 
nity Affairs. 


(a) No authority shall transact any business or exercise any powers 
under this chapter until the governing body of the municipal corpora- 
tion shall, by proper resolution, declare that there is a need for an 
authority to function in such municipal corporation, thereby activating 
the authority. In its resolution, the governing body shall designate as 
the downtown development area that geographical area within the 
municipal corporation which, in the judgment of the governing body, 
constitutes the central business district and shall appoint the initial 
directors of the authority. 


(b) A copy of the governing body’s resolution shall be filed with the 
Secretary of State, who shall maintain a record of all authorities 
activated under this chapter, and with the Department of Community 
Affairs. The Department of Community Affairs may, but shall not be 
required to, furnish written comments to any authority within 30 days 
after the governing body’s resolution is filed with the Department of 
Community Affairs. Any such comments shall be furnished by the 
authority to the governing body of the municipal corporation which 
activated the authority. Such comments shall be informational only and 
shall not affect any action taken or to be taken by any authority or 
governing body, and no action of the authority or the governing body 
shall be required in response to any such comments. The requirements 
of this subsection relating to filing with the Department of Community 
Affairs shall apply only to authorities originally activated after July 1, 
1983. 


History. — Ga. L. 1981, p. 1744, § 3; 
Ga. L. 1983, p. 1346, § 1. 


36-42-6. Action by resolution subsequent to activating author- 
ity. 


The governing body of the municipal corporation may, by proper 
resolution adopted subsequent to its resolution activating its authority: 
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(1) Change its designation of the downtown development area to a 
geographical area within the municipal corporation which, in the 
judgment of the governing body, at the time constitutes the central 
business district, provided that any such change in the downtown 
development area shall be effective prospectively from the adoption of 
the resolution providing therefor and shall not affect any project of, or 
any action taken by, the authority within or with respect to the 
downtown development area as defined prior to such change becom- 
ing effective; and 


(2) Appoint directors of the authority which the governing body of 
the municipal corporation is authorized to appoint; and 


(3) Disapprove any proposed issue of revenue bonds, notes, or 
other obligations of the authority, in the manner provided in this 
chapter. 


History. — Ga. L. 1981, p. 1744, § 4; 
Ga. L. 1983, p. 1346, § 2. 


36-42-7. Qualifications and reimbursement of directors; elec- 
tion of officers; training. 


(a) Directors shall be: 


(1) Taxpayers residing in the municipal corporation for which the 
authority is created; 


(2) Owners or operators of businesses located within the down- 
town development area and who shall be taxpayers residing in the 
county in which is located the municipal corporation for which the 
authority is created; or 


(3) Persons having a combination of the qualifications specified in 
paragraphs (1) and (2) of this subsection; 


provided, however, that one of such directors may be a member of the 
governing body of the municipal corporation. 


(b) Not less than four of the directors having the qualifications 
specified in subsection (a) of this Code section shall be persons who, in 
the judgment of the governing body of the municipal corporation, either 
have or represent a party who has an economic interest in the 
redevelopment and revitalization of the downtown development area. 
Successors to the directors shall be appointed by the governing body of 
the municipal corporation. 


(c) The directors shall elect one of their members as chairman and 
another as vice chairman and shall also elect a secretary and a 
treasurer or a secretary-treasurer, either of whom may but need not be 
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a director. The directors shall receive no compensation for their services 
but shall be reimbursed for actual expenses incurred by them in the 
performance of their duties. Each authority shall have perpetual 
existence. 


(c.1) Notwithstanding subsection (a) of this Code section, one direc- 
tor appointed to the board may reside outside the county; provided, 
however, that such appointed director owns a business within the 
downtown development area and is a resident of the State of Georgia. 
If subsequently to his or her appointment to the board pursuant to this 
subsection, the director ceases to own a business within the downtown 
development area or reside in the State of Georgia, such director shall 
relinquish his or her seat on the board. 


(d) Except for a director who is also a member of the governing body 
of a municipal corporation, each director shall attend and complete at 
least eight hours of training on downtown development and redevelop- 
ment programs within the first 12 months of a director’s appointment to 
the downtown development authority. Directors in office on January 1, 
1992, shall be exempt from this requirement unless reappointed for an 
additional term. 


History. — Ga. L. 1981, p. 1744, § 5; § 36; Ga. L. 1992, p. 2533, § 2; Ga. L. 
Ga. L. 1990, p. 570, § 1; Ga. L. 1991, p.94, 2008, p. 180, § 1/HB 1126. 


36-42-8. Powers of authorities generally. 


(a) Each authority shall have all of the powers necessary or conve- 
nient to carry out and effectuate the purposes and provisions of this 
chapter, including, without limiting the generality of the foregoing, the 
power: 


(1) To bring and defend actions; 
(2) To adopt and amend a corporate seal; 


(3) To make and execute contracts, agreements, and other instru- 
ments necessary or convenient to exercise the powers of the authority 
or to further the public purpose for which the authority is created, 
including, but not limited to, contracts for construction of projects, 
leases of projects, contracts for sale of projects, agreements for loans 
to finance projects, contracts with respect to the use of projects, and 
agreements to join or cooperate with an urban residential finance 
authority, created by the municipal corporation within which the 
downtown development area is located pursuant to the provisions of 
Chapter 41 of this title, in the exercise, either jointly or otherwise, of 
any or all of its powers for the purpose of financing, including the 
issuance of revenue bonds, notes, or other obligations of the author- 
ities, planning, undertaking, owning, constructing, operating, or 
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contracting with respect to any projects located within the downtown 
development area or, for projects under subparagraph (B) of para- 
graph (6) of Code Section 36-42-38, within the territorial boundaries of 
the municipal corporation; 


(4) To acquire by purchase, lease, or otherwise and to hold, lease, 
and dispose of real and personal property of every kind and character, 
or any interest therein, in furtherance of the public purpose of the 
authority; 


(5) To finance (by loan, grant, lease, or otherwise), refinance, 
construct, erect, assemble, purchase, acquire, own, repair, remodel, 
renovate, rehabilitate, modify, maintain, extend, improve, install, 
sell, equip, expand, add to, operate, or manage projects and to pay the 
cost of any project from the proceeds of revenue bonds, notes, or other 
obligations of the authority or any other funds of the authority, or 
from any contributions or loans by persons, corporations, partner- 
ships (whether limited or general), or other entities, all of which the 
authority is authorized to receive, accept, and use; 


(6) To borrow money to further or carry out its public purpose and 
to execute revenue bonds, notes, other obligations, leases, trust 
indentures, trust agreements, agreements for the sale of its revenue 
bonds, notes, or other obligations, loan agreements, mortgages, deeds 
to secure debt, trust deeds, security agreements, assignments, and 
such other agreements or instruments as may be necessary or 
desirable, in the judgment of the authority, to evidence and to provide 
security for such borrowing; 


(7) To issue revenue bonds, notes, or other obligations of the 
authority and use the proceeds thereof for the purpose of paying, or 
loaning the proceeds thereof to pay, all or any part of the cost of any 
project and otherwise to further or carry out the public purpose of the 
authority and to pay all costs of the authority incidental to, or 
necessary and appropriate to, furthering or carrying out such pur- 
pose; 


(8) To make application directly or indirectly to any federal, state, 
county, or municipal government or agency or to any other source, 
whether public or private, for loans, grants, guarantees, or other 
financial assistance in furtherance of the authority’s public purpose 
and to accept and use the same upon such terms and conditions as are 
prescribed by such federal, state, county, or municipal government or 
agency or other source; 


(9) To enter into agreements with the federal government or any 
agency thereof to use the facilities or services of the federal govern- 
ment or any agency thereof in order to further or carry out the public 
purposes of the authority; 
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(10) To contract for any period, not exceeding 50 years, with the 
State of Georgia, state institutions, or any municipal corporation or 
county of this state for the use by the authority of any facilities or 
services of the state or any such state institution, municipal corpo- 
ration, or county, or for the use by any state institution or any 
municipal corporation or county of any facilities or services of the 
authority, provided that such contracts shall deal with such activities 
and transactions as the authority and any such political subdivision 
with which the authority contracts are authorized by law to under- 
take; 


(11) To extend credit or make loans to any person, corporation, 
partnership (whether limited or general), or other entity for the costs 
of any project or any part of the costs of any project, which credit or 
loans may be evidenced or secured by loan agreements, notes, 
mortgages, deeds to secure debt, trust deeds, security agreements, 
assignments, or such other instruments, or by rentals, revenues, fees, 
or charges, upon such terms and conditions as the authority shall 
determine to be reasonable in connection with such extension of 
credit or loans, including provision for the establishment and main- 
tenance of reserve funds; and, in the exercise of powers granted by 
this chapter in connection with any project, the authority shall have 
the right and power to require the inclusion in any such loan 
agreement, note, mortgage, deed to secure debt, trust deed, security 
agreement, assignment, or other instrument of such provisions or 
requirements for guaranty of any obligations, insurance, construc- 
tion, use, operation, maintenance, and financing of a project, and 
such other terms and conditions, as the authority may deem neces- 
sary or desirable; 


(12) As security for repayment of any revenue bonds, notes, or 
other obligations of the authority, to pledge, mortgage, convey, assign, 
hypothecate, or otherwise encumber any property of the authority 
(including, but not limited to, real property, fixtures, personal prop- 
erty, and revenues or other funds) and to execute any lease, trust 
indenture, trust agreement, agreement for the sale of the authority’s 
revenue bonds, notes, or other obligations, loan agreement, mortgage, 
deed to secure debt, trust deed, security agreement, assignment, or 
other agreement or instrument as may be necessary or desirable, in 
the judgment of the authority, to secure any such revenue bonds, 
notes, or other obligations, which instruments or agreements may 
provide for foreclosure or forced sale of any property of the authority 
upon default in any obligation of the authority, either in payment of 
principal, premium, if any, or interest or in the performance of any 
term or condition contained in any such agreement or instrument. 
The State of Georgia, on behalf of itself and each county, municipal 
corporation, political subdivision, or taxing district therein, waives 


803 


36-42-8 LOCAL GOVERNMENT 36-42-8 


any right it or such county, municipal corporation, political subdivi- 
sion, or taxing district may have to prevent the forced sale or 
foreclosure of any property of the authority upon such default and 
agrees that any agreement or instrument encumbering such property 
may be foreclosed in accordance with law and the terms thereof; 


(13) To receive and use the proceeds of any tax levied by a 
municipal corporation to pay the costs of any project or for any other 
purpose for which the authority may use its own funds pursuant to 
this chapter; 


(14) To receive and administer gifts, grants, and devises of money 
and property of any kind and to administer trusts; 


(15) To use any real property, personal property, or fixtures or any 
interest therein or to rent or lease such property to or from others or 
make contracts with respect to the use thereof, or to sell, lease, 
exchange, transfer, assign, pledge, or otherwise dispose of or grant 
options for any such property in any manner as it deems to the best 
advantage of the authority and the public purpose thereof; 


(16) To acquire, accept, or retain equitable interests, security 
interests, or other interests in any real property, personal property, or 
fixtures by loan agreement, note, mortgage, deed to secure debt, trust 
deed, security agreement, assignment, pledge, conveyance, contract, 
lien, loan agreement, or other consensual transfer in order to secure 
the repayment of any moneys loaned or credit extended by the 
authority; 


(17) To appoint, select, and employ engineers, surveyors, archi- 
tects, urban or city planners, fiscal agents, attorneys, and others and 
to fix their compensation and pay their expenses; 


(18) To encourage and promote the improvement and revitaliza- 
tion of the downtown development area and to make, contract for, or 
otherwise cause to be made long-range plans or proposals for the 
downtown development area in cooperation with the municipal 
corporation within which the downtown development area is located; 


(19) To adopt bylaws governing the conduct of business by the 
authority, the election and duties of officers of the authority, and 
other matters which the authority determines to deal with in its 
bylaws; 


(20) To exercise any power granted by the laws of this state to 
public or private corporations which is not in conflict with the public 
purpose of the authority; 


(21) To do all things necessary or convenient to carry out the 
powers conferred by this chapter; 
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(22) To serve as an urban redevelopment agency pursuant to 


Chapter 61 of this title; 


(23) To contract with a municipal corporation to carry out supple- 
mental services in a city business improvement district established 
pursuant to Chapter 43 of this title; and 


(24) To serve as a redevelopment agency pursuant to Chapter 44 of 
this title. 


(b) The powers enumerated in each paragraph of subsection (a) of 
this Code section are cumulative of and in addition to those powers 
enumerated in the other paragraphs of subsection (a) of this Code 
section and elsewhere in this chapter; and no such power limits or 
restricts any other power of the authority except that, notwithstanding 
any other provision of this chapter, no authority described in this 


chapter shall be granted the power of eminent domain. 


History. — Ga. L. 1981, p. 1744, § 6; 
Ga. L. 1982, p. 3, § 36; Ga. L. 1988, p. 902, 
§ 1; Ga. L. 1988, p. 1463, § 2; Ga. L. 1992, 
p. 2533, § 3; Ga. L. 2006, p. 39, § 19/HB 
1313; Ga. L. 2018, p. 746, § 1/SB 242. 

Editor’s notes. — Ga. L. 2006, p. 39, 
§ 1/HB 1313, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as ‘The Landown- 
er’s Bill of Rights and Private Property 
Protection Act.’” 


Ga. L. 2006, p. 39, § 25/HB 1318, not 
codified by the General Assembly, pro- 
vides that the amendment to this Code 
section shall only apply to petitions for 
condemnation filed on or after April 4, 
2006. 

Law reviews. — For article on 2006 
amendment of this Code section, see 23 
Ga. St. U. L. Rev. 157 (2006). 


36-42-8.1. Eminent domain by municipality or authority. 
Repealed by Ga. L. 2006, p. 39, § 20/HB 1313, effective April 4, 2006. 


Editor’s notes. — This Code section 
was based on Code 1981, § 36-42-8.1, en- 
acted by Ga. L. 1992, p. 2533, § 4. 

Ga. L. 2006, p. 39, § 25/HB 1313, not 


codified by the General Assembly, pro- 
vides that the repeal of this Code section 
shall only apply to petitions for condem- 
nation filed on or after April 4, 2006. 


36-42-9. Revenue bonds generally. 


(a) Revenue bonds, notes, or other obligations issued by an authority 
shall be paid solely from the property (including, but not limited to, real 
property, fixtures, personal property, revenues, or other funds) pledged, 
mortgaged, conveyed, assigned, hypothecated, or otherwise encum- 
bered to secure or to pay such bonds, notes, or other obligations. 


(b) All revenue bonds, notes, and other obligations shall be autho- 
rized by resolution of the authority, adopted by a majority vote of the 
directors of the authority at a regular or special meeting. 


(c) Reserved. 


805 


36-42-9 LOCAL GOVERNMENT 36-42-10 


(d) Revenue bonds, notes, or other obligations shall bear such date or 
dates, shall mature at such time or times (not more than 40 years from 
their respective dates), shall bear interest at such rate or rates (which 
may be fixed or may fluctuate or otherwise change from time to time), 
shall be subject to redemption on such terms, and shall contain such 
other terms, provisions, covenants, assignments, and conditions as the 
resolution authorizing the issuance of such bonds, notes, or other 
obligations may permit or provide. The terms, provisions, covenants, 
assignments, and conditions contained in or provided or permitted by 
any resolution of the authority authorizing the issuance of such revenue 
bonds, notes, or other obligations shall bind the directors of the 
authority then in office and their successors. 


(e) The authority shall have power from time to time and whenever 
it deems it expedient to refund any bonds by the issuance of new bonds, 
whether or not the bonds to be refunded have matured, and may issue 
bonds partly to refund bonds then outstanding and partly for any other 
purpose permitted under this chapter. The refunding bonds may be 
exchanged for the bonds to be refunded, with such cash adjustments as 
may be agreed upon, or may be sold and the proceeds applied to the 
purchase or redemption of the bonds to be refunded. 


(f) There shall be no limitation upon the amount of revenue bonds, 
notes, or other obligations which any authority may issue. Any limita- 
tions with respect to interest rates or any maximum interest rate or 
rates found in Article 3 of Chapter 82 of this title, the “Revenue Bond 
Law,” the usury laws of this state, or any other laws of this state shall 
not apply to revenue bonds, notes, or other obligations of an authority. 


History. — Ga. L. 1981, p. 1744, § 7; 
Ga. L. 1983, p. 1346, § 3; Ga. L. 1984, p. 
941, § 2. 


36-42-10. Applicability of “Revenue Bond Law”; form and pro- 
visions for exchange and transfer of bonds; certificate 
of validation; specification of interest rates in notice 
to district attorney or Attorney General. 


(a) All bonds issued by the authority under this chapter shall be 
issued and validated under and in accordance with Article 3 of Chapter 
82 of this title, the “Revenue Bond Law,” except as provided in this 
chapter, provided that notes and other obligations of the authority may, 
but shall not be required to, be so validated. 


(b) Bonds issued by an authority may be in such form, either coupon 
or fully registered, or both coupon and fully registered, and may be 
subject to such exchangeability and transferability provisions, as the 
bond resolution authorizing the issuance of such bonds or any inden- 
ture or trust agreement may provide. 
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(c) Bonds shall bear a certificate of validation. The signature of the 
clerk of the superior court of the county in which the issuing authority 
is located may be made on the certificate of validation of such bonds by 
facsimile or by manual execution, stating the date on which such bonds 
were validated; and such entry shall be original evidence of the fact of 
judgment and shall be received as original evidence in any court in this 
state. 


(d) In lieu of specifying the rate or rates of interest which bonds to be 
issued by an authority are to bear, the notice to the district attorney or 
the Attorney General, the notice to the public of the time, place, and 
date of the validation hearing, and the petition and complaint for 
validation may state that the bonds when issued will bear interest at a 
rate not exceeding a maximum per annum rate of interest (which may 
be fixed or may fluctuate or otherwise change from time to time) 
specified in such notices and petition and complaint or may state that, 
in the event the bonds are to bear different rates of interest for different 
maturity dates, none of such rates will exceed the maximum rate 
(which may be fixed or may fluctuate or otherwise change from time to 
time) so specified; provided, however, that nothing in this Code section 
shall be construed as prohibiting or restricting the right of the authority 
to sell such bonds at a discount, even if in doing so the effective interest 
cost resulting therefrom would exceed the maximum per annum 
interest rate specified in such notices and in the petition and complaint. 


(e) The terms “cost of the project” and “cost of any project” shall have 
the meaning prescribed in this chapter whenever those terms are 
referred to in bond resolutions of an authority, in bonds, notes, or other 
obligations of an authority, or in notices or proceedings to validate such 
bonds, notes, or other obligations of an authority. 


History. — Ga. L. 1981, p. 1744, § 8. ment law from mid-1980 through 
Law reviews. — For article surveying mid-1981, see 33 Mercer L. Rev. 187 
developments in Georgia local govern- (1981). 


36-42-11. Agreements and instruments of authority generally; 
use of proceeds; subsequent issues; bond anticipation 
notes. 


(a) Subject to the limitations and procedures provided by this Code 
section and by Code Section 36-42-10, the agreements or instruments 
executed by an authority may contain such provisions not inconsistent 
with law as shall be determined by the board of directors of the 
authority. 


(b) The proceeds derived from the sale of all bonds, notes, and other 
obligations issued by an authority shall be held and used for the 
ultimate purpose of paying, directly or indirectly as permitted in this 
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chapter, all or part of the cost of any project, or for the purpose of 
refunding any bonds, notes, or other obligations issued in accordance 
with this chapter. 


(c) Issuance by an authority of one or more series of bonds, notes, or 
other obligations for one or more purposes shall not preclude it from 
issuing other bonds, notes, or other obligations in connection with the 
same project or with any other projects; but the proceeding wherein any 
subsequent bonds, notes, or other obligations are issued shall recognize 
and protect any prior loan agreement, mortgage, deed to secure debt, 
trust deed, security agreement, or other agreement or instrument made 
for any prior issue of bonds, notes, or other obligations, unless in the 
resolution authorizing such prior issue the right is expressly reserved to 
the authority to issue subsequent bonds, notes, or other obligations on 
a parity with such prior issue. 


(d) An authority shall have the power and is authorized, whenever 
bonds of the authority shall have been validated as provided in this 
chapter, to issue from time to time its notes in anticipation of such 
bonds as validated and to renew from time to time any such notes by the 
issuance of new notes, whether or not the notes to be renewed have 
matured. The authority may issue such bond anticipation notes only to 
provide funds which would otherwise be provided by the issuance of the 
bonds as validated. Such notes may be authorized, sold, executed, and 
delivered in the same manner as bonds. As with its bonds, the authority 
may sell such notes at public sale or at private sale. Any resolution or 
resolutions authorizing notes of the authority or any issue thereof may 
contain any provisions which the authority is authorized to include in 
any resolution or resolutions authorizing bonds of the authority to any 
issue thereof; and the authority may include in any notes any terms, 
covenants, or conditions which the authority is authorized to include in 
any bonds. Validation of such bonds shall be a condition precedent to 
the issuance of such notes, but it shall not be required that such notes 
be judicially validated. Bond anticipation notes shall not be issued in an 
amount exceeding the par value of the bonds in anticipation of which 
they are to be issued. 


History. — Ga. L. 1981, p. 1744, § 8. 


36-42-12. Obligations of authorities not public debt of state or 
political subdivision thereof. 


No bonds, notes, or other obligations of, and no indebtedness incurred 
by, an authority shall constitute an indebtedness or obligation of the 
State of Georgia or any county, municipal corporation, or political 
subdivision thereof, nor shall any act of any authority in any manner 
constitute or result in the creation of an indebtedness of this state or 
any county, municipal corporation, or political subdivision thereof. No 
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holder or holders of any such bonds, notes, or other obligations shall 
ever have the right to compel any exercise of the taxing power of the 
state or any county, municipal corporation, or political subdivision 
thereof, nor to enforce the payment thereof against the state or any 
such county, municipal corporation, or political subdivision. 


History. — Ga. L. 1981, p. 1744, § 11. 


36-42-13. Constitutional authority for enactment of chapter; tax 
exemption. 


This chapter is enacted pursuant to authority granted the General 
Assembly by the Constitution of Georgia. Each authority created 
pursuant to this chapter is created for nonprofit and public purposes; 
and it is found, determined, and declared that the creation of each such 
authority and the carrying out of its corporate purposes is in all 
respects for the benefit of the people of this state and that each 
authority is an institution of purely public charity and will be perform- 
ing an essential governmental function in the exercise of the power 
conferred upon it by this chapter; and for such reasons the state 
covenants with the holders from time to time of the bonds, notes, and 
other obligations issued under this chapter that no such authority shall 
be required to pay any taxes or assessments imposed by this state or 
any counties, municipal corporations, political subdivisions, or taxing 
districts thereof upon any property acquired by the authority or under 
its jurisdiction, control, possession, or supervision or leased by it to 
others or upon its activities in the operation or maintenance of any such 
property or on any income derived by the authority in the form of fees, 
recording fees, rentals, charges, purchase price, installments, or other- 
wise; and that the bonds, notes, and other obligations of each such 
authority, their transfer, and the income therefrom shall at all times be 
exempt from taxation within this state. The tax exemption provided for 
in this Code section shall not include any exemption from sales and use 
tax on property purchased by the authority or for use by the authority. 


History. — Ga. L. 1981, p. 1744, § 12.  thorities, Ga. Const. 1983, Art. IX, Sec. VI, 
Cross references. — Authority of Gen- Para. III. 
eral Assembly to create development au- 


JUDICIAL DECISIONS 


Constitutional authority. — Down- Sec. III, Para. I (intergovernmental con- 
town Development Authorities Law is tracts). Odom v. Union City Downtown 
solely based upon Ga. Const. 1983, Art. Dev. Auth., 251 Ga. 248, 305 S.E.2d 110 
IX, Sec. VI, Para. III (development author- (1983). 
ities) and not Ga. Const. 1983, Art. IX, 
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36-42-14. Effect of chapter on other public authorities. 


This chapter shall not affect any other authority existing as of April 
17, 1981, or thereafter under general or local constitutional amendment 
or under general or local law. 


History. — Ga. L. 1981, p. 1744, § 14. 


36-42-15. Construction of chapter; applicability of the “Georgia 
Uniform Securities Act of 2008.” 


This chapter shall be liberally construed to effect the purposes hereof. 
The offer, sale, or issuance of bonds, notes, or other obligations by any 
authority shall not be subject to regulation under Chapter 5 of Title 10, 
the “Georgia Uniform Securities Act of 2008.” No notice, proceeding, or 
publication except those required by this chapter shall be necessary to 
the performance of any act authorized by this chapter, nor shall any 
such act be subject to referendum. 


History. — Ga. L. 1981, p. 1744, § 10; 
Ga. L. 2008, p. 381, § 10/SB 358. 


36-42-16. Creation of special districts. 


Pursuant to Article IX, Section II, Paragraph VI of the Constitution 
of the State of Georgia, municipalities may create one or more special 
districts within the area of operation of a downtown development 
authority for the purpose of levying and collecting taxes, fees, or 
assessments to pay the cost of any project or to support the exercise of 
any other powers which the authority may possess. 


History. — Code 1981, § 36-42-16, en- 
acted by Ga. L. 1992, p. 2533, § 5. 


36-42-17. Assessments under Code Section 36-42-16; priority of 
liens regarding assessments for downtown develop- 
ment authorities. 


(a) An assessment under Code Section 36-42-16 that relates to any 
project described in subparagraph (B) of paragraph (6) of Code Section 
36-42-3 shall be levied and may be collected when: 


(1) A written contract regarding such assessment is executed by 
the property owner, the authority, and the project administrator; 


(2) Such contract is administratively acknowledged by the rele- 
vant local jurisdiction with the taxing authority; and 


(3) Anotice of assessment is recorded in the property records of the 
relevant local jurisdiction. 
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(b) A lien for any assessment under Code Section 36-42-16 that 
relates to any project under subparagraph (B) of paragraph (6) of Code 
Section 36-42-3 shall have the same priority as municipal liens under 
paragraph (4) of subsection (b) and subparagraph (g)(2)(B) of Code 
Section 48-2-56. 


History. — Code 1981, § 36-42-17, en- 1, 2017, added subsection (a); and desig- 
acted by Ga. L. 2015, p. 1329, § 1/SB 4; nated the previously existing provisions of 
Ga. L. 2017, p. 753, § 1/HB 428. this Code section as subsection (b). 

The 2017 amendment, effective July 
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CHAPTER 43 
CITY BUSINESS IMPROVEMENT DISTRICTS 


Sec. Sec. 

36-43-1. Short title. 36-43-6. Financing of districts. 

36-43-2. Legislative purpose. 36-43-7. Segregation of funds. 

36-43-3. Definitions. 36-43-8. Design and rehabilitation stan- 
36-43-4. Powers of municipalities with dards. 


respect to districts generally. 36-43-9. 


Termination of districts. 
36-43-5. Adoption of district plan. 


Cross references. — Revitalizations of 
central business districts, § 12-3-56. 


36-43-1. Short title. 


This chapter shall be known and may be cited as the “City Business 
Improvement District Act.” 


History. — Ga. L. 1981, p. 4531, § 1. 
36-43-2. Legislative purpose. 


The General Assembly finds that many business districts within 
large cities in this state are in an economically depressed condition and 
that this condition adversely affects the economic and general 
well-being of the people of such large cities of the state. It is further 
found and declared that the establishment of city business improve- 
ment districts is an effective means for restoring and promoting 
commercial and other business activity within such business districts. 


History. — Ga. L. 1981, p. 4531, § 3. 
Cross references. — Clearance and 
rehabilitation of blighted areas, T. 8, C. 4. 


36-43-3. Definitions. 


As used in this chapter, the term: 


(1) “District” means a city business improvement district estab- 
lished pursuant to this chapter. 


(2) “District plan” or “plan” means a proposal adopted by ordinance 
which includes all of the following: 


(A) A map of the district; 


(B) A description of the boundaries of the district proposed for 
creation or extension, such description to be sufficient to identify 
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the lands included, the present and proposed uses of these lands, 
the supplemental services to be provided within the district, the 
maximum millage to be levied for providing supplemental services, 
the proposed time for implementation and completion of the plan, 
any design and rehabilitation standards which may be mandated 
for buildings located within each district, and any rules and 
regulations applicable to the district. Boundaries of any such 
district shall not include land on which is located telephone central 
office and switching facilities serving an area exceeding the bound- 
aries of the district; and 


(C) Any other item required to be incorporated therein by the 
governing authority. 


(3) “Municipality” means any municipal corporation located wholly 
within this state. 


(4) “Supplemental services” means those services provided for the 
improvement and promotion of the district, including, but not limited 
to, advertising, promotion, sanitation, security, and business recruit- 
ment and development. 


(5) “Taxpayer” means any entity or person paying ad valorem 
taxes on real or personal property, whether on one or more businesses 
or one or more parcels of property within a district. 


History. — Ga. L. 1981, p. 4531, § 2; 
Ga. L. 1988, p. 539, § 1. 


36-43-4. Powers of municipalities with respect to districts gen- 
erally. 


Upon the establishment of any city business improvement district 
pursuant to this chapter, the governing authority of any municipality to 
which this chapter is applicable shall have authority to exercise the 
following powers with respect to each such district, subject to this 
chapter: 


(1) To adopt a district plan for the provision of supplemental 
services to the district and to adopt budgets for the implementation of 
such supplemental services; 


(2) To fix and levy annually a millage upon real and personal 
property within the district, to make such assessments liens upon the 
properties, and to enforce such liens in the same manner as other city 
taxes; 


(3) To provide supplemental services or to contract with nonprofit 
corporations or to contract with downtown development authorities 
established pursuant to Chapter 42 of this title for all or part of the 
supplemental services required to implement the plan; 
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(4) To mandate design and rehabilitation standards for buildings 
located within the district subject to any existing or established 
historic preservation requirements or ordinances; and 


(5) To levy and collect a surcharge on existing business license and 
occupation taxes upon businesses and occupations within the district 
and to enforce liens for nonpayment of said surcharges in the same 
manner as other city taxes. 


History. — Ga. L. 1981, p. 4531, § 4; 
Ga. L. 1990, p. 1348, § 1; Ga. L. 1992, p. 
2533, § 6. 


36-43-5. Adoption of district plan. 


The governing authority of any municipality to which this chapter is 
applicable may create city business improvement districts by the 
adoption of district plans, as follows: 


(1) No such plan may be adopted except upon a written petition 
signed and acknowledged by either: 


(A) At least 51 percent of the municipal taxpayers (as shown by 
the most recent list of taxpayers billed by the municipality) of the 
district proposed for creation or extension; or 


(B) Municipal taxpayers owning at least 51 percent (by assessed 
value as shown by the most recent assessment rolls of the munic- 
ipality) of the taxable property subject to ad valorem real and 
personal property taxation in the district; 


(2) Such petition must be accompanied by a proposed district plan, 
to include a budget, a formula for imposing assessments on the 
taxpayers within the district, and design and rehabilitation stan- 
dards, if desired; 


(3) The petition shall be presented to the governing authority of 
the municipality, which shall refer it to the appropriate municipal 
departments for review of its sufficiency, reasonableness of assess- 
ments, and financial feasibility of the plan. These departments shall 
submit to the governing authority reports which shall approve of, 
disapprove of, or give qualified approval with modifications to the 
district plan, with reasons therefor. The governing authority shall 
hold a public hearing on the issue of whether such district should be 
created, provided that notice of the hearing shall be placed in a 
newspaper of general circulation in the community at least ten days 
prior to the date of the hearing. The governing authority may 
approve, approve with modifications, or disapprove the plan; and 


(4) Any district plan thus adopted may be amended from time to 
time or rescinded or its budget may be revised by ordinance. 


814 


36-43-5 CITY BUSINESS IMPROVEMENT DISTRICTS 36-43-9 


History. — Ga. L. 1981, p. 4531, § 5; 
Ga. L. 1992, p. 2533, § 6. 


36-43-6. Financing of districts. 


The expense incurred in the provision of supplemental services 
within a district shall be financed in accordance with the district plan 
upon which the establishment or extension of the district was based, 
provided that the cost of supplemental services shall not include the 
cost to the district of services performed by the municipality on a 
city-wide basis. Any property tax charges or business license fee and 
occupation tax surcharges shall be levied and collected in the same 
manner, at the same time, and by the same officers as other city taxes 
and assessments. 


History. — Ga. L. 1981, p. 4531, § 6; 
Ga. L. 1990, p. 1348, § 2; Ga. L. 1992, p. 
2533, § 6. 


36-43-7. Segregation of funds. 


No charges assessed and collected by a municipality pursuant to this 
chapter shall be spent for any purpose not authorized by the district 
plan of the district where such charges were assessed and collected, 
except for such costs as may be attributed to the billing and collection 
of such charges. 


History. — Ga. L. 1981, p. 4531, § 7. 


36-43-8. Design and rehabilitation standards. 


Upon the establishment of any district pursuant to this chapter, the 
governing authority of any municipality to which this chapter is 
applicable may mandate design and rehabilitation standards for build- 
ings within districts if it finds that such standards are necessary to 
prevent or eliminate blight, to establish and improve property values, 
and to foster economic development within districts. The governing 
authority may establish deadlines for compliance with these standards 
and may provide for their enforcement. 


History. — Ga. L. 1981, p. 4531, § 8. and other modifications of buildings gen- 
Cross references. — Standards and erally, T. 8, C. 2. Clearance and rehabili- 
requirements for construction, alteration tation of blighted areas, T. 8, C. 4. 


36-43-9. Termination of districts. 


Any district which is created or renewed pursuant to Code Section 
36-43-5 shall terminate and cease to exist on a date specific no less than 
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five years and no more than ten years from the date of its creation or 
renewal by ordinance. 


History. — Ga. L. 1981, p. 4531, § 9; 
Ga. L. 1998, p. 1209, § 18. 
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REDEVELOPMENT POWERS 


36-44-1 


CHAPTER 44 


REDEVELOPMENT POWERS 


Sec. 

36-44-1. Short title. 

36-44-2. Legislative findings and pur- 
pose. 

36-44-3. Definitions. 

36-44-4. Local legislative bodies serving 
as redevelopment agency; com- 
mon redevelopment agency. 

36-44-5. Power of political subdivision. 

36-44-6. Delegation of powers; limita- 
tions on delegation. 

36-44-7. Approval of redevelopment 
plans. 

36-44-8. Creation and implementation 
of tax allocation districts. 

36-44-9. Computing tax allocation in- 
crements; property tax in- 
cluded; use of tax funds. 

36-44-10. Determination of tax allocation 
increment base of tax alloca- 
tion district; annual notice. 

36-44-11. Positive tax allocation incre- 
ments. 

36-44-12. Termination of tax allocation 
districts. 

36-44-13. Payment of redevelopment 
costs. 

36-44-14. Issuance of tax allocation 


bonds; authorization of tax al- 


Cross references. — Housing, T. 8, C. 
3. Clearance and rehabilitation of blighted 
areas, § 8-4-1 et seq. 

Editor’s notes. — Ga. L. 2009, p. 158, 
§ 2/HB 63, effective April 22, 2009, re- 
pealed the Code sections formerly codified 
at this chapter and enacted the current 
chapter. The former chapter consisted of 
Code Sections 36-44-1 through 36-44-23, 
relating to redevelopment powers, and 


36-44-1. Short title. 


Sec. 

location notes and other obliga- 
tions; increasing security and 
marketability amount; certifi- 
cate of validation; interest; re- 
development cost anticipation 
notes. 

Determining tax millage rate; 
no freeze to ad valorem tax 
millage. 

Loans for financing redevelop- 
ment costs. 

Limitation on creation of tax 
allocation district. 

Application of Urban Redevel- 
opment Law. 

Contracting with private indi- 
viduals or entities. 
Requirement of insufficiency. 
Public employees and officials 
prohibited from holding inter- 
est disclosures; voidability of 
prohibited transactions; mis- 
conduct in office. 

Approval of local law; expan- 
sion of authorities by localities 
prohibited. 

Cumulative and supplemental 
powers. 


36-44-15. 


36-44-16. 
36-44-17. 
36-44-18. 
36-44-19. 


36-44-20. 
36-44-21. 


36-44-22. 


36-44-23. 


was based on Ga. L. 1985, p. 1360, § 1; 
Ga. L. 1986, p. 10, § 36; Ga. L. 1987, p. 
967, § 1; Ga. L. 1989, p. 1398, § 1; Ga. L. 
1992, p. 2533, $$ 7-10; Ga. L. 1993, p. 91, 
§ 36; Ga. L. 1998, p. 1209, §§ 1-12; Ga. L. 
2001, p. 304, §§ 1-3; Ga. L. 2001, p. 1051, 
§§ 1-3; Ga. L. 2004, p. 886, §§ 1-4; Ga. L. 
2006, p. 39, § 21/HB 1313; Ga. L. 2006, p. 
857, §§ 1-7/HB 1361; Ga. L. 2009, p. 8, 
§ 36/SB 46. 


This chapter shall be known and may be cited as the “Redevelopment 


Powers Law.” 
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Cross references. — PILOT restric- 
tion, § 36-80-16.1. 


History. — Code 1981, § 36-44-1, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-2. Legislative findings and purpose. 


It is found and declared that economically and socially depressed 
areas exist within counties and municipalities of this state and that 
these areas contribute to or cause unemployment, limit the tax re- 
sources of counties and municipalities, and create a greater demand for 
governmental services and, in general, have a deleterious effect upon 
the public health, safety, morals, and welfare. It is, therefore, in the 
public interest that such areas be redeveloped to the maximum extent 
practicable to improve economic and social conditions therein in order 
to abate or eliminate such deleterious effects. To encourage such 
redevelopment, it is essential that the counties and municipalities of 
this state have additional powers to form a more effective partnership 
with private enterprise to overcome economic limitations that have 
previously impeded or prohibited redevelopment of such areas. It is the 
purpose of this chapter, therefore, to grant such additional powers to 
the counties and municipalities of this state, and it is the intention of 
the General Assembly that this chapter be liberally construed to carry 
out such purpose. 


History. — Code 1981, § 36-44-2, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


JUDICIAL DECISIONS 


Use of local school taxes for rede- 
velopment. — School system, develop- 
ment authority, and others were properly 
granted summary judgment in a suit chal- 
lenging the allocation of school taxes be- 
cause the 2008 amendments to Ga. Const. 
1983, Art. IX, Sec. II, Para. VII(b) and 


36-44-3. Definitions. 


As used in this chapter, the term: 


0.C.G.A. § 36-44-9(g), governing tax allo- 
cation districts, changed the law and ret- 
roactively allowed use of local school taxes 
for general redevelopment purposes. 
Sherman v. Atlanta Indep. Sch. Sys., 293 
Ga. 268, 744 S.E.2d 26 (2013). 


(1) “Ad valorem property taxes” means all ad valorem property 
taxes levied by each political subdivision and each county and 
independent board of education consenting to the inclusion of that 
board of education’s property taxes as being applicable to a tax 
allocation district as provided by Code Section 36-44-9, except: 


(A) Those ad valorem property taxes levied to repay bonded 


indebtedness; 
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(B) Unless otherwise provided in the resolution creating such 
district, those ad valorem property taxes levied on personal prop- 
erty or on motor vehicles; and 


(C) Unless otherwise provided in the resolution creating such 
district, those ad valorem property taxes levied on the assessed 
value of property owned by public utilities and railroad companies, 
as determined pursuant to the provisions of Chapter 5 of Title 48. 


(2) “Area of operation” means, in the case of a municipality or its 
redevelopment agency, the territory lying within the corporate limits 
of such municipality; in the case of a county or its redevelopment 
agency, the territory lying within the unincorporated area of the 
county; and, in the case of a consolidated government or its redevel- 
opment agency, the area lying within the territorial boundaries of the 
consolidated government. In the case of a county or its redevelopment 
agency, such term may also include part or all of the territory within 
such county lying within the corporate limits of a municipality when 
authorized by a resolution of the governing authority of such munic- 
ipality. Such term may also mean the combined areas of operation of 
political subdivisions which participate in the creation of a common 
redevelopment agency to serve such participating political subdivi- 
sions as provided in subsection (d) of Code Section 36-44-4. 


(3) “Local legislative body” means the official or body in which the 
legislative powers of a political subdivision are vested. 


(4) “Political subdivision” means any county, municipality, or con- 
solidated government of this state. 


(5) “Redevelopment” means any activity, project, or service neces- 
sary or incidental to achieving the development or revitalization of a 
redevelopment area or a portion thereof designated for redevelop- 
ment by a redevelopment plan or the preservation or improvement of 
historical or natural assets within a redevelopment area or a portion 
thereof designated for redevelopment by a redevelopment plan. 
Without limiting the generality of the foregoing, redevelopment may 
include any one or more of the following: 


(A) The construction of any building or other facility for use in 
any business, commercial, industrial, governmental, educational, 
charitable, or social activity; 


(B) The renovation, rehabilitation, reconstruction, remodeling, 
repair, demolition, alteration, or expansion of any existing building 
or other facility for use in any business, commercial, industrial, 
governmental, educational, charitable, or social activity; 


(C) The construction, reconstruction, renovation, rehabilitation, 
remodeling, repair, demolition, alteration, or expansion of public or 
private housing; 
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(D) The construction, reconstruction, renovation, rehabilitation, 
remodeling, repair, demolition, alteration, or expansion of public 
works or other public facilities necessary or incidental to the 
provision of governmental services; 


(E) The identification, preservation, renovation, rehabilitation, 
reconstruction, remodeling, repair, demolition, alteration, or resto- 
ration of buildings or sites which are of historical significance; 


(F) The preservation, protection, renovation, rehabilitation, res- 
toration, alteration, improvement, maintenance, and creation of 
open spaces, green spaces, or recreational facilities; 


(G) The construction, installation, preservation, renovation, re- 
habilitation, reconstruction, restoration, alteration, improvement, 
and maintenance of public art and arts and cultural facilities; 


(H) The development, construction, reconstruction, repair, de- 
molition, alteration, or expansion of structures, equipment, and 
facilities for mass transit; 


(I) The development, construction, reconstruction, renovation, 
rehabilitation, repair, demolition, alteration, or expansion of tele- 
communication infrastructure; 


(J) The development, construction, reconstruction, renovation, 
rehabilitation, repair, demolition, alteration, or expansion of facil- 
ities for the improvement of pedestrian access and safety; 


(K) Improving or increasing the value of property; and 


(L) The acquisition and retention or acquisition and disposition 
of property for redevelopment purposes or the use for redevelop- 
ment purposes of property already owned by a political subdivision 
or any agency or instrumentality thereof. 


(6) “Redevelopment agency” means the local legislative body of a 
political subdivision or a public body corporate and politic created as 
the redevelopment agency of the political subdivision or an existing 
public body corporate and politic designated as the redevelopment 
agency of the political subdivision pursuant to Code Section 36-44-4. 


(7) “Redevelopment area” means an urbanized area as determined 
by current data from the United States Bureau of the Census or an 
area presently served by sewer that qualifies as a “blighted or 
distressed area,” a “deteriorating area,” or an “area with inadequate 
infrastructure,” as follows: 


(A) A “blighted or distressed area” is an area that is experiencing 
one or more conditions of blight as evidenced by: 


(i) The presence of structures, buildings, or improvements 
that by reason of dilapidation; deterioration; age; obsolescence; 
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inadequate provision for ventilation, light, air, sanitation, or 
open space; overcrowding; conditions which endanger life or 
property by fire or other causes; or any combination of such 
factors, are conducive to ill health, transmission of disease, 
infant mortality, high unemployment, juvenile delinquency, or 
crime and are detrimental to the public health, safety, morals, or 
welfare; 


(ii) The presence of a predominant number of substandard, 
vacant, deteriorated, or deteriorating structures; the predomi- 
nance of a defective or inadequate street layout or transportation 
facilities; or faulty lot layout in relation to size, accessibility, or 
usefulness; 


(iii) Evidence of pervasive poverty, defined as being greater 
than 10 percent of the population in the area as determined by 
current data from the United States Bureau of the Census, and 
an unemployment rate that is 10 percent higher than the state 
average; 


(iv) Adverse effects of airport or transportation related noise 
or environmental contamination or degradation or other adverse 
environmental factors that the political subdivision has deter- 
mined to be impairing the redevelopment of the area; or 


(v) The existence of conditions through any combination of the 
foregoing that substantially impair the sound growth of the 
community and retard the provision of housing accommodations 
or employment opportunities; 


(B) A “deteriorating area” is an area that is experiencing phys- 
ical or economic decline or stagnation as evidenced by two or more 
of the following: 


(i) The presence of a substantial number of structures or 
buildings that are 40 years old or older and have no historic 
significance; 


(ii) High commercial or residential vacancies compared to the 
political subdivision as a whole; 


(iii) The predominance of structures or buildings of relatively 
low value compared to the value of structures or buildings in the 
surrounding vicinity or significantly slower growth in the prop- 
erty tax digest than is occurring in the political subdivision as a 
whole; 


(iv) Declining or stagnant rents or sales prices compared to 
the political subdivision as a whole; 


(v) In areas where housing exists at present or is determined 
by the political subdivision to be appropriate after redevelop- 
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ment, there exists a shortage of safe, decent housing that is not 
substandard and that is affordable for persons of low and 
moderate income; or 


(vi) Deteriorating or inadequate utility, transportation, or 
transit infrastructure; and 


(C) An “area with inadequate infrastructure” means an area 
characterized by: 


(i) Deteriorating or inadequate parking, roadways, bridges, 
pedestrian access, or public transportation or transit facilities 
incapable of handling the volume of traffic into or through the 
area, either at present or following redevelopment; or 


Gi) Deteriorating or inadequate utility infrastructure either at 
present or following redevelopment. 


(8) “Redevelopment costs” means any expenditures made or esti- 
mated to be made or monetary obligations incurred or estimated to be 
incurred to achieve the redevelopment of a redevelopment area or 
any portion thereof designated by a redevelopment plan or any 
expenditures made to carry out or exercise any powers granted by 
this chapter. Without limiting the generality of the foregoing, rede- 
velopment costs may include any one or more of the following: 


(A) Capital costs, including the costs incurred or estimated to be 
incurred for the construction of public works or improvements, new 
buildings, structures, and fixtures, including facilities owned or 
operated by school districts and systems; the renovation, rehabili- 
tation, reconstruction, remodeling, repair, demolition, alteration, 
or expansion of existing buildings, structures, and fixtures, includ- 
ing facilities owned or operated by school districts and systems; the 
acquisition of equipment; and the clearing and grading of land; 


(B) Financing costs, including, but not limited to, all necessary 
and incidental expenses related to the issuance of obligations and 
which may include payment of interest on any obligations issued 
under this chapter occurring during the estimated period of con- 
struction of any project with respect to which any capital costs 
within the meaning of subparagraph (A) of this paragraph are 
financed in whole or in part by such obligations and for a period not 
to exceed 42 months after completion of any such construction and 
including reasonable reserves related thereto and all principal and 
interest paid to holders of evidences of indebtedness issued to pay 
for other redevelopment costs and any premium paid over the 
principal amount thereof because of the redemption of such obli- 
gations prior to maturity; 
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(C) Professional service costs, including those costs incurred for 
architectural, planning, engineering, financial, marketing, and 
legal advice and services; 


(D) Imputed administrative costs, including reasonable charges 
for the time spent by public employees in connection with the 
implementation of a redevelopment plan; 


(E) Relocation costs as authorized by a redevelopment plan for 
persons or businesses displaced by the implementation of a rede- 
velopment plan, including but not limited to those relocation 
payments made following condemnation under Chapter 4 of Title 
22, “The Georgia Relocation Assistance and Land Acquisition 
Policy Act”; 


(F) Organizational costs, including the costs of conducting envi- 
ronmental impact and other studies, and the costs of informing the 
public with respect to the creation and implementation of redevel- 
opment plans; 


(G) Payments to a political subdivision or board of education in 
lieu of taxes to compensate for any loss of tax revenues or for any 
capital costs incurred because of redevelopment activity; provided, 
however, that any such payments to a political subdivision or board 
of education shall not exceed in any year the amount of the 
contribution to the tax allocation increment in that year by such 
political subdivision or board of education; and 


(H) Real property assembly costs. 


(9) “Redevelopment plan” means a written plan of redevelopment 
for a redevelopment area or a designated portion thereof which: 


(A) Specifies the boundaries of the proposed redevelopment 
area; 


(B) Explains the grounds for a finding by the local legislative 
body that the redevelopment area on the whole has not been 
subject to growth and development through private enterprise and 
would not reasonably be anticipated to be developed without the 
approval of the redevelopment plan or that the redevelopment area 
includes one or more natural, historical, or cultural assets which 
have not been adequately preserved, protected, or improved and 
such asset or assets would not reasonably be anticipated to be 
adequately preserved, protected, or improved without the approval 
of the redevelopment plan; 


(C) Explains the proposed uses after redevelopment of real 
property within the redevelopment area; 


(D) Describes any redevelopment projects within the redevelop- 
ment area proposed to be authorized by the redevelopment plan, 
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estimates the cost thereof, and explains the proposed method of 
financing such projects; 


(Œ) Describes any contracts, agreements, or other instruments 
creating an obligation for more than one year which are proposed to 
be entered into by the political subdivision or its redevelopment 
agency or both for the purpose of implementing the redevelopment 
plan; 


(F) Describes the type of relocation payments proposed to be 
authorized by the redevelopment plan; 


(G) Includes a statement that the proposed redevelopment plan 
conforms with the local comprehensive plan, master plan, zoning 
ordinance, and building codes of the political subdivision or ex- 
plains any exceptions thereto; 


(H) Estimates redevelopment costs to be incurred or made 
during the course of implementing the redevelopment plan; 


(I) Recites the last known assessed valuation of the redevelop- 
ment area and the estimated assessed valuation after redevelop- 
ment; 


(J) Provides that property which is to be redeveloped under the 
plan and which is either designated as a historic property under 
Article 2 of Chapter 10 of Title 44, the “Georgia Historic Preserva- 
tion Act,” or is listed on or has been determined by any federal 
agency to be eligible for listing on the National Register of Historic 
Places will not be: 


(i) Substantially altered in any way inconsistent with techni- 
cal standards for rehabilitation; or 


(ii) Demolished unless feasibility for reuse has been evaluated 
based on technical standards for the review of historic preserva- 
tion projects, 


which technical standards for rehabilitation and review shall be 
those used by the state historic preservation officer, although 
nothing in this subparagraph shall be construed to require ap- 
proval of a redevelopment plan or any part thereof by the state 
historic preservation officer; 


(K) Specifies the proposed effective date for the creation of the 
tax allocation district and the proposed termination date; 


(L) Contains a map specifying the boundaries of the proposed 
tax allocation district and showing existing uses and conditions of 
real property in the proposed tax allocation district; 


(M) Specifies the estimated tax allocation increment base of the 
proposed tax allocation district; 
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(N) Specifies ad valorem property taxes for computing tax allo- 
cation increments determined in accordance with Code Section 
36-44-9 and supported by any resolution required under paragraph 
(3) of Code Section 36-44-8; 


(O) Specifies the amount of the proposed tax allocation bond 
issue or issues and the term and assumed rate of interest applica- 
ble thereto; 


(P) Estimates positive tax allocation increments for the period 
covered by the term of the proposed tax allocation bonds; 


(Q) Specifies the property proposed to be pledged for payment or 
security for payment of tax allocation bonds which property may 
include positive tax allocation increments derived from the tax 
allocation district, all or part of general funds derived from the tax 
allocation district, and any other property from which bonds may 
be paid under Code Section 36-44-14, subject to the limitations of 
Code Sections 36-44-9 and 36-44-20; 


(R) If the plan proposes to include in the tax allocation incre- 
ment ad valorem taxes levied by a board of education, the plan 
shall contain a school system impact analysis addressing the 
financial and operational impact on the school system of the 
proposed redevelopment, including but not limited to an estimate 
of the number of net new public school students that could be 
anticipated as redevelopment occurs; the location of school facili- 
ties within the proposed redevelopment area; an estimate of 
educational special purpose local option sales taxes projected to be 
generated by the proposed redevelopment, if any; and a projection 
of the average value of residential properties resulting from rede- 
velopment compared to current property values in the redevelop- 
ment area; and 


(S) Includes such other information as may be required by 
resolution of the political subdivision whose area of operation 
includes the proposed redevelopment area. 


(10) “Resolution” means a resolution or ordinance by which a local 
legislative body takes official legislative action and any duly adopted 
amendment thereto. 


(11) “Special fund” means the fund provided for in subsection (c) of 
Code Section 36-44-11. 


(12) “Tax allocation bonds” means one or more series of bonds, 
notes, or other obligations issued by a political subdivision to finance, 
wholly or partly, redevelopment costs within a tax allocation district 
and which are issued on the basis of pledging for the payment or 
security for payment of such bonds positive tax allocation increments 
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derived from the tax allocation district, all or part of general funds 
derived from the tax allocation district, and any other property from 
which bonds may be paid under Code Section 36-44-14, as deter- 
mined by the political subdivision subject to the limitations of Code 
Sections 36-44-9 and 36-44-20. Tax allocation bonds shall not consti- 
tute debt within the meaning of Article IX, Section V of the Consti- 
tution. 


(13) “Tax allocation district” means a contiguous geographic area 
within a redevelopment area which is defined and created by resolu- 
tion of the local legislative body of a political subdivision pursuant to 
subparagraph (B) of paragraph (3) of Code Section 36-44-8 for the 
purpose of issuing tax allocation bonds to finance, wholly or partly, 
redevelopment costs within the area. 


(14) “Tax allocation increment” means that amount obtained by 
multiplying the total ad valorem property taxes, determined as 
provided in Code Section 36-44-9, levied within a tax allocation 
district in any year by a fraction having a numerator equal to that 
year’s taxable value of all taxable property subject to ad valorem 
property taxes within the tax allocation district minus the tax 
allocation increment base and a denominator equal to that year’s 
taxable value of all taxable property subject to ad valorem property 
taxes within the tax allocation district. In any year, a tax allocation 
increment is “positive” if the tax allocation increment base is less 
than that year’s taxable value of all taxable property subject to ad 
valorem property taxes and “negative” if such base exceeds such 
taxable value. 


(15) “Tax allocation increment base” means the taxable value of all 
taxable property subject to ad valorem property taxes, as certified by 
the state revenue commissioner, located within a tax allocation 
district on the effective date such district is created pursuant to Code 
Section 36-44-8. 


(16) “Taxable property” means all real and personal property 
subject to ad valorem taxation by a political subdivision, including 
property subject to local ad valorem taxation for educational pur- 
poses. 


(17) “Taxable value” means the current assessed value of taxable 
property as shown on the tax digest of the county in which the 
property is located. 


History. — Code 1981, § 36-44-3, en- § 36/HB 79; Ga. L. 2019, p. 568, § 1/HB 
acted by Ga. L. 2009, p. 158, § 2/HB 63; 349. 
Ga. L. 2010, p. 878, § 36/HB 1387; Ga. L. The 2019 amendment, effective July 
2011, p. 752, § 36/HB 142; Ga. L. 2012, p. 1, 2019, in paragraph (2), added the sec- 
775, § 36/HB 942; Ga. L. 2013, p. 141, ond sentence, and substituted “Such 
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term” for “’Area of operation’” at the be- 
ginning of the third sentence. 


36-44-4, Local legislative bodies serving as redevelopment 
agency; common redevelopment agency. 


(a) As an alternative to the creation of a redevelopment agency 
provided for by subsections (b) through (f) of this Code section, the local 
legislative body of a political subdivision, by resolution, may designate 
itself as its respective redevelopment agency and may exercise, within 
its respective area of operation, the redevelopment powers provided by 
this chapter. 


(b) The local legislative body of a political subdivision may create a 
public body corporate and politic to serve as its redevelopment agency. 
Any such public corporation may be created by resolution adopted by 
the local legislative body of the political subdivision. Such resolution 
may provide for the membership of the board of directors of such public 
corporation and their terms of office, for the powers and duties of such 
public corporation, and for such other matters as may reasonably be 
necessary and convenient for the creation and activation of such public 
corporation as the redevelopment agency of the political subdivision. 


(c) In the event a political subdivision has activated a public corpo- 
ration as its “urban redevelopment agency” or designated a housing 
authority as its “urban redevelopment agency” pursuant to Code 
Sections 36-61-17 and 36-61-18 of the “Urban Redevelopment Law,” the 
local legislative body of such political subdivision may designate such 
public corporation as its redevelopment agency for the purposes of this 
chapter. Any action taken pursuant to the authority of this subsection 
shall be by resolution duly adopted by the local legislative body of the 
political subdivision. 


(d) Any county, municipality, and consolidated government, or any 
combination of such political subdivisions, by resolution of their respec- 
tive local legislative bodies, may jointly create a public corporation, or 
designate an existing public corporation which already exercises “rede- 
velopment powers” under any other law, to serve as the common 
redevelopment agency on behalf of such political subdivisions. The 
membership of the board of directors and their terms of office of any 
such jointly created public corporation and the powers and duties of 
such public corporation shall be as mutually agreed upon by the local 
legislative bodies of the participating political subdivisions, as evi- 
denced by a resolution duly adopted by each such local legislative body. 
In the event a public corporation is created or designated, as authorized 
in this Code section, to serve as the common redevelopment agency of 
two or more political subdivisions, then the area of operation of such 
redevelopment agency shall be the combined areas of operation of the 
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political subdivisions jointly creating or designating such redevelop- 
ment agency. 


(e) A political subdivision may participate in the creation or desig- 
nation of a public corporation to serve as a common redevelopment 
agency as provided by subsection (d) of this Code section as well as 
create or designate a public corporation to serve as the redevelopment 
agency of the political subdivision. In such event, the members of the 
board of directors of the public corporation created or designated as the 
redevelopment agency of the political subdivision may also serve, in 
accordance with the provisions of the resolution of the local legislative 
body of the political subdivision participating in the creation or desig- 
nation of a public corporation to serve as a common redevelopment 
agency, as members of the board of directors of the jointly created public 
corporation. 


(f) For purposes of redevelopment in its downtown area, any munic- 
ipality may designate a downtown development authority created 
pursuant to Chapter 42 of this title to serve as a redevelopment agency. 
Such designation shall not affect any other redevelopment agency that 
may exist as a part of the municipality. The area of operation of any 
downtown development agency designated as a redevelopment agency 
pursuant to this subsection shall not exceed the area of operation of the 
downtown development authority established pursuant to Chapter 42 
of this title. 


History. — Code 1981, § 36-44-4, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-5. Power of political subdivision. 


(a) Subject to the limitation of subsection (b) of this Code section, a 
political subdivision may exercise any powers necessary or convenient 
to carry out the purposes of this chapter, including, but not limited to, 
the power to: 


(1) Describe the boundaries of one or more redevelopment areas 
within its area of operation, but any redevelopment area so described 
shall conform to the definition of a redevelopment area provided by 
paragraph (7) of Code Section 36-44-3; 


(2) Cause redevelopment plans to be prepared, to approve by 
resolution the plans, and to implement the provisions and effectuate 
the purposes of the plans; 


(3) Create within redevelopment areas tax allocation districts and 
define the boundaries thereof or designate an entire redevelopment 
area as a tax allocation district; 


(4) Define the boundaries of portions of a redevelopment area or an 
entire redevelopment area for the implementation of redevelopment 
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plans other than plans calling for the creation of tax allocation 
districts; 


(5) Issue tax allocation bonds; 


(6) Deposit moneys into and disburse moneys from the special fund 
of any tax allocation district; 


(7) Enter into and execute any contracts, leases, mortgages, or 
other agreements, including agreements with bondholders or lend- 
ers, determined by the local legislative body to be necessary or 
convenient to implement the provisions and effectuate the purposes 
of redevelopment plans. The contracts or agreements may include 
conditions, restrictions, or covenants which either run with the land 
or otherwise regulate the use of land; 


(8) Acquire and retain or acquire and dispose of property or 
interests therein for redevelopment purposes or use or dispose of 
property or interests therein presently owned by the political subdi- 
vision for redevelopment purposes; and any disposition of such 
property or interests therein may be by public or private sale or lease; 
and 


(9) Exercise, for the purposes of this chapter, any powers conferred 
upon political subdivisions by Chapter 61 of this title, the “Urban 
Redevelopment Law.” 


(b) The powers granted to political subdivisions by subsection (a) of 
this Code section and by this chapter and any powers delegated to a 
redevelopment agency pursuant to Code Section 36-44-6 may be exer- 
cised only for the purpose of adopting and implementing redevelopment 
plans, but this limitation shall not be construed to interfere with the 
exercise of any power now or hereafter possessed by a political subdi- 
vision which is granted by any other law. 


History. — Code 1981, § 36-44-5, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-6. Delegation of powers; limitations on delegation. 


(a) Subject to the limitations of subsection (b) of this Code section, 
the local legislative body of a political subdivision, by resolution, may 
delegate any of its redevelopment powers to its redevelopment agency 
created or designated pursuant to Code Section 36-44-4. The local 
legislative body shall have authority to delegate some or all such 
powers in such manner and pursuant to such terms and conditions as 
the local legislative body shall provide by resolution. Any such resolu- 
tion shall specify any powers delegated to a redevelopment agency, and 
such resolution may be amended, modified, or repealed by the local 
legislative body adopting it. 
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(b) Any delegation of redevelopment powers pursuant to the author- 
ity of subsection (a) of this Code section shall be limited by the following 
requirements: 


(1) Any redevelopment plan must be approved by resolution of the 
local legislative body of the political subdivision as a condition 
precedent to the implementation of said redevelopment plan, and 
such approval shall be subject to the requirements of Code Section 
36-44-7; 


(2) The boundaries of any redevelopment area must be described 
by resolution of the local legislative body of the political subdivision; 


(3) A tax allocation district must be created by resolution of the 
local legislative body of the political subdivision; 


(4) The issuance of any tax allocation bonds shall be by resolution 
of the local legislative body of the political subdivision; 


(5) The power of eminent domain may only be exercised under this 
chapter by the local legislative body of a political subdivision; and 


(6) A local legislative body may not delegate to a redevelopment 
agency created under subsection (b), (c), (d), or (e) of Code Section 
36-44-4 any urban redevelopment project powers except those which 
may be conferred on an urban redevelopment agency under Code 
Section 36-61-17 of the “Urban Redevelopment Law.” 


History. — Code 1981, § 36-44-6, en- 2009, p. 8, § 36, irreconcilably conflicted 
acted by Ga. L. 2009, p. 158, § 2/HB 63. with and was treated as superseded by 

Code Commission notes. — The Ga. L. 2009, p. 158, § 2. See County of 
amendment of this Code section by Ga. L. Butts v. Strahan, 151 Ga. 417 (1921). 


36-44-7. Approval of redevelopment plans. 


(a) A redevelopment plan may be proposed by the redevelopment 
agency of a political subdivision, but such plan may not be implemented 
until it is approved by the adoption of a resolution of the local legislative 
body of the political subdivision as provided in this chapter. 


(b) When a proposed redevelopment plan is prepared, it shall be 
submitted by the redevelopment agency to the local legislative body. 
Within the 60 day period after the plan is submitted, the local 
legislative body shall hold at least one public hearing on the proposed 
redevelopment plan. The local legislative body shall cause the time, 
date, place, and purpose of each such public hearing to be advertised in 
one or more newspapers of general circulation within the area of 
operation of the political subdivision at least once during a period of five 
days immediately preceding the date of each public hearing. 


(c) Within 45 days after completing the public hearings required by 
subsection (b) of this Code section, the local legislative body of the 
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political subdivision shall schedule and hold a meeting of the local 
legislative body for the purpose of considering the approval of the 
redevelopment plan. The local legislative body shall cause the date, 
time, place, and purpose of such meeting to be advertised in one or more 
newspapers of general circulation within the area of operation of the 
political subdivision at least once during a period of five days immedi- 
ately preceding the date of such meeting. At such meeting the redevel- 
opment plan shall be approved as submitted, amended and approved, or 
rejected and returned to the redevelopment agency for further consid- 
eration. Any redevelopment plan rejected by the local legislative body 
shall be returned to the redevelopment agency and shall be subject to 
the public hearing requirements of subsection (b) of this Code section if 
it is again submitted to the local legislative body for approval, either in 
the same or amended form. 


(d) Once approved by the local legislative body, a redevelopment plan 
may be amended only by the local legislative body of the political 
subdivision. The local legislative body shall cause the date, time, place, 
and purpose of any meeting of the local legislative body at which an 
amendment to a redevelopment plan is to be considered to be advertised 
in the same manner as prescribed by subsection (c) of this Code section 
for a meeting to consider the adoption of a redevelopment plan. 


History. — Code 1981, § 36-44-7, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-8. Creation and implementation of tax allocation dis- 
tricts. 


In order to create and carry out the purposes of a tax allocation 
district, the following steps are required: 


(1) Preparation by the redevelopment agency of a redevelopment 
plan for the proposed tax allocation district and its submission for 
consent to the political subdivision or board of education required to 
consent, if the plan proposes to include in the tax allocation incre- 
ment ad valorem property taxes levied by a political subdivision or 
board of education required to consent to such inclusion under Code 
Section 36-44-9, or if the plan proposes to pledge for payment or 
security for payment of tax allocation bonds and other redevelopment 
costs the general funds of a county required to consent to such 
inclusion under Code Section 36-44-9; 


(2) Submission of the redevelopment plan to the local legislative 
body of the political subdivision whose area of operation will include 
the tax allocation district; 


(3) Adoption by the local legislative body of a resolution approving 
the redevelopment plan and which: 
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(A) Describes the boundaries of the tax allocation district with 
sufficient definiteness to identify with ordinary and reasonable 
certainty the territory included. The boundaries shall include only 
those whole units of property assessed for ad valorem property tax 
purposes; 


(B) Creates the district on December 31 following the adoption of 
the resolution or on December 31 of a subsequent year as deter- 
mined by the local legislative body; 


(C) Assigns a name to the district for identification purposes. 
The first district created shall be known as “Tax Allocation District 
Number 1,” followed by the name of the political subdivision within 
whose area of operation the district is located; 


(D) Specifies the estimated tax allocation increment base; 


(E) Specifies ad valorem property taxes to be used for computing 
tax allocation increments; 


(F) Specifies the property proposed to be pledged for payment or 
security for payment of tax allocation bonds which property may 
include positive tax allocation increments derived from the tax 
allocation district, all or part of general funds derived from the tax 
allocation district, and any other property from which bonds may 
be paid under Code Section 36-44-14, as determined by the political 
subdivision subject to the limitations of Code Sections 36-44-9 and 
36-44-20; and 


(G) Contains findings that: 


(i) The redevelopment area on the whole has not been subject 
to growth and development through private enterprise and 
would not reasonably be anticipated to be developed without the 
approval of the redevelopment plan or includes one or more 
natural, historical, or cultural assets which have not been 
adequately preserved or protected and such asset or assets would 
not reasonably be anticipated to be adequately preserved, pro- 
tected, or improved without the approval of the redevelopment 
plan; and 


(ii) The improvement of the area is likely to enhance the value 
of a substantial portion of the other real property in the district. 


If any information required to be included in the resolution 
approving the redevelopment plan under subparagraphs (A) 
through (G) of this paragraph is contained in the redevelopment 
plan, then the resolution approving the redevelopment plan may 
incorporate by reference that portion of the redevelopment plan 
containing said information; and 
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(4) A certified copy of any resolution giving the consent required 
under paragraph (1) of this Code section must be submitted to the 
local legislative body of the political subdivision whose area of 
operation will include the tax allocation district prior to inclusion of 
such ad valorem property taxes or general funds in calculation of the 
tax allocation increment. 


History. — Code 1981, § 36-44-8, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-9. Computing tax allocation increments; property tax in- 
cluded; use of tax funds. 


(a) When a tax allocation district is created within the area of 
operation of a municipality by the local legislative body of such 
municipality, property taxes for computing tax allocation increments 
shall be based on all ad valorem property taxes levied by the munici- 
pality. If the municipality has an independent school system, ad 
valorem property taxes levied for educational purposes by the munici- 
pality shall be included in computing the tax allocation increments if 
the local legislative body of the municipality is empowered to make the 
determination of the municipal ad valorem tax millage rate for educa- 
tional purposes. If the board of education of the independent school 
system is empowered to set the ad valorem tax millage rate for 
educational purposes and the local legislative body of the municipality 
does not have the authority to modify such rate set by the board of 
education, the tax allocation increment shall not be computed on the 
basis of municipal taxes for educational purposes unless the board of 
education of the independent school system consents, by resolution duly 
adopted by said board of education, to the inclusion of educational ad 
valorem property taxes as a basis for computing tax allocation incre- 
ments. 


(b) County ad valorem property taxes may be included in the 
computation of tax allocation increments of a municipal tax allocation 
district if the local legislative body of the county consents to such 
inclusion by resolution duly adopted by said local legislative body. For 
those municipalities which do not have an independent school system, 
ad valorem property taxes levied for county school district purposes 
may be included in the computation of tax allocation increments of a 
municipal tax allocation district if the county board of education or the 
local legislative body of the county, whichever is authorized to establish 
the ad valorem tax millage rate for educational purposes, consents to 
such inclusion by resolution duly adopted by said board of education or 
local legislative body, respectively. 


(c) When a tax allocation district is created within the area of 
operation of a county by the local legislative body of the county, property 


833 


36-44-9 LOCAL GOVERNMENT 36-44-9 


taxes for computing tax allocation increments shall be based on all 
county ad valorem property taxes levied for county governmental 
purposes. Ad valorem property taxes levied for county school district 
purposes may be included in the computation of tax allocation incre- 
ments for a county tax allocation district if the board of education of the 
county school district or the local legislative body of the county, 
whichever is authorized to establish the ad valorem tax millage rate for 
educational purposes, consents to such inclusion by resolution duly 
adopted by said board of education or local legislative body, respectively. 


(d) When a tax allocation district is created within the area of 
operation of a consolidated government by the local legislative body of 
the consolidated government, property taxes for computing tax alloca- 
tion increments shall be based on all consolidated government ad 
valorem property taxes levied for consolidated government purposes. 
Ad valorem property taxes levied for school district purposes within the 
boundaries of the consolidated government may be included in the 
computation of tax allocation increments for a consolidated government 
tax allocation district if the board of education of such school district or 
the local legislative body of the consolidated government, whichever is 
authorized to establish the ad valorem tax millage rate for educational 
purposes within the school district, consents to such inclusion by 
resolution duly adopted by said board of education or local legislative 
body, respectively. 


(e) The resolution of any county, municipality, consolidated govern- 
ment, or board of education consenting to the inclusion of ad valorem 
property taxes in the computation of tax increments shall not specify 
the inclusion of any ad valorem property taxes not specified in the 
resolution creating the tax allocation district. 


(£) A county may pledge all or part of county general funds derived 
from a municipal tax allocation district for payment or security of 
payment of tax allocation bonds issued by the municipality and for 
payment of other redevelopment costs of the tax allocation district if the 
local legislative body of the county consents to the use of such general 
funds by resolution duly adopted by said local legislative body. 


(g) Any consent by a local board of education to the inclusion of 
educational ad valorem property taxes as a basis for computing tax 
allocation increments and any authorization to use such funds for such 
purposes that was approved before January 1, 2009, and not rescinded 
or repealed prior to April 22, 2009, is ratified and confirmed pursuant to 
the authority granted by Article IX, Section II, Paragraph VII of the 
Constitution, as amended by a resolution ratified at the November, 
2008 general election, Ga. L. 2008, p. 777, to authorize the use of county, 
municipal, and school tax funds, or any combination thereof, for 
redevelopment purposes and programs notwithstanding Article VIII, 
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Section VI or any other provision of the Constitution and regardless of 
whether any county, municipality, or local board of education approved 


the use of such tax funds for such purposes and programs before or after 


January 1, 2009. 


History. — Code 1981, § 36-44-9, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63; 
Ga. L. 2012, p. 775, § 36/HB 942. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2009, “prior to 
April 22, 2009,” was substituted for “prior 
to the effective date of this Code section” 
in subsection (g). 


JUDICIAL DECISIONS 


Use of local school taxes for rede- 
velopment. — School system, develop- 
ment authority, and others were properly 
granted summary judgment in a suit chal- 
lenging the allocation of school taxes be- 
cause the 2008 amendments to Ga. Const. 


0.C.G.A. § 36-44-9(g), governing tax allo- 
cation districts, changed the law and ret- 
roactively allowed use of local school taxes 
for general redevelopment purposes. 
Sherman v. Atlanta Indep. Sch. Sys., 293 
Ga. 268, 744 S.E.2d 26 (2018). 


1983, Art. IX, Sec. II, Para. VII(b) and 


36-44-10. Determination of tax allocation increment base of tax 
allocation district; annual notice. 


(a) No later than the effective date of the creation of the tax 
allocation district, the redevelopment agency shall apply, in writing, to 
the state revenue commissioner for a determination of the tax alloca- 
tion increment base of the tax allocation district. Within a reasonable 
time, and not exceeding 60 days after the effective date of the creation 
of the tax allocation district, the state revenue commissioner shall 
certify such tax allocation increment base, as of the effective date of the 
creation of the tax allocation district, to the redevelopment agency, and 
such certification, unless amended pursuant to subsection (b) of this 
Code section, shall constitute the tax allocation increment base of the 
tax allocation district. 


(b) If the local legislative body of a political subdivision adopts an 
amendment to the resolution which created a tax allocation district and 
such amendment changes the boundaries of that tax allocation district 
so as to cause additional redevelopment costs for which tax allocation 
increments may be received by the political subdivision, the tax 
allocation increment base for the revised or amended district shall be 
redetermined pursuant to subsection (a) of this Code section as of the 
effective date of such amendment. The tax allocation increment base as 
redetermined under this subsection is effective for the purposes of this 
chapter only if it exceeds the original tax allocation increment base 
determined under subsection (a) of this Code section. 


(c) It is a rebuttable presumption that any property within a tax 
allocation district acquired or leased as lessee by the political subdivi- 
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sion, or any agency or instrumentality thereof, within one year imme- 
diately preceding the date of the creation of the district was so acquired 
or leased in contemplation of the creation of the district. The presump- 
tion may be rebutted by the political subdivision with proof that the 
property was so leased or acquired primarily for a purpose other than 
to reduce the tax allocation increment base. If the presumption is not 
rebutted, in determining the tax allocation increment base of the 
district, but for no other purpose, the taxable status of the property 
shall be determined as though such lease or acquisition had not 
occurred. 


(d) For each political subdivision whose area of operation includes a 
tax allocation district, the county board of tax assessors, joint 
city-county board of tax assessors, or board of tax assessors for a 
consolidated government, as the case may be, shall identify upon the 
tax digests of the political subdivision those parcels of property which 
are within each existing tax allocation district, specifying the name of 
each district. A similar notation shall appear on tax digests submitted 
to the state revenue commissioner pursuant to Code Section 48-5-302, 
relative to the submission of tax digests to the state revenue commis- 
sioner. 


(e) The county board of tax assessors, joint city-county board of tax 
assessors, or consolidated government board of tax assessors shall 
annually give notice to the county tax collector or tax commissioner and 
to the municipal official responsible for collecting municipal ad valorem 
property taxes as to both the current taxable value of property subject 
to ad valorem property taxes within each tax allocation district and the 
tax allocation increment base. The notice shall also explain that any 
taxes collected as a result of increases in the tax allocation increment 
base constitute tax allocation increments and shall be paid to the 
appropriate political subdivision as provided by subsection (b) of Code 
Section 36-44-11. 


History. — Code 1981, § 36-44-10, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-11. Positive tax allocation increments. 


(a) Positive tax allocation increments of a tax allocation district shall 
be allocated to the political subdivision which created the district for 
each year from the effective date of the creation of the district until that 
time when all redevelopment costs and all tax allocation bonds of the 
district have been paid or provided for, subject to any agreement with 
bondholders. General funds derived from the tax allocation district 
which have been pledged for payment or security for payment of tax 
allocation bonds and other redevelopment costs of the tax allocation 
district shall also be allocated to the political subdivision which created 
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the district for each year from the effective date of the creation of the 
district until that time when all redevelopment costs and all tax 
allocation bonds have been paid or provided for, subject to any agree- 
ment with bondholders. 


(b)(1) Each county tax collector or tax commissioner, municipal 
official responsible for collecting municipal ad valorem property 
taxes, or consolidated government official responsible for collecting 
consolidated government ad valorem property taxes shall, on the 
dates provided by law for the payment of taxes collected to the 
respective political subdivisions, pay over to the appropriate fiscal 
officer of each political subdivision having created a tax allocation 
district, out of taxes collected on behalf of such political subdivision, 
including but not limited to taxes collected for a political subdivision 
or board of education consenting, pursuant to Code Section 36-44-9, 
to inclusion of its ad valorem property taxes in the computation of tax 
allocation increments for that tax allocation district, that portion, if 
any, which represents positive tax allocation increments payable to 
such political subdivision. 


(2) In addition, each county shall, upon receipt, pay over to the 
appropriate fiscal officer of each municipality having created a tax 
allocation district that portion, if any, of its general funds derived 
from the tax allocation district which have been pledged for payment 
or security for payment of tax allocation bonds and for payment of 
other redevelopment costs of the tax allocation district pursuant to 
Code Section 36-44-9. 


(c) All positive tax allocation increments received for a tax allocation 
district shall be deposited into a special fund for the district upon 
receipt by the fiscal officer of the political subdivision. All general funds 
derived from the tax allocation district which have been pledged for 
payment or security for payment of tax allocation bonds and other 
redevelopment costs of the tax allocation district shall be deposited 
upon receipt into the special fund. Any lease or other contract payments 
made under the district’s redevelopment plan shall also be deposited 
upon receipt into the special fund. Moneys derived from positive tax 
allocation increments, general fund moneys, and moneys derived from 
lease or other contract payments shall be accounted for separately 
within the special fund. Moneys shall be paid out of the fund only to pay 
redevelopment costs of the district or to satisfy claims of holders of tax 
allocation bonds issued for the district. The local legislative body shall 
irrevocably pledge all or a part of such special fund to the payment of 
the tax allocation bonds. The special fund or designated part thereof 
may thereafter be used only for the payment of the tax allocation bonds 
and interest until they have been fully paid, and a holder of said bonds 
shall have a lien against the special fund or said designated part thereof 
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pledged for payment of said bonds and may either at law or in equity 
protect and enforce the lien. General funds derived from the tax 
allocation district may be used for payment of tax allocation bonds only 
to the extent that positive tax allocation increments and lease or other 
contract payments in the special fund are insufficient at any time to pay 
principal and interest due on such bonds. Subject to any agreement 
with bondholders, moneys in the fund may be temporarily invested in 
the same manner as other funds of the political subdivision. Except as 
provided in Code Section 36-44-20, general funds derived from the tax 
allocation district may be used for payment of tax allocation bonds only 
to the extent that positive tax allocation increments and lease or other 
contract payments in the special fund are insufficient at any time to pay 
the principal and interest due on such bonds. After all redevelopment 
costs and all tax allocation bonds of the district have been paid or 
provided for, subject to any agreement with bondholders, if there 
remains in the fund any moneys derived from positive tax allocation 
increments, they shall be paid over to each county, municipality, 
consolidated government, or county or independent board of education 
whose ad valorem property taxes were affected by the tax allocation 
district in proportion to the aggregate contribution of such taxes by 
such political subdivision less aggregate payments to such political 
subdivision pursuant to subparagraph (G) of paragraph (8) of Code 
Section 36-44-3 and in the same manner as the most recent distribution 
by the county tax collector or tax commissioner, municipal official 
responsible for collecting municipal ad valorem property taxes, or 
consolidated government official responsible for collecting consolidated 
government ad valorem property taxes. If there remains in the fund any 
other moneys, they shall be paid over to each political subdivision which 
contributed to the fund in proportion to the respective total contribution 
each made to the fund. 


History. — Code 1981, § 36-44-11, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-12. Termination of tax allocation districts. 


The existence of a tax allocation district shall terminate when the 
local legislative body, by resolution, dissolves the district, but no such 
resolution may be adopted until all redevelopment costs have been 
paid. 


History. — Code 1981, § 36-44-12, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 
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36-44-13. Payment of redevelopment costs. 


Payment of redevelopment costs may be made by any of the following 
methods or any combination thereof: 


(1) Payment by the political subdivision from the special fund of 
the tax allocation district; 


(2) Payment from the general funds of a political subdivision 
subject to the limitations of Code Sections 36-44-9 and 36-44-20; 


(3) Payment out of the proceeds of the sale of revenue bonds issued 
by the political subdivision pursuant to Chapter 61 of this title, the 
“Urban Redevelopment Law,” and revenue bonds may be issued 
under such law for redevelopment purposes within the meaning of 
this chapter; 


(4) Payment out of the proceeds of the sale of tax allocation bonds 
issued by the political subdivision under this chapter; 


(5) Payment from the proceeds from any loans made to a political 
subdivision pursuant to the authority of Code Section 36-44-16; and 


(6) Lease payments and other payments pursuant to contracts 
under a redevelopment plan. 


History. — Code 1981, § 36-44-13, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-14. Issuance of tax allocation bonds; authorization of tax 
allocation notes and other obligations; increasing se- 
curity and marketability amount; certificate of valida- 
tion; interest; redevelopment cost anticipation notes. 


(a) Only for the purpose of paying redevelopment costs for a tax 
allocation district created under this chapter, the local legislative body 
may issue tax allocation bonds. Tax allocation bonds are declared to be 
negotiable instruments. Tax allocation bonds issued under the provi- 
sions of this chapter are declared to be issued for an essential public and 
governmental purpose and, together with interest thereon and income 
therefrom, shall be exempted from all taxes. 


(b) All tax allocation bonds, notes, and other obligations shall be 
authorized by resolution of the local legislative body, adopted by a 
majority vote of the members thereof at a regular or special meeting 
and without the necessity of a referendum or any electoral approval. 
The resolution shall state the name of the tax allocation district and the 
aggregate principal amount of the tax allocation bonds authorized. 


(c) Tax allocation bonds, notes, or other obligations issued by a local 
legislative body under this chapter shall be payable solely from the 
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property pledged, mortgaged, conveyed, assigned, hypothecated, or 
otherwise encumbered to secure or to pay such bonds, notes, or other 
obligations, which property shall be limited to real or personal property 
acquired pursuant to this chapter and the proceeds from any source 
from which redevelopment costs may be paid under Code Section 
36-44-13, but subject to the limitations of Code Sections 36-44-9 and 
36-44-20. Each such bond, note, or other obligation shall contain 
recitals as are necessary to show that it is only so payable and that it 
does not otherwise constitute an indebtedness or a charge against the 
general taxing power of the political subdivision or county or indepen- 
dent board of education consenting to the use of property taxes as a 
basis for computing tax allocation increments or consenting to the use 
of general funds derived from the tax allocation district. 


(d) To increase the security and marketability of tax allocation 
bonds, notes, or other obligations, a local legislative body may: 


(1) Create a lien for the benefit of the bondholders upon any public 
improvements or public works financed thereby or the revenues 
therefrom; and 


(2) Make covenants and do any and all acts not inconsistent with 
the Constitution or this chapter as may be necessary or convenient or 
desirable in order additionally to secure tax allocation bonds, notes, 
or other obligations or tend to make them more marketable according 
to the best judgment of the local legislative body. 


(e) Tax allocation bonds, notes, or other obligations shall bear such 
date or dates, shall mature at such time or times not more than 30 years 
from their respective dates, shall bear interest at such rate or rates 
which may be fixed or may fluctuate or otherwise change from time to 
time, shall be subject to redemption on such terms, and shall contain 
such other terms, provisions, covenants, assignments, and conditions 
as the resolution authorizing the issuance of such bonds, notes, or other 
obligations may permit or provide. The terms, provisions, covenants, 
assignments, and conditions contained in or provided or permitted by 
any resolution of the local legislative body authorizing the issuance of 
such tax allocation bonds, notes, or other obligations shall bind the 
members of the local legislative body then in office and their successors. 


(f) The local legislative body shall have power from time to time and 
whenever it deems it expedient to refund any tax allocation bonds by 
the issuance of new tax allocation bonds, whether or not the bonds to be 
refunded have matured, and may issue such bonds partly to refund 
bonds then outstanding and partly for any other purpose permitted 
under this chapter. The refunding bonds may be exchanged for the 
bonds to be refunded, with such cash adjustments as may be agreed 
upon, or may be sold at such price as the local legislative body may 
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determine and the proceeds applied to the purchase or redemption of 
the bonds to be refunded. 


(g) Tax allocation bonds may not be issued in an amount exceeding 
the estimated aggregated redevelopment costs for the tax allocation 
district. Any limitations with respect to interest rates or any maximum 
interest rate or rates found in Article 3 of Chapter 82 of this title, the 
“Revenue Bond Law,” the usury laws of this state, or any other laws of 
this state shall not apply to tax allocation bonds, notes, or other 
obligations of a local legislative body. 


(h) All tax allocation bonds issued by a local legislative body under 
this chapter shall be issued and validated under and in accordance with 
Article 3 of Chapter 82 of this title, the “Revenue Bond Law,” except as 
provided in this chapter. 


(i) Tax allocation bonds issued by a local legislative body may be in 
such form and may be subject to such exchangeability and transferabil- 
ity provisions as the bond resolution authorizing the issuance of such 
bonds or any indenture or trust agreement may provide. 


G) Tax allocation bonds shall bear a certificate of validation. The 
signature of the clerk of the superior court of the county in which the 
issuing local legislative body is located may be made on the certificate 
of validation of such bonds by facsimile or by manual execution, stating 
the date on which such bonds were validated; and such entry shall be 
original evidence of the fact of judgment and shall be received as 
original evidence in any court in this state. 


(k) In lieu of specifying the rate or rates of interest which tax 
allocation bonds to be issued by a local legislative body are to bear, the 
notice to the district attorney or the Attorney General, the notice to the 
public of the time, place, and date of the validation hearing, and the 
petition and complaint for validation may state that the bonds when 
issued will bear interest at a rate not exceeding a maximum per annum 
rate of interest, which rate may be fixed or may fluctuate or otherwise 
change from time to time, specified in such notices and petition and 
complaint or may state that, in the event the bonds are to bear different 
rates of interest for different maturity dates, none of such rates will 
exceed the maximum rate so specified, which rate may be fixed or may 
fluctuate or otherwise change from time to time; provided, however, 
that nothing in this Code section shall be construed as prohibiting or 
restricting the right of a local legislative body to sell such tax allocation 
bonds at a discount, even if in doing so the effective interest cost 
resulting therefrom would exceed the maximum per annum interest 
rate specified in such notices and in the petition and complaint. 


(1) The term “redevelopment costs” shall have the meaning pre- 
scribed in this chapter whenever that term is referred to in tax 
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allocation bond resolutions of a local legislative body, in tax allocation 
bonds, notes, or other obligations of a local legislative body, or in notices 
or proceedings to validate such bonds, notes, or other obligations of a 
local legislative body. 


(m) Subject to the limitations and procedures provided by this 
chapter, the agreements or instruments executed by a local legislative 
body may contain such provisions not inconsistent with law as shall be 
determined by the local legislative body. 


(n) The proceeds derived from the sale of all tax allocation bonds, 
notes, and other obligations issued by a local legislative body shall be 
held and used for the ultimate purpose of paying, directly or indirectly 
as permitted in this chapter, redevelopment costs or for the purpose of 
refunding any tax allocation bonds, notes, or other obligations issued in 
accordance with this chapter. 


(o) Issuance by a local legislative body of one or more series of tax 
allocation bonds, notes, or other obligations for one or more purposes 
shall not preclude it from issuing other tax allocation bonds, notes, or 
other obligations in connection with the same redevelopment plan or 
with any other redevelopment plan; but the proceeding wherein any 
subsequent bonds, notes, or other obligations are issued shall recognize 
and protect any prior loan agreement, mortgage, deed to secure debt, 
trust deed, security agreement, or other agreement or instrument made 
for any prior issue of bonds, notes, or other obligations, unless in the 
resolution authorizing such prior issue the right is expressly reserved to 
the local legislative body to issue subsequent bonds, notes, or other 
obligations on a parity with such prior issue. Once the political 
subdivision certifies by resolution that all tax allocation bonds contem- 
plated by the redevelopment plan and all amendments thereto have 
been issued and all other redevelopment costs within a tax allocation 
district have been paid, all positive tax allocation increments collected 
within a tax allocation district shall be used to retire outstanding tax 
allocation bonds prior to their stated maturities, subject to any agree- 
ments made by the political subdivision with bondholders. 


(p) A local legislative body shall have the power and is authorized, 
whenever tax allocation bonds of the local legislative body shall have 
been validated as provided in this chapter, to issue from time to time its 
notes in anticipation of such bonds as validated and to renew from time 
to time any such notes by the issuance of new notes, whether or not the 
notes to be renewed have matured. The local legislative body may issue 
such bond anticipation notes only to provide funds which would 
otherwise be provided by the issuance of the bonds as validated. Such 
notes may be authorized, sold, executed, and delivered in the same 
manner as bonds. As with its bonds, the local legislative body may sell 
such notes at public sale or at private sale. Any resolution or resolutions 


842 


36-44-14 REDEVELOPMENT POWERS 36-44-16 


authorizing such notes of the local legislative body or any issue thereof 
may contain any provisions which the local legislative body is autho- 
rized to include in any resolution or resolutions authorizing bonds of the 
local legislative body to any issue thereof; and the local legislative body 
may include in any such notes any terms, covenants, or conditions 
which the local legislative body is authorized to include in any bonds. 
Validation of such bonds shall be a condition precedent to the issuance 
of such notes, but it shall not be required that such notes be judicially 
validated. Bond anticipation notes shall not be issued in an amount 
exceeding the par value of the bonds in anticipation of which they are 
to be issued. 


History. — Code 1981, § 36-44-14, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-15. Determining tax millage rate; no freeze to ad valorem 
tax millage. 


For the purpose of fixing the tax millage rate to fund the annual 
budget of each political subdivision or county or independent board of 
education having the power to levy taxes or set ad valorem tax millage 
rates on property located within a tax allocation district, which has 
consented to the inclusion of its ad valorem property taxes for the 
computation of tax allocation increments as provided in Code Section 
36-44-9, the taxable value of property subject to ad valorem property 
taxes within a tax allocation district shall not exceed the tax allocation 
increment base of the district until the district is terminated. Nothing 
in this chapter shall be construed to freeze the ad valorem tax millage 
rate of any political subdivision or county or independent board of 
education consenting to the inclusion of its ad valorem property taxes 
as a basis for computing tax allocation increments, and any such rate 
may be increased or decreased at any time after the creation of a tax 
allocation district in the same manner and under the same authority 
that such rate has been previously fixed by such political subdivision or 
county or independent board of education. 


History. — Code 1981, § 36-44-15, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-16. Loans for financing redevelopment costs. 


As an additional source for financing redevelopment costs, a political 
subdivision or its redevelopment agency may borrow funds from finan- 
cial institutions and, in connection therewith, may pledge or assign 
lease contracts or revenue received from lease contracts on property 
owned by the political subdivision or its redevelopment agency within a 
redevelopment area. A political subdivision or its redevelopment agency 
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is authorized to enter into contracts with financial institutions for the 
purpose of exercising the authority provided by this Code section, and 
such contracts may obligate the political subdivision or its redevelop- 
ment agency for any number of years not exceeding 25. Contractual 
obligations incurred by a political subdivision pursuant to this Code 
section shall not constitute debt within the meaning of Article IX, 
Section V of the Constitution. 


History. — Code 1981, § 36-44-16, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-17. Limitation on creation of tax allocation district. 


No political subdivision may create a tax allocation district when the 
total current taxable value of property subject to ad valorem property 
taxes within the proposed district plus the total current taxable value 
of property subject to ad valorem property taxes within all its existing 
tax allocation districts exceeds 10 percent of the total current taxable 
value of all taxable property located within the area of operation of the 
political subdivision. 


History. — Code 1981, § 36-44-17, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-18. Application of Urban Redevelopment Law. 


It is specifically provided that Code Section 36-61-16 of the “Urban 
Redevelopment Law,” which Code section provides for cooperation 
among public bodies for redevelopment purposes under said law, shall 
be applicable to the exercise of redevelopment powers provided by this 
chapter. 


History. — Code 1981, § 36-44-18, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-19. Contracting with private individuals or entities. 


A political subdivision may enter into any contract relating to the 
exercise of its redevelopment powers under this chapter with any 
private persons, firms, corporations, or business entities for any period 
not exceeding 30 years. Such contracts may include, without being 
limited to, contracts to convey or otherwise obligate real property for 
redevelopment under this chapter although that property has not yet 
been acquired at the time of contracting by the county or municipality. 


History. — Code 1981, § 36-44-19, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 
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36-44-20. Requirement of insufficiency. 


(a) Notwithstanding any other provisions of this chapter, a local 
legislative body may use, pledge, or otherwise obligate its general funds 
for payment or security for payment of tax allocation bonds issued or 
incurred under this chapter but only if those general funds are derived 
from a designated tax allocation district and used for payment or 
security for payment of tax allocation bonds issued or incurred under 
this chapter for redevelopment of that district and only to the extent 
that positive tax increments or lease or other contract payments in that 
district’s special fund are insufficient at any time to pay principal and 
interest due on such bonds. 


(b) The requirement of insufficiency provided for in subsection (a) of 
this Code section may be satisfied by adoption of a resolution of the local 
legislative body finding that positive tax increments or lease or other 
contract payments in the district’s special fund will be insufficient to 
pay principal and interest on bonds to be issued to finance redevelop- 
ment costs for the redevelopment described in the redevelopment plan. 


History. — Code 1981, § 36-44-20, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-21. Public employees and officials prohibited from hold- 
ing interest disclosures; voidability of prohibited 
transactions; misconduct in office. 


(a) No elected or appointed official or employee of a political subdi- 
vision or a board, commission, or redevelopment agency thereof shall 
voluntarily acquire any interest, direct or indirect, in any property 
included or planned to be included in a redevelopment area, or in any 
contract or transaction or proposed contract or transaction in connec- 
tion with the redevelopment of that redevelopment area. Where such 
acquisition is not voluntary, the interest acquired shall be immediately 
disclosed in writing to the local legislative body and such disclosure 
shall be entered upon the minutes of the local legislative body. Any such 
elected or appointed official or employee who, within two years imme- 
diately prior to the date the plan is submitted to a local legislative body 
under subsection (b) of Code Section 36-44-7, acquires ownership or 
control of any interest, direct or indirect, in any property which is 
included in the redevelopment area designated in that plan and who 
retains that ownership or control at the time that such plan is so 
submitted shall, at least 30 days prior to the date scheduled for the local 
legislative body to adopt the plan, disclose the interest in writing to the 
local legislative body and such disclosure shall be entered upon the 
minutes of the local legislative body, and that person shall not partic- 
ipate in any action by the political subdivision, board, commission, or 
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redevelopment agency thereof which affects that property. Any disclo- 
sure required to be made by this subsection shall concurrently be made 
to the redevelopment agency. 


(b) Any contract or transaction in violation of subsection (a) of this 
Code section or disclosure of which is not made as provided in that 
subsection (a) shall be voidable by the local legislative body. This 
subsection shall not apply to any indenture, agreement, contract, or 
transaction which constitutes security, direct or indirect, for payment of 
bonds or other obligations incurred pursuant to a redevelopment plan, 
and the judgment and order confirming and validating any such bonds 
or other obligations shall constitute a final and conclusive adjudication 
as to any such security. 


(c) Failure by an official or employee to comply with subsection (a) of 
this Code section shall constitute misconduct in office. 


History. — Code 1981, § 36-44-21, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-22. Approval of local law; expansion of authorities by 
localities prohibited. 


Redevelopment powers under this chapter may not be exercised by 
any political subdivision unless so authorized by a local law relating 
thereto, which local law may limit but may not expand those redevel- 
opment powers established by this chapter as to the local political 
subdivision to which the local law is applicable. Such local law, and all 
amendments thereto, shall become effective only if approved in a 
special election by a majority of the qualified voters voting of each 
political subdivision directly affected, which special election shall be 
held as provided in that local law, but in conformity with the require- 
ments for special elections pursuant to Title 21. 


History. — Code 1981, § 36-44-22, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


36-44-23. Cumulative and supplemental powers. 


The powers provided by this chapter are intended by the General 
Assembly to be cumulative and supplemental to any powers heretofore 
provided by law for counties, municipalities, and consolidated govern- 
ments of this state and not in lieu of any such heretofore existing 
powers. 


History. — Code 1981, § 36-44-23, en- 
acted by Ga. L. 2009, p. 158, § 2/HB 63. 


846 


T.36, C.45 MUNICIPAL TRAINING 36-45-2 


CHAPTER 45 
MUNICIPAL TRAINING 
Article 1 Sec. 


36-45-6 through 36-45-8. [Repealed]. 


In General . 
36-45-9. Report on accomplishments of 


Sec. institute. 

36-45-1. Short title. 

36-45-2. Legislative findings and intent. Article 2 

36-45-3. Definitions. 

36-45-4. Training of elected members of | Clerks of Governing Authorities of 
municipal governing authority. Municipalities 

36-45-5. Harold F. Holtz Municipal m 
Training Institute. 36-45-20. Training course. 


Law reviews. — For annual survey on 
local government law, see 42 Mercer L. 
Rev. 359 (1990). 


ARTICLE 1 
IN GENERAL 


36-45-1. Short title. 


This article shall be known and may be cited as the “Georgia 
Municipal Training Act.” 


History. — Code 1981, § 36-45-1, en- Code Commission notes. — Pursuant 
acted by Ga. L. 1990, p. 1642, § 2; Ga. L. to Code Section 28-9-5, in 1992, “article” 
2004, p. 983, § 1. was substituted for “chapter”. 


36-45-2. Legislative findings and intent. 


The General Assembly finds and declares that it is in the best 
interests of the citizens of this state to require newly elected members 
of a municipal governing authority to attend a course of training and 
education on matters pertaining to the administration and operation of 
municipal government. The purpose of such course shall be to instruct 
such individuals in the powers, duties, and responsibilities of their 
positions of public trust. 


History. — Code 1981, § 36-45-2, en- 
acted by Ga. L. 1990, p. 1642, § 2; Ga. L. 
2004, p. 988, § 1. 
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36-45-3. Definitions. 


As used in this article, the term: 


(1) “Institute” means the Harold F. Holtz Municipal Training 
Institute. 


(2) “Municipal governing authority” means the governing author- 
ity of a municipal corporation. 


(3) “State” means the State of Georgia and any department, board, 
bureau, commission, or other agency thereof. 


(4) “Vinson Institute” means the Carl Vinson Institute of Govern- 
ment of the University of Georgia. 


History. — Code 1981, § 36-45-3, en- to Code Section 28-9-5, in 1992, “article” 
acted by Ga. L. 1990, p. 1642, § 2; Ga. L. was substituted for “chapter” in the intro- 
1997, p. 860, § 1; Ga. L. 2004, p. 983,§ 1. ductory language. 

Code Commission notes. — Pursuant 


36-45-4. Training of elected members of municipal governing 
authority. 


(a) All persons elected as members of a municipal governing author- 
ity who were not serving as members of a municipal governing 
authority on July 1, 1990, shall enroll in, attend, and satisfactorily 
complete a course of training and education on matters pertaining to 
the administration and operations of municipal governments. Such 
course of training and education shall include, but not be limited to, 
orientation in local government finance and budgeting; methods of 
taxation; planning; public works and utilities; parks and recreation; 
environmental management; public safety; personnel management; 
responsiveness to the community; the ethics, duties, and responsibili- 
ties of members of a municipal governing authority or a chief executive 
officer; and such other matters as may be deemed necessary and 
appropriate by the Vinson Institute. 


(b) All expenses incurred by a newly elected member of a municipal 
governing authority related to the course of training and education 
authorized and required by subsection (a) of this Code section, includ- 
ing the reasonable costs of housing, travel, and meals, shall be paid 
from public funds appropriated for such purposes. All expenses not paid 
for by state funds shall be paid from municipal funds by the municipal 
governing authority whose newly elected member or members shall 
attend such course. 


History. — Code 1981, § 36-45-4, en- 


acted by Ga. L. 1990, p. 1642, § 2; Ga. L. 
2004, p. 983, § 1. 
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36-45-5. Harold F. Holtz Municipal Training Institute. 


(a) There is created and established the Harold F. Holtz Municipal 
Training Institute. Except as otherwise provided in Code Sections 
36-45-4 and 36-45-20, all costs of operating and conducting the institute 
shall be paid for from public funds appropriated for such purposes. 


(b) The Vinson Institute shall establish, in consultation with the 
Georgia Municipal Association, a committee of elected municipal offi- 
cials to design, implement, and administer the course of training and 
education required by Code Sections 36-45-4 and 36-45-20. 


(c) The course of training and education required by Code Sections 
36-45-4 and 36-45-20 shall be conducted by the institute under such 
rules, regulations, procedures, policies, requirements, and standards as 
prescribed from time to time by the committee established pursuant to 
subsection (b) of this Code section. 


(d) The committee established pursuant to subsection (b) of this 
Code section shall establish guidelines and procedures to permit any 
person elected or appointed as a member of a municipal governing 
authority after January 1 of a calendar year or any person who is 
unable to attend or complete the course of training and education when 
offered by the institute due to medical disability, providential cause, or 
any other reason deemed sufficient by such committee, to comply with 
the requirements of Code Sections 36-45-4 and 36-45-20. 


(e) The committee established pursuant to subsection (b) of this Code 
section shall perform such other duties and have such other powers and 
authority as may be necessary and proper or as prescribed by general 
law. 


History. — Code 1981, § 36-45-5, en- § 2; Ga. L. 2004, p. 983, § 1; Ga. L. 2005, 
acted by Ga. L. 1990, p. 1642, § 2; Ga. L. p. 60, § 36/HB 95. 
1992, p. 1899, §§ 1, 2; Ga. L. 1997, p. 860, 


36-45-6 through 36-45-8. 


Reserved. Repealed by Ga. L. 2004, p. 983, $ 1, effective May 17, 
2004. 


Code Commission notes. — Pursuant were based on Code 1981, §§ 36-45-6 
to Code Section 28-9-5, in 2004, these through 36-45-8, enacted by Ga. L. 1990, 
Code sections were “reserved” following p. 1642, § 2; Ga. L. 1992, p. 1899, §§ 1, 3; 
their repeal by Ga. L. 2004, p. 983, § 1. Ga. L. 1997, p. 860, § 2; Ga. L. 1999, p. 

Editor’s notes. — These Code sections 637, § 1. 
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36-45-9. Report on accomplishments of institute. 


On or before February 1 of each year, the Vinson Institute shall file a 
report to the Governor, the chairperson of the Senate State and Local 
Governmental Operations Committee, and the chairperson of the 
House Committee on State Planning and Community Affairs. The 
report shall include a summary of the accomplishments of the institute 
during the preceding calendar year, including, but not limited to, the 
total number of members of a municipal governing authority who 
attended the course of training and education offered by the institute; 
an outline of the institute’s programs for the current calendar year; an 
evaluation of the programs and services offered by the institute; and 
recommendations, if any, for legislation as may be necessary to improve 
the programs and services offered by the institute. 


History. — Code 1981, § 36-45-9, en- 
acted by Ga. L. 1990, p. 1642, § 2; Ga. L. 
1995, p. 10, § 36; Ga. L. 2004, p. 983, § 1. 


ARTICLE 2 
CLERKS OF GOVERNING AUTHORITIES OF MUNICIPALITIES 


36-45-20. Training course. 


(a) For purposes of this article, the term “clerk of the governing 
authority of a municipality” means an individual holding the office of 
city clerk pursuant to a municipal charter and who is normally 
employed in that capacity for 40 hours per week. 


(b) Any person hired or appointed to serve as the clerk of the 
governing authority of a municipality shall attend and complete a 
course of training on matters pertaining to the basic performance of his 
or her official duties. A city official who is an acting city clerk or who 
carries the dual responsibilities of both city manager and city clerk is 
exempt from such training. 


(c) The personnel of the Carl Vinson Institute of Government are 
authorized to work with the members of the Georgia Municipal Clerks 
and Finance Officers Association and the Georgia Municipal Associa- 
tion in establishing and operating the training course provided for in 
subsection (b) of this Code section. 


(d) All reasonable expenses of attending the training course required 
by this Code section shall be paid from funds appropriated by the 
municipal governing authority for such purposes. 


History. — Code 1981, § 36-45-20, en- 1993, p. 91, § 36; Ga. L. 1997, p. 860, § 3; 
acted by Ga. L. 1992, p. 1899, § 4; Ga. L. Ga. L. 2004, p. 983, § 1. 
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CHAPTERS 46 THROUGH 59 


Reserved 


851 


T.36, C.60 


LOCAL GOVERNMENT 


T.36, C.60 


Provisions Applicable to Counties and Municipal 
Corporations 


Sec. 
36-60-1. 


36-60-2. 


36-60-3. 


36-60-4. 


36-60-5. 


36-60-6. 


36-60-6.1. 


36-60-7. 


36-60-8. 


36-60-9. 


36-60-10. 


36-60-11. 


CHAPTER 60 


GENERAL PROVISIONS 


Licensing of self-service mo- 
tor fuel dispensing pumps; 
penalty for operation without 
license or attendant. 
Contracts to provide indus- 
trial waste water treatment 
services. 

Restriction of adult book- 
stores and movie houses to 
certain areas. 

Removal of junked motor ve- 
hicles; adoption of ordinances; 
authority to contract for re- 
moval. 

Installation of road grates to 
accommodate bicycles. 
Utilization of federal work au- 
thorization program; “em- 
ployee” defined; issuance of li- 
cense; evidence of state 
licensure; annual reporting; 
standardized form affidavit; 
violation; investigations. 
Preservation and protection 
of abandoned or unmain- 
tained cemeteries [Repealed]. 
Use of excess proceeds of 
bonds issued to match state 
and federal allocations for 
hospital. 

Audit of county or municipal 
corporation or units thereof. 
Investigation of business for 
issuance of county or munici- 
pal license; criminal sanction 
for violation. 

Annual meeting and agree- 
ment between county and city 
representatives as to services 
in portion of city within 
county. 

Attorney General to receive a 
copy of any submission to the 
United States Department of 
Justice pursuant to federal 


Sec. 


36-60-12. 


36-60-13. 


36-60-14. 


36-60-15. 


36-60-15.1. 


36-60-16. 


36-60-17. 


36-60-17.1. 


36-60-17.2. 


36-60-18. 


36-60-19. 
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Voting Rights Act of 1965 [Re- 
pealed]. 

Electronic security systems; 
installation, service, opera- 
tion, sale, or lease by counties 
or municipal corporations. 
Multiyear lease, purchase, or 
lease-purchase contracts. 
Authority to enter into cer- 
tain one-year, or less, con- 
tracts; exception. 

Property subject to contract 
for lease purchase or install- 
ment purchase. 

Operation and maintenance 
of water treatment systems 
by private entities. 

Separate approval of munici- 
pal and county consolidation 
by referendum. 

Water supplier’s cut off of wa- 
ter to property because of in- 
debtedness of prior owner, oc- 
cupant, or lessee prohibited; 
records required; statement of 
past due amounts; limited 
liens for unpaid charges for 
water, gas, sewerage service, 
or electricity. 

Localities prohibited from re- 
quiring connection with or 
use of water supplied by a 
public water system except 
when other water unfit; 
charges or fees for services 
made available but not used 
prohibited; applicability. 
Limited exemption 
storm water fees. 
Obtaining real property 
within adjoining county 
which will be exchanged for 
federal property. 

Dispatch centers; required 
training for communications 


from 
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Sec. Sec. 
officers; exceptions; penalty 36-60-23. Volunteer firefighters for 
for noncompliance. counties and municipalities. 
36-60-20. Political subdivisions have no 36-60-24. Sale or use or ignition of con- 
liability for losses from any sumer fireworks products. 
cers en ofcom- 36-60-25. Certificates of public neces- 
pater SOlLWaAre: sity and convenience and me- 
36-60-21. Contracts with private com- Jailions for taxicabs. 
eae bo a. = Rae 36-60-26. Unlawful to issue backdated 
oe ee An license, permit, or other au- 
bridges to facilitate public thorizing document? daca 
transportation without addi- ARERR . 
anal tas revenues ments issued in violation void 
36-60-22. Rock quarry operations pro- a criminal penalty 
hibited under certain circum- OE VIO ener 
stances. 
Cross references. — Counties and ble state laws on powers of counties and 


municipalities generally, Ga. Const. 1983, 
Art. IX. Special elections in counties and 
municipalities pertaining to prohibition of 
package sale of distilled spirits, § 3-4-40 
et seq. Creation, powers, and authority of 
municipal, county, and other housing au- 
thorities, § 8-3-1 et seq. Duty of counties 
and municipalities to regulate activities 
which may result in soil erosion or sedi- 
mentation of waters and lands, § 12-7-4. 
Powers and duties of local fire depart- 
ments, T. 25, C. 3. County and municipal 
ordinances relating to inspection of meat, 
poultry, or dairy products, § 26-2-212. In- 
eligibility of county and municipal officials 
to serve as members of General Assembly, 
§ 28-1-13. County and municipal hospital 
authorities, § 31-7-70 et seq. Acquisition 
of property by counties, municipalities 
and others for transportation purposes 
generally, T. 32, C. 3. Group self-insurance 
programs for provision of workers’ com- 
pensation benefits for municipal and 
county employees, § 34-9-150 et seq. Lo- 
cal organizations for emergency manage- 
ment, § 38-3-27 et seq. Effect of applica- 


municipalities to regulate use of streets 
and highways under their jurisdiction, 
§ 40-6-370 et seq. Regulation of business 
of dealers in precious metals and gems, T. 
43, C. 37. Prohibition against requiring 
municipal or county officers or employees 
to reside within boundaries of municipal- 
ity or county, § 45-2-5. Agreements be- 
tween state revenue commissioner and 
counties or municipalities for purpose of 
collection by commissioner of tax levied by 
county or municipality when tax is also 
levied and collected by commissioner for 
state, § 48-2-10. County and municipal 
income taxes, § 48-7-140 et seq. Joint 
county and municipal sales and use tax, 
§ 48-8-80 et seq. General authority of 
counties and municipalities with regard to 
specific, business, and occupation taxes, T. 
48, C. 13. Power of Department of Admin- 
istrative Services to permit local political 
subdivisions to purchase supplies through 
state, § 50-5-100 et seq. 

Law reviews. — For annual survey 
article on local government law, see 50 
Mercer L. Rev. 263 (1998). 


36-60-1. Licensing of self-service motor fuel dispensing pumps; 
penalty for operation without license or attendant. 


(a) The governing authority of each county and municipal corpora- 
tion is authorized to license the operation of self-service motor fuel 
dispensing pumps and to charge a fee for each license. If the governing 
authority determines that the operation of self-service motor fuel 
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dispensing pumps will not be injurious to the health or welfare of the 
residents of the political jurisdiction affected, it shall grant a license to 
any applicant not otherwise disqualified by law who makes application 
on a form prescribed by the governing authority. The license shall be 


effective from January 1 to December 31 of each year. 


(b) It shall be unlawful for any person, firm, or corporation to operate 
a self-service motor fuel dispensing pump unless an attendant is 
present at the pump’s location and such person, firm, or corporation has 
obtained a valid license from the governing authority of the political 
jurisdiction affected. Any person, firm, or corporation violating this 
Code section shall be guilty of a misdemeanor. 


(c) This Code section shall not apply to motor fuel dispensing units 


which are not open to the public. 


History. — Ga. L. 1971, p. 683, §§ 1-3. 


Law reviews. — For article as to the 


Cross references. — Dispensing of power of Georgia local governments to 


gasoline at self-service pumps to holders 
of special disability permits, § 10-1-164.1. 
Motor fuel taxes generally, § 48-9-1 et 
seq. 


regulate the trades and occupations of its 
citizens, see 9 Ga. L. Rev. 115 (1974). 


JUDICIAL DECISIONS 


Statute is not unconstitutional. — 
Statute’s enactment was a proper exercise 
of the police power, and the statute’s del- 
egation on a local option basis of police 
power to the local governing authorities 
was a proper, and not unconstitutional, 


delegation. Stop-N-Go Markets of Ga., 
Inc. v. City of Clarkston, 238 Ga. 307, 232 
S.E.2d 906 (1977). 

Cited in J & L Oil Co. v. City of 
Carrollton, 230 Ga. 817, 199 S.E.2d 190 
(1973). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 38 Am. Jur. 2d, Ga- 
rages, and Filling and Parking Stations, 
§§ 12, 13, 122, 126. 

C.J.S. — 53 C.J.S., Licenses, § 142. 
101A C.J.S., Zoning and Land Planning, 
§§ 63, 125 et seq. 

ALR. — Public regulation or authoriza- 
tion of gasoline filling stations, 18 A.L.R. 
101; 29 A.L.R. 450; 34 A.L.R. 507; 42 
A.L.R. 978; 49 A.L.R. 767; 55 A.L.R. 256; 
79 A.L.R. 918; 96 A.L.R. 1337. 

Rights and remedies of parties in re- 
spect to lease of filling station, 83 A.L.R. 
1416; 126 A.L.R. 1375. 


Automobile gas filling or supply station 
as a nuisance, 124 A.L.R. 383. 

Right of one who acquires title to, or 
other interest in, real property to benefit 
of a license previously issued by the pub- 
lic, permitting use of property for a speci- 
fied purpose, 131 A.L.R. 1339. 

Validity and construction of statute or 
ordinance regulating or prohibiting 
self-service gasoline filling stations, 46 
A.L.R.3d 1393. 
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36-60-2. Contracts to provide industrial waste water treatment 


services. 


In order to comply with applicable state and federal water pollution 
control standards and to be eligible for grants-in-aid or other allot- 
ments, notwithstanding any provision of law to the contrary, each 
municipal corporation and each county of this state is authorized, in the 
discretion of its governing authority, to enter into valid and binding 
contracts with each other and with private persons, firms, associations, 
or corporations, for any period of time not to exceed 50 years, to provide 
industrial waste water treatment services to such private persons, 
firms, associations, or corporations, provided that such contracts shall 
provide that the charge for the services shall never be less than the 
actual cost to the municipal corporation or county for providing the 


services. 


History. — Ga. L. 1974, p. 617, § 1. 

Cross references. — Control of water 
pollution and surface-water use generally, 
§ 12-5-20 et seq. Regulation of solid waste 


handling, disposal, and treatment facili- 
ties, § 12-8-20 et seq. Contracts relating 
to provision of solid waste handling ser- 
vices, § 12-8-77. 


OPINIONS OF THE ATTORNEY GENERAL 


Exception to rule against binding 
successors in office. — O.C.G.A. 
§ 36-60-2, permitting municipalities to 
enter into multi-year contracts to provide 
industrial waste water treatment ser- 
vices, provides an explicit statutory excep- 
tion to O.C.G.A. § 36-30-3 and allows con- 
tracts between municipalities and certain 
private entities for periods up to 50 years. 
The contract must enable the municipal- 
ity to comply with the state and federal 


pollution standards and to receive public 
allotments. In addition, the contract must 
comply with the statutory requirement 
that the private corporation be charged a 
rate never less than the actual cost to the 
municipality. A contract meeting the 
above requirements would not violate the 
statutory prohibition against binding suc- 
cessors in office. 1992 Op. Atty Gen. No. 
92-4. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 61B Am. Jur. 2d, Pol- 
lution Control, §§ 148 et seq., 185 et seq. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1169, 1171. 


ALR. — Validity and construction of 
anti-water pollution statutes or ordi- 
nances, 32 A.L.R.3d 215. 


36-60-3. Restriction of adult bookstores and movie houses to 


certain areas. 


(a) As used in this Code section, the term: 


(1) “Adult bookstore” means any commercial establishment in 
which is offered for sale any book or publication, film, or other 
medium which depicts sexually explicit nudity or sexual conduct. 


855 


36-60-3 LOCAL GOVERNMENT 36-60-3 


(2) “Adult movie house” means any movie theater which on a 
regular, continuing basis shows films rated “X” by the Motion Picture 
Coding Association of America or any movie theater which presents 
for public viewing on a regular, continuing basis so-called “adult 
films” depicting sexual conduct. 


(3) “Explicit media outlet” means any commercial establishment 
which has an inventory of goods that is composed of at least 50 
percent of books, pamphlets, magazines, or other printed publica- 
tions, films, or other media which depict sexually explicit nudity or 
sexual conduct. 


(4) “Sexual conduct” means acts of masturbation, homosexuality, 
sodomy, sexual intercourse, or physical contact with a person’s 
clothed or unclothed genitals, pubic area, buttocks, or, if such person 
is female, breast which, to the average person, applying contempo- 
rary community standards, taken as a whole, lacks serious literary, 
artistic, political, or scientific value and predominantly appeals to the 
prurient interest, that is, a shameful or morbid interest in nudity or 
sex. 


(5) “Sexually explicit nudity” means a state of undress so as to 
expose the human male or female genitals or pubic area with less 
than a full opaque covering or the depiction of covered or uncovered 
male genitals in a discernibly turgid state which, to the average 
person, applying contemporary community standards, taken as a 
whole, lacks serious literary, artistic, political, or scientific value and 
predominantly appeals to the prurient interest, that is, a shameful or 
morbid interest in nudity or sex. 


(b) The governing authority of each county and municipal corpora- 
tion is authorized to enact, for their respective jurisdictions, ordinances 
which shall have the effect of restricting the operation of adult book- 
stores, explicit media outlets, and adult movie houses to areas zoned for 
commercial or industrial purposes; provided, however, that no explicit 
media outlet or adult movie house shall be located within 1,000 feet of 
any school building, school grounds, college campus, public place of 
worship, or area zoned primarily for residential purposes. As used in 
this subsection, the term “school building” shall apply only to public or 
private school buildings. The distance requirement provided in this 
subsection for explicit media outlets and adult movie houses shall not 
apply to said locations which hold lawful permits or business licenses 
on July 1, 1997. In determining the distance requirements provided for 
in this Code section, the measurement shall be from the closest 
property line on which the adult bookstore, explicit media outlet, or 
adult movie house is located to the closest property line on which the 
school, college, religious institution, public place of worship, or area 
zoned primarily for residential purposes is located. Nothing in this 
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Code section shall be construed so as to prohibit the adoption by the 
governing authority of any county or municipality of restrictions 
relating to the location of adult bookstores, explicit media outlets, and 
adult movie houses which are more stringent than the requirements of 


this Code section. 


(c) Any person, firm, or corporation violating any ordinance enacted 
pursuant to subsection (b) of this Code section shall be guilty of a 
misdemeanor. Each day of operation in violation shall be deemed a 


separate offense. 


History. — Ga. L. 1971, p. 888, §§ 1, 3, 
4; Ga. L. 1982, p. 3, § 36; Ga. L. 1997, p. 
855, § 1. 

Cross references. — Distribution of 
obscene materials, distribution of materi- 
als depicting nudity or sexual conduct, 
§ 16-12-80 et seq. Employment, use, per- 
suasion, inducement, enticement, or coer- 
cion of minor to engage in sexual conduct 
for a visual medium or performance, 
§ 16-12-100. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1997, in the 


fourth sentence of subsection (b), a comma 
was inserted following “worship” and “res- 
idential” was substituted for “residental”. 

Law reviews. — For article, “Evil An- 
gel Eulogy: Reflections on the Passing of 
the Obscenity Defense in Copyright,” see 
20 J. Intell. Prop. L. 209 (2013). 

For note, “Defending Against a Charge 
of Obscenity in the Internet Age: How 
Google Searches Can Illuminate Miller’s 
‘Contemporary Community Standards,” 
see 26 Ga. St. U. L. Rev. 1029 (2010). 


JUDICIAL DECISIONS 


Cited in 106 Forsyth Corp. v. Bishop, 
482 F.2d 280 (5th Cir. 1973); Sanders v. 
State, 231 Ga. 608, 203 S.E.2d 153 (1974); 


Coleman v. Bradford, 238 Ga. 505, 233 
S.E.2d 764 (1977). 


RESEARCH REFERENCES 


C.J.S. — 101A C.J.S., Zoning and Land 
Planning, §§ 125, 127, 449. 

ALR. — Right of one who acquires title 
to, or other interest in, real property to 
benefit of a license previously issued by 


the public, permitting use of property for a 
specified purpose, 131 A.L.R. 1339. 
Validity of statutes or ordinances re- 
quiring sex-oriented businesses to obtain 
operating licenses, 8 A.L.R.4th 130. 


36-60-4. Removal of junked motor vehicles; adoption of ordi- 
nances; authority to contract for removal. 


(a) Each county and municipal corporation shall have the authority 


to provide by ordinance for the removal and disposal of any discarded, 
dismantled, wrecked, scrapped, ruined, or junked motor vehicles or 
parts thereof, when requested by the owner or when such motor 
vehicles are in such a condition that they constitute a health hazard or 
unsightly nuisance, notwithstanding the fact that such motor vehicles 
may be located upon private property. 


(b) Each county and municipal corporation, in addition to the specific 
powers conferred upon it by this Code section, is vested with such 
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additional powers as shall be necessary to carry out the purposes of this 
Code section and shall have the authority to adopt all reasonable 
ordinances in order to carry out and effectuate the purposes of this Code 
section. Additionally, each county and municipality shall have the 
power and authority to contract with private individuals and firms for 
the removal of discarded, dismantled, wrecked, scrapped, ruined, or 
junked motor vehicles or parts thereof. 


(c) Nothing contained within this Code section shall be deemed to 
apply to any motor vehicle which is located within the premises of any 
junkyard complying with the laws of this state relating to the licensing 
and regulating of motor vehicle junkyards. 


History. — Ga. L. 1971, p. 670, §§ 1-3. of abandoned motor vehicles, T. 40, C. 11. 
Cross references. — Control of Removal and storage by landowners of 
junkyards, § 32-6-240 et seq. Disposition improperly parked vehicles, § 44-1-13. 
JUDICIAL DECISIONS 


Cited in Cherokee County v. Hause, 
229 Ga. App. 578, 494 S.E.2d 234 (1997). 


RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 101A C.J.S., Zoning and Land 


ipal Corporations, Counties, and Other Planning, § 139. 
Political Subdivisions, §§ 398, 400 et seq. 


36-60-5. Installation of road grates to accommodate bicycles. 


After July 1, 1978, each county and municipal corporation shall 
install all newly located grates upon any public roadway so as to 
accommodate bicycles traveling on the public road parallel to the lane 
of travel of vehicles proceeding over such roadways, except that this 
Code section shall not apply to limited access highways or other streets 
or roads on which bicycle travel is prohibited. 


History. — Ga. L. 1978, p. 257, § 1. 
JUDICIAL DECISIONS 


Existing sewer grates which have for the purpose of installing bicycle safe 
been adjusted due to street resurfacing grates. DeWaters v. City of Atlanta, 169 
are not considered newly located grates Ga. App. 41, 311 S.E.2d 232 (1983). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 39 Am. Jur. 2d, High- 
ways, Streets, and Bridges, § 448. 
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36-60-6. Utilization of federal work authorization program; 
“employee” defined; issuance of license; evidence of 
state licensure; annual reporting; standardized form 
affidavit; violation; investigations. 


(a) Every private employer with more than ten employees shall 
register with and utilize the federal work authorization program, as 
defined by Code Section 13-10-90. The requirements of this subsection 
shall be effective on January 1, 2012, as to employers with 500 or more 
employees, on July 1, 2012, as to employers with 100 or more employees 
but fewer than 500 employees, and on July 1, 2013, as to employers 
with more than ten employees but fewer than 100 employees. 


(b) For purposes of this Code section, the term “employee” shall have 
the same meaning as set forth in subparagraph (A) of paragraph (1.1) 
of Code Section 48-13-5, provided that such person is also employed to 
work not less than 35 hours per week. 


(c) Before any county or municipal corporation issues a business 
license, occupational tax certificate, or other document required to 
operate a business to any person engaged in a profession or business 
required to be licensed by the state under Title 48, the person shall 
provide evidence of such licensure to the appropriate agency of the 
county or municipal corporation that issues business licenses. No 
business license, occupational tax certificate, or other document re- 
quired to operate a business shall be issued to any person subject to 
licensure under Title 43 without evidence of such licensure being 
presented. 


(d)(1) Before any county or municipal corporation issues a business 
license, occupational tax certificate, or other document required to 
operate a business to any person, the person shall provide evidence 
that he or she is authorized to use the federal work authorization 
program or evidence that the provisions of this Code section do not 
apply. Evidence of such use shall be in the form of an affidavit as 
provided by the Attorney General in subsection (f) of this Code 
section attesting that he or she utilizes the federal work authoriza- 
tion program in accordance with federal regulations or that he or she 
employs fewer than 11 employees or otherwise does not fall within 
the requirements of this Code section. Whether an employer is 
exempt from using the federal work authorization program as re- 
quired by this Code section shall be determined by the number of 
employees employed by such employer on January 1 of the year 
during which the affidavit is submitted. The affidavit shall include 
the employer’s federally assigned employment eligibility verification 
system user number and the date of authority for use. The require- 
ments of this subsection shall be effective on January 1, 2012, as to 
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employers with 500 or more employees, on July 1, 2012, as to 
employers with 100 or more employees but fewer than 500 employ- 
ees, and on July 1, 2013, as to employers with more than ten 
employees but fewer than 100 employees. 


(2) Upon satisfying the requirements of paragraph (1) of this 
subsection, for all subsequent renewals of a business license, occupa- 
tion tax certificate, or other document, the person shall submit to the 
county or municipality his or her federal work authorization user 
number or assert that he or she is exempt from this requirement, 
provided that the federal work authorization user number provided 
for the renewal is the same federal work authorization user number 
as provided in the affidavit under paragraph (1) of this subsection. If 
the federal work authorization user number is different than the 
federal work authorization user number provided in the affidavit 
under paragraph (1) of this subsection, then the person shall be 
subject to the requirements of subsection (g) of this Code section. 


(e) Counties and municipal corporations subject to the requirements 
of this Code section shall provide an annual report to the Department 
of Audits and Accounts pursuant to Code Section 50-36-4 as proof of 
compliance with this Code section. Subject to funding, the Department 
of Audits and Accounts shall annually conduct an audit of no fewer than 
20 percent of such reporting agencies. 


(f) In order to assist private businesses and counties and municipal 
corporations in complying with the provisions of this Code section, the 
Attorney General shall provide a standardized form affidavit which 
shall be used as acceptable evidence demonstrating use of the federal 
employment eligibility verification system or that the provisions of 
subsection (b) of this Code section do not apply to the applicant. The 
form affidavit shall be posted by the Attorney General on the Depart- 
ment of Law’s official website no later than January 1, 2012. 


(g) Once an applicant for a business license, occupational tax certif- 
icate, or other document required to operate a business has submitted 
an affidavit with a federally assigned employment eligibility verifica- 
tion system user number, he or she shall not be authorized to submit a 
renewal application using a new or different federally assigned employ- 
ment eligibility verification system user number, unless accompanied 
by a sworn document explaining the reason such applicant obtained a 
new or different federally assigned employment eligibility verification 
system user number. 


(h) Any person presenting false or misleading evidence of state 
licensure shall be guilty of a misdemeanor. Any government official or 
employee knowingly acting in violation of this Code section shall be 
guilty of a misdemeanor; provided, however, that any person who 
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knowingly submits a false or misleading affidavit pursuant to this Code 
section shall be guilty of submitting a false document in violation of 
Code Section 16-10-20. It shall be a defense to a violation of this Code 
section that such person acted in good faith and made a reasonable 


attempt to comply with the requirements of this Code section. 


(i) Documents required by this Code section may be submitted 
electronically, provided the submission complies with Chapter 12 of 
Title 10. 


(j) The Attorney General shall be authorized to conduct an investi- 
gation and bring any criminal or civil action he or she deems necessary 
to ensure compliance with the provisions of this Code section. The 
Attorney General shall provide an employer who is found to have 
committed a good faith violation of this Code section 30 days to 
demonstrate to the Attorney General that such employer has come into 
compliance with this Code section. During the course of any investiga- 
tion of violations of this Code section, the Attorney General shall also 
investigate potential violations of Code Section 16-9-121.1 by employ- 


ees that may have led to violations of this Code section. 


History. — Code 1981, § 36-60-6, en- 
acted by Ga. L. 1992, p. 1553, § 1; Ga. L. 
2011, p. 794, § 12/HB 87; Ga. L. 2013, p. 
111, § 4/SB 160. 

Editor’s notes. — Former Code Sec- 
tion 36-60-6, pertaining to permits for 
disturbing burial places in land develop- 
ment, was based on Ga. L. 1973, p. 318, 
§§ 1, 2; Ga. L. 1987, p. 387, § 1, and was 
repealed and made reserved by Ga. L. 
1991, p. 924, § 1, effective April 11, 1991. 

Ga. L. 2011, p. 794, § 1/HB 87, not 
codified by the General Assembly, pro- 
vides that: “This Act shall be known and 
may be cited as the ‘Illegal Immigration 
Reform and Enforcement Act of 2011.” 

Ga. L. 2011, p. 794, § 21/HB 87, not 
codified by the General Assembly, pro- 
vides for severability, and provides, in 
part, that: “(b) The terms of this Act re- 
garding immigration shall be construed to 
have the meanings consistent with such 
terms under federal immigration law. 

“(c) The provisions of this Act shall be 
implemented in a manner consistent with 


federal laws governing immigration and 
civil rights.” 

Ga. L. 2011, p. 794, § 22/HB 87, not 
codified by the General Assembly, pro- 
vides, in part, that the amendment of this 
Code section shall apply to offenses and 
violations occurring on or after July 1, 
2011. 

Ga. L. 2013, p. 111, § 2/SB 160, not 
codified by the General Assembly, pro- 
vides that: “It is the intent of the General 
Assembly that all public employers and 
contractors at every tier and level use the 
federal work authorization program on all 
projects, jobs, and work resulting from 
any bid or contract and that every public 
employer and contractor working for a 
public employer take all possible steps to 
ensure that a legal and eligible workforce 
is utilized in accordance with federal im- 
migration and employment.” 

Law reviews. — For article on the 
2011 amendment of this Code section, see 
28 Ga. St. U. L. Rev. 35 (2011). For article 
on the 2013 amendment of this Code sec- 
tion, see 30 Ga. St. U. L. Rev. 173 (2018). 


36-60-6.1. Preservation and protection of abandoned or 
unmaintained cemeteries. 


Repealed by Ga. L. 1991, p. 924, § 2, effective April 11, 1991. 
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Editor’s notes. — This Code section 
was based on Ga. L. 1989, p. 14, § 36. 


36-60-7. Use of excess proceeds of bonds issued to match state 
and federal allocations for hospital. 


When any county or municipal corporation of this state has voted, 
issued, and sold, or hereafter votes, issues, and sells bonds with the 
proceeds of which to match state and federal allocations and contribu- 
tions and to build and equip a hospital in such county or municipal 
corporation, and because of increased contributions thereto by the state 
or the federal government the cost thereof is less than the architects or 
engineers estimate, or for other reasons there is an excess over the cost 
to such county or municipal corporation in the proceeds of the sale of 
such bonds, such county or municipal corporation, acting by and 
through its governing authority, may apply such excess to the cost of 
supplies for and of opening and operating such hospital or to the cost of 
constructing and equipping a nurses’ home to be used in connection 
therewith. Such excess of bond issues may be used and so applied 
whether the hospital is built and equipped through a contract made by 
the county or municipal corporation directly or is made through a 
hospital authority under Article 4 of Chapter 7 of Title 31, of which such 
county or municipal corporation is a participating unit. 


History. — Ga. L. 1952, p. 151, §§ 1, 2. 
Cross references. — Hospital author- 
ities, § 31-7-70 et seq. 


RESEARCH REFERENCES 


ALR. — Power of municipal corporation 
to provide hospital, 25 A.L.R. 612. 


36-60-8. Audit of county or municipal corporation or units 
thereof. 


Whenever an audit of the financial affairs of a county or municipal 
corporation or of an officer, board, department, unit, or other political 
subdivision of a county or municipal corporation is made pursuant to a 
requirement or to an authorization otherwise provided by law, the audit 
report shall include the auditor’s unqualified opinion upon the presen- 
tation of the financial position and the result of the operations of the 
governmental unit or office which is audited. If the auditor is unable to 
express an unqualified opinion, he or she shall so state and shall further 
detail the reasons for qualification or disclaimer of opinion. All such 
audits shall be conducted in conformity with generally accepted gov- 
ernment auditing standards. 


862 


36-60-8 


History. — Ga. L. 1967, p. 883, § 1; Ga. 
L. 1968, p. 464, § 1; Ga. L. 1994, p. 1083, 
§ 1. 

Cross references. — Minimum budget 
and auditing requirements for counties, 
municipalities, and other entities, T. 36, 
C. 81. Regulation of accountants, T. 43, C. 
3. 


GENERAL PROVISIONS 


36-60-10 


Editor’s notes. — Ga. L. 1994, p. 1083, 
§ 6, not codified by the General Assembly, 
provides: “No state agency shall make or 
transmit any state grant funds to any 
local government which has failed to pro- 
vide all the audits required by law within 
the preceding five years.” 


OPINIONS OF THE ATTORNEY GENERAL 


Sufficiency of audit. — An audit of 
the financial affairs of a county or munic- 
ipality, or an officer, board, department, 
unit, or other political subdivision of a 
county or municipality made pursuant to 
a requirement or authorization provided 
by law, is of legal efficacy for purposes of 


such requirement or authorization if that 
audit includes either the auditor’s unqual- 
ified opinion upon the presentation of the 
financial position and the result of the 
operations of that county, or a detailed 
explanation for qualification or disclaimer 
of opinion. 1969 Op. Att’y Gen. No. 69-232. 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2089. 


36-60-9. Investigation of business for issuance of county or 
municipal license; criminal sanction for violation. 


(a) No person shall investigate a business for the purpose of provid- 


ing information to a county or municipal corporation of this state, which 
information is used in determining whether or not such business shall 
receive a business or similar license issued pursuant to the valid 
exercise of the police power of the county or municipal corporation, 
when such person is employed by or contracting with the county or 
municipal corporation to make investigations of the type specified in 
this subsection and such person has been employed by or is then 
employed by the particular individual business which the person is 
investigating. 


(b) Any person who violates subsection (a) of this Code section shall 
be guilty of a misdemeanor. 


History. — Ga. L. 1977, p. 1197, §§ 1, 
2: 


36-60-10. Annual meeting and agreement between county and 
city representatives as to services in portion of city 
within county. 


(a) Representatives of the governing authority of any county in this 
state which contains the smaller portion of the population of a city with 
a total population of 350,000 or more according to the United States 
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decennial census of 1970 or any future such census shall meet annually, 
prior to January 1, with representatives of the governing authority of 
such city to develop an agreement between the governing authorities on 
the following matters: 


(1) The services to be provided during the following calendar year 
by the county and by the city to the portion of the city that lies within 
the county; and 


(2) The method of dispatching services during the following calen- 
dar year to the portion of the city that lies within the county. 
Agreement on this matter shall provide a uniform procedure for 
dispatching services and shall include an agreement as to all street 
addresses in such portion of the city. 


(b) Any agreements developed pursuant to subsection (a) of this Code 
section shall be in writing. 


(c) The first annual meeting required by this Code section shall be 
held prior to January 1, 1977. 


History. — Ga. L. 1976, p. 3137, §§ 1-3; 1982, p. 2107, § 42; Ga. L. 1991, p. 989, 
Code 1981, § 36-60-10, enacted by Ga. L. § 4. 


36-60-11. Attorney General to receive a copy of any submission 
to the United States Department of Justice pursuant 
to federal Voting Rights Act of 1965. 


Reserved. Repealed by Ga. L. 2015, p. 385, § 6-6/HB 252. 


Editor’s notes. — This Code section codified by the General Assembly, pro- 
was based on Code 1981, § 36-60-11, en- vides that: “This Act shall be known and 
acted by Ga. L. 1984, p. 1432, § 1. may be cited as the ‘J. Calvin Hill, Jr., 

Ga. L. 2015, p. 385, $ 1-1/HB 252, not Act.” 


36-60-12. Electronic security systems; installation, service, op- 
eration, sale, or lease by counties or municipal corpo- 
rations. 


No county or municipal corporation shall install, service, maintain, 
operate, sell, or lease as lessor any burglar alarm system, fire alarm 
system, or other electronic security system on private property if a 
private contractor licensed to do business within the county or munic- 
ipality offers such systems or services to the public within such county 
or municipality. The provisions of this Code section shall not prohibit a 
county or municipal corporation from installing, servicing, maintain- 
ing, or operating a burglar alarm system, fire alarm system, or other 
electronic security system on any property owned or leased by such 
county or municipal corporation. This Code section shall not apply to 
any county or municipality offering electronic security systems on 
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January 1, 1988. This Code section shall not prevent volunteer fire 
departments from selling or leasing battery operated fire detection 
equipment or fire extinguishers in their service areas. Any person 


violating this Code section or expending county or municipal funds in 


violation of this Code section shall be guilty of a misdemeanor. 


History. — Code 1981, § 36-60-12, en- 
acted by Ga. L. 1988, p. 1847, § 1; Ga. L. 
1990, p. 8, § 36. 

Code Commission notes. — Two 1988 
Acts added a new Code Section 36-60-12. 
Pursuant to Code Section 28-9-5, the Code 
section enacted by Ga. L. 1988, p. 1847 
has retained the Code Section 36-60-12 


Editor’s notes. — Ga. L. 1990, p. 8, 
§ 55 repealed Ga. L. 1988, p. 1847, § 2, 
relating to the power of volunteer fire 
departments to sell or lease battery oper- 
ated fire detection equipment or fire extin- 
guishers in their service areas. For pres- 
ent provisions, see the fourth sentence of 
this Code section. 


designation and the Code section enacted 
by Ga. L. 1988, p. 1954 has been redesig- 
nated as Code Section 36-60-13. 


36-60-13. Multiyear lease, purchase, or lease-purchase con- 
tracts. 


(a) Each county or municipality in this state shall be authorized to 
enter into multiyear lease, purchase, or lease-purchase contracts of all 
kinds for the acquisition of goods, materials, real and personal property, 
services, and supplies, provided that any such contract shall contain 
provisions for the following: 


(1) The contract shall terminate absolutely and without further 
obligation on the part of the county or municipality at the close of the 
calendar or fiscal year in which it was executed and at the close of 
each succeeding calendar or fiscal year for which it may be renewed 
as provided in this Code section; 


(2) The contract may provide for automatic renewal unless positive 
action is taken by the county or municipality to terminate such 
contract, and the nature of such action shall be determined by the 
county or municipality and specified in the contract; 


(3) The contract shall state the total obligation of the county or 
municipality for the calendar or fiscal year of execution and shall 
further state the total obligation which will be incurred in each 
calendar or fiscal year renewal term, if renewed; and 


(4) The contract shall provide that title to any supplies, materials, 
equipment, or other personal property shall remain in the vendor 
until fully paid for by the county or municipality. 


(b) In addition to the provisions enumerated in subsection (a) of this 
Code section, any contract authorized by this Code section may include: 


(1) A provision which requires that the contract will terminate 
immediately and absolutely at such time as appropriated and other- 
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wise unobligated funds are no longer available to satisfy the obliga- 
tions of the county or municipality under the contract; or 


(2) Any other provision reasonably necessary to protect the inter- 
ests of the county or municipality. 


(c) Any contract developed under this Code section containing the 
provisions enumerated in subsection (a) of this Code section shall be 
deemed to obligate the county or municipality only for those sums 
payable during the calendar or fiscal year of execution or, in the event 
of a renewal by the county or municipality, for those sums payable in 
the individual calendar or fiscal year renewal term. 


(d) No contract developed and executed pursuant to this Code section 
shall be deemed to create a debt of the county or municipality for the 
payment of any sum beyond the calendar or fiscal year of execution or, 
in the event of a renewal, beyond the calendar or fiscal year of such 
renewal. 


(e) No contract developed and executed pursuant to this Code section 
may be delivered if the principal portion of such contract, when added 
to the amount of debt incurred by any county or municipality pursuant 
to Article IX, Section V, Paragraph I of the Constitution of Georgia, 
exceeds 10 percent of the assessed value of all taxable property within 
such county or municipality. 


(f) No contract developed and executed pursuant to this Code section 
may be delivered if the real or personal property being so financed has 
been the subject of a referendum which failed to receive the approval of 
the voters of the county or municipality within the immediately 
preceding four calendar years, unless such real or personal property is 
required to be financed pursuant to a federal or state court order, or 
imminent threat thereof, as certified by the governing authority of the 
county or municipality. 


(g) No contract developed and executed pursuant to this Code section 
with respect to the acquisition of real property may be delivered unless 
a public hearing has been held by the county or municipality after two 
weeks’ notice published in a newspaper of general circulation within the 
county or municipality. 


(h)(1) On or after July 1, 2000, no contract developed and executed or 
renewed, refinanced, or restructured pursuant to this Code section 
with respect to real property may be delivered if the lesser of either 
of the following is exceeded: 


(A) The average annual payments on the aggregate of all such 
outstanding contracts exceed 7.5 percent of the governmental fund 
revenues of the county or municipality for the calendar year 
preceding the delivery of such contract plus any available special 
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county 1 percent sales and use tax proceeds collected pursuant to 
Code Section 48-8-111; or 


(B) The outstanding principal balance on the aggregate of all 
such outstanding contracts exceeds $25 million; provided, however, 
that with respect to any county or municipality in which, prior to 
July 1, 2000, the outstanding principal balance on the aggregate of 
outstanding contracts exceeds $25 million, such outstanding con- 
tracts may be renewed, refinanced, or restructured, but no new 
contracts shall be developed and executed until the outstanding 
principal balance on such outstanding contracts has been reduced 
so that the $25 million limitation of this subparagraph, or the 
limitation in subparagraph (A) of this paragraph, whichever is 
lower, is not exceeded. 


(2) Paragraph (1) of this subsection shall not apply to contracts 


developed and executed or renewed, refinanced, or restructured 
pursuant to this Code section which are for projects or facilities: 


(A) For the housing of court services, where any other state law 
or laws authorize the project or facility to be financed and paid for 
from the collection of fines rather than from tax revenues; or 


(B) Which have been previously approved in the most recent 
referendum calling for the levy of a special county 1 percent sales 
and use tax pursuant to Part 1 of Article 3 of Chapter 8 of Title 48. 


(i) Any such contract may provide for the payment by the county or 
municipality of interest or the allocation of a portion of the contract 
payment to interest, provided that the contract is in compliance with 


this Code section. 


G) Nothing in this Code section shall restrict counties or municipal- 
ities from executing reasonable contracts arising out of their proprie- 


tary functions. 


History. — Code 1981, § 36-60-13, en- 
acted by Ga. L. 1988, p. 1954, § 1; Ga. L. 
1996, p. 441, § 1; Ga. L. 2000, p. 1443, 
§ 1; Ga. L. 2012, p. 775, § 36/HB 942; Ga. 
L. 2018, p. 272, § 1/HB 473. 

Code Commission notes. — Two 1988 
Acts added a new Code Section 36-60-12. 
Pursuant to Code Section 28-9-5, the Code 
section enacted by Ga. L. 1988, p. 1847 
has retained the Code Section 36-60-12 
designation and the Code section enacted 
by Ga. L. 1988, p. 1954 has been redesig- 
nated as Code Section 36-60-13. 

Pursuant to Code Section 28-9-5, in 
1988, “Code section” was substituted for 
“Code Section” in the first occurrence of 


the words in the introductory language of 
subsection (b). 

Editor’s notes. — Ga. L. 1990, p. 8, 
§ 55, repealed Ga. L. 1988, p. 1954, § 2, 
providing for the terms and conditions 
under which counties or municipalities 
may enter into certain one year, or less, 
contracts. For present provisions, see 
Code Section 36-60-14. 

Law reviews. — For annual survey on 
local government law, see 42 Mercer L. 
Rev. 359 (1990). For annual survey of local 
government law, see 57 Mercer L. Rev. 289 
(2005); and 58 Mercer L. Rev. 267 (2006). 
For survey article on local government 
law, see 67 Mercer L. Rev. 147 (2015). 
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JUDICIAL DECISIONS 


Constitutionality. — O.C.G.A. 
§ 36-60-13 does not violate the constitu- 
tional debt limitations of Ga. Const. 1983, 
Art. IX, Sec. V, Para. I. Barkley v. City of 
Rome, 259 Ga. 355, 381 S.E.2d 34 (1989). 

Contract under section is not debt. 
— Contract which satisfies the require- 
ments of O.C.G.A. § 36-60-13 does not 
constitute a “debt” within the meaning of 
Ga. Const. 1983, Art. IX, Sec. V, Para. I 
and therefore does not require voter ap- 
proval. Barkley v. City of Rome, 259 Ga. 
355, 381 S.E.2d 34 (1989). 

Lease agreement is not debt. — 
There is no distinction in O.C.G.A. 
§ 36-60-13 between real and personal 
property and the strictures on leases for 
each class of property are the same; simi- 
larly, Ga. Const. 1983, Art. IX, Sec. V, 
Para. I(a), providing for a popular vote on 
the assumption of debt, makes no distinc- 
tion between the two classes of property. 
Therefore, a county’s decision to enter a 
lease purchase agreement with the Asso- 
ciation of County Commissioners of Geor- 
gia to finance and construct a new court- 
house was not a debt requiring a vote 
under Ga. Const. 1983, Art. IX, Sec. V, 
Para. I(a) and was in compliance with 
0.C.G.A. § 36-60-13 because it did not 
require future county commissioners to 
renew the contract, it allowed the county 
to terminate its financial obligations at 
the end of each calendar year, and it 
would never require the county to expend 
more than would be legally available un- 
der O.C.G.A. § 36-60-13. Bauerband v. 
Jackson County, 278 Ga. 222, 598 S.E.2d 
444 (2004). 

Contract as to provision of legal 
services. — O.C.G.A. § 36-60-13 did not 
apply to regulate over contract between 
county commissioners and county attor- 
ney for the provision of legal services. 
Brennan v. Chatham County Comm'rs, 
209 Ga. App. 177, 433 S.E.2d 597 (1993). 


Requirements of section violated. 
— Multi-year computer lease purchase 
agreement entered into by the county vi- 
olated the requirements of O.C.G.A. 
§ 36-60-13; therefore, the trial court prop- 
erly granted the county’s motion for sum- 
mary judgment. Wasilkoff v. Douglas 
County, 227 Ga. App. 232, 488 S.E.2d 722 
(1997) (events occurred prior to 1996 
amendment). 

Multiyear lease provision ambigu- 
ous. — Multiyear lease provision allowing 
termination of the lease pursuant to 
0.C.G.A. § 36-60-13 was ambiguous and 
the record did not show whether a county 
and the county’s lessee intended the pro- 
vision to apply generally to the lease or 
only if § 36-60-13 became applicable (i.e., 
appropriated funds were no longer avail- 
able to allow the county to perform the 
county's obligations under lease). Thus, 
the county’s right to terminate the lease 
under that provision was a fact issue for 
the jury to resolve. Etowah Valley Sport- 
ing Clay Park, LLC v. Dawson County, 294 
Ga. App. 586, 669 S.E.2d 436 (2008), cert. 
denied, No. S09C0464, 2009 Ga. LEXIS 
266 (Ga. 2009). 

Settlement agreement enforceable. 
— Trial court erred in denying a property 
owner’s motion for summary judgment in 
a county breach of contract action because 
a settlement agreement between the par- 
ties was enforceable; the county attorney 
had authority to make the settlement of- 
fer on behalf of the county board, and 
while a vote in a public meeting was a 
required formality to effectuate the pur- 
chase, the board’s failure to complete that 
formality when voting in the public meet- 
ing could not destroy an already existing 
settlement agreement. Old Peachtree 
Partners, LLC v. Gwinnett County, 315 
Ga. App. 342, 726 S.E.2d 437 (2012). 

Cited in CSX Transp., Inc. v. City of 
Garden City, 196 F. Supp. 2d 1288 (S.D. 
Ga. 2002); Marlowe v. Colquitt County, 
278 Ga. App. 184, 628 S.E.2d 622 (2006). 
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36-60-14. Authority to enter into certain one-year, or less, con- 


tracts; exception. 


The governing body of each county or municipal corporation of this 
state is authorized to enter into one year, or less, contracts with private 
nonprofit organizations which are exempt from federal income taxes 
pursuant to Section 501(c)(3) or 501(c)(6) of the Internal Revenue Code 
to utilize such organizations to identify, attract, and locate new busi- 
ness and industry into the county or municipality for the purposes of 
increasing trade, industry, agribusiness, commerce, and tourism and 
the improvement of employment opportunities within the county or 
municipality and to otherwise promote the general welfare of the 
county or municipality; provided, however, that the authority provided 
under this Code section shall not affect or in any way apply to any 
contract under Code Section 48-13-51 regarding the expenditure of 
proceeds collected under Article 3 of Chapter 13 of Title 48 unless that 
contract is executed by the governing body of a county in which is 
imposed, prior to January 1, 2001, the homestead option sales and use 
tax authorized under Code Section 48-8-102. 


History. — Code 1981, § 36-60-14, en- U.S. Code. — Section 501 of the Inter- 


acted by Ga. L. 1990, p. 8, § 36; Ga. L. 
2001, p. 100, § 1. 

Editor’s notes. — Ga. L. 1990, p. 8, 
§ 55, part of an Act to correct errors and 
omissions in the Code effective February 
16, 1990, repealed § 2 of Ga. L. 1988, p. 
1954. Ga. L. 1990, p. 8, § 36, codified the 
subject matter of Ga. L. 1988, p. 1954, § 2 
as this Code section. 


nal Revenue Code, referred to in this Code 
section, is codified as 26 U.S.C. § 501. 


Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


For note on the 2001 amendment to this 
Code section, see 18 Ga. St. U. L. Rev. 189 
(2001). 


36-60-15. Property subject to contract for lease purchase or 
installment purchase. 


Each county or municipality in this state is authorized to accept the 
title to property subject to a contract for lease purchase or installment 
purchase and is authorized to transfer title back to the vendor in the 
name of the county or municipality in the event that the contract is not 


fully consummated. 


History. — Code 1981, § 36-60-15, en- 
acted by Ga. L. 1990, p. 254, § 1. 

Code Commission notes. — Two 1990 
Acts added a new Code Section 36-60-14. 
Pursuant to Code Section 28-9-5, the Code 


section enacted by Ga. L. 1990, p. 8 has 
retained the Code Section 36-60-14 desig- 
nation and the Code section enacted by 
Ga. L. 1990, p. 254 has been redesignated 
as Code Section 36-60-15. 
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36-60-15.1. Operation and maintenance of water treatment sys- 
tems by private entities. 


Notwithstanding any other provision of law to the contrary, any 
county or municipal corporation of this state is authorized, in the 
discretion of its governing authority, to enter into valid and binding 
leases and contracts with private persons, firms, associations, or 
corporations for any period of time not to exceed 20 years to provide for 
the operation and maintenance of all or a portion of its waste-water 
treatment system, storm-water system, water system, or sewer system, 
or any combination of such systems, which leases and contracts may 
include provisions for the design, construction, repair, reconditioning, 
replacement, maintenance, and operation of the system, or any combi- 
nation of such services and functions. If a contract or lease to be 
awarded pursuant to this Code section includes provisions for the 
construction of public works, the laws relating to the procurement of 
such contracts shall also apply; provided, however, that any bonding 
requirements shall apply only to the construction provisions of the 
contract or lease. Prior to entering into a lease or contract pursuant to 
this Code section, the governing authority shall solicit competitive 
sealed proposals. The governing authority shall first establish criteria 
for evaluation of any applicants submitting proposals on such leases or 
contracts for the purpose of assisting the governing authority in making 
a review of such applicants’ previous performance on projects of 
comparable magnitude, the environmental compliance record of such 
applicants, and any relevant civil or criminal penalties incurred by such 
applicants during the five years immediately preceding the execution of 
the lease or contract. The governing authority shall take into consider- 
ation such information to assist it in determining the eligibility of any 
applicant. The award of a lease or contract pursuant to this Code 
section shall be made to the responsible and responsive applicant whose 
proposal is determined in writing to be the most advantageous to the 
governmental entity, taking into consideration the evaluation factors 
set forth in the request for proposals. All information required by the 
county or municipality pursuant to this Code section shall be provided 
by the applicant under oath. For purposes of this Code section, 
“applicant” means any individual, firm, association, or corporation 
submitting a proposal on such leases or contracts. 


History. — Code 1981, § 36-60-15.1, Cross references. — Water resources, 
enacted by Ga. L. 1999, p. 80,§ 1; Ga. L. T. 12, C. 5. 
2000, p. 837, § 1. 
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36-60-16. Separate approval of municipal and county consolida- 
tion by referendum. 


No municipal and county consolidation shall become effective unless 
such consolidation is separately approved by a majority of the qualified 
voters voting in a referendum thereon in each affected county or 
counties and in each affected municipality or municipalities located 
within such county or counties containing at least 10 percent of the 
population of the county participating in the consolidation. No munic- 
ipal and county consolidation approved pursuant to this Code section 
shall include within the consolidated government any municipality 
located within a county containing less than 10 percent of the popula- 
tion of such county unless such consolidation is separately approved by 
a majority of the qualified voters voting in a referendum thereon in such 
municipality. Referendums held pursuant to this Code section shall be 
conducted in accordance with the provisions and requirements of Title 
21. 


History. — Code 1981, § 36-60-16, en- 
acted by Ga. L. 1993, p. 394, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Meaning of “county.” — “County”, as portion thereof. 1995 Op. Atty Gen. No. 
used in O.C.G.A. § 36-60-16, means the U95-5. 
whole county, not just the unincorporated 


36-60-17. Water supplier’s cut off of water to property because 
of indebtedness of prior owner, occupant, or lessee 
prohibited; records required; statement of past due 
amounts; limited liens for unpaid charges for water, 
gas, sewerage service, or electricity. 


(a) No public or private water supplier shall refuse to supply water to 
any single or multifamily residential property for which water has been 
furnished through the use of a separate water meter for each residen- 
tial unit on application of the owner or new tenant of such property 
because of the indebtedness of a prior owner, prior occupant, or prior 
lessee to the water supplier for water previously furnished to such 
property. 


(b) For each new or current account to supply water, the public and 
private water suppliers shall maintain a record of identifying informa- 
tion on the applicant for the water service and shall seek reimburse- 
ment of unpaid charges for water service furnished initially from the 
person who incurred the charges. 


(c)(1) Any real property owner or tenant, person having executed a 
contract for the purchase or occupancy of real property, attorney 
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closing a real estate transaction for the purchase of real property, or 
lender considering the loan of funds to be secured by real property 
shall be entitled upon request to a statement from a public or private 
water supplier setting forth the amount of water charges currently 
and past due and any late charges and interest applicable for water 
supplied to such property. Such request shall: 


(A) Be in writing; 


(B) State the address of the real property for which water was 
supplied; 


(C) Be delivered to the billing address of the public or private 
water supplier by certified mail, return receipt requested, statutory 
overnight delivery, or electronic means if electronic communication 
is permitted by such supplier; and 


(D) State a return address or e-mail address to which the 
statement reflecting the moneys owed is to be directed. 


(2) Any request transmitted by electronic means shall be consid- 
ered received on the first business day following such transmission. 


(3) The public or private water supplier shall furnish such state- 
ment to the requestor by certified mail, return receipt requested, 
statutory overnight delivery, or electronic means if electronic com- 
munication is provided by the requestor within ten business days of 
receipt of such request. Such supplier may charge a fee not to exceed 
$10.00 to provide the requested information. 


(4) The failure of the public or private water supplier to provide 
such statement within such ten business day period shall: 


(A) Cause any lien for unpaid charges provided by this Code 
section to be extinguished and to be of no force or effect as to the 
title acquired by the purchaser or lender, if any, and their respec- 
tive successors and assigns in the transaction contemplated in 
connection with such request; and 


(B) Prevent the public or private water supplier from denying 
water services to the new real property owner or tenant. 


(5) The information specified in the public or private water sup- 
plier’s statement shall be binding upon the public or private water 
supplier as of the date of the statement and for 30 days thereafter. 
When payment in full is tendered within such 30 day period, it shall 
extinguish any lien by operation of law which the public or private 
water supplier may have against such property. 


(d) A public or private water supplier shall not impose a lien against 
real property to secure unpaid charges for water furnished unless the 
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owner of such real property is the person who incurred the charges and 
shall not deny water services when such a lien has been extinguished. 


(e) This Code section shall not apply to associations that are subject 
to Article 3 of Chapter 3 of Title 44 which supply water. 


(f) A public or private supplier of gas, sewerage service, or electricity 
shall not impose a lien against real property to secure unpaid charges 
for gas, sewerage service, or electricity unless the owner of such real 
property is the person who incurred the charges. 


History. — Code 1981, § 36-60-17, en- 
acted by Ga. L. 1994, p. 1957, § 1; Ga. L. 
2016, p. 240, § 1/SB 206. 

Law reviews. — For annual survey on 


local government law, see 61 Mercer L. 
Rev. 255 (2009). For annual survey on real 
property law, see 61 Mercer L. Rev. 301 
(2009). 


JUDICIAL DECISIONS 


Pre-emption of city ordinance as to 
discontinuance of water service. — 
Pursuant to the uniformity clause of Ga. 
Const. 1983, Art. III, Sec. VI, Para. IV(a), 
§ 154-120(1) of the Code of Ordinances of 
the City of Atlanta, Ga., which authorized 
the discontinuance of water service until a 
bill was paid, was pre-empted by O.C.G.A. 
§ 36-60-17(a), which did not allow a sup- 
plier to refuse to supply water to a water 
meter because of a prior owner’s indebt- 
edness. Fed. Home Loan Mortg. Corp. v. 
City of Atlanta, 285 Ga. 189, 674 S.E.2d 
905 (2009). 

Statute not applicable to commer- 
cial property. — Trial court properly 
granted summary judgment to a city ona 
property owner’s claims that the city un- 
lawfully refused to supply water service to 
the owner’s commercial property until the 
former tenant’s water service charges 


were paid as the prohibition against refus- 
ing to supply water to certain property did 
not apply to non-residential property un- 
der O.C.G.A. § 36-60-17(a). Solid Equi- 
ties, Inc. v. City of Atlanta, 308 Ga. App. 
895, 710 S.E.2d 165 (2011). 

City ordinance properly permitted 
heightened status lien. — Section 
154-120 of the Code of Ordinances of the 
City of Atlanta, Ga., was not in conflict 
with O.C.G.A. § 36-60-17(c) as the ordi- 
nance expressly recognized that the city’s 
ability to impose a lien on real property on 
the basis of unpaid water bills for service 
to that property was limited by 
§ 36-60-17, which only granted a 
heightened-status lien for unpaid water 
charges incurred by the owner as opposed 
to a non-owner occupant. Fed. Home Loan 
Mortg. Corp. v. City of Atlanta, 285 Ga. 
189, 674 S.E.2d 905 (2009). 


36-60-17.1. Localities prohibited from requiring connection 
with or use of water supplied by a public water 
system except when other water unfit; charges or 
fees for services made available but not used prohib- 


ited; applicability. 


(a) No county, municipality, or local authority shall require a 


single-family residential property owner or farm served by a private 
well to connect with or use water supplied by a public water system, 
except where necessary to preclude the use of water obtained from such 
private well that is demonstrably unfit for human consumption or other 
intended use; nor shall it require such single-family residential prop- 
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erty owner or farm whose water lines are not connected with such 
public water system to pay any charge or fee for water supply services 
made available but not used. 


(b) Nothing in subsection (a) of this Code section shall preclude the 
repair or maintenance of a well serving a single-family residence so as 
to meet the requirements for allowing continued use of the same by a 
single-family residential property owner or farm without connecting to 
a public water system or payment of charges or fees in accordance with 
subsection (a) of this Code section. Such repairs shall be the sole 
responsibility of such owner. 


(c) Subsections (a) and (b) of this Code section shall not apply to: 


(1) Any public water system having more than a total of 70,000 
active service connection accounts or more than 200 such accounts 
per square mile of total area served; 


(2) A public water system with respect to a single-family residen- 
tial property owner or farm who has been mailed written notice to his 
or her address of record on the property tax rolls by the appropriate 
county, municipality, or local authority by certified mail of his or her 
right to opt out of connecting with such system and paying charges or 
fees for system services made available but not used, if such property 
owner did not notify the county, municipality, or local authority in 
writing on a form provided thereby of his or her decision to exercise 
that option within 45 days after mailing of such notice by the county, 
municipality, or local authority; 


(3) Any project of a public water system for which revenue bonds 
have been validated, issued, and sold prior to January 1, 2008; or 


(4) Any public water system funded primarily through a federal or 
state grant that contains stipulations in such grant requiring the 
county, municipality, or local authority to levy a charge or fee for 
water supply services made available but not used. For all state 
grants, loans, or contracts for services issued on and after July 1, 
2007, no state grant, loan, or contract for services funding any project 
of a public water system shall contain any stipulations requiring a 
county, municipality, or local authority to levy a charge or fee for 
water supply services made available but not used or requiring a 
county, municipality, or local authority to require single-family prop- 
erty owners or farms to connect with or use water supplied by a public 
water system, except where necessary to preclude the use of water 
obtained from another source that is demonstrably unfit for human 
consumption or other intended use. For the purposes of this para- 
graph, a federal grant is defined as money provided directly to a 
county or municipality. Federal money provided to a revolving loan 
fund or to the Georgia Environmental Finance Authority or such 
other mechanism shall not be considered a federal grant. 
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History. — Code 1981, § 36-60-17.1, local government law, see 59 Mercer L. 
enacted by Ga. L. 2007, p. 737, § 2/HB Rev. 285 (2007) and 60 Mercer L. Rev. 263 
247; Ga. L. 2010, p. 949, § 1/HB 244. (2008). 

Law reviews. — For survey article on 


36-60-17.2. Limited exemption from storm water fees. 


Land located within a railroad’s right of way and covered with ballast 
and rail shall be exempt from any fees imposed by any county or 
municipality for the management, collection, or disposal of storm water; 
provided, however, that railroad stations, maintenance buildings, or 
other developed land used for railroad purposes shall not be exempt 
from storm-water fees. 


History. — Code 1981, § 36-60-17.2, Effective date. — This Code section 
enacted by Ga. L. 2018, p. 944, § I/HB became effective July 1, 2018. 
735. 


36-60-18. Obtaining real property within adjoining county 
which will be exchanged for federal property. 


No county or municipality within the county shall purchase or accept 
title to any real property located in an adjoining county, which property 
will be exchanged for certain property belonging to the federal govern- 
ment as authorized by federal law, without the written consent of the 
governing authority of such adjoining county wherein the real property 
is located; provided, however, that the provisions of this Code section 
shall not apply to the exercise of eminent domain by a county or 
municipality as authorized under the Constitution or other provisions 
of law; provided, further, that the provisions of this Code section shall 
not apply to any agreement entered into by two or more counties, 
municipal corporations, consolidated governments, or development 
authorities or any combination thereof prior to July 1, 1994, nor shall 
the transfer of any land pursuant to any such agreement be affected by 
this Code section. 


History. — Code 1981, § 36-60-18, en- section, originally designated as Code Sec- 
acted by Ga. L. 1994, p. 1940, § 2. tion 36-60-16, was redesignated as Code 
Code Commission notes.— Pursuant Section 36-60-18. 
to Code Section 28-9-5, in 1994, this Code 


36-60-19. Dispatch centers; required training for communica- 
tions officers; exceptions; penalty for noncompliance. 


(a) On and after January 1, 1999, every dispatch center operated by 
any county or municipality to receive, process, or transmit public safety 
information and dispatch law enforcement officers, firefighters, medical 
personnel, or emergency management personnel shall comply with the 
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requirements of this Code section. Each such dispatch center shall have 
on duty at all times at least one communications officer who is certified 
as having been trained in the use of telecommunications devices for the 
deaf (TDD’s), as provided for in subsection (d) of Code Section 35-8-23. 
However, a dispatch center which is staffed by ten or fewer communi- 
cations officers shall be considered in compliance with this Code section; 
provided, however, that on and after January 1, 1999, no dispatch 
center shall be permitted to employ any additional or replacement 
communications officers who are not certified as having been trained in 
the use of telecommunications devices for the deaf (TDD’s) as provided 
for in subsection (d) of Code Section 35-8-23. 


(b) On and after January 1, 1999, no monthly 9-1-1 charge provided 
for in Code Section 46-5-133 may be imposed for the support of any 
dispatch center unless such dispatch center is in compliance with the 
requirements of this Code section. 


History. — Code 1981, § 36-60-19, en- 36-60-20, and Code Section 36-60-19 as 
acted by Ga. L. 1998, p. 540, § 2; Ga. L. enacted by Ga. L. 1998, p. 928, § 1, was 
2005, p. 660, § 6/HB 470. redesignated as 36-60-21. 

Code Commission notes. — Pursuant Law reviews. — For review of 1998 
to Code Section 28-9-5, in 1998, Code legislation relating to state government, 


Section 36-60-19 as enacted by Ga. L. see 15 Ga. St. U. L. Rev. 245 (1998). 
1998, p. 850, § 1, was redesignated as 


36-60-20. Political subdivisions have no liability for losses from 
any failure or malfunction of computer software. 


(a) As used in this Code section, the term “political subdivision of the 
state” means any office, agency, department, commission, board, divi- 
sion, and institution of any county or municipality of the State of 
Georgia. 


(b) A political subdivision of the state shall have no liability for losses 
from any failure or malfunction occurring before December 31, 2005, 
which is caused directly or indirectly by the failure of computer 
software or any device containing a computer processor to accurately or 
properly recognize, calculate, display, sort, or otherwise process dates or 
times, if the failure or malfunction causing the loss was unforeseeable 
or if the failure or malfunction causing the loss was foreseeable but the 
plan or design or both for identifying and preventing the failure or 
malfunction was prepared in substantial compliance with generally 
accepted computer and information system design standards in effect 
at the time of the preparation of the plan or design. 


History. — Code 1981, § 36-60-20, en- Code Commission notes. — Pursuant 
acted by Ga. L. 1998, p. 850, § 1. to Code Section 28-9-5, in 1998, Code 
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Section 36-60-19 as enacted by Ga. L. 
1998, p. 850, § 1, was redesignated as 
36-60-20. 


36-60-21. Contracts with private companies to construct and 
operate private toll roads and bridges to facilitate 
public transportation without additional tax reve- 
nues. 


(a) The General Assembly finds that allowing local government to 
license, contract with, or both license and contract with private compa- 
nies to finance, construct, maintain, improve, own, or operate, or any 
combination thereof, private toll roads and bridges can provide signif- 
icant public benefits to the citizens of this state in facilitating trans- 
portation of the general public without the need for additional public 
tax revenues. The General Assembly also finds that such facilitation of 
transportation of the public by private enterprise is an important public 
purpose and function. The General Assembly further finds that general 
law impediments to such arrangements should be removed. To imple- 
ment these findings, this Code section shall control the subject matter 
thereof notwithstanding any other provision of law to the contrary. 


(b) As used in this Code section, the term: 


(1) “Local government” means any county or municipality of this 
state. 


(2) “Person” means any natural person, partnership, corporation, 
trust, association, or any other legal entity, other than the state or a 
political subdivision thereof. 


(3) “Project” means a toll road or toll bridge. 


(c) A local government may contract with, license, or both contract 
with and license a person to finance, construct, maintain, improve, own, 
or operate, or any combination thereof, a project along the boundaries 
of or within such local government. In furtherance of the enhanced 
transportation for its residents and others which such project can 
provide, such local government may finance, construct, maintain, 
improve, own, or operate, or any combination thereof, within the 
boundaries of such local government any necessary highway ap- 
proaches to such project. Such contract, license, or contract and license 
may be executed by a local government without complying with the 
contracting requirements of Chapter 10 of this title. A contract, license, 
or contract and license authorized by this subsection may extend for 
any period as determined by the local government notwithstanding the 
provisions of Code Section 36-60-13 or any other provision of law. Such 
contract, license, or contract and license shall not impose any debt upon 
such local government unless that debt is incurred in conformity with 
Article IX, Section V of the Constitution. Such local government shall 
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not lend its credit as part or in furtherance of such contract, license, or 
contract and license. Neither the local government nor the state shall 
make any improvements or otherwise expend public funds upon prop- 
erty owned by or leased to a person for a project. 


(d) Any property or rights therein of another person which are 
necessary for the project authorized by such contract, license, or 
contract and license may be procured by such local government exer- 
cising its power of eminent domain on behalf of and for the project and 
may be leased or sold to the person whom the local government has 
contracted with, licensed, or contracted with and licensed for such 
project, unless such property or rights therein are owned by the state or 
a political subdivision of the state. In all other respects such power of 
eminent domain shall conform to the requirements imposed by law. Any 
such property or rights therein owned by the state or a political 
subdivision thereof may be leased by such owner for any period, as 
determined by such owner, or sold by such owner and may only be 
leased or sold for fair market value. In determining such valuation, at 
least three written appraisals of the value of the property or rights 
therein shall be obtained by the owning state or political subdivision. 
Those appraisals shall be made by any person familiar with property 
values in the area where the property is situated, at least one of which 
appraisals shall be made by a member of a nationally recognized 
appraisal organization. If the state is the owner, such lease or sale shall 
be executed by the State Properties Commission and may be executed 
without competitive bidding upon written determination by that com- 
mission that such lease or sale is necessary for the project and the 
public interest is served by such use of state property; provided, 
however, that if the Department of Transportation is the owner, such 
lease or sale shall be handled by the Department of Transportation in 
accordance with its normal procedures for the acquisition and disposal 
of department rights of way. 


(e) A contract authorized under this Code section shall provide, in 
addition to any other requirements: 


(1) The right to finance, construct, maintain, improve, own, or 
operate, or any combination thereof, the project and that such right 
shall be irrevocable but need not be exclusive; 


(2) The right to own the project and to set, fix, change, and collect 
tolls; 


(3) Rights of assignment and amendment; 


(4) The duty of the person to provide for design and construction of 
the project and standards therefor; 


(5) Provisions for maintenance and operation, liability, and other 
operational matters; 
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(6) Rights and duties of the parties regarding connecting roads, 
highways, streets, bridges, or transitways; and 


(7) Such other matters as shall be deemed appropriate or neces- 
sary. 


(£) A project operated pursuant to a contract, license, or contract and 
license authorized under this Code section shall not be subject to 
regulation as to toll amounts or any other matters by the Public Service 
Commission, the Department of Transportation, or the State Road and 
Tollway Authority, except those matters related to the regulation of 
safety or hazardous materials as provided for in Title 46. 


(g) Nothing in this Code section shall limit the exercise of the power 
of eminent domain by the state or a local government regarding a 
project. 


History. — Code 1981, § 36-60-21, en- to Code Section 28-9-5, in 1998, Code 
acted by Ga. L. 1998, p. 928, § 1; Ga. L. Section 36-60-19 as enacted by Ga. L. 
1999, p. 81, § 36; Ga. L. 2001, p. 1251, 1998, p. 928, § 1, was redesignated as 
§ 2-1. 36-60-21. 

Code Commission notes. — Pursuant 


36-60-22. Rock quarry operations prohibited under certain cir- 
cumstances. 


Any other provision of law to the contrary notwithstanding, if the 
director of the Environmental Protection Division of the Department of 
Natural Resources determines after a scientific analysis that such a 
quarry location has significant adverse impact on the water system, no 
person may commence the operation of a limestone or dolostone rock 
quarry within eight miles of any well or spring accessing an under- 
ground source of water which provides water to any county or munici- 
pality in an amount of at least 50 percent of such county’s or munici- 
pality’s water supply or two million gallons per day, whichever is less. 


History. — Code 1981, § 36-60-22, en- Section 36-60-19 as enacted by Ga. L. 
acted by Ga. L. 1999, p. 748, § 1. 1999, p. 1248, § 1, was redesignated as 
Code Commission notes. — Pursuant 36-60-23. 
to Code Section 28-9-5, in 1999, Code 


36-60-23. Volunteer firefighters for counties and municipalities. 


(a) As used in this Code section, the term “volunteer firefighter” 
means a person who is a volunteer firefighter, as defined in Code 
Section 47-7-1, relating to definitions regarding the Georgia Firefight- 
ers’ Pension Fund, and who receives no compensation for services as a 
volunteer firefighter other than: 


(1) Actual expenses incurred; 
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(2) A per diem for services; 
(3) Contributions to the Georgia Firefighters’ Pension Fund; 
(4) Workers’ compensation coverage under Chapter 9 of Title 34; or 


(5) Any combination of items specified in paragraphs (1) through 
(4) of this subsection. 


(b) Notwithstanding the provisions of Code Section 36-30-4, 45-2-2, 
or any other provision of law to the contrary, a volunteer firefighter for 
a county or municipal corporation shall be eligible to serve as a member 
of the governing authority of that county or municipal corporation. 


(c) Nothing in this Code section shall require a county or municipal 
governing authority to make any of the payments or offer the benefits 
to volunteer firefighters specified in subsection (a) of this Code section. 


History. — Code 1981, § 36-60-23, en- to Code Section 28-9-5, in 1999, Code 
acted by Ga. L. 1999, p. 1248, § 1. Section 31-60-19 as enacted by Ga. L. 

Cross references. — Firefighter ap- 1999, p. 1248, § 1, was redesignated as 
preciation day, § 1-4-12. Firefighter stan- 36-60-23, and “Fund” was substituted for 
dards and training, T. 25, C. 4. “fund” in paragraph (a)(3). 

Code Commission notes. — Pursuant 


36-60-24. Sale or use or ignition of consumer fireworks prod- 
ucts. 


(a) The governing authority of a county or municipal corporation 
shall not prohibit the sale or use or ignition of consumer fireworks or 
other products or services which are lawful under Chapter 10 of Title 
25, unless such prohibition is expressly authorized by general law. 


(b) If the sale of a product or service is regulated by Chapter 10 of 
Title 25, the governing authority of a county or municipal corporation 
shall not enact additional regulation of the sale or use or ignition of 
such product or service, unless such additional regulation is expressly 
authorized by general law. 


(c) Notwithstanding subsections (a) and (b) of this Code section, the 
governing authority of a county or municipal corporation may provide 
for permits or licenses for the sale or use of consumer fireworks as 
provided for under subsection (c) of Code Section 25-10-5.1. 


(d) Notwithstanding subsections (a) and (b) of this Code section, the 
governing authority of a county or municipal corporation may further 
regulate the sale of consumer fireworks from temporary consumer 
fireworks retail sales stands until January 31, 2018. 


(e) The governing authority of a county or municipal corporation 
shall not unreasonably delay or deny an application for a temporary 
consumer fireworks retail sales stand. 
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(f) For purposes of this subsection, the terms “consumer fireworks” 
and “consumer fireworks retail sales stand” shall have the same 
meanings as provided in Code Section 25-10-1. 


(g) Any ordinance enacted before, on, or after July 1, 2006, by a 
county or municipal corporation in violation of this Code section is void. 


History. — Code 1981, § 36-60-24, en- Law reviews. — For article on the 
acted by Ga. L. 2006, p. 544, § 1/HB 304; 2016 amendment of this Code section, see 
Ga. L. 2015, p. 274, § 8/HB 110; Ga. L. 33 Georgia St. U. L. Rev. 55 (2016). 
2016, p. 64, § 13/HB 727. 


36-60-25. Certificates of public necessity and convenience and 
medallions for taxicabs. 


(a) Each county and municipal corporation may require the owner or 
operator of a taxicab to obtain a certificate of public necessity and 
convenience or medallion in order to operate such taxicab within the 
unincorporated areas of the county or within the corporate limits of the 
municipal corporation, respectively, and may exercise its authority 
under Code Section 48-13-9 to require such owners or operators to pay 
a regulatory fee to the county or municipal corporation. The General 
Assembly finds and declares that any county or municipality exercising 
the powers granted in this Code section is legitimately concerned with 
the qualifications and records of drivers of taxicabs; with the location, 
accessibility, and insured state of companies operating taxicabs; and 
with the safety and comfort of taxicabs. Without limitation, each such 
county or municipality may exercise the powers granted in this Code 
section by ordinance to the same extent as the ordinances reviewed by 
the Georgia Court of Appeals in the case of Hadley v. City of Atlanta, 
232 Ga. App. 871, 875 (1998), and each certificate of public convenience 
and necessity issued under those ordinances shall remain in full force 
and effect. 


(b) Each certificate of public necessity and convenience or medallion 
issued at any time by a county or municipal corporation shall be fully 
transferable pursuant to a purchase, gift, bequest, or acquisition of the 
stock or assets of a corporation to any person otherwise meeting the 
requirements of the applicable local ordinance. Each such certificate of 
public necessity and convenience or medallion may be used as collateral 
to secure a loan and each lending institution making such a loan shall 
have all rights of secured parties with respect to such loan. 


(c) Counties and municipalities which have adopted and have valid 
ordinances as of July 1, 2014, requiring taxicabs to have certificates of 
public necessity and convenience or medallions to operate within each 
such county or municipality may continue to require such certificates or 
medallions. Except as otherwise provided in this subsection, no county 
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or municipality shall enact, adopt, or enforce any ordinance or regula- 
tion which requires taxicabs to have certificates of public necessity and 
convenience or medallions to operate within such county or municipal- 


ity. 


(d) No person shall operate a taxicab for the purpose of carrying or 
transporting passengers for hire unless such person has a for-hire 
license endorsement or private background check certification pursuant 
to Code Section 40-5-39. Counties and municipalities shall not impose 
further licensing requirements or background checks on such persons 
to operate taxicabs in their jurisdictions. 


(e) As used in this subsection, the term “stage” means to stop, park, 
or otherwise place a vehicle for hire, other than a taxicab, in the loading 
or curbside area of any business for the purpose of soliciting a fare when 
such vehicle is not engaged in a prearranged round-trip or prearranged 
one-way fare. It shall be illegal to stage limousine carriers, as defined in 
paragraph (5) of Code Section 40-1-151, or ride share drivers, as defined 
in paragraph (3) of Code Section 40-1-190. A person who violates this 
subsection shall be guilty of a misdemeanor. 


(f) No person shall operate a taxicab for the purpose of carrying or 
transporting passengers for hire unless such person maintains insur- 
ance from an insurance company licensed under Title 33, through a 
surplus line broker licensed under Title 33, or is qualified as a 
self-insurer pursuant to Code Section 33-34-5.1. 


History. — Code 1981, § 36-60-25, en- 
acted by Ga. L. 2007, p. 677, § 1/HB 519; 
Ga. L. 2015, p. 1262, § 1/HB 225. 

Law reviews. — For survey article on 
local government law, see 59 Mercer L. 
Rev. 285 (2007) and 60 Mercer L. Rev. 263 


(2008). For article on the 2015 amend- 
ment of this Code section, see 32 Ga. St. 
U. L. Rev. 213 (2015). For annual survey 
on commercial transportation, see 69 Mer- 
cer L. Rev. 41 (2017). 


JUDICIAL DECISIONS 


Impact of 2015 amendment. — Dis- 
missal of the city taxi cab drivers’ com- 
plaint for failure to state a cause of action 
that the 2015 amendment of O.C.G.A. 
§ 36-60-25(a) resulted in an unconstitu- 
tional taking and inverse condemnation 
was affirmed because no law prohibited 
the city from increasing the Certificates of 
Public Necessity and Convenience 
(CPNC) limit and no property interest the 
drivers may have in their respective 
CPNCs extended to exclusivity or a lim- 


ited supply of CPNCs. Abramyan v. State 
of Ga., 301 Ga. 308, 800 S.E.2d 366 (2017). 

No inverse condemnation shown. — 
Taxicabs have been the subject of frequent 
and intensive regulation in the State of 
Georgia, and O.C.G.A. § 36-60-25(a) does 
not take business property for a public 
use, the statute merely requires an al- 
ready regulated business to adjust its 
property to the new law. Abramyan v. 
State of Ga., 301 Ga. 308, 800 S.E.2d 366 
(2017). 
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36-60-26. Unlawful to issue backdated license, permit, or other 
authorizing document; documents issued in violation 


void in entirety; criminal penalty for violations. 


(a) It shall be unlawful for any county, municipal corporation, or 
other issuing authority to issue any backdated license, permit, or other 
authorizing document, including but not limited to any building permit, 
sign permit, occupation tax certificate, zoning action, subdivision of 
land, final plat, or other similar authorization, in any territorial or 
geographic area which, due to the formation of a county, incorporation 
of a municipality, annexation or deannexation of territory, or other 
action, is no longer within the regulatory jurisdiction of said issuing 
authority. For purposes of this Code section, a license, permit, or other 
authorizing document shall be considered to be backdated if it in any 
manner purports to have been issued or have become effective prior to 
its actual date of issuance. 


(b) A license, permit, or other authorizing document in violation of 
this Code section shall be void in its entirety, and no person shall 
acquire any rights thereunder. 


(c) Any county or municipal officer or employee who knowingly 
violates this Code section shall be upon conviction guilty of a misde- 
meanor. 


History. — Code 1981, § 36-60-26, en- 
acted by Ga. L. 2008, p. 154, § 1/HB 975. 
Editor’s notes. — Ga. L. 2008, p. 154, 
§ 2/HB 975, not codified by the General 
Assembly, provides: “The General Assem- 


bly declares its belief that this Act is 
declaratory of previously existing law; and 
the passage of this Act shall not be con- 
strued to imply that prior law was to the 
contrary.” 


JUDICIAL DECISIONS 


Acquisition of vested rights in per- 
mits. — Void county sign ordinance could 
not be used as the basis for the denial of 
sign companies’ applications for permits 
to construct billboards, and the invalidity 
of the ordinance resulted in there being no 
valid restriction on the construction of 
billboards in the county. Accordingly, the 


sign companies obtained vested rights in 
the issuance of the billboard construction 
permits which the companies sought be- 
fore the city ordinances were enacted. 
Fulton County v. Action Outdoor Adver., 
JV, LLC, 289 Ga. 347, 711 S.E.2d 682 
(2011). 


OPINIONS OF THE ATTORNEY GENERAL 


Fingerprinting required for viola- 
tors. — Offenses arising under O.C.G.A. 
§ 36-60-26 are designated as offenses for 


which those charged are to be finger- 
printed. 2009 Op. Att’y Gen. No. 2009-1. 
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development generally, Ga. Const. 1983, 
Art. IX, Sec. II, Para. VII. Clearance and 
rehabilitation of blighted areas generally, 
T. 8, C. 4. 

Administrative rules and regula- 
tions. — Opportunity Zone Job Tax 
Credit Program, Official Compilation of 
the Rules and Regulations of the State of 


nity Affairs, Opportunity Zone Job Tax 
Credit Program Regulations, Chapter 
110-24. 

Law reviews. — For note discussing 
meaning of “public use” and analyzing 
theories of excess condemnation, see 18 
Mercer L. Rev. 274 (1966). 


JUDICIAL DECISIONS 


This chapter provides for rehabili- 
tation, clearance, and redevelopment 


of slums in cities and towns in the 
state. McCord v. Housing Auth., 246 Ga. 
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547, 272 S.E.2d 247 (1980). 


36-61-1. Short title. 


URBAN REDEVELOPMENT 


36-61-2 


This chapter shall be known and may be cited as the “Urban 


Redevelopment Law.” 


History. — Ga. L. 1955, p. 354, § 1. 

Editor’s notes. — Ga. 1976, p. 946, 
§ 4, not codified by the General Assembly, 
provides that all powers, privileges, du- 
ties, or immunities now or heretofore 
granted to municipalities by the Urban 
Redevelopment Law (this chapter), and 


all Acts amendatory thereof, are granted 
and conferred upon every county of this 
state. 

Law reviews. — For survey article on 
zoning and land use law, see 59 Mercer L. 
Rev. 493 (2007) and 60 Mercer L. Rev. 457 
(2008). 


JUDICIAL DECISIONS 


Housing Authority could sell ac- 
quired property to private party. — 
Georgia’s Urban Redevelopment Law, 
0.C.G.A. § 36-61-1 et seq., authorized a 
housing authority to exercise eminent do- 
main to acquire and redevelop urban 
property found to be a “slum area;” the 
housing authority’s disposition of con- 
demned property was authorized, and the 


housing authority was entitled to sum- 
mary judgment on a former owner’s claim 
that property had been acquired and then 
sold to a private party. Talley v. Housing 
Auth., 279 Ga. App. 94, 630 S.E.2d 550 
(2006). 

Cited in City of Stockbridge v. Meeks, 
283 Ga. App. 348, 641 S.E.2d 584 (2007). 


RESEARCH REFERENCES 


ALR. — Application of Kelo v. City of Use” restrictions in federal and state con- 


New London, 545 U.S. 469, 125 S. Ct. 
2655, 162 L. Ed. 2d 489 (2005), to “Public 


36-61-2. Definitions. 


As used in this chapter, the term: 


stitutions takings clauses and eminent 
domain statutes, 21 A.L.R.6th 261. 


(1) “Agency” or “urban redevelopment agency” means a public 
agency created by Code Section 36-61-18. 


(2) “Area of operation” means the area within the corporate limits 


of the municipality or county and the area within five miles of such 
limits, except that it shall not include any area which lies within the 
territorial boundaries of another incorporated municipality or an- 
other county unless a resolution is adopted by the governing body of 
such other municipality or county declaring a need therefor. 


(3) “Board” or “commission” means a board, commission, depart- 
ment, division, office, body, or other unit of the municipality or county. 
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(4) “Bonds” means any bonds (including refunding bonds), notes, 
interim certificates, certificates of indebtedness, debentures, or other 
obligations. 


(5) “Clerk” means the clerk or other official of the municipality or 
county who is the custodian of the official records of such municipality 
or county. 


(6) “County” means any county in this state. 


(7) “Downtown development authority” means an authority cre- 
ated pursuant to Chapter 42 of this title. 


(8) “Federal government” means the United States of America or 
any agency or instrumentality, corporate or otherwise, of the United 
States of America. 


(9) “Housing authority” means a housing authority created by and 
established pursuant to Article 1 of Chapter 3 of Title 8, the “Housing 
Authorities Law.” 


(10) “Local governing body” means the council or other legislative 
body charged with governing the municipality and the board of 
commissioners or governing authority of the county. 


(11) “Mayor” means the mayor of a municipality or other officer or 
body having the duties customarily imposed upon the executive head 
of a municipality. 


(12) “Municipality” means any incorporated city or town in this 
state. 


(13) “Obligee” includes any bondholder, agents, or trustees for any 
bondholders, or any lessor demising to the municipality or county 
property used in connection with an urban redevelopment project, or 
any assignee or assignees of such lessor’s interest or any part thereof, 
and the federal government when it is a party to any contract with 
the municipality or county. 


(14) “Person” means any individual, firm, partnership, corpora- 
tion, company, association, joint-stock association, or body politic and 
includes any trustee, receiver, assignee, or other person acting in a 
similar representative capacity. 


(15) “Pocket of blight” means an area in which there is a predom- 
inance of buildings or improvements, whether residential or nonres- 
idential, which by reason of dilapidation, deterioration, age, or 
obsolescence; inadequate provision for ventilation, light, air, sanita- 
tion, or open spaces; high density of population and overcrowding; 
existence of conditions which endanger life or property by fire and 
other causes; or any combination of such factors, are conducive to ill 
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health, transmission of disease, infant mortality, juvenile delin- 
quency, or crime and detrimental to the public health, safety, morals, 
or welfare. Pocket of blight also means an area which by reason of the 
presence of a substantial number of deteriorated or deteriorating 
structures; predominance of defective or inadequate street layout; 
faulty lot layout in relation to size, adequacy, accessibility, or useful- 
ness; unsanitary or unsafe conditions; deterioration of site or other 
improvements; tax or special assessment delinquency exceeding the 
fair value of the land; the existence of conditions which endanger life 
or property by fire and other causes; having development impaired by 
airport or transportation noise or other environmental hazards; or 
any combination of such factors, substantially impairs or arrests the 
sound growth of a municipality or county, retards the provisions of 
housing accommodations, or constitutes an economic or social liabil- 
ity and is a menace to the public health, safety, morals, or welfare in 
its present condition and use. 


(16) “Pocket of blight clearance and redevelopment” may include: 
(A) Acquisition of a pocket of blight or portion thereof; 


(B) Rehabilitation or demolition and removal of buildings and 
improvements; 


(C) Installation, construction, or reconstruction of streets, utili- 
ties, parks, playgrounds, and other improvements necessary for 
carrying out in the area the urban redevelopment provisions of this 
chapter in accordance with the urban redevelopment plan; and 


(D) Making the land available for development or redevelop- 
ment by private enterprise or public agencies, including sale, 
initial leasing, or retention by the municipality or county itself, at 
its fair value for uses in accordance with the urban redevelopment 
plan. 


(17) “Public body” means the state or any municipality, county, 
board, commission, authority, district, housing authority, urban re- 
development agency, or other subdivision or public body of the state. 


(18) “Real property” includes all lands, including improvements 
and fixtures thereon and property of any nature appurtenant thereto 
or used in connection therewith, and every estate, interest, right, and 
use, legal or equitable, therein, including terms for years and liens by 
way of judgment, mortgage, or otherwise. 


(19) “Rehabilitation” or “conservation” may include the restoration 
and redevelopment of a pocket of blight or portion thereof, in 
accordance with an urban redevelopment plan, by: 


(A) Carrying out plans for a program of voluntary or compulsory 
repair and rehabilitation of buildings or other improvements; 
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(B) Acquisition of real property and rehabilitation or demolition 
and removal of buildings and improvements thereon where neces- 
sary to eliminate unhealthful, unsanitary, or unsafe conditions, to 
lessen or increase density, to reduce traffic hazards, to eliminate 
obsolete or other uses detrimental to the public welfare, to other- 
wise remove or prevent the spread of pockets of blight or deterio- 
ration, or to provide land for needed public facilities or improve- 
ments, including, but not limited to, surface transportation 
projects; 


(C) Installation, construction, or reconstruction of streets, tran- 
sit facilities and improvements, sidewalks, streetscapes, trails, 
bicycle facilities, utilities, parks, playgrounds, and other improve- 
ments necessary for carrying out in the area the urban redevelop- 
ment provisions of this chapter; and 


(D) The disposition of any property acquired in such urban 
redevelopment area, including sale, initial leasing or retention by 
the municipality or county itself, at its fair value for uses in 
accordance with the urban redevelopment plan. 


(20) “Slum clearance and redevelopment” may include: 
(A) Acquisition of a slum area or portion thereof; 


(B) Rehabilitation or demolition and removal of buildings and 
improvements; 


(C) Installation, construction, or reconstruction of streets, tran- 
sit facilities, sidewalks, streetscapes, trails, bicycle facilities, util- 
ities, parks, playgrounds, and other public facilities and improve- 
ments necessary for carrying out in the area the urban 
redevelopment provisions of this chapter in accordance with the 
urban redevelopment plan; and 


(D) Making the land available for development or redevelop- 
ment by private enterprise or public agencies (including sale, 
initial leasing, or retention by the municipality or county itself) at 
its fair value for uses in accordance with the urban redevelopment 
plan. 


(21) “Sponsoring local government” means the municipality or 
county which approves and is, directly or indirectly, providing the 
greatest percentage of the public funding, exclusive of federal fund- 
ing, for a surface transportation project. 


(22) “Surface transportation project” means a project for public 
improvement and any related public facilities which is planned to 
impact 10,000 or more acres and at least ten transit miles within the 
area of operation of the sponsoring local government, including any 
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related facilities, systems, parks, trails, streets, greenspace, and any 
other integrated public or private development features included 
within any adopted infrastructure or transportation plan, urban 
redevelopment plan, strategic implementation plan, redevelopment 
plan, workable programs, or comprehensive plans; provided that the 
location of such surface transportation project is wholly within a 
county or counties that have approved a referendum pursuant to 
Section 24 of an Act creating the Metropolitan Atlanta Rapid Transit 
Authority, approved March 10, 1965 (Ga. L. 1965, p. 2243), as 
amended; and provided, further, that the project is within one-half 
mile of a transportation/communications/utilities corridor, which has 
been designated by the local governing body on or before January 1, 
2015, or within the boundaries of a tax allocation district authorized 
under the provisions of Chapter 44 of this title in effect as of January 
1, 2015. 


(23) “Urban redevelopment area” means a pocket of blight which 
the local governing body designates as appropriate for an urban 
redevelopment project. 


(24) “Urban redevelopment plan” means a plan, as it exists from 
time to time, for an urban redevelopment project, which plan shall: 


(A) Conform to the general plan for the municipality or county 
as a whole; and 


(B) Be sufficiently complete to indicate such land acquisition, 
demolition and removal of structures, redevelopment, improve- 
ments, and rehabilitation as may be proposed to be carried out in 
the urban redevelopment area; zoning and planning changes, if 
any; land uses; maximum densities; building requirements; and 
the plan’s relationship to definite local objectives respecting appro- 
priate land uses, improved traffic, public transportation, public 
utilities, recreational and community facilities, and other public 
improvements. 


(25) “Urban redevelopment project” may include undertakings or 
activities of a municipality or county in an urban redevelopment area 
for the elimination and for the prevention of the development or 
spread of pockets of blight and may involve pocket of blight clearance 
and redevelopment in an urban redevelopment area, rehabilitation or 
conservation in an urban redevelopment area, the implementation of 
public improvements, including, but not limited to, surface transpor- 
tation projects, or any combination or part thereof, in accordance with 
an urban redevelopment plan. Although the power of eminent domain 
may not be exercised for the following purposes, such undertakings or 
activities may include: 


(A) Acquisition, without regard to any requirement that the area 
be a pocket of blight, of air rights in an area consisting of lands and 
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highways, railway or subway tracks, bridge or tunnel entrances, or 
other similar facilities which have a blighting influence on the 
surrounding area and over which air rights sites are to be devel- 
oped for the elimination of such blighting influences and for the 
provision of housing and related facilities and uses designed for, 
and limited primarily to, families and individuals of low or moder- 
ate income; and 


(B) Construction of foundations and platforms necessary for the 
provision of air rights sites of housing and related facilities and 
uses designed for, and limited primarily to, families and individu- 
als of low or moderate income or construction of foundations 
necessary for the provision of air rights sites for development of 
nonresidential facilities. 


History. — Ga. L. 1955, p. 354, § 19; 
Ga. L. 1968, p. 644, § 1; Ga. L. 1971, p. 
445, §§ 3-5; Ga. L. 1976, p. 946, §§ 2, 3; 
Ga. L. 1982, p. 3, § 36; Ga. L. 1992, p. 
2533, §§ 11, 12; Ga. L. 2015, p. 1318, 
§ 1/HB 174; Ga. L. 2015, p. 1329, § 2/SB 
4; Ga. L. 2016, p. 864, § 36/HB 737. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1992, “Authori- 
ties” was substituted for “Authority” in 
paragraph (9). 

Pursuant to Code Section 28-9-3, in 


2015, the amendment of paragraph (19) of 
this Code section by Ga. L. 2015, p. 1318, 
§ 1/HB 174, was treated as impliedly re- 
pealed and superseded by Ga. L. 2015, p. 
1329, § 2/SB 4, due to irreconcilable con- 
flict. 

Pursuant to Code Section 28-9-5, in 
2015, former paragraphs (19) through (24) 
were redesignated as present paragraphs 
(20) through (25), respectively, to main- 
tain alphabetical order. 


JUDICIAL DECISIONS 


Cited in Allen v. City Council, 215 Ga. 
778, 113 S.E.2d 621 (1960); Waller v. Clay- 


ton County, 200 Ga. App. 706, 409 S.E.2d 
561 (1991). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- 
ing Laws and Urban Redevelopment, §§ 1 
et seq., 16, 19. 

C.J.S. — 39A C.J.S., Health and Envi- 
ronment, §§ 58, 59. 62 C.J.S., Municipal 
Corporations, §§ 1 et seq., 268, 562 et seq. 


64A C.J.S., 
§ 1645. 
ALR. — What constitutes “Blighted 
Area” within urban renewal and redevel- 
opment statutes, 45 A.L.R.3d 1096. 


Municipal Corporations, 


36-61-3. Legislative findings and declaration of necessity. 


(a) It is found and declared that there exist in municipalities and 
counties of this state pockets of blight, as defined in paragraph (15) of 
Code Section 36-61-2, which constitute a serious and growing menace, 
injurious to the public health, safety, morals, and welfare of the 
residents of this state; that the existence of such areas contributes 
substantially and increasingly to the spread of disease and crime, 
constitutes an economic and social liability, substantially impairs or 
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arrests the sound growth of municipalities and counties, retards the 
provision of housing accommodations, aggravates traffic problems, and 
substantially impairs or arrests the elimination of traffic hazards and 
the improvement of traffic facilities; and that the prevention and 
elimination of pockets of blight is a matter of state policy and state 
concern, in order that this state and its municipalities and counties 
shall not continue to be endangered by areas which are local centers of 
disease, promote juvenile delinquency, and, while contributing little to 
the tax income of this state and its municipalities and counties, 
consume an excessive proportion of its revenues because of the extra 
services required for police, fire, accident, hospitalization, and other 
forms of public protection, services, and facilities. 


(b) It is further found and declared that certain pockets of blight or 
portions thereof may require acquisition, clearance, and disposition, 
subject to use restrictions, as provided in this chapter, since the 
prevailing condition of decay may make impracticable the reclamation 
of the area by conservation or rehabilitation; that the other areas or 
portions thereof, through the means provided in this chapter, may be 
susceptible of conservation or rehabilitation in such a manner that the 
conditions and evils enumerated in subsection (a) of this Code section 
may be eliminated, remedied, or prevented and that, to the extent that 
is feasible, salvable pockets of blight should be conserved and rehabil- 
itated through voluntary action and the regulatory process. 


(c) It is further found and declared that the powers conferred by this 
chapter are for public uses and purposes for which public money may be 
expended and the power of eminent domain may be exercised. The 
necessity, in the public interest, for the provisions enacted in this 
chapter is declared as a matter of legislative determination. 


History. — Ga. L. 1955, p. 354, § 2; Ga. 
L. 1993, p. 91, § 36; Ga. L. 2015, p. 1318, 
§ 2/HB 174. 


JUDICIAL DECISIONS 


Constitutionality. — The Urban Re- tional. Bailey v. Housing Auth., 214 Ga. 
development Law is expressly authorized 790, 107 S.E.2d 812 (1959). 
by the Constitution, and it and the acts Cited in Thompson v. Crownover, 259 
proposed to be taken thereunder, and in Ga. 126, 381 S.E.2d 283 (1989). 
conformity therewith, are not unconstitu- 


RESEARCH REFERENCES 
C.J.S. — 39A C.J.S., Health and Envi- tal projects for improvement of housing 
ronment, § 61 et seq. conditions (slum clearance), 130 A.L.R. 


ALR. — Constitutionality, construction, 1069; 172 A.L.R. 966. 
and application of statutes or governmen- 
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LOCAL GOVERNMENT 


36-61-4 


36-61-3.1. “Public use” defined; eminent domain to be exercised 


solely for public use. 


(a) As used in this Code section, the term “public use” shall have the 
meaning specified in Code Section 22-1-1. 


(b) Any exercise of the power of eminent domain under this chapter 


must: 


(1) Be for a public use; and 


(2) Be approved by resolution of the governing body of the munic- 
ipality or county in conformity with the procedures specified in Code 


Section 22-1-10. 


History. — Code 1981, § 36-61-3.1, en- 
acted by Ga. L. 2006, p. 39, § 22/HB 1313. 
Editor’s notes. — Ga. L. 2006, p. 39, 
§ 1/HB 1313, not codified by the General 
Assembly, provides that: “This Act shall be 


codified by the General Assembly, pro- 
vides that this Code section shall apply to 
those condemnation proceedings filed on 
or after February 9, 2006, where title has 
not vested in the condemning authority 


known and may be cited as ‘The Landown- 
er’s Bill of Rights and Private Property 
Protection Act.’” 

Ga. L. 2006, p. 39, § 25/HB 1313, not 


unless constitutionally prohibited. 

Law reviews. — For article on 2006 
enactment of this Code section, see 23 Ga. 
St. U. L. Rev. 157 (2006). 


36-61-4. Encouragement of private enterprise. 


(a) A municipality or county, to the greatest extent it determines to 
be feasible in carrying out the provisions of this chapter, shall afford 
maximum opportunity, consistent with the sound needs of the munici- 
pality or county as a whole, to the rehabilitation or redevelopment of 
the urban redevelopment area by private enterprise. A municipality or 
county shall give consideration to this objective in exercising its powers 
under this chapter, including: the formulation of a workable program; 
the approval of urban redevelopment plans consistent with the general 
plan for the municipality or county; the adoption and enforcement of 
ordinances as provided for in Code Section 36-61-11; the exercise of its 
zoning powers; the enforcement of other laws, codes, and regulations 
relating to the use of land and the use and occupancy of buildings and 
improvements; the disposition of any property acquired; and the 
provision of necessary public improvements. 


(b) Notwithstanding anything in this chapter or other provisions of 
law to the contrary, and in order to give effect to the encouragement of 
private enterprise contemplated in this Code section, the following 
shall apply to contracts and agreements for surface transportation 
projects entered into pursuant to this chapter: 


(1) In addition to other methods of procurement authorized by law, 
the sponsoring local government, urban redevelopment agency, or 
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other governing body shall be authorized to utilize the procedures of 
this chapter to provide for the planning, design, finance, construction, 
acquisition, leasing, operation, and maintenance of surface transpor- 
tation projects. The provisions of this chapter shall be an alternative 
to such other methods to be exercised at the option of each sponsoring 
local government or public body; 


(2) One or more public bodies may participate in the consideration 
and implementation of a surface transportation project at the discre- 
tion of the sponsoring local government. Where more than one public 
body agrees to participate in the consideration or implementation of 
a surface transportation project, the participants may designate one 
or more representatives of each such participating public body, as 
agreed to by the sponsoring local government or the urban redevel- 
opment agency; 


(3)(A) An urban redevelopment agency designated by the sponsor- 
ing local government may evaluate a project to determine the 
appropriate or desirable levels of public and private participation 
in planning, designing, financing, constructing, operating, main- 
taining, or facilitating, or any combination thereof, for the execu- 
tion of such project. Such urban redevelopment agency may desig- 
nate a public nonprofit, private corporation, body, or entity to 
perform this function and to otherwise perform the activities 
contemplated in this Code section. 


(B) A sponsoring local government or an urban redevelopment 
agency shall be authorized to issue, individually or in sequenced 
stages, written requests for expressions of interest, qualifications, 
or proposals, or any combination thereof, or other similar methods 
of procurement or solicitation. Such requests shall indicate the 
scope of the project, the proposed public and private financial 
participation in the project, including, but not limited to, the rights, 
responsibilities, obligations, revenue sharing features, any lease, 
license, availability or other payment rights, and any other alloca- 
tions of interests and federal and state income tax benefits in 
respect of real and personal property relating to a project. Such 
requests shall include the factors to be used in evaluating re- 
sponses, the relative importance of any applicable evaluation 
factors, and other contractual terms and conditions expected, 
including any unique capabilities or qualifications that will be 
required of respondents, as determined in the sole discretion of the 
designated representative of the sponsoring local government. 
Public notice of such requests shall be made at least 30 days prior 
to the date set for the release of said request by posting a legal 
notice on the websites and weekly in the legal organ of the 
sponsoring local government and the public body implementing the 
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project, in substantially the same manner utilized by such public 
bodies in order to solicit requests for proposals, with a copy of such 
notice provided simultaneously to each affected public body. 


(C)G) The public body implementing the project and the spon- 
soring local government, with the participation of any designated 
representatives of other participating public bodies as deter- 
mined by the sponsoring local government, may engage in 
individual discussions and interviews with each respondent 
deemed fully qualified, responsible, and suitable on the basis of 
initial responses and with emphasis on professional competence 
and ability to meet the level of private financial participation as 
called for in such request. Repetitive interviews may be con- 
ducted. Any such interviews shall be deemed to be a part of the 
procurement process. 


GDI) At the conclusion of the final stage, on the basis of 
evaluation factors published in the request and all information 
developed in the selection process, the public body implement- 
ing the surface transportation project, in an open and public 
meeting subject to the provisions of Chapter 14 of Title 50, 
shall rank the proposals in accordance with the factors set 
forth in the request for proposal or invitation for bids. 


(II) After ranking the proposals, the public body implement- 
ing the project shall begin negotiations with the first ranked 
private entity. If such public body and first ranked private 
entity do not reach a comprehensive agreement or interim 
agreement, such public body may conduct negotiations with 
the next ranked private entity. Such process shall continue 
until such public body either voluntarily abandons the process 
or executes a comprehensive agreement or interim agreement 
with a private entity. Negotiations conducted with one or more 
selected respondents pursuant to this Code section shall con- 
tinue to be deemed an active procurement until the execution 
of the final, definitive agreement with the selected respondent 
or respondents. 


(iii) The public body implementing the project shall select for 
approval the respondent offering the most satisfactory and 
advantageous contract terms for the project based upon a thor- 
ough assessment of any one or more of the following: experience 
and reputation with similar projects; engineering and design 
quality; value; projected savings during, before, or after construc- 
tion; and the ability of the final project’s characteristics to meet 
the goals of the sponsoring local government, consistent with 
applicable plans and programs. The fair market value of any 
property included as a part of the procurement may be based on 
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the consideration of the above factors, but it shall not be less than 
the initial cost to obtain the property. Before making such 
selection, the designated representative shall consult in an open 
and public meeting subject to the provisions of Chapter 14 of 
Title 50 with the representatives of any participating local 
governing authority, participating local authority, participating 
state agency, department, or authority, and affected local govern- 
ment. Notwithstanding the foregoing, if the terms and conditions 
for multiple awards are included in the request, the implement- 
ing public body may award contracts to more than one respon- 
dent. Should the implementing public body determine in writing 
that only one respondent is fully qualified, or that one respon- 
dent is clearly more highly qualified and suitable than the other 
respondents under consideration, a contract may be negotiated 
and awarded to that respondent. 


(iv) Upon approval of the selection by the implementing public 
body, a contract or contracts not exceeding 50 years in duration 
may be entered into by the urban redevelopment agency or any 
one or more of the participating public bodies and the selected 
respondent or respondents. The private financial data or finan- 
cial plans which qualify as trade secrets pursuant to Code 
Section 10-1-761 and paragraph (34) of subsection (a) of Code 
Section 50-18-72 provided by the respondents shall remain 
exempt from Code Section 50-18-72 during and after the conclu- 
sion of the related selection process. 


(D) A dispute over the award of a contract under this chapter 
shall be resolved by the filing of a petition in the superior court of 
the county in which the sponsoring local government is located 
within 30 days of the awarding of such contract and shall be 
determined through the use of a special master appointed by the 
judge of the superior court of the county in which the sponsoring 
local government is located. The special master shall not be 
authorized to enjoin or otherwise delay or suspend the execution of 
the contract and any work to be performed under such contract. 
The decision of the special master with regard to such dispute shall 
be appealable for a de novo review to the superior court of the 
county in which the sponsoring local government is located within 
30 days following the decision of the special master. 


(E) Nothing in this chapter shall require the designated repre- 
sentatives, the sponsoring local government, the implementing 
public body, or any participating public body to continue negotia- 
tions or discussions arising out of any request or any other 
procurement initiated under the provisions of this Code section. 


(F) Every public body shall be authorized to promulgate reason- 
able rules and regulations to assist in its evaluation of responses 
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and to implement the purposes of this chapter; provided, however, 
that unsolicited proposals shall not be permitted; 


(4) No public officer, employee, or member of any participating 
public body, with respect to contracts of such public body, or the 
General Assembly shall serve as an agent, lobbyist, or board member 
for any private entity directly or indirectly under a contract or 
negotiating a contract provided for by this chapter for one year after 
leaving his or her position as a public officer, employee, or member of 
the public body or the General Assembly; and 


(5) Contracts entered into with a private enterprise in respect to 
the design, construction, operation, financing, or management of the 
public components of a surface transportation project shall not 
constitute the acquisition of property for a private use, nor shall such 
contracts be deemed a sale, lease, or other disposition of the related 
interests in property under any provisions of this chapter or other 
provision of applicable law, and such public components of a surface 
transportation project shall be deemed a public use for all purposes 
under applicable provisions of law, including, without limitation, 
Code Sections 36-61-9 and 36-61-10. 


History. — Ga. L. 1955, p. 354, § 3; Ga. and Towns in Georgia: A Distinction with 
L. 2015, p. 1329, § 3/SB 4; Ga. L. 2016, p. a Difference?,” see 14 Mercer L. Rev. 385 
864, § 36/HB 737. (1968). 

Law reviews. — For article, “Cities 


RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- ALR. — Validity, construction, and ef- 
ing Laws and Urban Redevelopment, § 5. fect of statutes providing for urban rede- 

C.J.S. — 39A C.J.S., Health and Envi- velopment by private enterprise, 44 
ronment, §§ 58, 59. A.L.R.2d 1414. 


36-61-5. Resolution of necessity prerequisite to exercise of pow- 
ers. 


No municipality or county shall exercise any of the powers conferred 
upon municipalities and counties by this chapter until after its local 
governing body has adopted a resolution finding that: 


(1) One or more pockets of blight exist in such municipality or 
county; and 


(2) The rehabilitation, conservation, or redevelopment, or a com- 
bination thereof, of such area or areas is necessary in the interest of 
the public health, safety, morals, or welfare of the residents of the 
municipality or county. 
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History. — Ga. L. 1955, p. 354, § 5; Ga. 
L. 2015, p. 1318, § 3/HB 174. 


URBAN REDEVELOPMENT 


36-61-7 


JUDICIAL DECISIONS 


Under this section, it is not re- 
quired that any evidence or proof be 
taken or considered but simply that a 
resolution be adopted. This can only mean 
that the officials concerned exercise the 
officials’ own judgment based upon what 


their findings. The very nature of matters 
required to be found by the resolution 
shows them not capable of being brought 
under judicial determination. Allen v. City 
Council, 215 Ga. 778, 113 S.E.2d 621 
(1960). 


the officials know or believe and make 
36-61-6. Formulation of workable program. 


For the purposes of this chapter, a municipality or county may 
formulate a workable program for utilizing appropriate private and 
public resources, including those specified in Code Section 36-61-11, to 
eliminate and prevent the development or spread of pockets of blight, to 
encourage needed urban rehabilitation, to provide for the redevelop- 
ment of pockets of blight, or to undertake such of the aforesaid activities 
or such other feasible municipal or county activities as may be suitably 
employed to achieve the objectives of such workable program. Such 
workable program may include, without limitation, provision for the 
prevention of the spread of pockets of blight into areas of the munici- 
pality or county which are free from pockets of blight, through diligent 
enforcement of housing, zoning, and occupancy controls and standards; 
the rehabilitation or conservation of pockets of blight or portions 
thereof by replanning, removing congestion, providing parks, play- 
grounds, and other public improvements, including without limitation 
surface transportation projects, encouraging voluntary rehabilitation, 
and compelling the repair and rehabilitation of deteriorated or deteri- 
orating structures; and the clearance and redevelopment of pockets of 
blight or portions thereof. 


History. — Ga. L. 1955, p. 354, § 4; Ga. 
L. 2015, p. 1318, § 4/HB 174; Ga. L. 2015, 
p. 1329, § 4/SB 4. 
RESEARCH REFERENCES 
Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- 


ing Laws and Urban Redevelopment, 
§ 16. 


36-61-7. Preparation of redevelopment plan; approval; modifi- 
cation; effect of approval. 


(a) A municipality or county shall not approve an urban redevelop- 
ment plan for an urban redevelopment area unless the governing body, 
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by resolution, has determined such area to be a pocket of blight and 
designated such area as appropriate for an urban redevelopment 
project. Authority is vested in every municipality and county to prepare, 
to adopt, and to revise, from time to time, a general plan for the physical 
development of the municipality or county as a whole (giving due 
regard to the environs and metropolitan surroundings), to establish and 
maintain a planning commission for such purpose and related munic- 
ipal and county planning activities, and to make available and to 
appropriate the necessary funds therefor. A municipality or county shall 
not acquire real property for an urban redevelopment project unless the 
local governing body has approved the urban redevelopment plan in 
accordance with subsection (d) of this Code section. 


(b) The municipality or county may itself prepare or cause to be 
prepared an urban redevelopment plan; alternatively, any person or 
agency, public or private, may submit a plan to a municipality or county. 


(c) The local governing body of the municipality or county shall hold 
or shall cause some agency of the municipality or county to hold a public 
hearing on an urban redevelopment plan or a substantial modification 
of an approved urban redevelopment plan, after public notice thereof by 
publication in a newspaper having a general circulation in the area of 
operation of the municipality or county. The notice shall describe the 
time, date, place, and purpose of the hearing, shall generally identify 
the urban redevelopment area covered by the plan, and shall outline 
the general scope of the urban redevelopment project under consider- 
ation. 


(d) Following such hearing, the local governing body may approve an 
urban redevelopment plan if it finds that: 


(1) A feasible method exists for the relocation of families who will 
be displaced from the urban redevelopment area in decent, safe, and 
sanitary dwelling accommodations within their means and without 
undue hardship to such families; 


(2) The urban redevelopment plan conforms to the general plan of 
the municipality or county as a whole; and 


(3) The urban redevelopment plan will afford maximum opportu- 
nity, consistent with the sound needs of the municipality or county as 
a whole, for the rehabilitation or redevelopment of the urban rede- 
velopment area by private enterprise. 


(e) An urban redevelopment plan may be modified at any time, 
provided that, if modified after the lease or sale by the municipality or 
county of real property in the urban redevelopment project area, such 
modification shall be subject to such rights at law or in equity as a 
lessee or purchaser or his or her successor or successors in interest may 
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be entitled to assert. Any proposed modification which will substan- 
tially change the urban redevelopment plan as previously approved by 
the local governing body shall be subject to the requirements of this 
Code section, including the requirement of a public hearing, before it 
may be approved. 


(f) Upon the approval of an urban redevelopment plan by a munic- 
ipality or county, the provisions of the plan with respect to the future 
use and building requirements applicable to the property covered by the 
plan shall be controlling with respect thereto. 


History. — Ga. L. 1955, p. 354, § 6; Ga. 
L. 1982, p. 3, § 36; Ga. L. 2015, p. 1318, 
§ 5/HB 174. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- C.J.S. — 39A C.J.S., Health and Envi- 
ing Laws and Urban Redevelopment, ronment, § 59. 
$$ 16, 20. 


36-61-8. Powers of municipalities and counties generally. 


Every municipality and every county shall have all the powers 
necessary or convenient to carry out and effectuate the purposes and 
provisions of this chapter, including the following powers in addition to 
others granted in this chapter: 


(1) To undertake and carry out urban redevelopment projects 
within its area of operation; to make and execute contracts and other 
instruments necessary or convenient to the exercise of its powers 
under this chapter; and to disseminate pocket of blight clearance and 
urban redevelopment information; 


(2) To provide, to arrange, or to contract for the furnishing or 
repair by any person or agency, public or private, of services, 
privileges, works, streets, roads, public utilities, or other facilities for 
or in connection with an urban redevelopment project and to install, 
construct, and reconstruct streets, utilities, parks, playgrounds, and 
other public improvements, provided that neither the municipality or 
county itself nor an urban redevelopment agency or housing author- 
ity or downtown development authority acting pursuant to an elec- 
tion under Code Section 36-61-17 shall provide, install, or construct 
any public utility of the same kind or character as an existing utility 
operating in the municipality or county if such existing utility is 
providing reasonably adequate and proper service, as determined by 
the Public Service Commission; and to agree to any conditions that it 
may deem reasonable and appropriate attached to federal financial 
assistance and imposed pursuant to federal law relating to the 
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determination of prevailing salaries or wages or to compliance with 
labor standards in the undertaking or carrying out of an urban 
redevelopment project, and to include, in any contract let in connec- 
tion with such a project, provisions to fulfill such conditions as it may 
deem reasonable and appropriate; 


(3) Within its area of operation, to enter upon any building or 
property in any urban redevelopment area in order to make surveys, 
appraisals, soundings, or test borings, and to obtain an order for this 
purpose from a court of competent jurisdiction in the event entry is 
denied or resisted; to acquire, by purchase, lease, option, gift, grant, 
bequest, devise, or otherwise, any real property (or personal property 
for its administrative purposes) together with any improvements 
thereon; to hold, improve, clear, or prepare for redevelopment any 
such property; to mortgage, pledge, hypothecate, or otherwise encum- 
ber or dispose of any real property; to insure or provide for the 
insurance of any real or personal property or operations of the 
municipality or county against any risks or hazards, and to pay 
premiums on any such insurance; and to enter into any contracts 
necessary to effectuate the purposes of this chapter; provided, how- 
ever, that no statutory provision with respect to the acquisition, 
clearance, or disposition of property by public bodies shall restrict a 
municipality or county or other public body exercising powers under 
this chapter in the exercise of such functions with respect to an urban 
redevelopment project, unless the General Assembly shall specifically 
so state; 


(4) To invest any urban redevelopment project funds held in 
reserves or sinking funds or any such funds not required for imme- 
diate disbursement in property or securities in which savings banks 
may legally invest funds subject to their control; and to redeem such 
bonds as have been issued pursuant to Code Section 36-61-12 at the 
redemption price established therein or to purchase such bonds at 
less than redemption price, all such bonds so redeemed or purchased 
to be canceled; 


(5) To borrow money and to apply for and accept advances, loans, 
grants, contributions, and any other form of financial assistance from 
the federal government, the state, county, or other public body, or 
from any sources, public or private, for the purposes of this chapter, 
and to give such security as may be required and to enter into and 
carry out contracts in connection therewith. A municipality or county 
may include in any contract for financial assistance with the federal 
government for an urban redevelopment project such conditions 
imposed pursuant to federal law as the municipality or county may 
deem reasonable and appropriate and which are not inconsistent 
with the purposes of this chapter; 
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(6) Within their area of operation, to make or have made all plans 
necessary to the carrying out of the purposes of this chapter and to 
contract with any person, public or private, in making and carrying 
out such plans and to adopt or approve, modify, and amend such 
plans. Such plans may include, without limitation: 


(A) A general plan for the locality as a whole; 
(B) Urban redevelopment plans; 


(C) Plans for carrying out a program of voluntary or compulsory 
repair and rehabilitation of buildings and improvements, to include 
but not to be limited to making loans and grants from funds 
received from the federal government, as well as from funds 
received from the repayment of such loans and interest thereon, to 
persons, public or private, owning private housing for the purpose 
of financing the rehabilitation of such housing; 


(D) Plans for the enforcement of state and local laws, codes, and 
regulations relating to the use of land and the use and occupancy of 
buildings and improvements and to the compulsory repair, reha- 
bilitation, demolition, or removal of buildings and improvements; 
and 


(E) Appraisals, title searches, surveys, studies, and other pre- 
liminary plans and work necessary to prepare for the undertaking 
of urban redevelopment projects. 


The municipality or county is authorized to develop, test, and report 
methods and techniques and to carry out demonstrations and other 
activities for the prevention and elimination of pockets of blight and 
to apply for, accept, and utilize grants of funds from the federal 
government for such purposes; 


(7) To prepare plans and provide reasonable assistance for the 
relocation of families displaced from an urban redevelopment area, to 
the extent essential for acquiring possession of and clearing such area 
or parts thereof to permit the carrying out of the urban redevelop- 
ment project; 


(8) To appropriate such funds and make such expenditures as may 
be necessary to carry out the purposes of this chapter and to levy 
taxes and assessments for such purposes; to close, vacate, plan, or 
replan streets, roads, sidewalks, ways, or other places; to plan or 
replan, zone, or rezone any part of the municipality or county or make 
exceptions from building regulations; and to enter into agreements, 
under Code Section 36-61-17, with a housing authority, a downtown 
development authority, or an urban redevelopment agency vested 
with urban redevelopment project powers, which agreements may 
extend for up to 50 years respecting action to be taken by such 
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municipality or county pursuant to any of the powers granted by this 
chapter. The reasonable costs of removing, relocating, and rearrang- 
ing public utility facilities within urban renewal areas may constitute 
a cost of carrying out the purposes of this chapter, and every 
municipality and county may, in their discretion, pay such reasonable 
costs or any portion thereof; 


(9) Within their areas of operation, to organize, coordinate, and 
direct the administration of the provisions of this chapter as they 
apply to such municipality or county, in order that the objective of 
remedying pockets of blight and preventing the causes thereof within 
the municipality or county may be most effectively promoted and 
achieved, and to establish such new office or offices of the municipal- 
ity or county or to reorganize existing offices in order to carry out such 


purpose most effectively; and 


(10) To exercise all or any part or combination of powers granted in 


this Code section. 


History. — Ga. L. 1955, p. 354, § 7; Ga. 
L. 1963, p. 644, § 2; Ga. L. 1976, p. 946, 


§ 1; Ga. L. 1992, p. 2533, § 13; Ga. L. 
2015, p. 1318, § 6/HB 174. 


JUDICIAL DECISIONS 


Lease of facilities to private enter- 
prises for commercial use authorized. 
— Under the Urban Redevelopment Law, 
0.C.G.A. § 36-61-1 et seq., the city may 
provide facilities in connection with an 


urban redevelopment project, including 
facilities leased to private enterprises for 
commercial use. Nations v. Downtown 
Dev. Auth., 256 Ga. 158, 345 S.E.2d 581 
(1986). 


OPINIONS OF THE ATTORNEY GENERAL 


Loans of federal money to private 
housing owners not allowed. — Munic- 
ipalities and counties to which the Urban 
Redevelopment Law applies may not, pur- 
suant to this section, make loans or grants 
from moneys received from the federal 
government under Title I of the Housing 
and Community Development Act of 1974 
(42 U.S.C. § 5301 et seq.) to owners of 
private housing for the purpose of financ- 
ing the rehabilitation of such housing. 
1975 Op. Atty Gen. No. 75-119. 

Repair or disposal of dwellings out- 
side redevelopment area. — Munici- 
pality may acquire, rehabilitate, and dis- 
pose of substandard residential dwellings 


to the housing authority when such dwell- 
ings are outside an officially declared ur- 
ban redevelopment area, if such activities 
are designed to provide low-rent housing 
to persons displaced by activities within 
such area. 1982 Op. Att’y Gen. No. 
U82-28. 

Repairing low-rent homes for use by 
persons displaced by an urban redevelop- 
ment project, though outside an officially 
designated urban redevelopment area, 
would appear to be “in connection with” 
that project within the meaning of para- 
graph (2) of O.C.G.A. § 36-61-8. 1982 Op. 
Atty Gen. No. U82-28. 
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RESEARCH REFERENCES 


C.J.S. — 39A C.J.S., Health and Envi- 
ronment, § 58 et seq. 63 C.J.S., Municipal 
Corporations, § 1164. 64 C.J.S., Munici- 
pal Corporations, §§ 1167, 1279, 1460, 
1461. 64A C.J.S., Municipal Corporations, 
§§ 2016, 2184, 2185, 2276. 


or the like, for purposes of state statute 
requiring payment of prevailing wages on 
public works projects, 7 A.L.R.5th 400. 
Employers subject to state statutes re- 
quiring payment of prevailing wages on 
public works projects, 7 A.L.R.5th 444. 


ALR. — What are “prevailing wages,” 


36-61-9. Power of eminent domain; conditions; title acquired. 


(a) Except as otherwise provided in subsection (c) of this Code 
section, a municipality or county shall have the right to acquire, by 
exercise of the power of eminent domain, any real property which it 
may deem necessary for its purposes under this chapter, after the 
adoption by it of a resolution declaring that the acquisition of the real 
property described therein is necessary for such purposes. A municipal- 
ity or county may exercise the power of eminent domain in the manner 
provided in Title 22; or it may exercise the power of eminent domain in 
the manner provided by any other applicable statutory provisions for 
the exercise of the power of eminent domain. Property already devoted 
to a public use may be acquired, provided that no real property 
belonging to the municipality, the county, the state, or any political 
subdivision thereof may be acquired without its consent. 


(b) Whenever condemnation proceedings are instituted and carried 
on by a municipality or county in accordance with subsection (a) of this 
Code section or through any other method of condemnation provided by 
law, upon the payment by the municipality or county seeking condem- 
nation of the amount of the award and final judgment on appeal the 
municipality or county shall become vested with a fee simple indefea- 
sible title to the property to which the condemnation proceedings relate. 
Such payment may be offset in whole or in part by the amount of any 
municipal or county tax liens on the condemned property and by any 
existing special assessments tax liens on the condemned property, 
including without limitation education or special district taxes collected 
by the municipality or county; provided, however, that any such setoff 
shall be subject to any existing tax liens having higher priority 
pursuant to Code Section 48-2-56 and to the interest in the condemned 
property of any known beneficiary of a year’s support pursuant to 
former Code Section 53-5-2 as such existed on December 31, 1997, if 
applicable, or Code Sections 53-3-1, 53-3-2, 53-3-4, 53-3-5, and 53-3-7; 
provided, further, that where the condemned property is subject to a 
valid deed to secure debt, such setoff shall only be allowed for tax liens 
which arose as a result of an assessment against such property. It is 
declared to be necessary, to enable such municipalities and counties to 
exercise their powers under this Code section, that upon the condem- 


903 


36-61-9 LOCAL GOVERNMENT 36-61-9 


nation proceedings being had, the municipalities and counties shall 
become vested with fee simple indefeasible title to the property involved 
in the proceedings. 


(c) Unless the property is to be acquired for the purpose of devoting 
it to a public use, a municipality or county may not acquire real 
property through the exercise of the power of eminent domain pursuant 
to subsection (a) of this Code section until the following conditions and 
requirements have been met: 


(1) The municipality or county which adopted the urban redevel- 
opment plan has approved a resolution authorizing the exercise of the 
power of eminent domain by the agency to acquire the property; 


(2) The municipality or county shall, in writing, notify the owner of 
the real property proposed to be acquired of the planned rehabilita- 
tion of the property as set forth in the urban redevelopment plan for 
the urban redevelopment area wherein the property is located; 


(3) Within 30 days after being so notified, the owner of the property 
shall have the option of notifying the municipality or county, in 
writing, of his willingness and intention to rehabilitate and maintain 
the property in accordance with the urban redevelopment plan. In the 
event of multiple ownership of the property, unanimous agreement by 
the owners shall be required; and the failure of any one owner to 
notify the municipality or county, within the time limitation specified 
in this paragraph, of his willingness and intention to rehabilitate and 
maintain the property in accordance with the urban redevelopment 
plan shall be deemed to be a failure to exercise the option provided in 
this paragraph; and 


(4) The owner of the property may execute an agreement with the 
municipality or county to rehabilitate the property in accordance 
with the urban redevelopment plan. Any such agreement shall be as 
the municipality or county deems necessary and appropriate as to 
form and content; in connection therewith, the municipality or county 
shall have the right to require sufficient performance, payment, and 
completion bonds. In the event that any such owner, at any time, fails 
to comply with or defaults in the performance of the provisions of the 
agreement, such property shall no longer be subject to the agreement, 
the option provided by paragraph (3) of this subsection shall no longer 
apply, and the property may be acquired by the municipality or 
county by purchase or through the exercise of the power of eminent 
domain. In the alternative, the municipality or county may either 
specifically enforce the agreement, exercise any rights under any 
bonds which may have been required, and obtain any other legal or 
equitable relief as may be available to the municipality or county or, 
if the owner fails to exercise the option to rehabilitate the property or 
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defaults on the agreement to rehabilitate the property, the munici- 
pality or county may implement those portions of the urban develop- 
ment plan with respect to such property to the extent the municipal- 
ity or county deems necessary and the costs of implementing such 
plan shall be a lien against the property enforceable in the same 


manner as tax liens. 


History. — Ga. L. 1955, p. 354, § 8; Ga. 
L. 1971, p. 445, $$ 1, 2; Ga. L. 1982, p. 3, 
§ 36; Ga. L. 1992, p. 6, § 36; Ga. L. 1992, 
p. 2533, § 14; Ga. L. 1994, p. 877, § 1; Ga. 
L. 1998, p. 128, § 36; Ga. L. 2011, p. 752, 
§ 36/HB 142. 

Law reviews. — For article surveying 


developments in Georgia real property 
law from mid-1980 through mid-1981, see 
33 Mercer L. Rev. 219 (1981). 

For note on the 1994 amendment of this 
Code section, see 11 Ga. St. U. L. Rev. 212 
(1994). 


JUDICIAL DECISIONS 


Demand that just and adequate 
compensation be first paid is impera- 
tive. It means that such payment covers 
its value at the time of taking and not its 
value many rental periods or years prior 
to the actual institution of condemnation 
proceedings. Housing Auth. v. Schroeder, 
222 Ga. 417, 151 S.E.2d 226 (1966). 

Exercise of power of eminent do- 
main under this section must be pursu- 
ant to the formulation of an urban rede- 
velopment plan which necessitates the 
acquisition of specific real property to ef- 
fectuate its purposes. McCord v. Housing 
Auth., 246 Ga. 547, 272 S.E.2d 247 (1980). 

Qualification on right of eminent 
domain. — Right of the state to obtain 
private property for the public purpose of 
urban redevelopment is qualified by the 
requirement that the property owner 
must be permitted to develop the owner’s 
land personally in accordance with the 
proposed plan, if the owner so desires and 
if the owner has the resources to do so. 
McCord v. Housing Auth., 246 Ga. 547, 
272 S.E.2d 247 (1980); Ward v. Housing 
Auth., 157 Ga. App. 825, 278 S.E.2d 715 
(1981). 

Requirement of specificity in urban 
redevelopment plan. — When, pursu- 
ant to court order, condemnee was pro- 
vided with a map showing the proposed 
use of the condemnee’s land, in conjunc- 
tion with the lands of other owners, as 
part of a 66,600 square foot warehouse, 
any requirement of specificity in an urban 
redevelopment plan was amply satisfied 


by this information. Waller v. Clayton 
County, 200 Ga. App. 706, 409 S.E.2d 561, 
cert. denied, 200 Ga. App. 897, 409 S.E.2d 
561 (1991). 

Option of landowner to develop 
personally. — This section gives a pri- 
vate landowner the option of retaining 
ownership of the land and developing the 
land in accordance with the urban rede- 
velopment plan when the land was to be 
put to a nonpublic use. McCord v. Housing 
Auth., 246 Ga. 547, 272 S.E.2d 247 (1980). 

Term “multiple ownership” refers to 
a situation when a particular parcel 
within the tract to be condemned is owned 
by more than one person, rather than to 
all owners of all parcels within the tract. 
McCord v. Housing Auth., 246 Ga. 547, 
272 S.E.2d 247 (1980). 

Term “property” refers to each indi- 
vidual parcel within the tract to be con- 
demned, rather than to the tract as a 
whole, thus extending to each parcel 
owner the option of retaining ownership 
and developing in accordance with the 
urban redevelopment plan. McCord v. 
Housing Auth., 246 Ga. 547, 272 S.E.2d 
247 (1980). 

Not applicable to conveyance of 
previously condemned property. — 
Even assuming the original condemnation 
proceeding was conducted pursuant to the 
Urban Redevelopment Law and that 
0.C.G.A. § 36-61-9 was applicable to it, 
the 2003 conveyance was not a re-taking 
by a municipality or county and thus the 
transaction was not governed by the re- 
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quirements of § 36-61-9. By its terms, the 
statute applies to the original taking of 
property by eminent domain. The 2003 
conveyance was, instead, a re-purposing 
of the property from that involved in the 
original taking. Darling Intl, Inc. v. 
Carter, 294 Ga. 455, 754 S.E.2d 347 
(2014). 

Subsection (c) distinguishes be- 
tween procedures to be followed in acquir- 
ing property for public use and in acquir- 
ing property for nonpublic use. McCord v. 
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Housing Auth., 246 Ga. 547, 272 S.E.2d 
247 (1980). 

Planned parking structure was to 
be devoted to “public use” within the 
meaning of subsection (c) of O.C.G.A. 
§ 36-61-9 and therefore did not trigger 
the requirements of that subsection. 
Allright Auto Parks, Inc. v. City of At- 
lanta, 257 Ga. 315, 357 S.E.2d 797 (1987). 

Cited in Nations v. Downtown Dev. 
Auth., 255 Ga. 324, 338 S.E.2d 240 (1985). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 26 Am. Jur. 2d, Emi- 
nent Domain, §§ 23 et seq., 433 et seq. 

ALR. — Constitutionality, construction, 
and application of statutes or governmen- 
tal projects for improvement of housing 
conditions (slum clearance), 130 A.L.R. 
1069; 172 A.L.R. 966. 


What constitutes “Blighted Area” 
within urban renewal and redevelopment 
statutes, 45 A.L.R.3d 1096. 

Eminent domain: possibility of over- 
coming specific obstacles to contemplated 
use as element in determining existence of 
necessary public use, 22 A.L.R.4th 840. 


Depreciation in value, from project for 
which land is condemned, as a factor in 
fixing compensation, 5 A.L.R.3d 901. 


36-61-10. Disposal of property in redevelopment area generally; 
notice and bidding procedures; exchange with veter- 
ans’ organization; temporary operation of property. 


(a) A municipality or county may sell, lease, or otherwise transfer 
real property in an urban redevelopment area or any interest therein 
acquired by it and may enter into contracts with respect thereto, for 
residential, recreational, commercial, industrial, or other uses or for 
public use; or the municipality or county may retain such property or 
interest for public use, in accordance with the urban redevelopment 
plan, subject to such covenants, conditions, and restrictions, including 
covenants running with the land and including the incorporation by 
reference therein of the provisions of an urban redevelopment plan or 
any part thereof, as it may deem to be in the public interest or necessary 
or desirable to assist in preventing the development or spread of future 
pockets of blight or to otherwise carry out the purposes of this chapter. 
Such sale, lease, other transfer, or retention and any agreement 
relating thereto may be made only after the approval of the urban 
redevelopment plan by the local governing body. The purchasers or 
lessees and their successors and assigns shall be obligated to devote 
such real property only to the uses specified in the urban redevelopment 
plan and may be obligated to comply with such other requirements as 
the municipality or county may determine to be in the public interest, 
including the obligation to begin within a reasonable time any improve- 
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ments on the real property required by the urban redevelopment plan. 
Such real property or interest shall be sold, leased, otherwise trans- 
ferred, or retained at not less than its fair value for uses in accordance 
with the urban redevelopment plan. In determining the fair value of 
real property for uses in accordance with the urban redevelopment 
plan, a municipality or county shall take into account and give 
consideration to the uses provided in such plan; the restrictions upon 
and the covenants, conditions, and obligations assumed by the pur- 
chaser or lessee or by the municipality or county retaining the property; 
and the objectives of such plan for the prevention of the recurrence of 
pockets of blight. The municipality or county in any instrument of 
conveyance to a private purchaser or lessee may provide that such 
purchaser or lessee shall be without power to sell, lease, or otherwise 
transfer the real property without the prior written consent of the 
municipality or county until he or she has completed the construction of 
any and all improvements which he or she has obligated himself or 
herself to construct thereon. Real property acquired by a municipality 
or county which, in accordance with the provisions of the urban 
redevelopment plan, is to be transferred shall be transferred as rapidly 
as feasible in the public interest consistent with the carrying out of the 
provisions of the urban redevelopment plan. The inclusion in any such 
contract or conveyance to a purchaser or lessee of any such covenants, 
restrictions, or conditions, including the incorporation by reference 
therein of the provisions of an urban redevelopment plan or any part 
thereof, shall not prevent the filing of the contract or conveyance in the 
land records of the county in such manner as to afford actual or 
constructive notice thereof. 


(b)(1) A municipality or county may dispose of real property in an 
urban redevelopment area to private persons only under such rea- 
sonable competitive bidding procedures as it shall prescribe, as are 
provided in this subsection or, solely with respect to and for the 
benefit of advancing surface transportation projects, as provided in 
Code Section 36-61-4. A municipality or county, by public notice by 
publication once each week for two consecutive weeks in a newspaper 
having a general circulation in the community, prior to the execution 
of any contract to sell, lease, or otherwise transfer real property and 
prior to the delivery of any instrument of conveyance with respect 
thereto under this Code section, may invite proposals from and make 
available all pertinent information to private redevelopers or any 
persons interested in undertaking to redevelop or rehabilitate an 
urban redevelopment area or any part thereof. The notice shall 
identify the area or portion thereof and shall state that such further 
information as is available may be obtained at such office as shall be 
designated in the notice. The municipality or county shall consider all 
such redevelopment or rehabilitation proposals and the financial and 
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legal ability of the persons making such proposals to carry them out 
and may negotiate with any persons for proposals for the purchase, 
lease, or other transfer of any real property acquired by the munici- 
pality or county in the urban redevelopment area. The municipality 
or county may accept such proposal as it deems to be in the public 
interest and in furtherance of the purposes of this chapter. The 
municipality or county may execute contracts in accordance with 
subsection (a) of this Code section and deliver deeds, leases, and other 
instruments and take all steps necessary to effectuate such contracts. 


(2) Notwithstanding the provisions or requirements of this Code 
section, any municipality or county may exchange real property or 
land, whether vacant or improved, in any urban redevelopment area 
for real property or land, whether vacant or improved, owned by any 
post, barracks, encampment, chapter, subsidiary, or any other divi- 
sion or unit of any veterans’ organization chartered by the United 
States Congress, provided such real property or land was owned by 
the veterans’ organization on March 6, 1962, and, provided, further, 
that the municipality or county owning such urban redevelopment 
area desires to obtain the real property or land owned by the 
veterans’ organization for civic improvements, including, but not 
limited to, the building of art theaters, stadiums, parks, playgrounds, 
auditoriums, civic theaters, and performing arts theaters. 


(c) A municipality or county may temporarily operate and maintain 
real property acquired in an urban redevelopment area, pending the 
disposition of the property for redevelopment, without regard to sub- 
section (a) of this Code section, for such uses and purposes as may be 
deemed desirable, even if such uses and purposes are not in conformity 
with the urban redevelopment plan. 


History. — Ga. L. 1955, p. 354,§ 9; Ga. § 7/HB 174; Ga. L. 2015, p. 1329, § 5/SB 
L. 1962, p. 702, § 1; Ga. L. 2015, p. 1318, 4. 


JUDICIAL DECISIONS 


Factors other than price are to be 
considered in evaluating bids. Bidders 
to property under the classification of ur- 
ban redevelopment projects must be 
charged with knowledge and held to be on 
notice of such additional criteria. Dyson v. 
Dixon, 219 Ga. 427, 134 S.E.2d 1 (1963). 

Housing Authority could sell ac- 
quired property to private party. — 
Georgia’s Urban Redevelopment Law, 
0.C.G.A. § 36-61-1 et seq., authorized a 


housing authority to exercise eminent do- 
main to acquire and redevelop urban 
property found to be a “slum area;” the 
housing authority’s disposition of con- 
demned property was authorized, and the 
housing authority was entitled to sum- 
mary judgment on a former owner’s claim 
that property had been acquired and then 
sold to a private party. Talley v. Housing 
Auth., 279 Ga. App. 94, 630 S.E.2d 550 
(2006). 
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OPINIONS OF THE ATTORNEY GENERAL 


Repair or disposal of dwellings out- 
side redevelopment area. — Munici- 
pality may acquire, rehabilitate, and dis- 
pose of substandard residential dwellings 
to the housing authority when such dwell- 
ings are outside an officially declared ur- 


ban redevelopment area, if such activities 
are designed to provide low-rent housing 
to persons displaced by activities within 
such area. 1982 Op. Att’y Gen. No. 
U82-28. 


RESEARCH REFERENCES 


C.J.S. — 39A C.J.S., Health and Envi- 
ronment, § 58 et seq. 63 C.J.S., Municipal 
Corporations, § 873 et seq. 

ALR. — Sufficiency of compliance with 
condition of sale or lease by municipality 
of public utility plants, 52 A.L.R. 1052. 


Application of Kelo v. City of New Lon- 
don, 545 U.S. 469, 125 S. Ct. 2655, 162 L. 
Ed. 2d 439 (2005), to “Public Use” restric- 
tions in federal and state constitutions 
takings clauses and eminent domain stat- 
utes, 21 A.L.R.6th 261. 


36-61-11. Repair, closing, and demolition of dwellings unfit for 
human habitation. 


Any municipality or county may, by ordinance, require the repair, 
closing, or demolition of dwellings or other structures intended for 
human habitation which are, as defined in the ordinance, unfit for 
human habitation or which may imperil the health, safety, or morals of 
the occupants thereof or of surrounding areas. Such ordinances may 
include the following: 


(1) Definition of the construction, condition, facilities, ventilation, 
and other conditions which shall render such structures unfit for 
human habitation or a nuisance; 


(2) Designation of a public official or officials with authority to 
enforce such ordinances and establishment of procedures therefor; 


(3) Provision for the enforcement of such ordinances by the munic- 
ipal court of the municipality, as defined in Code Section 41-2-5, 
which may include provision for the abatement thereof as nuisances, 
as provided in such Code section; and 


(4) Provision for the posting of notices on dwellings and other 
structures intended for human habitation, indicating the actions 
taken by enforcement officials or the court with respect thereto, and 
the fixing of penalties for the defacing, destruction, or removal of such 
notices; provided, however, that no such notice shall be posted on any 
property then designated by proper governmental authority for 
acquisition by eminent domain. 


History. — Ga. L. 1955, p. 354, § 18; 
Ga. L. 1960, p. 1052, § 1; Ga. L. 1987, p. 3, 
§ 36. 


Cross references. — Eminent domain, 
T. 22. Condemnation procedure, T. 22, C. 
2. 
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law from mid-1980 through mid-1981, see 
33 Mercer L. Rev. 219 (1981). 


JUDICIAL DECISIONS 


Ordinance unconstitutional if ef- 
fect is to take property by denying 
right to rebuild. — When the effect of an 
ordinance passed pursuant to this section 
and the application thereof is to take from 
a property owner the owner’s property, not 
through eminent domain, but by denying 
the owner a right to rebuild under a 
zoning code and requiring the owner to 
demolish under a slum clearance code, the 
ordinance is unconstitutional, null, and 
void. Shaffer v. City of Atlanta, 223 Ga. 
249, 154 S.E.2d 241 (1967). 


Any ordinance which authorizes demo- 
lition of a structure within the city with- 
out compensation to the owner merely 
because the cost of repair exceeds the 
value of the structure or any percentage 
thereof, without first allowing opportunity 
to repair (and, if necessary, providing for 
discovery of the criteria which must be 
met to bring the structure up to a mini- 
mum standard) is unconstitutional and 
void. Horne v. City of Cordele, 140 Ga. 
App. 127, 230 S.E.2d 333 (1976). 


RESEARCH REFERENCES 


C.J.S. — 39A C.J.S., Health and Envi- 
ronment, §§ 52, 53. 


Area” within urban renewal and redevel- 
opment statutes, 45 A.L.R.3d 1096. 


ALR. — What constitutes “Blighted 


36-61-12. Issuance of bonds; payment; tax exemption; form; 
terms; signatures; negotiability; effect of recitation on 
bonds. 


(a) A municipality or county shall have power to issue bonds, in its 
discretion, from time to time, to finance the undertaking of any urban 
redevelopment project under this chapter, including, without limiting 
the generality thereof, the payment of principal and interest upon any 
advances for surveys and plans for urban redevelopment projects and 
shall also have power to issue refunding bonds for the payment of 
retirement of such bonds previously issued by it. Such bonds shall be 
made payable, as to both principal and interest, solely from the income, 
proceeds, revenues, and funds of the municipality or county derived 
from or held in connection with its undertaking and carrying out of 
urban redevelopment projects under this chapter; provided, however, 
that payment of such bonds, both as to principal and interest, may be 
further secured by a pledge of any loan, grant, or contribution from the 
federal government or other source, in aid of any urban redevelopment 
projects of the municipality or county under this chapter, and by a 
mortgage of any such urban redevelopment projects or any part thereof, 
title to which is in the municipality, county, or redevelopment agency. 


(b) Bonds issued under this Code section shall not constitute an 
indebtedness within the meaning of any constitutional or statutory 
debt limitation or restriction and shall not be subject to the provisions 
of any other law or charter relating to the authorization, issuance, or 
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sale of bonds. Bonds issued under this chapter are declared to be issued 
for an essential public and governmental purpose and, together with 
interest thereon and income therefrom, shall be exempted from all 
taxes. 


(c) Bonds issued under this Code section shall be authorized by 
resolution or ordinance of the local governing body. They may be issued 
in one or more series and shall bear such date or dates, be payable upon 
demand or mature at such time or times, bear interest at such rate or 
rates, be in such denomination or denominations, be in such form either 
coupon or registered, carry such conversion or registration privileges, 
have such rank or priority, be executed in such manner, be payable in 
such medium of payment, at such place or places, be subject to such 
terms of redemption (with or without premium), be secured in such 
manner, and have such other characteristics as may be provided by the 
resolution of the local governing body or by the trust indenture or 
mortgage issued pursuant thereto. 


(d) All revenue bonds, but not notes or other obligations, issued 
under this Code section shall be issued and validated under and in 
accordance with the procedure set forth in Article 3 of Chapter 82 of this 
title. The provisions of any resolution or ordinance authorizing the 
issuance of bonds under this Code section shall be a contract with every 
holder of such bonds and enforceable by any bondholder by mandamus 
or other appropriate action or proceeding at law or in equity. 


(e) If any of the public officials of the municipality or county whose 
signatures appear on any bonds or coupons issued under this chapter 
cease to be such officials before the delivery of the bonds, such 
signatures, nevertheless, shall be valid and sufficient for all purposes, 
the same as if the officials had remained in office until the delivery. Any 
provision of any law to the contrary notwithstanding, any bonds issued 
pursuant to this chapter shall be fully negotiable. 


(f) In any suit, action, or proceeding involving the validity or 
enforceability of any bond issued under this chapter or the security 
therefor, any such bond reciting in substance that it has been issued by 
the municipality or county in connection with an urban redevelopment 
project, as defined in paragraph (25) of Code Section 36-61-2, shall be 
conclusively deemed to have been issued for such purpose and such 
project shall be conclusively deemed to have been planned, located, and 
carried out in accordance with this chapter. 


(g) Any urban redevelopment agency or housing authority which a 
municipality or county has elected to exercise powers under Code 
Section 36-61-17 may also issue bonds, as provided in this Code section, 
in the same manner as a municipality or county, except that such bonds 
shall be authorized and the terms and conditions thereof shall be 
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prescribed by the commissioners of such urban redevelopment agency 
or housing authority in lieu of the local governing body. 


History. — Ga. L. 1955, p. 354, § 10; 
Ga. L. 1970, p. 115, § 1; Ga. L. 1980, p. 
1352, § 1; Ga. L. 1982, p. 3, § 36; Ga. L. 
1998, p. 91, § 36; Ga. L. 2015, p. 1329, 
§ 6/SB 4. 

Cross references. — Revenue bonds 
generally, § 36-82-60 et seq. 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2015, “para- 
graph (25)” was substituted for “para- 
graph (24)” in the middle of subsection (f). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- 
ing Laws and Urban Redevelopment, 
§ 31. 

C.J.S. — 39A C.J.S., Health and Envi- 
ronment, § 58 et seq. 64A C.J.S., Munici- 


Provision in statute or ordinance limit- 
ing rate of interest per annum as preclud- 
ing requirement of payment at maximum 
rate at intervals of less than a year, 29 
A.L.R. 1109. 


pal Corporations, § 2118 et seq. 
ALR. — Assignment and transfer of 
government bonds, 22 A.L.R. 775. 


36-61-13. Bonds declared legal investments. 


All banks, trust companies, bankers, savings banks and institutions, 
building and loan associations, savings and loan associations, invest- 
ment companies, and other persons carrying on a banking or invest- 
ment business; all insurance companies, insurance associations, and 
other persons carrying on an insurance business; and all executors, 
administrators, curators, trustees, and other fiduciaries may legally 
invest any sinking funds, moneys, or other funds belonging to them or 
within their control in any bonds or other obligations issued by a 
municipality or county pursuant to this chapter or by any urban 
redevelopment agency or housing authority vested with urban redevel- 
opment project powers under Code Section 36-61-17, provided that such 
bonds and other obligations shall be secured by an agreement between 
the issuer and the federal government, in which the issuer agrees to 
borrow from the federal government and the federal government agrees 
to lend to the issuer, prior to the maturity of the bonds or other 
obligations, moneys in an amount which (together with any other 
moneys irrevocably committed to the payment of interest on the bonds 
or other obligations) will suffice to pay the principal of the bonds or 
other obligations with interest to maturity thereon, which moneys 
under the terms of the agreement are required to be used for the 
purpose of paying the principal of and the interest on the bonds or other 
obligations at their maturity. Such bonds and other obligations shall be 
authorized security for all public deposits. It is the purpose of this Code 
section to authorize any persons, political subdivisions, and officers, 
public or private, to use any funds owned or controlled by them for the 
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purchase of any such bonds or other obligations. Nothing contained in 
this Code section with regard to legal investments shall be construed as 
relieving any person of any duty of exercising reasonable care in 
selecting securities. 


History. — Ga. L. 1955, p. 354, § 11. 


36-61-14. Exemption of property from execution, levy, and sale; 
tax exemption. 


(a) All property of a municipality or county, including funds owned or 
held by it for the purposes of this chapter, shall be exempt from levy and 
sale by virtue of an execution, and no execution or other judicial process 
shall issue against the same, nor shall judgment against a municipality 
or county be a charge or lien upon such property; provided, however, 
that this Code section shall not apply to or limit the right of obligees to 
pursue any remedies for the enforcement of any pledge or lien given 
pursuant to this chapter by a municipality or county on its rents, fees, 
grants, or revenues from urban redevelopment projects. 


(b) The property of a municipality, county, or any other public body, 
acquired or held for the purpose of this chapter, is declared to be public 
property used for essential public and governmental purposes and such 
property shall be exempt from all taxes of the municipality, the county, 
the state, or any political subdivision thereof. Such tax exemption shall 
terminate when the municipality or county sells, leases, or otherwise 
disposes of property in an urban redevelopment area to a purchaser or 
lessee who or which is not a public body. 


History. — Ga. L. 1955, p. 354, § 12; 
Ga. L. 2015, p. 1329, § 7/SB 4. 


36-61-15. Presumption as to title of purchaser of property from 
municipality or county. 


Any instrument executed by a municipality or county and purporting 
to convey any right, title, or interest in any property under this chapter 
shall be conclusively presumed to have been executed in compliance 
with this chapter insofar as title or other interest of any bona fide 
purchasers, lessees, or transferees of such property is concerned. 


History. — Ga. L. 1955, p. 354, § 14. 
RESEARCH REFERENCES 


ALR. — Sufficiency of compliance with 
condition of sale or lease by municipality 
of public utility plants, 52 A.L.R. 1052. 
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36-61-16. Assistance by public bodies generally; powers of pub- 
lic bodies; powers of municipalities and counties. 


(a) For the purpose of aiding in the planning, undertaking, or 
carrying out of an urban redevelopment project located within the area 
in which it is authorized to act, any public body, upon such terms, with 
or without consideration, as it may determine, may: 


(1) Dedicate, sell, convey, or lease any of its interest in any 
property or grant easements, licenses, or other rights or privileges 
therein to a municipality or county; 


(2) Incur the entire expense of any public improvements made by 
such public body in exercising the powers granted in this Code 
section; 


(3) Do any and all things necessary to aid or cooperate in the 
planning or carrying out of an urban redevelopment plan; 


(4) Lend, grant, or contribute funds to a municipality or county; 


(5) Enter into agreements (which may extend over any period, 
notwithstanding any provision or rule of law to the contrary) with a 
municipality or county or other public body respecting action to be 
taken pursuant to any of the powers granted by this chapter, 
including the furnishing of funds or other assistance in connection 
with an urban redevelopment project and other provisions allocating 
legal responsibility for matters arising under or in connection with 
transactions entered into pursuant to Code Section 36-61-4; and 


(6) Cause public buildings and public facilities, including parks, 
trails, greenspace, playgrounds, recreational, community, education, 
transit, water, sewer, or drainage facilities, or any other works which 
it is otherwise empowered to undertake, to be furnished; furnish, 
dedicate, close, vacate, pave, install, grade, regrade, plan, or replan 
streets, roads, sidewalks, ways, or other places; plan, replan, zone, or 
rezone any part of the public body or make exceptions from building 
regulations; and cause administrative and other services to be 
furnished to the municipality or county. 


If at any time title to or possession of any urban redevelopment project 
is held by any public body or governmental agency, other than the 
municipality or county, which is authorized by law to engage in the 
undertaking, carrying out, or administration of urban redevelopment 
projects, including any agency or instrumentality of the United States 
of America, the provisions of the agreements referred to in this 
subsection shall inure to the benefit of and may be enforced by such 
public body or governmental agency. As used in this subsection, the 
terms “municipality” and “county” shall also include an urban redevel- 
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opment agency or a housing authority vested with all of the urban 
redevelopment project powers pursuant to Code Section 36-61-17. 


(b) Any sale, conveyance, lease, or agreement provided for in this 
Code section may be made by a public body without appraisal, public 
notice, advertisement, or public bidding. 


(c) For the purpose of aiding in the planning, undertaking, or 
carrying out of an urban redevelopment project of an urban redevelop- 
ment agency or a housing authority under this chapter, a municipality 
or county may, in addition to their other powers and upon such terms, 
with or without consideration, as they may determine, do and perform 
any or all of the actions or things which, by subsection (a) of this Code 
section, a public body is authorized to do or perform, including the 
furnishing of financial and other assistance. 


(d) For the purposes of this Code section or for the purpose of aiding 
in the planning, undertaking, or carrying out of an urban redevelop- 
ment project of a municipality or county, such municipality or county 
may, in addition to any authority to issue bonds pursuant to Code 
Section 36-61-12, issue and sell its general obligation bonds. Any bonds 
issued by a municipality or county pursuant to this Code section shall 
be issued in the manner and within the limitations prescribed by the 
laws of this state for the issuance and authorization of bonds by such 
municipality and county for public purposes generally. 


History. — Ga. L. 1955, p. 354, § 13; 
Ga. L. 1982, p. 3, § 36; Ga. L. 2015, p. 
1329, § 8/SB 4. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 39A C.J.S., Health and Envi- 
ipal Corporations, Counties, and Other ronment, § 58 et seq. 63 C.J.S., Municipal 
Political Subdivisions, § 485 et seq. Corporations, § 1142 et seq. 


36-61-17. Exercise of redevelopment powers by municipalities 
and counties; delegation to redevelopment agency or 
housing authority. 


(a) A municipality or county may itself exercise its “urban redevel- 
opment project powers,” as defined in subsection (b) of this Code section, 
or may, if the local governing body by resolution determines such action 
to be in the public interest, elect to have such powers exercised by the 
urban redevelopment agency created by Code Section 36-61-18 or by a 
housing authority, if one exists or is subsequently established in the 
community, or by an existing or subsequently established downtown 
development authority. In the event that the local governing body 
makes such determination, the urban redevelopment agency or the 
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housing authority or downtown development authority, as the case may 
be, shall be vested with all of the “urban redevelopment project powers” 
of the municipality or county conferred in this chapter, in the same 
manner as though all such powers were conferred on the agency or 
authority instead of the municipality or county; and any public body 
may cooperate with the urban redevelopment agency or housing au- 
thority or the downtown development authority to the same extent that 
it could cooperate with the municipality or county itself if the munici- 
pality or county were exercising its urban redevelopment project 
powers. If the local governing body does not elect to make such 
determination, the municipality or county in its discretion may exercise 
its urban redevelopment project powers through a board or commis- 
sioner or through such officers of the municipality or county as the local 
governing body may by resolution determine. 


(b) As used in this Code section, the term “urban redevelopment 
project powers” shall include all of the rights, powers, functions, duties, 
privileges, immunities, and exemptions granted to a municipality or 
county under this chapter, except the following: 


(1) The power to determine an area to be a pocket of blight and to 
designate such area as appropriate for an urban redevelopment 
project; 


(2) The power to approve and amend urban redevelopment plans; 


(3) The power to establish a general plan for the locality as a 
whole; 


(4) The power to formulate a workable program under Code 
Section 36-61-6; 


(5) The powers, duties, and functions referred to in Code Section 
36-61-11; 


(6) The power to make the determinations and findings provided 
for in Code Section 36-61-4, Code Section 36-61-5, and subsection (d) 
of Code Section 36-61-7; 


(7) The power to issue general obligation bonds; and 


(8) The power to appropriate funds, to levy taxes and assessments, 
and to exercise other powers provided for in paragraph (8) of Code 
Section 36-61-8. 


History. — Ga. L. 1955, p. 354, § 16; § 36; Ga. L. 1992, p. 2533, § 15; Ga. L. 
Ga. L. 1982, p. 3, § 36; Ga. L. 1987, p. 3, 2015, p. 1318, § 8/HB 174. 
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36-61-17 URBAN REDEVELOPMENT 36-61-18 
RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- 
ing Laws and Urban Redevelopment, §§ 1 
et seq., 16. 


36-61-18. Creation of agency; appointment of board of commis- 
sioners; compensation, term, and certificate; annual 
report; removal of commissioners. 


(a) There is created in each municipality and in each county a public 
body corporate and politic to be known as the “urban redevelopment 
agency” of the municipality or county. Such agency shall not transact 
any business or exercise its powers under this Code section until or 
unless the local governing body has made the finding prescribed in Code 
Section 36-61-5 and has elected to have the urban redevelopment 
project powers exercised by an urban redevelopment agency as pro- 
vided in Code Section 36-61-17. 


(b) If the urban redevelopment agency is authorized to transact 
business and exercise powers under this Code section, the mayor, by 
and with the advice and consent of the local governing body, or the 
board of commissioners or other governing body of the county shall 
appoint a board of commissioners of the urban redevelopment agency, 
which shall consist of such number of commissioners, with such terms 
of office, as shall be determined by the local governing body. If the 
governing body of a municipality designates members of a downtown 
development authority as an urban redevelopment agency, the method 
of appointment, number of commissioners, and terms of office shall be 
in conformity with the requirements of Code Section 36-42-4. 


(c) Acommissioner shall receive no compensation for his services but 
shall be entitled to the necessary expenses, including traveling ex- 
penses, incurred in the discharge of his duties. Each commissioner shall 
hold office until his successor has been appointed and has qualified. A 
certificate of the appointment or reappointment of any commissioner 
shall be filed with the clerk of the municipality or county and such 
certificate shall be conclusive evidence of the due and proper appoint- 
ment of such commissioner. 


(d) The powers of an urban redevelopment agency shall be exercised 
by the commissioners thereof. A majority of the commissioners shall 
constitute a quorum for the purpose of conducting business and 
exercising the powers of the agency and for all other purposes. Action 
may be taken by the agency upon a vote of a majority of the commis- 
sioners present, unless in any case the bylaws require a larger number. 
Any person may be appointed as commissioner if he resides within the 
area of operation of the agency, which shall be coterminous with the 
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area of operation of the municipality or county, and is otherwise eligible 
for such appointments under this chapter. 


(e) The mayor or the board of commissioners or other governing body 
of the county shall designate a chairman and vice-chairman from 
among the commissioners. An agency may employ an executive director, 
technical experts, and such other agents and employees, permanent 
and temporary, as it may require and may determine their qualifica- 
tions, duties, and compensation. For such legal service as it may 
require, an agency may employ or retain its own counsel and legal staff. 
An agency authorized to transact business and exercise powers under 
this chapter shall file with the local governing body, on or before March 
31 of each year, a report of its activities for the preceding calendar year, 
which report shall include a complete financial statement setting forth 
its assets, liabilities, income, and operating expense as of the end of 
such calendar year. At the time of filing the report, the agency shall 
publish in a newspaper of general circulation in the community a notice 
to the effect that such report has been filed with the municipality or 
county and that the report is available for inspection during business 
hours in the office of the city or county clerk and in the office of the 
agency. 


(f) For inefficiency, neglect of duty, or misconduct in office, a commis- 
sioner may be removed, but only after a hearing. He shall be given a 
copy of the charges at least ten days prior to such hearing and shall 
have an opportunity to be heard in person or by counsel. 


History. — Ga. L. 1955, p. 354, § 16; 
Ga. L. 1992, p. 2533, § 16. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 40A Am. Jur. 2d, Hous- C.J.S. — 62 C.J.S., Municipal Corpora- 
ing Laws and Urban Redevelopment, § 10 tions, §§ 447, 448, 455, 531 et seq. 
et seq. 


36-61-19. Interest by public official or employee or employee of 
redevelopment agency in redevelopment project or 
property; disclosure; eligibility of commissioners and 
officers of housing authorities for other office. 


(a) No public official or employee of a municipality or county or of a 
board or commission thereof and no commissioner or employee of a 
housing authority or urban redevelopment agency which has been 
vested by a municipality or county with urban redevelopment project 
powers under Code Section 36-61-17 shall voluntarily acquire any 
interest, direct or indirect, in any urban redevelopment project of such 
municipality or county or in any property included or planned to be 
included in any such urban redevelopment project or in any contract or 
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proposed contract in connection with such urban redevelopment proj- 
ect. Where such acquisition is not voluntary, the interest acquired shall 
be immediately disclosed in writing to the local governing body and 
such disclosure shall be entered upon the minutes of the governing 
body. If any such official, commissioner, or employee presently owns or 
controls, or owned or controlled within the preceding two years, any 
interest, direct or indirect, in any property which he knows is included 
or planned to be included in an urban redevelopment project, he shall 
immediately disclose this in writing to the local governing body, and 
such disclosure shall be entered upon the minutes of the governing 
body; any such official, commissioner, or employee shall not participate 
in any action by the municipality or county or a board or commission 
thereof, the housing authority, or the urban redevelopment agency 
affecting such property. Any disclosure required to be made by this Code 
section to the local governing body shall concurrently be made to a 
housing authority or urban redevelopment agency which has been 
vested with urban redevelopment project powers by the municipality or 
county pursuant to Code Section 36-61-17. 


(b) Directors of a downtown development authority designated as an 
urban redevelopment agency pursuant to this chapter and other public 
officers of the municipality or county may serve as commissioners of the 
urban redevelopment agency, provided that such persons comply with 
the provisions of subsection (a) of this Code section. 


(c) Any violation of this Code section shall constitute misconduct in 
office. 


History. — Ga. L. 1955, p. 354, § 17; 
Ga. L. 1992, p. 2533, § 17; Ga. L. 2010, p. 
834, § 1/SB 456. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, §§ 429, 430, 433, 434. 
Political Subdivisions, § 248 et seq. 63C 
Am. Jur. 2d, Public Officers and Employ- 
ees, §§ 195, 235, 236, 242 et seq. 
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T.36, C.62 


CHAPTER 62 


DEVELOPMENT AUTHORITIES 


Sec. 

36-62-1. Short title. 

36-62-2. Definitions. 

36-62-3. Constitutional authority for 
chapter; finding of public pur- 
poses; tax exemption. 

36-62-4. Development authorities cre- 
ated; appointment and terms 
of directors; quorum; adoption 
and filing of resolution of need. 

36-62-5. Directors; officers; compensa- 


tion; adoption of bylaws; dele- 
gation of powers and duties; 
conflicts of interest; audits. 
36-62-5.1. Joint authorities. 
36-62-6. Powers of authority generally. 
36-62-6.1. Obtaining real property within 
adjoining county which will be 
exchanged for federal property. 


36-62-7. Operation of project by govern- 
mental units prohibited; sale 
or lease of property for opera- 
tion. 

36-62-8. Obligations of authority; use of 


proceeds; status as revenue ob- 


Cross references. — Housing author- 
ities of counties and municipalities, T. 8, 
C. 3. Downtown development authorities, 
T. 36, C. 42. 

Law reviews. — For survey article on 
local government law, see 34 Mercer L. 
Rey. 225 (1982). 


Sec. 

ligations; subsequent series of 
bonds or notes; bond anticipa- 
tion notes; interest rates; issu- 
ance and validation. 

Purposes of chapter; issuance 
of bonds or bond anticipation 
notes; exceptions. 

Obligations of authority not in- 
debtedness of state or political 
subdivisions. 

Construction of chapter gener- 
ally; effect of conflict between 
chapter and other provisions of 
law; applicability of certain 
other provisions of law to pro- 
ceedings under chapter. 
Previously created authority 
not affected by chapter. 
Disposition of property of cer- 
tain authorities dissolved by 
operation of law. 

Perpetual existence of author- 
ity; dissolution. 


36-62-9. 


36-62-10. 


36-62-11. 


36-62-12. 


36-62-13. 


36-62-14. 


For note, “Procedural requirements for 
public approval of tax-exempt industrial 
development bonds under TEFRA,” see 19 
Ga. St. B. J. 84 (1982). 


JUDICIAL DECISIONS 


Similarity to Downtown Develop- 
ment Authorities Law. — Although the 
Downtown Development Authorities Law, 
0.C.G.A. § 36-62-1 et seq., expands the 
scope of permissible authority projects be- 
yond that of the Development Authorities 
Law to include all types of commercial 


projects, the Downtown Development Au- 
thorities Law otherwise resembles the De- 
velopment Authorities Law in design and 
purpose. Odom v. Union City Downtown 
Dev. Auth., 251 Ga. 248, 305 S.E.2d 110 
(1983). 
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36-62-2 


OPINIONS OF THE ATTORNEY GENERAL 


For multifaceted discussion of the 
operation of this chapter, see 1980 Op. 
Att’y Gen. No. 80-158. 

Development authority may not 
disburse funds to a chamber of com- 
merce for general promotion and other 
described activities without violating Ga. 
Const. 1976, Art. III, Sec. VIII, Para. XII 


(see now Ga. Const. 1983, Art. III, Sec. VI, 
Para. VI). 1983 Op. Atty Gen. No. U83-7. 

City development authority could 
transfer assets, including cash and con- 
tract rights, to a joint city-county develop- 
ment authority in return for services. 
1996 Op. Atty Gen. No. U96-24. 


RESEARCH REFERENCES 


ALR. — Adverse impact upon existing 
business as factor affecting validity and 
substantive requisites of issuance, by 
state or local governmental agencies, of 
economic development bonds in support of 
private business enterprise, 39 A.L.R.4th 
1096. 


36-62-1. Short title. 


Eminent domain: industrial park or 
similar development as public use justify- 
ing condemnation of private property, 62 
A.L.R.4th 1183. 


This chapter may be referred to as the “Development Authorities 


” 


Law. 


History. — Ga. L. 1963, p. 531, § 1; Ga. 
L. 1969, p. 187, § 1. 

Law reviews. — For article discussing 
industrial development bond financing 
under Georgia development authority law, 


see 14 Ga. St. B. J. 10 (1977). For article 
surveying developments in Georgia local 
government law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 
(1981). 


JUDICIAL DECISIONS 


Cited in Hay v. Newton County, 246 Ga. 
App. 44, 538 S.E.2d 181 (2000); Sherman 


v. Dev. Auth., 320 Ga. App. 689, 740 S.E.2d 


663 (2013). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 1 et seq. 64 C.J.S., Municipal 
Corporations, §§ 1279, 1280. 


36-62-2. Definitions. 


As used in this chapter, the term: 


(1) “Authority” means each public corporation created pursuant to 


this chapter. 
(2) “Cost of project” includes: 


(A) All costs of construction, purchase, or other form of acquisi- 


tion; 
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(B) All costs of real or personal property required for the 
purposes of such project and of all facilities related thereto, 
including land and any rights or undivided interest therein, 
easements, franchises, water rights, fees, permits, approvals, li- 
censes, and certificates and the securing of such franchises, per- 
mits, approvals, licenses, and certificates and the preparation of 
applications therefor; 


(C) All machinery, equipment, initial fuel, and other supplies 
required for such project; 


(D) Financing charges and interest prior to and during construc- 
tion and during such additional period as the authority may 
reasonably determine to be necessary for the placing of such project 
in operation; 


(E) Costs of engineering, architectural, and legal services; 


(F) Fees paid to fiscal agents for financial and other advice or 
supervision; 


(G) Cost of plans and specifications and all expenses necessary 
or incidental to the construction, purchase, or acquisition of the 
completed project or to determining the feasibility or practicability 
of the project; and 


(H) Administrative expenses and such other expenses as may be 
necessary or incidental to the financing authorized in this chapter. 


There may also be included, as part of such cost of project, the 
repayment of any loans made for the advance payment of any part of 
such cost, including the interest thereon. The cost of any project may 
also include a fund or funds for the creation of a debt service reserve, 
a renewal and replacement reserve, and such other reserves as may 
be reasonably required by the authority with respect to the financing 
and operation of its projects and as may be authorized by any bond 
resolution or trust agreement or indenture pursuant to the provisions 
of which the issuance of any such bonds may be authorized. Any 
obligation or expense incurred for any of the foregoing purposes shall 
be regarded as a part of the cost of the project and may be paid or 
reimbursed as such out of the proceeds of revenue bonds or notes 
issued under this chapter. 


(3) “County” means any county of this state. 


(4) “Governing body” means the elected or duly appointed officials 
constituting the governing body of each municipal corporation and 
county in the state. 


(5) “Municipal corporation” means each city and town in the state. 
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(6) “Project” includes: 


(A) Any one or more buildings or structures to be used in the 
production, manufacturing, processing, assembling, storing, or 
handling of any agricultural, manufactured, mining, or industrial 
product or any combination of the foregoing, in every case with all 
necessary or useful furnishings, machinery, equipment, parking 
facilities, landscaping, and facilities for outdoor storage, all as 
determined by the authority, which determination shall be final 
and not subject to review; and there may be included as part of any 
such project all improvements necessary to the full utilization 
thereof, including site preparation, roads and streets, sidewalks, 
water supply, outdoor lighting, belt line railroad sidings and lead 
tracks, bridges, causeways, terminals for railroad, automotive, and 
air transportation, transportation facilities incidental to the proj- 
ect, and the dredging and improving of harbors and waterways, 
none of which foregoing descriptive words shall be construed to 
constitute a limitation, provided that none of the improvements 
described in this sentence shall be the primary purpose of any 
project; 


(B) The acquisition, construction, leasing, or equipping of new 
industrial facilities or the improvement, modification, acquisition, 
expansion, modernization, leasing, equipping, or remodeling of 
existing industrial facilities located or to be located within the area 
of operation of the authority; 


(C) The acquisition, construction, improvement, or modification 
of any property, real or personal, which any industrial concern 
might desire to use, acquire, or lease in connection with the 
operation of any plant or facility located or to be located within the 
area of operation of the authority; 


(D) The acquisition, construction, improvement, or modification 
of any property, real or personal, used as air or water pollution 
control facilities which any federal, state, or local agency having 
jurisdiction in the premises shall have certified as necessary for the 
continued operation of the industry or industries which the same is 
to serve and which is necessary for the public welfare, provided 
that for the purposes of this subparagraph, the term “air pollution 
control facility” means any property used, in whole or in substan- 
tial part, to abate or control atmospheric pollution or contamina- 
tion by removing, altering, disposing of, or storing atmospheric 
pollutants or contaminants, if such facility is in furtherance of 
applicable federal, state, or local standards for abatement or 
control of atmospheric pollutants or contaminants; and provided, 
further, that for the purpose of this subparagraph, the term “water 
pollution control facility” means any property used, in whole or in 
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substantial part, to abate or control water pollution or contamina- 
tion by removing, altering, disposing, or storing pollutants, con- 
taminants, wastes, or heat, including the necessary intercepting 
sewers, outfall sewers, pumping, power, and other equipment, 
holding ponds, lagoons, and appurtenances thereto, if such facility 
is in the furtherance of applicable federal, state, or local standards 
for the abatement or control of water pollution or contamination; 


(E) The acquisition, construction, improvement, or modification 
of any property, real or personal, used as or in connection with a 
sewage disposal facility or a solid waste disposal facility which any 
federal, state, or local agency having jurisdiction in the premises 
shall have certified as necessary for the continued operation of the 
industries which the same is to serve and which is necessary for the 
public welfare, provided that if such facility is to be operated by, or 
is to serve related facilities of, a political subdivision or municipal 
corporation of this state or an agency, authority, or instrumentality 
thereof, for its general constituency, the certification need only 
state that such facility is necessary for the public welfare; provided, 
further, that for the purposes of this subparagraph, the term 
“sewage disposal facility” means any property used for the collec- 
tion, storage, treatment, utilization, processing, or final disposal of 
sewage; for the purposes of this subparagraph, the term “solid 
waste disposal facility” means any property used for the collection, 
storage, treatment, utilization, processing, or final disposal of solid 
waste; for the purposes of this subparagraph, the term “solid 
waste” means garbage, refuse, or other discarded solid materials, 
including solid waste materials resulting from industrial and 
agricultural operations and from community activities but does not 
include solids or dissolved materials in domestic sewage or other 
significant pollutants in water resources, such as salt, dissolved or 
suspended solids in industrial waste-water effluents, and dissolved 
materials in irrigation return flows; and for the purposes of this 
subparagraph, the word “garbage” includes putrescible wastes, 
including animal and vegetable matters, animal offal and car- 
casses, and recognizable industrial by-products but excludes sew- 
age and human wastes; and the word “refuse” includes all 
nonputrescible wastes; 


(F) The acquisition, construction, improvement, or modification 
of any property, real or personal or both, used as a peak shave 
facility, provided that “peak shave facility” shall have the meaning 
generally accepted and understood in the natural gas distribution 
industry as that term is generally understood to describe a storage 
facility for the purpose of avoiding undesirable consequences in the 
distribution system during peak periods of consumption; and any 
project involving a “peak shave facility” may be undertaken as 
otherwise provided in this chapter; 
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(G) The acquisition, construction, leasing, improvement, or mod- 
ification of any facilities and any property, real or personal or both, 
useful or necessary in the transportation of persons or property by 
air, provided that such projects shall not include the creation of 
airports or airport terminal facilities or improvements thereon, 
except as incidentally related to the furnishing of transportation of 
persons or property by air as provided in this subparagraph; such 
projects may include, but shall not be limited to, aircraft, aircraft 
maintenance and reconditioning equipment, aircraft communica- 
tions equipment and facilities for the maintenance and repair of 
such equipment, ground support equipment and facilities used by 
aircraft, any necessary or useful real or personal property or rights 
to such property, all licenses, storage facilities including storage 
and distribution facilities for fuel, and the acquisition, moderniza- 
tion, or expansion of existing facilities or systems for transporta- 
tion of persons or property by air, all as determined by the 
authority, which determination shall be final and not subject to 
review; such projects for the transportation of persons or property 
by air are authorized to assist state and local governments to 
secure adequate systems of transportation of passengers for hire as 
authorized by law and for the development of trade, commerce, 
industry, and employment opportunities; and such projects for the 
transportation of persons or property by air may be undertaken to 
the same extent and on the same conditions as otherwise provided 
in this chapter for other facilities, except that such projects may be 
authorized only for air transportation systems which are not 
eligible to receive subsidies from the federal government at the 
time the project is undertaken, only where the corporate headquar- 
ters, the general maintenance, repair, support, and communication 
facilities, the general reservations, scheduling, and dispatch facil- 
ities, and the personal residence of the majority of the employees 
are all located within the geographic jurisdiction of the authority, 
and only if the aircraft are routinely dispatched from and returned 
to the geographic jurisdiction of the authority, provided that the 
operation of flight equipment and incidental ground support facil- 
ities and equipment and the location of employees of such a project 
outside of the geographic jurisdiction of the authority shall not be 
prohibited if the conditions specified in this subparagraph are met; 
and provided, further, that no city, county, political subdivision, or 
any development authority may ever operate any such facility and 
the same must be acquired and operated by a private company or 
individual who shall guarantee the repayment of any obligations 
assumed, who shall be fully responsible for all operating expenses 
and losses, and who shall be taxable as any other private under- 
taking would be; 
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(H) The acquisition, construction, improvement, or modification 
of any property, real or personal, which shall be suitable for or used 
as or in connection with: 


(i) Sports facilities, including private training and related 
office and other facilities when authorized by the governing 
authority of the political subdivision or municipal corporation in 
which the facility is to be constructed and maintained if such 
sports facilities promote trade, commerce, industry, and employ- 
ment opportunities by hosting regional, state-wide, or national 
events; 


(ii) Convention or trade show facilities; 


(iii) Airports, docks, wharves, mass commuting facilities, 
parking facilities, or storage or training facilities directly related 
to any of the foregoing; 


(iv) Facilities for the local furnishing of electric energy or gas; 


(v) Facilities for the furnishing of water, if available, on 
reasonable demand to members of the general public; 


(vi) Hotel and motel facilities for lodging which also may 
provide meals, provided that such facilities are constructed in 
connection with and adjacent to convention, sports, or trade show 
facilities. No project as defined by this division shall be exempt 
from any ad valorem taxation; and 


(vii) Amphitheaters with seating capacity exceeding 1,000 
patrons and any facilities directly related to the operation of such 
amphitheaters, if such amphitheaters promote trade, commerce, 
industry, and employment opportunities by hosting regional, 
state-wide, or national events; 


(I) The acquisition or development of land as the site for an 
industrial park, provided that for purposes of this subparagraph, 
the term “development of land” includes the provision of water, 
sewage, drainage, or similar facilities or transportation, power, or 
communication facilities which are incidental to use of the site as 
an industrial park but, except with respect to such facilities, does 
not include the provision of structures or buildings; 


(J) The acquisition, construction, leasing, or financing of: 


(i) An office building facility and related real and personal 
property for use by any business enterprise or charitable corpo- 
ration, association, or similar entity which will further the 
development of trade, commerce, industry, or employment oppor- 
tunities in this state and which shall be adjacent to or used in 
conjunction with any other existing or proposed project defined in 
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this paragraph, which existing or proposed project is located 
within the area of operation of the authority and which is used or 
intended to be used by such business enterprise or charitable 
corporation, association, or similar entity; or 


(ii) A separate office building facility and related real and 
personal property for use by any business enterprise or charita- 
ble corporation, association, or similar entity which will further 
the development of trade, commerce, industry, or employment 
opportunities in this state. 


No such office building facility as defined in this subparagraph 
shall be undertaken by an authority unless the authority deter- 
mines that the business enterprise or charitable corporation, 
association, or similar entity to use such facility will be the primary 
tenant; 


(K) Any one or more buildings or structures used or to be used as 
a skilled nursing home or intermediate care home subject to 
regulation and licensure by the Department of Community Health 
and all necessary, convenient, or related interests in land, machin- 
ery, apparatus, appliances, equipment, furnishings, appurte- 
nances, site preparation, landscaping, and physical amenities; 


(K.1) The provision of financing to property owners for the 
purpose of installing or modifying improvements to their property 
in order to reduce the energy or water consumption on such 
property or to install an improvement to such property that 
produces energy from renewable resources; 


(L) The acquisition, construction, design, engineering, improve- 
ment, leasing, maintenance, modification, rebuilding, and repair of 
any facilities and any property utilized in connection with a 
community antenna television system or any combination of the 
foregoing, including all necessary or useful land or rights in land 
and all necessary or useful furnishings, machinery, vehicles, equip- 
ment, and parking facilities, all as determined by the authority, 
which determination shall be final and not subject to review; such 
projects are authorized to promote the expansion and development 
of the cable communication industry, to enhance employment 
opportunities throughout this state, and to encourage local origi- 
nation programming by community antenna television systems on 
one or more channels, to include, but not be limited to, public 
access, government, and education programs; and the installation 
of such community antenna television systems shall not occur in 
areas adequately served by private enterprise; 


(M) The acquisition, construction, equipping, improvement, 
modification, or expansion of any property, real or personal, for use 
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as or in connection with research and development facilities. As 
used in this subparagraph, the term “research and development 
facilities” means any property used in whole or in substantial part 
in conducting basic and applied research for commercial, indus- 
trial, or governmental institutions in connection with institutions 
of higher education, which research is determined by the authority 
to contribute to the development and promotion of trade, com- 
merce, industry, and employment opportunities for the public good 
and general welfare in furtherance of the purposes for which the 
authority was created. The authority’s determination as to such 
matters shall be final and not subject to review; and 


(N) The acquisition, construction, installation, modification, 
renovation, or rehabilitation of land, interests in land, buildings, 
structures, facilities, or other improvements and the acquisition, 
installation, modification, renovation, rehabilitation, or furnishing 
of fixtures, machinery, equipment, furniture, or other property of 
any nature whatsoever used on, in, or in connection with any such 
land, interest in land, building, structure, facility, or other improve- 
ment, all for the essential public purpose of the development of 
trade, commerce, industry, and employment opportunities. A proj- 
ect may be for any industrial, commercial, business, office, parking, 
public, or other use, provided that a majority of the members of the 
authority determines, by a duly adopted resolution, that the project 
and such use thereof would further the public purpose of this 


chapter. 


History. — Ga. L. 1963, p. 531, § 2; Ga. 
L. 1969, p. 187, § 1; Ga. L. 1971, p. 177, 
§ 1; Ga. L. 1975, p. 1259, § 1; Ga. L. 1976, 
p. 708, $$ 1, 2; Ga. L. 1976, p. 1483, § 1; 
Ga. L. 1977, p. 789, § 1; Ga. L. 1978, p. 
1162, §§ 1, 2; Ga. L. 1979, p. 413, § 1; Ga. 
L. 1980, p. 1332, § 1; Ga. L. 1981, p. 1457, 
$$ 1, 2; Ga. L. 1982, p. 3, § 36; Ga. L. 
1982, p. 1706, $$ 1, 6; Ga. L. 1984, p. 22, 
§ 36; Ga. L. 1988, p. 685, § 1; Ga. L. 1992, 
p. 2533, § 18; Ga. L. 1996, p. 1105, § 1; 
Ga. L. 2003, p. 390, § 1; Ga. L. 2009, p. 
453, § 1-4/HB 228; Ga. L. 2010, p. 261, 
§ 2/HB 1388. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1988, a comma 
was inserted following “power” in subpar- 
agraph (6)(D). 

Editor’s notes. — Ga. L. 1978, p. 1162, 
§ 3, which Act deleted language at the 
end of paragraph (6) and added subpara- 


graphs (H) and (I) to paragraph (6), pro- 
vides that if any provision of § lor § 2 of 
the Act is held to be invalid or inoperative, 
the remaining provisions of the Act shall 
be deemed to be void and of no effect. 

Ga. L. 1979, p. 418, § 3, which Act 
added subparagraph (J) of paragraph (6) 
provides that if any provision of § lor§ 2 
of the Act is held to be invalid or inopera- 
tive, the remaining provisions of the Act 
shall be deemed to be void and of no effect. 

Ga. L. 1980, p. 1322, § 3, which Act 
added subparagraph (K) of paragraph (6), 
provides that if any part of the Act is 
declared unconstitutional, such adjudica- 
tion shall affect the other parts of the Act, 
which shall thereafter be of no force and 
effect. 

Law reviews. — For annual survey 
article on local government law, see 52 
Mercer L. Rev. 341 (2000). 
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JUDICIAL DECISIONS 


Constitutionality of subparagraph 
(6)(K). — Subparagraph (6)(K) of 
0.C.G.A. § 36-62-2 is not contrary on the 
statute’s face to Ga. Const. 1976, Art. IX, 
Sec. VIII, Para. II (see now Ga. Const. 
1983, Art. IX, Sec. VI, Paras. III and IV). 
Development Auth. v. Beverly Enters., 
247 Ga. 64, 274 S.E.2d 324 (1981). 

Definition of “project” was not in- 
tended to encompass retail grocery stores, 
just as it was not intended to encompass 
gasoline filling stations or retail hard- 
ware, clothing or drug stores, restaurants 
or fast food outlets, or similar endeavors. 
Day v. Development Auth., 248 Ga. 488, 
284 S.E.2d 275 (1981). 

Golf course proposed to be constructed 
by a development authority violated both 
the Ga. Const. 1983, Art. IX, Sec. VI, Para. 
III and the Development Authority Law 
(O.C.G.A. § 36-62-1 et seq.) because it is 
neither a sports facility nor for the public 
purpose of developing trade, commerce, 
and industry. Haney v. Development 
Auth., 271 Ga. 403, 519 S.E.2d 665 (1999). 

“Convention facility” is a means used 
to facilitate assembly of members of a 
particular group; when the evidence sup- 
ports a finding that the purpose of a 
project for a motel with a meeting room is 
to attract groups of up to 150 persons 


meeting for a particular purpose, by offer- 
ing lodging and a meeting room which will 
accommodate the group, the project is a 
“convention facility” within the meaning 
of subparagraphs (6)(H)(ii) and (vi) of 
O.C.G.A. § 36-62-2, and therefore is a 
permissible project under the Develop- 
ment Authority Law. Alexander v. 
Macon-Bibb County Urban Dev. Auth. & 
Urban Properties #47, 257 Ga. 181, 357 
S.E.2d 62 (1987). 

Failure to meet characteristics of 
office building or hotel facility. — In a 
taxpayers’ suit against a county and offi- 
cials, the court upheld the grant of sum- 
mary judgment to the county because the 
testimony of counsel for the taxpayers was 
insufficient to create an issue of material 
fact on the taxpayer’s claims in regard to 
the tax-exempt status of the county devel- 
opment authority-owned properties as 
there was no evidence that any of the 
properties actually possessed the charac- 
teristics of an office building or hotel facil- 
ity as defined in O.C.G.A. § 36-62-2. SJN 
Props., LLC v. Fulton County Bd. of As- 
sessors, 296 Ga. 793, 770 S.E.2d 832 
(2015). 

Cited in Odom v. Union City Downtown 
Dev. Auth., 251 Ga. 248, 305 S.E.2d 110 
(1983). 


OPINIONS OF THE ATTORNEY GENERAL 


Planning commissioner is public 
officer. — Member of municipal or county 


planning commission is a “public officer.” 
1969 Op. Att’y Gen. No. 69-488. 


RESEARCH REFERENCES 


C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1602 et seq. 


member of municipal council present at 
session as affecting requisite voting ma- 


ALR. — Abstention from voting of jority, 63 A.L.R.38d 1072. 


36-62-3. Constitutional authority for chapter; finding of public 
purposes; tax exemption. 


This chapter is passed pursuant to authority granted the General 
Assembly by Article IX, Section VI, Paragraph III of the Constitution of 
this state. Each authority created by this chapter is created for 
nonprofit and public purposes, and it is found, determined, and de- 
clared that the creation of each such authority and the carrying out of 
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its corporate purposes is in all respects for the benefit of the people of 
this state and that the authority is an institution of purely public 
charity and will be performing an essential governmental function in 
the exercise of the power conferred upon it by this chapter. For such 
reasons, the state covenants, from time to time, with the holders of the 
bonds issued under this chapter that such authority shall be required to 
pay no taxes or assessments imposed by the state or any of its counties, 
municipal corporations, political subdivisions, or taxing districts upon 
any property acquired by the authority or under its jurisdiction, control, 
possession, or supervision or leased by it to others (other than property 
leased for the purposes of a “project” as defined in subparagraph (J) or 
(K) of paragraph (6) of Code Section 36-62-2, which shall be taxable by 
the state and its counties, municipal corporations, political subdivi- 
sions, and taxing districts) or upon its activities in the operation or 
maintenance of any such property or on any income derived by the 
authority in the form of fees, recording fees, rentals, charges, purchase 
price, installments, or otherwise, and that the bonds of such authority, 
their transfer, and the income therefrom shall at all times be exempt 
from taxation within this state. The tax exemption provided in this 
Code section shall not include any exemption from sales and use tax on 


property purchased by the authority or for use by the authority. 


History. — Ga. L. 1963, p. 531, § 13; 
Ga. L. 1969, p. 137, § 10; Ga. L. 1979, p. 
413, § 2; Ga. L. 1980, p. 1332, § 2; Ga. L. 
1983, p. 3, § 57; Ga. L. 1987, p. 3, § 36; 
Ga. L. 1992, p. 6, § 36. 

Cross references. — Prepayment of 
ad valorem or school taxes by developers 
of major industrial projects, § 48-5-31. 

Editor’s notes. — Ga. L. 1979, p. 413, 
§ 3, which Act amended this section, pro- 
vides that if any provision of § 1 or § 2 of 
the Act is held to be invalid or inoperative, 
the remaining provisions of the Act shall 
be deemed to be void and of no effect. 

Ga. L. 1980, p. 1332, $ 3, which Act 


amended this section, provides that if any 
part of the Act is declared or adjudged 
invalid or unconstitutional, such adjudica- 
tion shall affect the other parts of the Act, 
which shall thereafter be of no force and 
effect. 

Law reviews. — _ For § article, 
“Tax-Exempt Financing of Section 8 Hous- 
ing Projects,” see 15 Ga. St. B. J. 68 
(1978). For article discussing the role of 
Georgia development authorities in 
tax-exempt financing of private business, 
see 16 Ga. St. B. J. 8 (1979). For article 
discussing tax-exempt financing in Geor- 
gia, see 18 Ga. St. B. J. 20 (1981). 


JUDICIAL DECISIONS 


Business taking leasehold from au- 
thority subject to taxation. — While 
the authority is exempt under O.C.G.A. 
§ 36-62-3, a business which takes a lease- 
hold from the authority is subject to ad 
valorem taxation on the fair market value 
of the possessory interest held. DeKalb 
County Bd. of Tax Assessors v. W.C. Har- 
ris & Co., 248 Ga. 277, 282 S.E.2d 880 
(1981). 

Bond approval not proper. — Trial 


court erred by validating taxable revenue 
bonds for a county development authority 
as the order validating the bonds failed to 
set forth sufficient findings of fact and 
conclusions of law to support the court’s 
holdings and, thus, failed to satisfy the 
requirements of O.C.G.A. § 9-11-52(a). 
Sherman v. Dev. Auth., 320 Ga. App. 689, 
740 S.E.2d 663 (2013). 

Tax exempt status not shown. — Ina 
taxpayer’s suit against a county and offi- 
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cials, the court upheld the grant of sum- 
mary judgment to the county because the 
testimony of the counsel for the taxpayers 
was insufficient to create an issue of ma- 
terial fact on the taxpayer’s claims in 
regard to the tax-exempt status of the 
county development authority-owned 


DEVELOPMENT AUTHORITIES 


36-62-4 


properties as there was no evidence that 
any of the properties actually possessed 
the characteristics of an office building or 
hotel facility as defined in O.C.G.A. 
§ 36-62-2. SJN Props., LLC v. Fulton 
County Bd. of Assessors, 296 Ga. 793, 770 
S.E.2d 832 (2015). 


OPINIONS OF THE ATTORNEY GENERAL 


Property held by other entity sub- 
ject to taxation. — While a development 
authority is not required to pay any ad 
valorem taxes on any estate the authority 


holds, an estate in property held by an- 
other entity is not exempt from ad va- 
lorem taxation. 1974 Op. Att’y Gen. No. 
U74-5. 


RESEARCH REFERENCES 


C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1279, 1280. 64A C.J.S., Munici- 
pal Corporations, § 2267 et seq. 


tal subdivision as subject of taxation or 
exemption, 44 A.L.R. 510. 
Tax exemptions and the contract clause, 


ALR. — Bond or warrant of governmen- 173 A.L.R. 15. 


36-62-4. Development authorities created; appointment and 
terms of directors; quorum; adoption and filing of res- 
olution of need. 


(a) There is created in and for each county and municipal corporation 
in the state a public body corporate and politic to be known as the 
“development authority” of such county or municipal corporation, which 
shall consist of a board of not less than seven and not more than nine 
directors to be appointed by resolution of the governing body of the 
county or municipal corporation. At the expiration of the current terms 
of office of the first four members of the board of directors, the governing 
body of the county or municipal corporation shall elect successors to 
such members to serve for initial terms of two years and shall elect 
successors to the remaining members of the board for initial terms of 
four years. Thereafter, the terms of all directors shall be for four years. 
The terms of any directors added to the original seven directors shall be 
four years. If, at the end of any term of office of any director, a successor 
thereto has not been elected, the director whose term of office has 
expired shall continue to hold office until his successor is so elected. 


(b) A majority of the directors shall constitute a quorum, but no 
action may be taken by the board without the affirmative vote of a 
majority of the full membership of the board. 


(c) No authority shall transact any business or exercise any powers 
under this chapter until the governing body of the county or municipal 
corporation, by proper resolution, declares that there is a need for an 
authority to function in the county or municipal corporation. A copy of 
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the resolution shall be filed with the Secretary of State, who shall 
maintain a record of all authorities activated under this chapter. 


(d) In each county of this state having a population of not less than 
41,700 nor more than 42,300 according to the United States decennial 
census of 1990 or any future such census, the board of directors of an 
industrial development authority in such county which is created 
directly by the Constitution of Georgia shall assume all the powers, 
duties, and responsibilities of and shall become the board of directors of 
any development authority created under this chapter which is located 
in such county or in any municipal corporation in such county. 


(e) In each county of this state having a population of not less than 
24,000 nor more than 26,000 according to the United States decennial 
census of 1990 or any future such census, the board of directors of an 
industrial development authority in such county which is created 
directly by the Constitution of Georgia may assume all the powers and 
responsibilities of and may become the board of directors of any 
development authority created under this chapter which is located in 
such county or in any municipal corporation in such county. Such joint 
boards shall have the authority to transfer any and all assets of the 
development authority created under this chapter to the industrial 
development authority which is created directly by the Constitution of 
Georgia; provided, however, that the governing authority of said county 
or municipal corporation shall approve the assumption of such powers 
and responsibilities. 


History. — Ga. L. 1963, p.531,§ 3;Ga. 390, § 1; Ga. L. 1992, p. 1157, § 1; Ga. L. 
L. 1969, p. 137, § 2; Ga. L. 1981, p. 542, 1992, p. 1207, § 1; Ga. L. 1992, p. 1614, 
§ 1; Ga. L. 1982, p.3,§ 36; Ga. L. 1985,p. § 1. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 571. 


36-62-5. Directors; officers; compensation; adoption of bylaws; 
delegation of powers and duties; conflicts of interest; 
audits. 


(a) The directors shall be taxpayers residing in the county or munic- 
ipal corporation for which the authority is created, and their successors 
shall be appointed as provided by the resolution provided for in Code 
Section 36-62-4. The governing authority of a county or municipality 
may appoint no more than one member of the governing authority as a 
director. 


(b) The directors shall elect one of their members as chairman and 
another as vice-chairman and shall also elect a secretary and a 
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treasurer or a secretary-treasurer, either of whom may, but need not, be 
a director. 


(c) The directors shall receive no compensation for their services but 
shall be reimbursed for their actual expenses incurred in the perfor- 
mance of their duties; provided, however, the directors of the develop- 
ment authority activated by counties having a population of 550,000 or 
more according to the United States decennial census of 1980 or any 
future such census shall be paid a per diem allowance to be determined 
by the governing authority of such counties for each day, or part thereof, 
spent in the performance of their duties. 


(d) The authority may make bylaws and regulations for its gover- 
nance and may delegate to one or more of its officers, agents, and 
employees such powers and duties as may be deemed necessary and 
proper. 


(e)(1)(A) The provisions of Code Section 45-10-3 shall apply to all 
directors of the authority, and a director of the authority shall not 
engage in any transaction with the authority. 


(B) The provisions of paragraph (9) of Code Section 45-10-3 and 
subparagraph (A) of this paragraph shall be deemed to have been 
complied with and the authority may purchase from, sell to, borrow 
from, loan to, contract with, or otherwise deal with any director or 
any organization or person with which any director of the authority 
is in any way interested or involved, provided (1) that any interest 
or involvement by such director is disclosed in advance to the 
directors of the authority and is recorded in the minutes of the 
authority, (2) that any interest or involvement by such director 
with a value in excess of $200.00 per calendar quarter is published 
by the authority one time in the legal organ in which notices of 
sheriffs’ sales are published in each county affected by such 
interest, at least 30 days in advance of consummating such 
transaction, (3) that no director having a substantial interest or 
involvement may be present at that portion of an authority 
meeting during which discussion of any matter is conducted 
involving any such organization or person, and (4) that no director 
having a substantial interest or involvement may participate in 
any decision of the authority relating to any matter involving such 
organization or person. As used in this subsection, a “substantial 
interest or involvement” means any interest or involvement which 
reasonably may be expected to result in a direct financial benefit to 
such director as determined by the authority, which determination 
shall be final and not subject to review. 


(2) Nothing contained in paragraph (1) of this subsection or in 
Code Section 45-10-3 shall be deemed to prohibit any director who is 
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present at any meeting or who participates in any decision of the 
authority from providing legal services in connection with any of the 
undertakings of the authority or from being paid for such services. 


(f) Each development authority shall provide to its respective county 
or municipal fiscal officer, as the case may be, an audited financial 
statement if such audit has been required by the respective county or 
municipality within six months of the end of the previous fiscal year. 


History. — Ga. L. 1963, p.531,§ 4;Ga. § 36; Ga. L. 1995, p. 1188, §§ 1, 2; Ga. L. 
L. 1969, p. 137, § 3; Ga. L. 1980, p. 806, 2000, p. 1336, § 1; Ga. L. 2010, p. 834, 
§ 1; Ga. L. 1982, p. 1706, §§ 2,7; Ga. L. § 2/SB 456. 

1988, p. 1846, § 4; Ga. L. 1984, p. 22, 


JUDICIAL DECISIONS 


Cited in White v. Bd. of Comm’rs, 252 
Ga. App. 120, 555 S.E.2d 45 (2001). 


OPINIONS OF THE ATTORNEY GENERAL 


Interest in bank providing loans.— downtown authority and an industrial au- 
An individual, who is a chairperson and thority provided that the provisions of 
stockholder in a local bank negotiating O.C.G.A. §§ 36-62A-1 and 36-62-5 are 
authority loans, may be a member of a met. 1983 Op. Atty Gen. No. U83-30. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 571. 


36-62-5.1. Joint authorities. 
(a) By proper resolution of the local governing bodies, an authority 
may be created and activated by: 
(1) Any two or more municipal corporations; 
(2) Any two or more counties; 


(3) One or more municipal corporations and one or more counties; 
or 


(4) Any county in this state and any contiguous county in an 
adjoining state. 


(b) Ajoint authority so created shall be governed by this chapter in 
the same manner as other authorities created pursuant to this chapter, 
except as specifically provided otherwise in this Code section. 


(c) The resolutions creating and activating a joint authority shall 
specify the number of members of the authority, the number to be 
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appointed by each participating county or municipal corporation, their 
terms of office, and their residency requirements. 


(d) The resolutions creating and activating joint authorities may be 
amended by appropriate concurrent resolutions of the participating 
governing bodies. 


(e)(1) A joint authority created by two or more contiguous counties 
pursuant to this Code section must be an active, bona fide joint 
authority; must have a board of directors; must meet at least 
quarterly; and must develop an operational business plan. A county 
may belong to more than one such joint authority. 


(2) A business enterprise as defined under subsection (a) of Code 
Section 48-7-40 located within the jurisdiction of a joint authority 
established by two or more contiguous counties shall qualify for an 
additional $500.00 tax credit for each new full-time employee position 
created. The $500.00 job tax credit authorized by this paragraph 
shall be subject to all the conditions and limitations specified under 
Code Section 48-7-40, as amended; provided, however, that a busi- 
ness enterprise located in a county that belongs to more than one 
joint authority shall not qualify for an additional tax credit in excess 
of $500.00 for each new full-time employee position created. 


(f) With respect to a joint authority created on or before March 31, 
1995, and notwithstanding any provision of this Code section to the 
contrary, any taxpayer eligible for a tax credit pursuant to subsection 
(e) of this Code section shall have the option of electing to utilize for a 
given project the tax credit formerly authorized under this Code section 
for taxable years beginning prior to January 1, 1995, in lieu of the tax 
credit otherwise available pursuant to this Code section for taxable 
years beginning on or after January 1, 1995. Such election shall be 
made for each committed project in writing on or before July 1, 1995, to 
the commissioner of community affairs. Such election shall not be 
effective unless approved in writing by the commissioner of community 
affairs. The Board of Community Affairs shall promulgate regulations 
necessary for the implementation of this subsection. 


(g)(1) By May 15, 2019, and then by February 15, 2020, and annually 
thereafter, each joint authority with established revenue sharing 
agreements between the joint authority and its participating local 
governments and revenue emanating pursuant to such an agreement 
shall furnish to the state revenue commissioner and the state 
auditor: 


(A) Astatement that identifies and separately states all real and 
personal property and all property interests that are owned, in part 
or in full, by such joint authority together with the nature of any 
encumbrances, liens, or covenants on such property; 
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(B) A complete copy of all current agreements or contracts 
related to such joint authority that are between or among one or 
more counties, municipalities, joint authorities, or private parties 
that references matters related to taxation, payments in lieu of 
taxation, tax abatements, leasehold interests or estates, leaseback 
agreements, or the sharing of revenue, funds, fees, taxes, assess- 
ments, fines, or any other income; and 


(C) All additional information determined by the state revenue 
commissioner or state auditor to be necessary to accurately deter- 
mine the net taxable digest of each county or municipality partic- 
ipating in such joint authority and any affected school district. 


(2) The information compiled by the state auditor pursuant to this 
subsection shall be utilized in determining any equalized adjusted 
property tax digest prepared pursuant to Code Section 48-5-274. 


(3) On or before July 1, 2019, and then on or before April 1, 2020, 
and annually thereafter, a report that compiles the information 
gathered by the state auditor and that sets out the net impact of the 
total activities of the joint authority on the tax digest of each affected 
taxing jurisdiction shall be furnished to the tax commissioner of each 
affected county, to the governing authority of each affected county or 
municipality, to each affected local board of education, to the joint 
development authority, and to the State Board of Education. Each tax 
commissioner shall utilize such net impact to adjust the net assessed 
value of each of his or her taxing jurisdictions in order to fully account 
for activities of any joint authority in digest values submitted 
pursuant to Code Sections 48-5-32 and 48-5-32.1. 


(4) The state revenue commissioner and the state auditor shall be 
authorized to: 


(A) Conduct audits of any joint authority subject to the require- 
ments of this subsection; and 


(B) Promulgate rules and regulations necessary to administer, 
implement, and enforce this Code section. 


History. — Ga. L. 1981, p. 1419, § 1; 
Ga. L. 1994, p. 928, § 7; Ga. L. 1995, p. 
585, § 9; Ga. L. 2008, p. 390, § 2; Ga. L. 
2004, p. 921, § 1; Ga. L. 2019, p. 767, 
§ 1/HB 406. 

The 2019 amendment, effective May 
7, 2019, added subsection (g). 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1995, in subsec- 
tion (f), “commissioner of community af- 
fairs” was substituted for “Commissioner 
of community affairs” in the second sen- 


tence and “Board of Community Affairs” 
was substituted for “board of community 
affairs” in the fourth sentence. 

Pursuant to Code Section 28-9-5, in 
2004, in paragraph (e)(2), “located” was 
substituted for “locating” in the second 
sentence. 

Editor’s notes. — Ga. L. 1994, p. 928, 
§ 1, not codified by the General Assembly, 
provides: “This Act shall be known and 
may be cited as the ‘Georgia Business 
Expansion Support Act of 1994.’” 
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Ga. L. 1994, p. 928, § 8, not codified by 
the General Assembly, provided that this 
Act was applicable to all taxable years 
beginning on or after January 1, 1994. 

Ga. L. 1995, p. 585, § 10, not codified by 
the General Assembly, provided that this 
Act was applicable to all taxable years 
beginning on or after January 1, 1995. 

Administrative rules and regula- 
tions. — Job Tax Credit Program, Official 
Compilation of the Rules and Regulations 
of the State of Georgia, Georgia Depart- 
ment of Community Affairs, Chapter 
110-9. 


DEVELOPMENT AUTHORITIES 


36-62-6 


Law reviews. — For note on the 1994 
amendment of this Code section, see 11 
Ga. St. U. L. Rev. 249 (1994). 

For article, “Revenue and Taxation: 
Amend Titles 48, 2, 28, 33, 36, 46, and 50 
of the Official Code of Georgia Annotated, 
Relating Respectively to Revenue and 
Taxation, Agriculture, the General Assem- 
bly, Insurance, Local Government, Public 
Utilities, and State Government,” see 28 
Ga. St. U. L. Rev. 217 (2011). 


36-62-6. Powers of authority generally. 


(a) Each authority shall have all of the powers necessary or conve- 
nient to carry out and effectuate the purposes and provisions of this 
chapter, including, but without limiting the generality of the foregoing, 


the power: 


(1) To bring and defend actions; 


(2) To adopt and amend a corporate seal; 


(3) To make and execute contracts and other instruments neces- 


sary to exercise the powers of the authority, any of which contracts 
may be made with the county in which the authority is located or with 
any one or more municipal corporations in such county; each such 
county and all municipal corporations therein are authorized to enter 
into contracts with the authority; 


(4) To receive and administer gifts, grants, and devises of any 
property and to administer trusts; 


(5) To acquire, by purchase, gift, or construction, any real or 
personal property desired to be acquired as part of any project or for 
the purpose of improving, extending, adding to, reconstructing, 
renovating, or remodeling any project or part thereof already ac- 
quired or for the purpose of demolition to make room for such project 
or any part thereof; 


(6) To sell, lease, exchange, transfer, assign, pledge, mortgage, 
dispose of, or grant options for any real or personal property or 
interest therein for any such purposes; 


(7) Except as otherwise provided in paragraph (7.1) of this Code 
section, to dispose of any real property for fair market value, 
regardless of prior development of such property as a project, when- 
ever the board of directors of the authority may deem such disposition 
to be in the best interests of the authority if the board of directors of 
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the authority prior to such disposition shall determine that such real 
property no longer can be used advantageously as a project for the 
development of trade, commerce, industry, and employment opportu- 
nities; 

(7.1) Notwithstanding any other provision of this chapter to the 
contrary, to dispose of any real property for fair market value or any 
amount below fair market value as determined by the board of 
directors of the authority, regardless of prior development of such 
property as a project, whenever the board of directors of the authority 
may deem such disposition to be in the best interests of the authority 
if the board of directors of the authority prior to such disposition shall 
determine that such real property no longer can be used advanta- 
geously as a project for the development of trade, commerce, industry, 
and employment opportunities and if title to such real property is to 
be transferred to the state; 


(8) To mortgage, convey, pledge, or assign any properties, reve- 
nues, income, tolls, charges, or fees owned or received by the 
authority; 


(9) To appoint officers and retain agents, engineers, attorneys, 
fiscal agents, accountants, and employees and to provide for their 
compensation and duties; 


(10) To extend credit or make loans to any person, firm, corpora- 
tion, or other industrial entity for the planning, design, construction, 
acquisition, or carrying out of any project, which credit or loans shall 
be secured by loan agreements, mortgages, security agreements, 
contracts, and all other instruments, fees, or charges, upon such 
terms and conditions as the authority shall determine reasonable in 
connection with such loans, including provision for the establishment 
and maintenance of reserves and insurance funds; and, in the 
exercise of powers granted by this Code section in connection with a 
project for such person, firm, corporation, or other industrial entity, to 
require the inclusion in any contract, loan agreement, security 
agreement, or other instrument, of such provisions for guaranty, 
insurance, construction, use, operation, maintenance, and financing 
of a project as the authority may deem necessary or desirable; 


(11) To acquire, accept, or retain equitable interests, security 
interests, or other interest in any property, real or personal, by 
mortgage, assignment, security agreement, pledge, conveyance, con- 
tract, lien, loan agreement, or other consensual transfer, in order to 
secure the repayment of any moneys loaned or credit extended by the 
authority; 


(12) To construct, acquire, own, repair, remodel, maintain, extend, 
improve, and equip projects located on land owned or leased by the 
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authority or land owned or leased by others and to pay all or part of 
the cost of any such project from the proceeds of revenue bonds of the 
authority or from any contribution or loans by persons, firms, or 
corporations or any other contribution, all of which the authority is 
authorized to receive, accept, and use; 


(13) To borrow money and issue its revenue bonds and bond 
anticipation notes from time to time and to use the proceeds thereof 
for the purpose of paying all or part of the cost of any project, 
including the cost of extending, adding to, or improving the project, or 
for the purpose of refunding any such bonds of the authority there- 
tofore issued and to otherwise carry out the purposes of this chapter 
and to pay all other costs of the authority incident to or necessary and 
appropriate to such purposes, including the providing of funds to be 
paid into any fund or funds to secure such bonds and notes, provided 
that all such bonds and notes shall be issued in accordance with the 
procedures and subject to the limitations set forth in Code Section 
36-62-8; 


(14) As security for repayment of authority obligations, to pledge, 
mortgage, convey, assign, hypothecate, or otherwise encumber any 
property, real or personal, of such authority and to execute any trust 
agreement, indenture, or security agreement containing any provi- 
sions not in conflict with law, which trust agreement, indenture, or 
security agreement may provide for foreclosure or forced sale of any 
property of the authority upon default, on such obligations, either in 
payment of principal or interest or in the performance of any term or 
condition, as are contained in such agreement or indenture. This 
state, on behalf of itself and each county, municipal corporation, 
political subdivision, or taxing district therein, waives any right 
which it or such county, municipal corporation, political subdivision, 
or taxing district may have to prevent the forced sale or foreclosure of 
any property of the authority so mortgaged or encumbered, and any 
such mortgage or encumbrance may be foreclosed in accordance with 
law and the terms thereof; 


(15) If any authority authorizing an air transportation facility, to 
contract with any county or municipal corporation in the state; and 
any county or municipal corporation in the state is empowered to 
contract with any such authority to furnish air transportation ser- 
vices where such service is not otherwise in existence; 


(16) To expend for the promotion of industry, agriculture, and 
trade within its area of operations any funds of the authority 
determined by the authority to be in excess of those needed for the 
other corporate purposes of the authority; and 


(17) To do all things necessary or convenient to carry out the 
powers expressly conferred by this chapter. 
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(b) This Code section shall not be construed as authorizing an 
authority as defined in this chapter to exercise the power of eminent 


domain. 


History. — Ga. L. 1963, p. 531, § 5; Ga. 
L. 1969, p. 187, § 4; Ga. L. 1975, p. 1259, 
§ 2; Ga. L. 1976, p. 708, § 3; Ga. L. 1987, 
p. 1067,§ 1; Ga. L. 1991, p. 1044, § 1; Ga. 
L. 1995, p. 440, § 1; Ga. L. 2006, p. 39, 
§ 23/HB 13138. 

Editor’s notes. — Ga. L. 2006, p. 39, 
§ 1/HB 1313, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as ‘The Landown- 
er’s Bill of Rights and Private Property 
Protection Act.’” 


Ga. L. 2006, p. 39, § 25/HB 1318, not 
codified by the General Assembly, pro- 
vides that the amendment to this Code 
section shall only apply to petitions for 
condemnation filed on or after April 4, 
2006. 

Law reviews. — For article on 2006 
amendment of this Code section, see 23 
Ga. St. U. L. Rev. 157 (2006). For annual 
survey on real property, see 69 Mercer L. 
Rev. 251 (2017). 


JUDICIAL DECISIONS 


Nursing home is proper project. — 
Health care need not be listed in the 
Constitution as a public purpose for nurs- 
ing homes to be a proper project under 
0.C.G.A. Ch. 62, T. 36. Development Auth. 
v. Beverly Enters., 247 Ga. 64, 274 S.E.2d 
324 (1981). 

Development authority not re- 
quired to own or operate project to 
issue bonds. — Proposed bond transac- 
tion did not violate Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I and O.C.G.A. 
§ 36-82-66 of the Revenue Bond Law 


merely because the development author- 
ity would not own or operate the proposed 
stadium; the development authority could 
use bond proceeds for paying all or part of 
the cost of any project (O.C.G.A. 
§ 36-62-6(a)(13)), not only those projects 
the authority developed, and the author- 
ity could pay the costs of another govern- 
ment entity’s project pursuant to O.C.G.A. 
§ 36-62-9. Cottrell v. Atlanta Dev. Auth., 
297 Ga. 1, 770 S.E.2d 616 (2015). 

Cited in Day v. Development Auth., 248 
Ga. 488, 284 S.E.2d 275 (1981). 


OPINIONS OF THE ATTORNEY GENERAL 


Equipment certified as necessary if 
enhances pollution abatement goal. 
— Environmental Protection Division of 
the Department of Natural Resources 
may certify equipment or facilities as nec- 
essary and in furtherance of pollution 
abatement and control purposes, pursu- 
ant to this chapter and apposite Internal 


Revenue Service regulations, if the equip- 
ment or facilities enhance the industry’s 
pollution abatement goal and, although 
possibly having other functions, have as 
their predominant purpose the assistance 
or aid of pollution control or abatement. 
1973 Op. Atty Gen. No. 73-175. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 485 et seq., 554. 
64 Am. Jur. 2d, Public Securities and 
Obligations, § 72. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 1148 et seq. 64 C.J.S., Municipal 
Corporations, §§ 1279, 1280, 1602 et seq. 


ALR. — Provision in statute or ordi- 
nance limiting rate of interest per annum 
as precluding requirement of payment at 
maximum rate at intervals of less than a 
year, 29 A.L.R. 1109. 

Disposition of revenues from operation 
of revenue-producing enterprise owned by 
municipal corporation, 165 A.L.R. 854. 
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36-62-6.1. Obtaining real property within adjoining county 
which will be exchanged for federal property. 


No development authority of a county or municipality within the 
county or joint development authority within the county shall purchase 
or accept title to any real property located in an adjoining county, which 
property will be exchanged for certain property belonging to the federal 
government as authorized by federal law, without the written consent of 
the governing authority of such adjoining county wherein the real 
property is located; provided, however, that the provisions of this Code 
section shall not apply to any agreement entered into by two or more 
counties, municipal corporations, consolidated governments, or devel- 
opment authorities or any combination thereof prior to July 1, 1994, nor 
shall the transfer of any land pursuant to any such agreement be 
affected by this Code section. 


History. — Code 1981, § 36-62-6.1,en- section” was substituted for “this Code 
acted by Ga. L. 1994, p. 1940, § 3. Section” near the middle of this Code 
Code Commission notes. — Pursuant section. 
to Code Section 28-9-5, in 1994, “this Code 


36-62-7. Operation of project by governmental units prohibited; 
sale or lease of property for operation. 


No project acquired under this chapter shall be operated by an 
authority or any municipal corporation, county, or other governmental 
subdivision. Such a project shall be leased or sold to, or managed by, one 
or more persons, firms, or private corporations. Any disposition of real 
property by an authority pursuant to paragraph (7) of subsection (a) of 
Code Section 36-62-6 shall be made to one or more persons, firms, 
corporations, or governmental or public entities. If revenue bonds or 
other obligations are to be issued to pay all or part of the cost of the 
project, the project must be so leased or the contract for its sale or 
management must be entered into prior to or simultaneously with the 
issuance of the bonds or obligations; provided, however, that the 
acquisition and development of land by an authority as the site for an 
industrial park as provided in this chapter or the acquisition and 
development of land by an authority as the site for a sports facility or 
amphitheater in accordance with Code Section 36-62-2 and the opera- 
tion of such a sports facility or amphitheater shall not be deemed to be 
the operation of a project and, notwithstanding anything in this chapter 
to the contrary, an authority shall not be required to enter into a lease 
of such a project or a contract for its sale or management as a condition 
to the issuance of bonds or other obligations of the authority to provide 
financing therefor. If sold, the purchase price may be paid at one time 
or in installments falling due over not more than 40 years from the date 
of transfer of possession. The lessee or purchaser shall be required to 
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pay all costs of operating and maintaining the leased or purchased 
property and to pay rentals or installments in amounts sufficient to pay 
the principal of and the interest and premium, if any, on all of its bonds 
and other obligations as such principal and interest become due. If the 
project is managed, the management contract must contain a term not 
less than the final maturity date of any bonds or other obligations of the 
authority to provide financing for the managed project and must 
provide that all costs of operating and maintaining the managed 
project, including all management fees payable under the management 
contract, shall be paid solely from the revenues of the managed project 
and from the proceeds of any bonds or other obligations of the authority 
to provide financing for the managed project. Any such management 
contract may contain provisions allowing the authority to terminate the 
management contract, but if the authority exercises any right to 
terminate a management contract, it must immediately enter into 
another management contract meeting the requirements of this Code 
section. 


History. — Ga. L. 1963, p. 531, § 6; Ga. 
L. 1969, p. 137, § 5; Ga. L. 1982, p. 1706, 
§§ 3, 8; Ga. L. 1987, p. 1067, § 2; Ga. L. 
1998, p. 91, § 36; Ga. L. 1996, p. 1105, 
§ 2; Ga. L. 2008, p. 390, § 3; Ga. L. 2018, 
p. 1112, § 36/SB 365. 


The 2018 amendment, effective May 
8, 2018, part of an Act to revise, modern- 
ize, and correct the Code, substituted 
“paragraph (7) of subsection (a)” for “para- 
graph (7)” in the third sentence of this 
Code section. 


JUDICIAL DECISIONS 


Memorandum of agreement estab- 
lishing valuation method part of 
lease agreement. — Because a memo- 
randum of agreement establishing the 
valuation methodology to be used in as- 
sessing ad valorem taxes on a leasehold 
estate was referenced by the lease and 
dictated the methodology to be used to 
value a corporation’s leasehold estate for 
ad valorem tax purposes, it constituted an 
integral part of the lease agreement and 
was properly before the trial court; in a 


transaction in which revenue bonds will 
be paid through lease proceeds, all agree- 
ments relating to the lease are properly 
within the trial court’s jurisdiction. Sher- 
man v. Dev. Auth., 317 Ga. App. 345, 730 
S.E.2d 118 (2012). 

Cited in Development Auth. v. Beverly 
Enters., 247 Ga. 64, 274 S.E.2d 324 
(1981); DeKalb County Bd. of Tax Asses- 
sors v. W.C. Harris & Co., 248 Ga. 277, 282 
S.E.2d 880 (1981). 


36-62-8. Obligations of authority; use of proceeds; status as 
revenue obligations; subsequent series of bonds or 
notes; bond anticipation notes; interest rates; issuance 


and validation. 


(a) Subject to the limitations and procedures provided by this Code 
section, the obligations of any authority evidenced by bonds, bond 
anticipation notes, trust indentures, deeds to secure obligations, secu- 
rity agreements, or mortgages executed in connection therewith may 
contain such provisions not inconsistent with law as shall be deter- 
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mined by the board of directors of the authority. The authority, in such 
instruments, may provide for the pledging of all or any part of its 
revenues, income, or charges and for the mortgaging, encumbering, or 
conveying of all or any part of its real or personal property; may 
covenant against pledging any or all of its revenues, income, or charges; 
and may further provide for the disposition of proceeds realized from 
the sale of any bonds and bond anticipation notes, for the replacement 
of lost, destroyed, stolen, or mutilated bonds and notes, and for the 
payment and redemption of such bonds and notes. Similarly, subject to 
the limitations and procedures of this Code section, undertakings of an 
authority may prescribe the procedure by which bondholders and 
noteholders may enforce rights against the authority and may provide 
for rights upon breach of any covenant, condition, or obligation of the 
authority; and bonds, resolutions, trust indentures, mortgages, or 
deeds to secure obligations executed by an authority and bond antici- 
pation notes executed by an authority may contain such provisions not 
otherwise contrary to law as the authority shall deem necessary or 
desirable. 


(b) The proceeds derived from the sale of all bonds and bond 
anticipation notes issued by an authority shall be held and used for the 
ultimate purpose of paying, directly or indirectly as permitted in this 
chapter, all or part of the cost of any project, including the cost of 
extending, financing, adding to, or improving the project, for the 
purpose of refunding any bond anticipation notes issued in accordance 
with this chapter or refunding any previously issued bonds of the 
authority. 


(c) All bonds and bond anticipation notes issued by an authority 
shall be revenue obligations of the authority and may be made payable 
out of any revenues or other receipts, funds, or moneys of the authority, 
subject only to any agreements with the holders of other bonds or bond 
anticipation notes or to particular security agreements pledging any 
particular revenues, receipts, funds, or moneys. 


(d) Issuance by an authority of one or more series of bonds or bond 
anticipation notes for one or more purposes shall not preclude it from 
issuing other bonds or notes in connection with the same project or with 
any other projects; but the proceeding wherein any subsequent bonds or 
bond anticipation notes are issued shall recognize and protect any prior 
pledge or mortgage made in any prior security agreement or made for 
any prior issue of bonds or bond anticipation notes, unless in the 
resolution authorizing such prior issue the right is expressly reserved to 
the authority to issue subsequent bonds or bond anticipation notes on a 
parity with such prior issue. 


(e) An authority shall have the power and is authorized, whenever 
revenue bonds of the authority have been validated as provided in this 
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chapter, to issue, from time to time, its notes in anticipation of the 
issuance of such bonds as validated and to renew, from time to time, any 
such notes by the issuance of new notes, whether the notes to be 
renewed have or have not matured. The authority may issue notes only 
to provide funds which would otherwise be provided by the issuance of 
the bonds as validated. The notes may be authorized, sold, executed, 
and delivered in the same manner as bonds. As with its bonds, the 
authority may sell such notes at public or private sale. Any resolution 
or resolutions authorizing notes of the authority or any issue thereof 
may contain any provisions which the authority is authorized to include 
in any resolution or resolutions authorizing bonds of the authority or 
any issue thereof; and the authority may include in any notes any 
terms, covenants, or conditions which it is authorized to include in any 
bonds. Validation of such bonds shall be a condition precedent to the 
issuance of the notes, but it shall not be required that such notes be 
judicially validated. Bond anticipation notes shall not be issued in an 
amount exceeding the par value of the bonds in anticipation of which 
they are to be issued. 


(f) The interest rate on or rates to be borne by any bonds, notes, or 
other obligations issued by the authority shall be fixed by the board of 
directors of the authority. Any limitations with respect to interest rates 
found in Article 3 of Chapter 82 of this title or the usury laws of this 
state shall not apply to obligations issued under this chapter. 


(g) All revenue bonds issued by an authority under this chapter shall 
be issued and validated under and in accordance with Article 3 of 
Chapter 82 of this title, except as provided in subsection (f) of this Code 
section and except as specifically set forth below: 


(1) Revenue bonds issued by an authority may be in such form, 
either coupon or fully registered, or both coupon and fully registered, 
and may be subject to such exchangeability and transferability 
provisions as the bond resolution authorizing the issuance of such 
bonds or any indenture or trust agreement may provide; 


(2) Revenue bonds shall bear a certificate of validation. The 
signature of the clerk of the superior court of the judicial circuit in 
which the issuing authority is located may be made on the certificate 
of validation of such bonds by facsimile or by manual execution, 
stating the date on which such bonds were validated; and such entry 
shall be original evidence of the fact of judgment and shall be received 
as original evidence in any court in this state; 


(3) The notice to the district attorney or the Attorney General and 
the notice to the public of the time, place, and date of the validation 
hearing need not state the rate of interest the bonds will bear; 


(4) The term “cost of project” shall have the meaning prescribed in 
paragraph (2) of Code Section 36-62-2 whenever referred to in bond 
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36-62-9 


resolutions of an authority, bonds and bond anticipation notes issued 
by an authority, or notices and proceedings to validate such bonds. 


History. — Ga. L. 1963, p. 531, § 7; Ga. 
L. 1969, p. 137, § 6; Ga. L. 1976, p. 708, 
§ 4; Ga. L. 1982, p. 3, § 36; Ga. L. 1982, p. 
1706, §§ 4, 9. 


Cross references. — Revenue bonds 
generally, § 36-82-60 et seq. Repeal of 
interest rate limitations, § 36-82-123. 


JUDICIAL DECISIONS 


Validation order insufficient. — Be- 
cause a revenue bond validation order 
contained merely a dry recitation that 
certain legal requirements had been met, 
adequate appellate review of the trial 
court’s decision making process was effec- 
tively prevented; the validation order did 
not specifically address a resident’s objec- 
tion that the transaction did not comply 
with the Development Authorities Law, 
0.C.G.A. § 36-62-8(b), or the process by 
which the court came to the court’s con- 
clusion that the proposed transaction fol- 
lowed all proper and necessary steps. 
Sherman v. Dev. Auth., 317 Ga. App. 345, 
730 S.E.2d 113 (2012). 

Memorandum of agreement estab- 
lishing valuation method part of 
lease agreement. — Because a memo- 
randum of agreement establishing the 
valuation methodology to be used in as- 
sessing ad valorem taxes on a leasehold 
estate was referenced by the lease and 
dictated the methodology to be used to 


value a corporation’s leasehold estate for 
ad valorem tax purposes, it constituted an 
integral part of the lease agreement and 
was properly before the trial court; in a 
transaction in which revenue bonds will 
be paid through lease proceeds, all agree- 
ments relating to the lease are properly 
within the trial court’s jurisdiction. Sher- 
man v. Dev. Auth., 317 Ga. App. 345, 730 
S.E.2d 118 (2012). 

Bond approval not proper. — Trial 
court erred by validating taxable revenue 
bonds for a county development authority 
as the order validating the bonds failed to 
set forth sufficient findings of fact and 
conclusions of law to support the court’s 
holdings and, thus, failed to satisfy the 
requirements of O.C.G.A. § 9-11-52(a). 
Sherman v. Dev. Auth., 320 Ga. App. 689, 
740 S.E.2d 663 (2013). 

Cited in Alexander v. Macon-Bibb 
County Urban Dev. Auth. & Urban Prop- 
erties #47, 257 Ga. 181, 357 S.E.2d 62 
(1987). 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2118 et seq., 2125. 

ALR. — Provision in statute or ordi- 
nance limiting rate of interest per annum 


as precluding requirement of payment at 
maximum rate at intervals of less than a 
year, 29 A.L.R. 1109. 


36-62-9. Purposes of chapter; issuance of bonds or bond antici- 
pation notes; exceptions. 


The purposes of this chapter are to develop and promote trade, 
commerce, industry, and employment opportunities for the public good 
and the general welfare and to promote the general welfare of the state. 
No bonds or bond anticipation notes, except refunding bonds, shall be 
issued by an authority under this chapter unless its board of directors 
adopts a resolution finding that the project for which such bonds or 
notes are to be issued will promote the foregoing objectives and will 
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36-62-9 


increase or maintain employment in the territorial area of such 
authority. Notwithstanding the foregoing requirement: 


(1) Bonds or bond anticipation notes may be issued to finance 
projects for air and water pollution control facilities and for sewage 
and solid waste disposal facilities, as provided in this chapter, 
without a finding that the project will increase or maintain employ- 
ment, so long as the appropriate certification described in this 
chapter has been secured from the federal, state, or local agency 
having jurisdiction in the premises; and 


(2) Bonds or bond anticipation notes may also be issued by an 
authority to finance the acquisition or development of land as the site 
for an industrial park as provided in this chapter without a finding 
that the project will increase or maintain employment if its board of 
directors shall adopt a resolution finding that the tract of land to be 
included in the project is not intended for use by a single enterprise; 
will be suitable primarily for use as building sites for a group of 
enterprises engaged in industrial, distribution, or wholesale busi- 


nesses; and that either: 


(A) The control and administration of the tract is to be vested in 
the authority or in another county or joint county and municipal 
development authority (or in a corporation organized under Chap- 
ter 3 of Title 14, the “Georgia Nonprofit Corporation Code”) having 
as one of its purposes the development of trade, commerce, indus- 
try, and employment opportunities; or 


(B) The uses of such tract of land are to be regulated by 
protective restrictions to be approved by the authority and deter- 
mined by the authority to be appropriate to encourage and facili- 
tate use thereof by business enterprises engaged in industrial, 
distribution, or wholesale businesses. 


History. — Ga. L. 1963, p. 531, § 9; Ga. 
L. 1969, p. 187, § 7; Ga. L. 1971, p. 177, 
§ 2; Ga. L. 1976, p. 708, § 5; Ga. L. 1982, 
p. 1706, §§ 5, 10; Ga. L. 1983, p. 3, § 27; 


Ga. L. 1984, p. 22, § 36; Ga. L. 1987, p. 3, 
§ 36. 

Cross references. — Georgia Non- 
profit Corporation Code, T. 14, C. 3. 


JUDICIAL DECISIONS 


General Assembly has not defined 
“projects” to include all trade and com- 
merce in this state. Day v. Development 
Auth., 248 Ga. 488, 284 S.E.2d 275 (1981). 

Fact that all final blueprints and 
specifications were not incorporated 
into resolution does not require invalida- 
tion of the bonds. Alexander v. 
Macon-Bibb County Urban Dev. Auth. & 


Urban Properties #47, 257 Ga. 181, 357 
S.E.2d 62 (1987). 

Development authority not re- 
quired to own or operate project to 
issue bonds. — Proposed bond transac- 
tion did not violate Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I and O.C.G.A. 
§ 36-82-66 of the Revenue Bond Law 
merely because the development author- 
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ity would not own or operate the proposed 
stadium; the development authority could 
use bond proceeds for paying all or part of 
the cost of any project (O.C.G.A. 
§ 36-62-6(a)(13)), not only those projects 


DEVELOPMENT AUTHORITIES 


36-62-11 


the authority developed, and the author- 
ity could pay the costs of another govern- 
ment entity’s project pursuant to O.C.G.A. 
§ 36-62-9. Cottrell v. Atlanta Dev. Auth., 
297 Ga. 1, 770 S.E.2d 616 (2015). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 280 et seq. 64 
Am. Jur. 2d, Public Securities and Obliga- 
tions, § 113 et seq. 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2122, 2123, 2125, 2134 et seq. 


36-62-10. Obligations of authority not indebtedness of state or 
political subdivisions. 


No bonds or other obligations of and no indebtedness incurred by any 
authority shall constitute an indebtedness or obligation of the State of 
Georgia or of any county, municipal corporation, or political subdivision 
thereof, nor shall any act of any authority in any manner constitute or 
result in the creation of an indebtedness of this state or of any such 
county, municipal corporation, or political subdivision. All such bonds 
and obligations shall be payable solely from the revenues therein 
pledged to such payment, including pledged rentals, sales proceeds, 
insurance proceeds, and condemnation awards; and no holder or 
holders of any such bonds or obligations shall ever have the right to 
compel any exercise of the taxing power of this state or of any county, 
municipal corporation, or political subdivision thereof, nor to enforce 
the payment thereof against any property of the state or of any such 
county, municipal corporation, or political subdivision. 


History. — Ga. L. 1963, p. 531, § 12; 
Ga. L. 1969, p. 137, § 9. 


OPINIONS OF THE ATTORNEY GENERAL 


pledged therein for such payment. 1974 
Op. Att’y Gen. No. U74-112. 


Development authority can issue 
promissory note for authorized purpose 
if note is payable solely from revenues 


36-62-11. Construction of chapter generally; effect of conflict 
between chapter and other provisions of law; applica- 
bility of certain other provisions of law to proceedings 
under chapter. 


This chapter shall be liberally construed to effect the purposes hereof, 
and insofar as this chapter may be inconsistent with the provisions of 
any other law, including the charter of any municipal corporation, this 
chapter shall be controlling. The sale or issuance of bonds by any 
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authority shall not be subject to regulation under Chapter 5 of Title 10, 
the “Georgia Uniform Securities Act of 2008,” or any other law. No 
proceeding or publication not required in this chapter shall be neces- 


sary to the performance of any act authorized in this chapter, nor shall 


any such act be subject to referendum. 


History. — Ga. L. 1963, p. 531, § 11; 
Ga. L. 1969, p. 137, § 8; Ga. L. 2008, p. 
381, § 11/SB 358. 


JUDICIAL DECISIONS 


O.C.G.A. Ch. 62, T. 36 is to be liber- 
ally construed; liberally, but not 
ultraliberally. Day v. Development Auth., 
248 Ga. 488, 284 S.E.2d 275 (1981). 

Section preempted by the War on 
Terrorism Local Assistance Act, 
O.C.G.A. § 36-75-11(c). — Superior court 
did not err in finding that a county devel- 
opment authority was within the category 
of authorities governed by the War on 


Terrorism Local Assistance Act, O.C.G.A. 
§ 36-75-11(c), because § 36-75-11(c) was 
a general law that preempted by implica- 
tion the exemption from referenda set 
forth in the Development Authorities Law, 
0.C.G.A. § 36-62-11, as to those develop- 
ment authorities that met the criteria of 
authorities defined in § 36-75-11(c). Dev. 
Auth. v. State, 286 Ga. 36, 684 S.E.2d 856 
(2009). 


36-62-12. Previously created authority not affected by chapter. 


Any public corporation, industrial development authority, or payroll 
authority created prior to March 28, 1969, by legislative Act or 
constitutional amendment shall not be affected by this chapter but 
shall be entitled to continue in existence and exercise all powers 
heretofore or hereafter granted thereto. 


History. — Ga. L. 1969, p. 137, § 12. 


36-62-13. Disposition of property of certain authorities dis- 
solved by operation of law. 


The real and personal property of any development authority which 
was created for a county prior to July 1, 1983, by constitutional 
amendment and which was dissolved by operation of law pursuant to 
Article XI, Section I, Paragraph IV(c) of the Constitution shall by 
operation of law become the property of any development authority 
subsequently created by such county pursuant to this chapter or, in the 
absence thereof, shall become the property of the county. 


History. — Code 1981, § 36-62-13, en- 
acted by Ga. L. 1990, p. 383, § 1. 
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36-62-14. Perpetual existence of authority; dissolution. 


(a) Except as otherwise provided in this Code section, an authority 
created pursuant to this chapter shall have perpetual existence. 


(b) If an authority does not have any outstanding unpaid bonds or 
bond anticipation notes, the authority may be dissolved as provided in 
this subsection. If the authority was activated for a single county or 
municipal corporation as provided in Code Section 36-62-4, the author- 
ity may be dissolved by adoption of an appropriate resolution by the 
governing authority of such county or municipal corporation. If the 
authority was activated for two or more local governments as provided 
in Code Section 36-62-5.1, the authority may be dissolved by the 
adoption of appropriate concurrent resolutions by the governing au- 
thorities of all such local governments. 


(c) If an authority previously activated for a single county or munic- 
ipal corporation is so dissolved, all assets and debts and rights and 
obligations of the former authority shall devolve to the parent county or 
municipal corporation. If an authority previously activated for two or 
more local governments is so dissolved, all assets and debts and rights 
and obligations of the former authority shall devolve to the parent local 
governments in such proportions and manner as shall be specified in 
the concurrent resolutions dissolving the authority. 


(d) Where an authority is dissolved as provided in this Code section, 
it shall cease to exist as of the effective date specified in the appropriate 
resolution or resolutions. The dissolution of an authority, however, shall 
not prevent the subsequent activation of a new authority under this 
chapter for the same local government or local governments, in the 
same manner as otherwise specified in this chapter. 


History. — Code 1981, § 36-62-14, en- 
acted by Ga. L. 2000, p. 1336, § 2. 
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CHAPTER 62A 
CONDUCT OF MEMBERS OF LOCAL AUTHORITIES 


Article 1 Sec. 

36-62A-21. Required training on develop- 
ment and redevelopment pro- 

Sec. S . . grams. 

36-62A-1. Ethics; conflicts of interest. 36-62A-22. Inapplicable to directors of 


General Provisions 


Article 2 downtown development au- 
Development Authorities thorities. 
36-62A-20. Development authority de- 
fined. 
ARTICLE 1 
GENERAL PROVISIONS 


36-62A-1. Ethics; conflicts of interest. 


(a)(1) All directors and members of any downtown development 
authority created pursuant to Chapter 42 of this title, known as the 
“Downtown Development Authorities Law,” or of any authority cre- 
ated by or pursuant to a local constitutional amendment, whether for 
the purpose of promoting the development of trade, commerce, 
industry, and employment opportunities or for other purposes, to the 
extent that the Constitution of Georgia authorizes the General 
Assembly by law to define further and to enlarge or restrict the 
powers and duties of any such authority created by or pursuant to a 
local constitutional amendment shall comply with the provisions of 
Code Section 45-10-3, relating to a code of ethics of members of 
boards, commissions, and authorities and shall not engage in any 
transaction with the authority. 


(2) The provisions of paragraph (9) of Code Section 45-10-3 and of 
paragraph (1) of this subsection shall be deemed to have been 
complied with and any such authority may purchase from, sell to, 
borrow from, loan to, contract with, or otherwise deal with any 
director or member or any organization or person with which any 
director or member of said authority is in any way interested or 
involved, provided (1) that any interest or involvement by such 
director or member is disclosed in advance to the directors or 
members of the authority and is recorded in the minutes of the 
authority, (2) that any interest or involvement by such director with 
a value in excess of $200.00 per calendar quarter is published by the 
authority one time in the legal organ in which notices of sheriffs’ sales 
are published in each county affected by such interest, at least 30 


950 


36-62A-1 CONDUCT OF MEMBERS OF LOCAL AUTHORITIES 36-62A-20 


days in advance of consummating such transaction, (3) that no 
director having a substantial interest or involvement may be present 
at that portion of an authority meeting during which discussion of 
any matter is conducted involving any such organization or person, 
and (4) that no director having a substantial interest or involvement 
may participate in any decision of the authority relating to any 
matter involving such organization or person. As used in this subsec- 
tion, a “substantial interest or involvement” means any interest or 
involvement which reasonably may be expected to result in a direct 
financial benefit to such director or member as determined by the 
authority, which determination shall be final and not subject to 
review. 


(b) Nothing contained in subsection (a) of this Code section or in 
Code Section 45-10-3 shall be deemed to prohibit any director who is 
present at any decision of the authority from providing legal services in 
connection with any of the undertakings of the authority or from being 
paid for such services. 


History. — Ga. L. 1982, p. 1726, § 1; Law reviews. — For survey article on 
Code 1981, § 36-62A-1, enacted by Ga. L. local government law, see 34 Mercer L. 
1982, p. 1726, § 2; Ga. L. 1983, p. 1846, Rev. 225 (1982). 

§ 5; Ga. L. 1984, p. 22, § 36; Ga. L. 2010, 
p. 834, § 3/SB 456. 


OPINIONS OF THE ATTORNEY GENERAL 


Interest in bank providing loans.— downtown authority and an industrial au- 
Individual, who is a chairperson and thority provided that the provisions of 
stockholder in a local bank negotiating O.C.G.A. §§ 36-62-5 and 36-62A-1 are 
authority loans, may be a member of a met. 1983 Op. Atty Gen. No. U83-30. 


ARTICLE 2 
DEVELOPMENT AUTHORITIES 


36-62A-20. Development authority defined. 


As used in this article, the term “development authority” means any 
authority created by law or by constitutional amendment for one or 
more counties or municipalities, or any combination thereof, for the 
purpose of promoting the development of trade, commerce, industry, 
and employment opportunities or for other purposes. Without limiting 
the generality of the foregoing, such term shall specifically include all 
authorities created pursuant to Chapter 62 of this title. 


History. — Code 1981, § 36-62A-20, 
enacted by Ga. L. 2000, p. 1362, § 1. 
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36-62A-21. Required training on development and redevelop- 
ment programs. 


Except for a director who is also a member of the governing body of a 
municipal corporation or county, each director or member of the 
governing board or body of a development authority shall attend and 
complete at least eight hours of training on development and redevel- 
opment programs within the first 12 months of the director’s or 
member’s appointment to the development authority. Directors and 
members in office on January 1, 2000, shall be exempt from this 
requirement unless reappointed for an additional term. 


History. — Code 1981, § 36-62A-21, 
enacted by Ga. L. 2000, p. 1362, § 1. 


36-62A-22. Inapplicable to directors of downtown development 
authorities. 


This article shall not apply to directors of downtown development 
authorities created pursuant to Chapter 42 of this title, required 
training for such directors being as provided for in that chapter. 


History. — Code 1981, § 36-62A-22, 
enacted by Ga. L. 2000, p. 1362, § 1. 
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CHAPTER 63 
RESOURCE RECOVERY DEVELOPMENT AUTHORITIES 


Sec. Sec. 

36-63-1. Short title. 36-63-8. Powers of authority generally. 

36-63-2. Purpose of chapter. 36-63-9. Obligations of authority; use of 

36-63-3 Constitutional authority for proceeds; status as revenue ob- 
chapter; finding of public pur- ligations; subsequent series of 


poses; tax exemption. 

36-63-4. Definitions. 

36-63-5. Authorities created; adoption 
and filing of resolution or ordi- 
nance of need; joint authori- 


bonds or notes; bond anticipa- 
tion notes; interest rates; issu- 
ance and validation. 
36-63-10. Obligations of authority not in- 
ties; debtedness of state or political 


36-63-6. Appointment and terms of subdivisions. 
members of board of directors; 36-63-11. Construction of chapter gener- 


officers; compensation; adop- ally; applicability of certain 
tion of bylaws and regulations; other provisions of law to pro- 
delegation of powers and du- ceedings under chapter; effect 
ties. of chapter with respect to other 
36-63-7. Quorum of board; requirement development authorities. 


of majority vote. 


Cross references. — Waste manage- 
ment generally, T. 12, C. 8. 


36-63-1. Short title. 


This chapter may be referred to as the “Resource Recovery Develop- 
ment Authorities Law.” 


History. — Code 1933, § 69-1501a, en- 
acted by Ga. L. 1978, p. 1898, § 1. 


36-63-2. Purpose of chapter. 


(a) The recovery and utilization of resources contained in sewage 
sludge and solid waste and the generation of electrical and other forms 
of energy from water resources promotes trade, commerce, industry, 
and employment opportunities by creating a new industry to recover 
and utilize such resources and by creating a climate highly favorable to 
the location of new industrial facilities in areas where such resources 
are recovered or available by providing additional sources of energy and 
a method of processing and disposing of sewage and solid waste in an 
efficient and environmentally sound manner. It is therefore in the 
public interest and is vital to the public welfare of the people of the 
State of Georgia, and it is declared to be the purpose of this chapter, to 
create resource recovery development authorities to recover and utilize 
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resources contained in sewage sludge, solid waste, and water resources. 
It is likewise in the public interest and is vital to the public welfare of 
the people of the State of Georgia, and it is declared to be the intent of 
this chapter to preserve and do nothing to interfere with the practice of 
recycling solid waste for use again by industry and the public thereby 
preserving and reusing important natural and other resources, except 
as specifically provided for in this chapter. 


(b) It is the clearly articulated and affirmatively expressed policy of 
the State of Georgia that any resource recovery development authority, 
other authority, municipal corporation, county, other governmental 
body or agency, or private party shall be authorized, with respect to any 
solid waste, sewage sludge, or resources contained therein which the 
owner or generator thereof makes available to such resource recovery 
development authority, other authority, municipal corporation, county, 
or other governmental body or agency or private party to enter into 
agreements or in the case of a county or municipal corporation to enact 
ordinances or resolutions in furtherance of a project granting, directing, 
or providing for an exclusive right or rights in any of the foregoing 
parties with respect to such solid waste, sewage sludge, or resources 
contained therein, including, but not limited to, the exclusive right to 
collect, acquire, receive, transport, store, treat, process, utilize, sell, or 
dispose of discarded solid waste, sewage sludge, or resources contained 
therein; provided, however, excluded from such authorization shall be 
any rights to materials or substances contained in such solid waste, 
sewage sludge, or resources contained therein as may be separated for 
recycling at any time prior to pick up by or delivery to such resource 
recovery development authority, other authority, municipal corpora- 
tion, county, or other governmental body or agency or private party of 
such discarded solid waste, sewage sludge, or resources contained 
therein. 


History. — Code 1933, § 69-1502a, en- 1983, p. 515, § 1; Ga. L. 1984, p. 1694, 
acted by Ga. L. 1978, p. 1898, § 1;Ga.L. § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 61B Am. Jur. 2d, Pol- 
lution Control, §§ 148, 171 et seq., 476, 
532 et seq. 


36-63-3. Constitutional authority for chapter; finding of public 
purposes; tax exemption. 


This chapter is enacted pursuant to authority granted to the General 
Assembly by the Constitution of Georgia. Each authority created by 
this chapter is created for nonprofit and public purposes; and it is found, 
determined, and declared that the creation of each such authority and 
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the carrying out of its corporate purposes is in all respects for the 
benefit of the people of this state and that the authority is an institution 
of purely public charity and will be performing an essential governmen- 
tal function in the exercise of the power conferred upon it by this 
chapter. For such reasons, the state covenants from time to time with 
the holders of the bonds issued under this chapter that such authority 
shall be required to pay no taxes or assessments imposed by the state 
or any of its counties, municipal corporations, political subdivisions, or 
taxing districts upon any property acquired by the authority or under 
its jurisdiction, control, possession, or supervision or leased by it to 
others; or upon its activities in the operation or maintenance of any 
such property or on any income derived by the authority in the form of 
fees, recording fees, rentals, charges, purchase price, installments, or 
otherwise; and that the bonds of such authority, their transfer, and the 
income therefrom shall at all times be exempt from taxation within the 
state. The tax exemption provided in this Code section shall not include 
any exemption from sales and use tax on property purchased by the 
authority or for use by the authority. 


History. — Code 1933, § 69-1511a, en- 
acted by Ga. L. 1978, p. 1898, § 1. 
Law reviews. — For article discussing 


tax-exempt financing in Georgia, see 18 
Ga. St. B. J. 20 (1981). 


JUDICIAL DECISIONS 


De facto zoning ordinance. — If a 
regulation has the effect of establishing 
zones of property in a county in which 
various uses are permitted and prohib- 
ited, then it is a zoning ordinance. Mullis 
Tree Serv., Inc. v. Bibb County, 822 F. 
Supp. 738 (M.D. Ga. 1993). 

County regulation, in which each area 
zoned for residential use was to be sur- 


36-63-4. Definitions. 


As used in this chapter, the term: 


rounded by a buffer zone and in which the 
use of property as a putrescible waste 
landfill was prohibited, was actually a 
zoning ordinance, and adoption by an en- 
tity lacking power to zone was an ultra 
vires act. Therefore, this regulation was 
invalid under state law. Mullis Tree Serv., 
Inc. v. Bibb County, 822 F. Supp. 738 (M.D. 
Ga. 1998). 


(1) “Authority” means each public corporation created pursuant to 


this chapter. 


(2) “Collection” means the aggregating of solid waste from its 
primary source and includes all activities up to such time as the 
waste is delivered to the place at which it is to be processed. 


(3) “Cost of project” means all costs of site preparation and other 
start-up costs; all costs of construction; all costs of real and personal 
property required for the purposes of the project and facilities related 
thereto, including land and any rights or undivided interest therein, 
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easements, franchises, fees, permits, approvals, licenses, and certif- 
icates and the securing of such permits, approvals, licenses, and 
certificates, and all machinery and equipment, including motor 
vehicles which are used for project functions; financing charges and 
interest prior to and during construction and during such additional 
period as the authority may reasonably determine to be necessary for 
the placing of the project in operation; costs of engineering, architec- 
tural, and legal services; cost of plans and specifications and all 
expenses necessary or incident to determining the feasibility or 
practicability of the project; administrative expenses; and such other 
expenses as may be necessary or incidental to the financing autho- 
rized in this chapter. The costs of any project may also include funds 
for the creation of a debt service reserve, a renewal and replacement 
reserve, and such other reserves as may be reasonably required by 
the authority for the operation of its projects and as may be 
authorized by any bond resolution or trust agreement or indenture 
pursuant to the provisions of which the issuance of any such bonds 
may be authorized. Any obligation or expense incurred for any of the 
foregoing purposes shall be regarded as a part of the cost of the 
project and may be paid or reimbursed as such out of the proceeds of 
revenue bonds or notes issued under this chapter for such project. 


(4) “County” means any county of this state or a governmental 
entity formed by the consolidation of a county and one or more 
municipal corporations. 


(5) “Governing body” means the elected or duly appointed officials 
constituting the governing body of each municipal corporation and 
county in the state. 


(6) “Municipal corporation” means each city and town in this state. 
(7) “Project” means: 


(A) The collection and transportation of solid waste and sewage 
sludge and it shall also mean any property, real or personal, used 
as or in connection with a facility for the extraction, collection, 
storage, treatment, processing, utilization, or final disposal of 
resources contained in sewage sludge or solid waste, including the 
conversion of sewage sludge, solid waste, or resources contained 
therein into steam, electricity, oil, charcoal, gas, or any other 
product or energy source and the collection, storage, treatment, 
utilization, processing, or final disposal of sewage sludge and solid 
waste in connection with the foregoing; and 


(B) Any property, real or personal, used as or in connection with 
a facility for the extraction, collection, storage, treatment, process- 
ing, or utilization of water resources and the conversion of such 
resources into any useful form of energy. 
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(8) “Resources” means any natural or synthetic substance con- 
tained in sewage sludge or solid waste which can be processed and 
reused in the same or a different form or which can be converted into 
usable energy and water resources which can be used as energy or 
converted into usable energy. 


(9) “Sewage sludge” means all solid or dissolved materials in 
domestic or industrial sewage or other significant pollutants in water 
resources, such as salt, dissolved or suspended solids in waste-water 
effluents, human wastes, dissolved materials in irrigation return 
flows, and silt, after they are extracted from the medium in which 
they are contained. 


(10) “Solid waste” means garbage, refuse, or other discarded solid 
materials, including solid waste materials resulting from industrial 
and agricultural operations and from community and domestic activ- 
ities. For purposes of this paragraph, the term “garbage” shall include 
putrescible wastes, including animal and vegetable matters, animal 
offal and carcasses, and industrial by-products, and the term “refuse” 
shall include all nonputrescible wastes. 


History. — Code 1933, § 69-1503a, en- 1983, p. 515, § 2; Ga. L. 1987, p. 3, § 36; 
acted by Ga. L. 1978, p. 1898, § 1; Ga. L. Ga. L. 1992, p. 6, § 36. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § letseq. § 76. 62 C.J.S., Municipal Corporations, 
39A C.J.S., Health and Environment, § 1 et seq. 


36-63-5. Authorities created; adoption and filing of resolution 
or ordinance of need; joint authorities. 


(a) There is created in and for each county and municipal corporation 
in this state a public body corporate and politic, to be known as the 
“resource recovery development authority” of such county or municipal 
corporation. No authority shall transact any business or exercise any 
powers under this chapter until the governing body of the county or 
municipal corporation, by proper ordinance or resolution, declares that 
there is a need for an authority to function in the county or municipal 
corporation. 


(b) Any number of counties and municipal corporations, whether or 
not located in the same county or within a county participating in the 
formation of a joint authority, may jointly form an authority, to be 
known as the “joint resource recovery development authority” for such 
counties and municipal corporations. No authority shall transact any 
business or exercise any powers under this chapter until the governing 
authorities of the units of local government involved declare, by 
ordinance or resolution, that there is a need for an authority to function 


957 


36-63-5 LOCAL GOVERNMENT 36-63-7 


and until the governing authorities authorize the chief elected official of 
the unit of local government to enter into an agreement with the other 
units of local government for the activation of an authority and such 
agreement is executed. 


(c) A copy of such ordinances, resolutions, and agreements shall be 
filed with the Secretary of State, who shall maintain a record of all 
authorities activated under this chapter. 


History. — Code 1933, § 69-1504a, en- 
acted by Ga. L. 1978, p. 1898, § 1; Ga. L. 
1984, p. 1694, § 2. 


36-63-6. Appointment and terms of members of board of direc- 
tors; officers; compensation; adoption of bylaws and 
regulations; delegation of powers and duties. 


Control and management of the authority shall be vested in a board 
of five directors who shall be residents of the county or municipal 
corporation and shall serve at the pleasure of the governing authority 
of the county or municipal corporation. Directors shall be appointed, 
and may be reappointed, for terms of four years. In the case of a joint 
resource recovery development authority, each unit of local government 
participating in the authority shall appoint two members, with an 
additional member to be appointed by the directors themselves. The 
directors shall elect one of their members as chairman and another as 
vice-chairman and shall also elect a secretary and a treasurer or a 
secretary-treasurer, either of whom may but need not be a director. The 
directors shall receive no compensation for their services but shall be 
reimbursed for their actual expenses incurred in the performance of 
their duties. The directors may make bylaws and regulations for the 
governing of the authority and may delegate to one or more of the 
officers, agents, and employees of the authority such powers and duties 
as may be deemed necessary and proper. 


History. — Code 1933, § 69-1505a, en- 
acted by Ga. L. 1978, p. 1898, § 1. 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, § 562 et seq. 


36-63-7. Quorum of board; requirement of majority vote. 


A majority of the directors shall constitute a quorum for the trans- 
action of business of the authority. However, any action with respect to 
any project of the authority must be approved by the affirmative vote of 
not less than a majority of the directors. 
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History. — Code 1933, § 69-1506a, en- 
acted by Ga. L. 1978, p. 1898, § 1. 


36-63-8. Powers of authority generally. 


(a) Each authority shall have all of the powers necessary or conve- 
nient to carry out and effectuate the purposes and provisions of this 
chapter, including, but without limiting the generality of the foregoing, 
the power: 


(1) To bring and defend actions; 
(2) To adopt and amend a corporate seal; 


(3) To acquire, construct, improve, or modify, to place into opera- 
tion, and to operate or cause to be placed into operation and operated, 
either as owner of all or of any part in common with others, a project 
or projects within the county in which the authority is activated and, 
subject to execution of agreements with the appropriate political 
subdivisions affected, within other counties, and to pay all or part of 
the cost of any such project or projects from the proceeds of revenue 
bonds of the authority or from any contribution or loans by persons, 
firms, or corporations or any other contribution, all of which the 
authority is authorized to receive, accept, and use; 


(4) To acquire, in its own name, by purchase on such terms and 
conditions and in such manner as it may deem proper or by gift, 
grant, lease, or otherwise, real property or rights and easements 
therein and franchises and personal property necessary or conve- 
nient for its corporate purposes, which purposes shall include, but 
shall not be limited to, the constructing or acquiring of a project, the 
improving, extending, adding to, reconstructing, renovating, or re- 
modeling of any project or part thereof already constructed or 
acquired, or demolition to make room for such project or any part 
thereof, and to insure the same against any and all risks as such 
insurance may, from time to time, be available; the authority may 
also use such property and rent or lease the same to or from others or 
make contracts with respect to the use thereof or sell, lease, ex- 
change, transfer, assign, pledge, or otherwise dispose of or grant 
options for any such property in any manner which the authority 
deems to the best advantage of itself and its purposes; provided that 
the powers to acquire, use, and dispose of property as set forth in this 
paragraph shall include the power to acquire, use, and dispose of any 
interest in such property, whether divided or undivided, which 
acquisition may result in the ownership of such property or any part 
thereof in common with any other party or parties, public or private; 
and title to any such property of the authority, however, shall be held 
by the authority exclusively for the benefit of the public; 
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(5) To make contracts and leases and to execute all instruments 
necessary or convenient, including contracts for construction of 
projects and leases of projects or contracts with respect to the use of 
projects which it causes to be acquired or constructed; provided that 
all private persons, firms, and corporations, this state, and all 
political subdivisions, departments, instrumentalities, or agencies of 
the state or of local government are authorized to enter into con- 
tracts, leases, or agreements with the authority, upon such terms and 
for such purposes as they deem advisable; and without limiting the 
generality of the above, authority is specifically granted to municipal 
corporations and counties and to the authority to enter into contracts, 
lease agreements, or other undertakings relative to the furnishing of 
project activities and facilities or either of them by the authority to 
such municipal corporations and counties and by such municipal 
corporations and counties to the authority for a term not exceeding 50 
years; 


(6) To exercise any one or more of the powers, rights, and privileges 
conferred by this Code section either alone or jointly or in common 
with one or more other public or private parties or public and private 
parties; in any such exercise of such powers, rights, and privileges 
jointly or in common with others with respect to the construction, 
operation, and maintenance of project facilities, the authority may 
own an undivided interest in such facilities with any other party with 
which it may jointly or in common exercise the rights and privileges 
conferred by this chapter; the authority may enter into an agreement 
or agreements with respect to any such project facility with the other 
party or parties participating therein; any such agreement may 
contain such terms, conditions, and provisions, consistent with this 
chapter, as the parties thereto shall deem to be in their best interests; 
any such agreement may include, but need not be limited to, 
provisions for the construction, operation, and maintenance of such 
project facility by any one or more party of the parties to such 
agreement, which party or parties shall be designated in or pursuant 
to such agreement as agent or agents on behalf of itself and one or 
more of the other parties thereto, or by such other means as may be 
determined by the parties thereto, and may include provisions for a 
method or methods of determining and allocating, among or between 
the parties, costs of construction, operation, maintenance, renewals, 
replacements, improvements, and disposals with respect to such 
facility; in carrying out its functions and activities as such agent with 
respect to construction, operation, and maintenance of such a facility, 
such agent shall be governed by the laws and regulations applicable 
to such agent as a separate legal entity and not by any laws or 
regulations which may be applicable to any of the other participating 
parties; provided, however, the agent shall act for the benefit of the 
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public; notwithstanding anything contained in any other law to the 
contrary, pursuant to the terms of any such agreement, the authority 
may delegate its powers and duties with respect to the construction, 
operation, and maintenance of such facility to the party acting as 
agent; and all actions taken by such agent in accordance with the 
provisions of such agreement may be binding upon the authority 
without further action or approval of the authority; 


(7) To extend credit or make loans to any person, firm, corporation, 
or other industrial entity for the planning, design, construction, 
acquisition, or carrying out of any project, which credit or loans shall 
be secured by loan agreements, mortgages, security agreements, 
contracts, and all other instruments or fees or charges, upon such 
terms and conditions as the authority shall determine reasonable in 
connection with such loans, including provision for the establishment 
and maintenance of reserves and insurance funds, and in the exercise 
of powers granted by this Code section in connection with a project for 
such person, firm, corporation, or other industrial entity, to require 
the inclusion in any contract, loan agreement, security agreement, or 
other instrument of such provisions for guaranty, insurance, con- 
struction, use, operation, maintenance, and financing of a project as 
the authority may deem necessary or desirable; 


(8) To acquire, accept, or retain equitable interests, security inter- 
ests, or other interest in any property, real or personal, by mortgage, 
assignment, security agreement, pledge, conveyance, contract, lien, 
loan agreement, or other consensual transfer, in order to secure the 
repayment of any moneys loaned or credit extended by the authority; 


(9) To accept, receive, and administer gifts, grants, appropriations, 
and donations of money, materials, and property of any kind, includ- 
ing loans and grants from the United States of America or this state, 
or a unit of local government, or any agency, department, authority, 
or instrumentality of either upon such terms and conditions as the 
United States of America, this state, a unit of local government, or 
such agency, department, authority, or instrumentality shall impose, 
to administer trusts, and to sell, lease, transfer, convey, appropriate, 
and pledge any and all of its property and assets; 


(10) To invest any accumulation of its funds in any fund or reserve 
in any manner that public funds of this state or its political subdivi- 
sions may be invested; 


(11) To do any and all things necessary or proper for the accom- 
plishment of the objectives of this chapter and to exercise any power 
usually possessed by private corporations performing similar func- 
tions which is not in conflict with the Constitution and laws of this 
state, including the power to employ professional and administrative 
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staff and personnel and to retain legal, engineering, fiscal, account- 
ing, and other professional services; the power to purchase all kinds 
of insurance, including, without limitation, insurance against tort 
liability and against risks of damage to property; the power to borrow 
money for any of the corporate purposes of the authority; the power 
to indemnify and hold harmless any parties contracting with the 
authority or its agents from damage to persons or property; and the 
power to act as self-insurer with respect to any loss or liability; 
provided, however, that obligations of the authority other than 
revenue bonds, for which provision is made in this chapter, shall be 
payable from the general funds of the authority and shall not be a 
charge against any special fund allocated to the payment of revenue 
bonds; 


(12) To mortgage, convey, pledge, or assign any properties, reve- 
nues, income, tolls, charges, or fees owned or received by the 
authority; 


(13) To borrow money and issue its revenue bonds and bond 
anticipation notes from time to time and to use the proceeds thereof 
for the purpose of paying all or part of the cost of any project, 
including the cost of extending, adding to, or improving such project, 
or for the purpose of refunding any such bonds of the authority 
theretofore issued; and to otherwise carry out the purposes of this 
chapter and to pay all other costs of the authority incident to, or 
necessary and appropriate to, such purposes, including the providing 
of funds to be paid into any fund or funds to secure such bonds and 
notes, provided that all such bonds and notes shall be issued in 
accordance with the procedures and subject to the limitations set 
forth in Code Section 36-63-9; and 


(14) As security for repayment of authority obligations, to pledge, 
mortgage, convey, assign, hypothecate, or otherwise encumber any 
property, real or personal, of such authority and to execute any trust 
agreement, indenture, or security agreement containing any provi- 
sions not in conflict with law, which trust agreement, indenture, or 
security agreement may provide for foreclosure or forced sale of any 
property of the authority upon default on such obligations either in 
payment of principal or interest or in the performance of any term or 
condition contained in such agreement or indenture; this state, on 
behalf of itself and each county, municipal corporation, political 
subdivision, or taxing district therein waives any right which it or 
such county, municipal corporation, political subdivision, or taxing 
district may have to prevent the forced sale or foreclosure of any 
property of the authority so mortgaged or encumbered, and any such 
mortgage or encumbrance may be foreclosed in accordance with law 
and the terms thereof. 
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(b) Notwithstanding any other provisions of this chapter, an author- 
ity is prohibited from bidding or paying compensation for solid wastes 
being privately processed or reused. 


History. — Code 1933, § 69-1507a, en- 
acted by Ga. L. 1978, p. 1898, § 1; Ga. L. 
1979, p. 1006, § 1; Ga. L. 1987, p. 3, § 36. 


JUDICIAL DECISIONS 


Cited in AMBAC Indem. Corp. v. 
Akridge, 262 Ga. 773, 425 S.E.2d 637 
(1993). 


RESEARCH REFERENCES 


C.J.S. — 62 C.J.S., Municipal Corpora- ALR. — Disposition of revenues from 
tions, § 568 et seq. 63 C.J.S., Municipal operation of revenue-producing enterprise 
Corporations, § 1142 et seq. 64A C.J.S., owned by municipal corporation, 165 
Municipal Corporations, § 2118 et seq. A.L.R. 854. 


36-63-9. Obligations of authority; use of proceeds; status as 
revenue obligations; subsequent series of bonds or 
notes; bond anticipation notes; interest rates; issuance 
and validation. 


(a) Subject to the limitations and procedures provided by this Code 
section, the obligations of any authority evidenced by bonds, bond 
anticipation notes, trust indentures, deeds to secure obligations, secu- 
rity agreements, or mortgages executed in connection therewith may 
contain such provisions not inconsistent with law as shall be deter- 
mined by the board of directors of the authority. The authority, in such 
instruments, may provide for the pledging of all or any part of its 
revenues, income, or charges and for the mortgaging, encumbering, or 
conveying of all or any part of its real or personal property; may 
covenant against pledging any or all of its revenues, income, or charges; 
and may further provide for the disposition of proceeds realized from 
the sale of any bonds and bond anticipation notes, for the replacement 
of lost, destroyed, stolen, or mutilated bonds and notes, and for the 
payment and redemption of such bonds and notes. Similarly, subject to 
the limitations and procedures of this Code section, undertakings of an 
authority may prescribe the procedure by which bondholders and 
noteholders may enforce rights against the authority and provide for 
rights upon breach of any covenant, condition, or obligation of the 
authority. Bonds, resolutions, trust indentures, mortgages, or deeds to 
secure obligations executed by an authority and bond anticipation notes 
executed by an authority may contain such provisions not otherwise 
contrary to law as the authority shall deem necessary or desirable. 
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(b) The proceeds derived from the sale of all bonds and bond 
anticipation notes issued by an authority shall be held and used for the 
ultimate purpose of paying, directly or indirectly as permitted in this 
chapter, all or part of the cost of any project, including the cost of 
extending, financing, adding to, or improving such project, or for the 
purpose of refunding any bond anticipation notes issued in accordance 
with this chapter or refunding any previously issued bonds of the 
authority. 


(c) All bonds and bond anticipation notes issued by an authority 
shall be revenue obligations of such authority and may be made payable 
out of any revenues or other receipts, funds, or moneys of the authority, 
subject only to any agreements with the holders of other bonds or bond 
anticipation notes or to particular security agreements pledging any 
particular revenues, receipts, funds, or moneys. 


(d) Issuance by an authority of one or more series of bonds or bond 
anticipation notes for one or more purposes shall not preclude it from 
issuing other bonds or notes in connection with the same project or with 
any other projects, but the proceeding wherein any subsequent bonds or 
bond anticipation notes shall be issued shall recognize and protect any 
prior pledge or mortgage made in any prior security agreement or made 
for any prior issue of bonds or bond anticipation notes, unless in the 
resolution authorizing such prior issue the right is expressly reserved to 
the authority to issue subsequent bonds or bond anticipation notes on a 
parity with such prior issue. 


(e) An authority shall have the power and is authorized, whenever 
revenue bonds of the authority have been validated as provided in this 
chapter, to issue, from time to time, its notes in anticipation of the 
issuance of such bonds as validated and to renew from time to time any 
such notes by the issuance of new notes, whether the notes to be 
renewed have or have not matured. The authority may issue notes only 
to provide funds which would otherwise be provided by the issuance of 
the bonds as validated. The notes may be authorized, sold, executed, 
and delivered in the same manner as bonds. As with its bonds, the 
authority may sell such notes at public or private sale. Any resolution 
or resolutions authorizing notes of the authority or any issue thereof 
may contain any provisions which the authority is authorized to include 
in any such resolution or resolutions; and the authority may include in 
any notes any terms, covenants, or conditions which it is authorized to 
include in any bonds. Validation of such bonds shall be a condition 
precedent to the issuance of the notes, but it shall not be required that 
such notes be judicially validated. Bond anticipation notes shall not be 
issued in an amount exceeding the par value of the bonds in anticipa- 
tion of which they are to be issued. 


(f) The interest rate on or rates to be borne by any bonds, notes, or 
other obligations issued by the authority shall be fixed by the board of 
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directors of the authority. Any limitations with respect to interest rates 
found in Article 3 of Chapter 82 of this title or in the usury laws of this 
state shall not apply to obligations issued under this chapter. 


(g) All revenue bonds issued by an authority under this chapter shall 
be issued and validated under and in accordance with Article 3 of 
Chapter 82 of this title, except as provided in subsection (f) of this Code 
section and except as specifically set forth below in this subsection: 


(1) Revenue bonds issued by an authority may be in such form, 
either coupon or fully registered, or both coupon and fully registered, 
and may be subject to such exchangeability and transferability 
provisions as the bond resolution authorizing the issuance of such 
bonds or any indenture or trust agreement may provide; 


(2) Revenue bonds shall bear a certificate of validation. The 
signature of the clerk of the superior court of the judicial circuit in 
which the issuing authority is located may be made on the certificate 
of validation of such bonds by facsimile or by manual execution, 
stating the date on which such bonds were validated; and such entry 
shall be original evidence of the fact of judgment and shall be received 
as original evidence in any court in this state; 


(3) In lieu of specifying the rate or rates of interest which revenue 
bonds to be issued by an authority are to bear, the notice to the 
district attorney or the Attorney General and the notice to the public 
of the time, place, and date of the validation hearing may state that 
the bonds, when issued, will bear interest at a rate not exceeding a 
minimum per annum rate of interest specified in such notices or, in 
the event the bonds are to bear different rates of interest for different 
maturity dates, that none of such rates will exceed the maximum rate 
specified in the notices; provided, however, that nothing contained in 
this paragraph shall be construed as prohibiting or restricting the 
right of the authority to sell such bonds at a discount, even if in so 
doing the effective interest cost resulting therefrom would exceed the 
maximum per annum interest rate specified in such notices; 


(4) The term “cost of project” shall have the meaning prescribed in 
paragraph (3) of Code Section 36-63-4 whenever referred to in bond 
resolutions of an authority, bonds and bond anticipation notes issued 
by an authority, or notices and proceedings to validate such bonds. 


History. — Code 1933, § 69-1508a, en- Cross references. — Revenue bonds 
acted by Ga. L. 1978, p. 1898, § 1. generally, § 36-82-60 et seq. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- Political Subdivisions, § 485 et seq. 64 
ipal Corporations, Counties, and Other Am. Jur. 2d, Public Securities and 
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Obligations, § 193 et seq. 
C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2118 et seq., 2184 et seq. 


36-63-10. Obligations of authority not indebtedness of state or 
political subdivisions. 


No bonds or other obligations of and no indebtedness incurred by any 
authority shall constitute an indebtedness or obligation of the State of 
Georgia or of any county, municipal corporation, or political subdivision 
thereof, nor shall any act of any authority in any manner constitute or 
result in the creation of an indebtedness of this state or of any such 
county, municipal corporation, or political subdivision. All such bonds 
and obligations shall be payable solely from the revenues therein 
pledged to such payment, including pledged rentals, sales proceeds, 
insurance proceeds, and condemnation awards; and no holder or 
holders of any such bonds or obligations shall ever have the right to 
compel any exercise of the taxing power of this state or of any county, 
municipal corporation, or political subdivision thereof, nor to enforce 
the payment thereof against any property of the state or of any such 
county, municipal corporation, or political subdivision. 


History. — Code 1933, § 69-1510a, en- 
acted by Ga. L. 1978, p. 1898, § 1. 


RESEARCH REFERENCES 


ALR. — Construction or improvement quiring special assessments or other spec- 
of sewers as a local or district improve- ified means of defraying expense, 134 
ment within provisions authorizing or re- A.L.R. 895. 


36-63-11. Construction of chapter generally; applicability of 
certain other provisions of law to proceedings under 
chapter; effect of chapter with respect to other devel- 
opment authorities. 


(a) This chapter shall be liberally construed to effect the purposes 
hereof. Sale or issuance of bonds by any authority shall not be subject 
to regulation under Chapter 5 of Title 10, the “Georgia Uniform 
Securities Act of 2008,” or any other law. Any sale or disposition of any 
useful form of energy produced from a solid waste project financed by 
revenue bonds issued on or before August 8, 1985, and which is 
substantially constructed as of January 1, 1987, which sale or disposi- 
tion is made in the county wherein the project is located shall not be 
subject to the provisions of Part 3 of Article 1 of Chapter 3 of Title 46, 
“The Georgia Cogeneration Act of 1979.” In the event that the immedi- 
ately preceding sentence of this subsection shall for any reason be held 
invalid, the remaining provisions of this subsection and this Code 
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section shall remain in full force and effect. No proceeding or publica- 
tion not required in this chapter shall be necessary to the performance 
of any act authorized in this chapter, nor shall any such act be subject 
to referendum. 


(b) A municipal corporation, a county, or any number of counties and 
municipal corporations shall have the right to activate an authority 
under this chapter, notwithstanding the existence of any other devel- 
opment authority within the county or municipal corporation created 
pursuant to any general law or amendment to the Constitution of this 
state. However, nothing in this chapter shall be construed as repealing, 
amending, superseding, or altering the organization of or abridging the 
powers of such authorities as are now in existence. 


History. — Code 1933, § 69-1509a, en- Code Commission notes. — Pursuant 
acted by Ga. L. 1978, p. 1898, § 1; Ga. L. to Code Section 28-9-5, in 1987, a comma 
1984, p. 22, § 36; Ga. L. 1984, p. 1694, was inserted following “invalid” in the 
§ 3; Ga. L. 1987, p. 1021, § 1; Ga. L. 1993, fourth sentence of subsection (a). 

p. 91, § 36; Ga. L. 2008, p. 381, § 11/SB 
358. 
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T.36, C.64 


LOCAL GOVERNMENT 


36-64-1 


CHAPTER 64 


RECREATION SYSTEMS 


Sec. 

36-64-1. “Governing body” defined. 

36-64-2. Authority to dedicate, set 
apart, acquire, or lease lands 
or buildings for recreation; ap- 
propriation for equipment and 
maintenance. 

36-64-3. Establishment of system of su- 


pervised recreation; designa- 
tion of board to provide and 
conduct recreational activities 
and facilities. 

36-64-3.1. Use of dam sites and adjacent 
land for producing hydroelec- 
tric power. 


36-64-4. Joint recreation systems. 

36-64-5. Establishment of recreation 
board; powers and responsibil- 
ities; members; terms; officers; 
vacancies. 

36-64-6. Acceptance of gifts for recre- 
ation purposes. 

36-64-7. Issuance of bonds. 

36-64-8. Petition for recreation system; 


provision of system on govern- 


Cross references. — Powers and du- 
ties of Department of Natural Resources 
regarding promotion and organization of 


Sec. 

ing authority’s own motion; ref- 
erendums on issue of special 
tax and millage increase. 
Establishment of system with 
tax money following favorable 
vote. 

Levy and collection of recre- 
ation tax. 

Payment of costs and expenses 
of recreation system; control of 
recreation fund. 
Establishment, maintenance, 
and conduct of recreation sys- 
tem not mandatory. 
Applicability of chapter gener- 
ally. 

Applicability of chapter to rec- 
reation and playground com- 
missions, boards, and systems 
created by special Acts of Gen- 
eral Assembly. 

Removal of minimum or maxi- 
mum recreation tax by munic- 
ipality or county. 


36-64-9. 


36-64-10. 


36-64-11. 


36-64-12. 


36-64-13. 


36-64-14. 


36-64-15. 


recreational systems or programs for mu- 
nicipalities, counties, and other govern- 
mental entities, § 12-3-1. 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Play- 
ground Accidents — Human Impact Toler- 
ance, 21 POF2d 701. 

Negligent Operation of Public Swim- 
ming Pool, 34 POF2d 63. 

ALR. — Liability to one struck by golf 
ball, 53 A.L.R.4th 282. 


Liability of local government entity for 
injury resulting from use of outdoor play- 
ground equipment at municipally owned 
park or recreation area, 73 A.L.R.4th 496. 


36-64-1. “Governing body” defined. 


As used in this chapter, the term “governing body” means the mayor 
and city council, the commissioner and commissioners, or either or both 
as the case may be, or the governing body, by whatever name called, of 
any municipality or county coming under this chapter. 
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History. — Ga. L. 1923, p. 106, § 1; and Towns in Georgia: A Distinction with 
Code 1933, § 69-601; Ga. L. 1946, p. 152, a Difference?,” see 14 Mercer L. Rev. 385 
§ 1. (1963). 

Law reviews. — For article, “Cities 


JUDICIAL DECISIONS 


Constitutionality. — This chapter (see now Ga. Const. 1983, Art. III, Sec. VI, 
does not impinge or offend the provisions Para. IV). Wilson v. City Council, 165 Ga. 
of Ga. Const. 1877, Art. I, Sec. IV, Para. I 520, 141 S.E. 412 (1928). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 62 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 268. 
Political Subdivisions, § 280. 


36-64-2. Authority to dedicate, set apart, acquire, or lease lands 
or buildings for recreation; appropriation for equip- 
ment and maintenance. 


The governing body of any municipality or county may dedicate and 
set apart for use as parks, playgrounds, and recreation centers and for 
other recreation purposes any lands or buildings or both, owned or 
leased by such municipality or county and not dedicated or devoted to 
another or inconsistent public use. Such municipality or county, in such 
manner as may now or hereafter be authorized or provided by law for 
the acquisition of lands or buildings for public purposes by the munic- 
ipality or county, may acquire or lease lands or buildings or both, within 
or beyond the corporate limits of the municipality, for parks, play- 
grounds, recreation centers, and other recreational purposes. When the 
governing body of the municipality so dedicates, sets apart, acquires, or 
leases lands or buildings for such purposes, it may, on its own initiative, 
provide for their conduct, equipment, and maintenance, according to 
this chapter, by making an appropriation from the general municipal or 
county funds. 


History. — Ga. L. 1923, p. 106, § 2; 
Code 1933, § 69-602; Ga. L. 1946, p. 152, 
§ 2. 


JUDICIAL DECISIONS 


County may condemn private prop- Authority for contracts. — This sec- 
erty for recreational park. — Countyis tion authorizes counties to enter into con- 
authorized by law to condemn private tracts so as to provide recreational facili- 
property for the public purpose of creating ties within a county. Hancock County v. 
a recreational park. Williams Bros. Lum- Williams, 230 Ga. 723, 198 S.E.2d 659 
ber Co. v. Gwinnett County, 258 Ga. 243, (1973). 

368 S.E.2d 310 (1988). When a municipality dedicates 
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property to a public use, the property 
may be put to all customary uses within 
the definition of the use. Any use which is 
inconsistent, or which substantially and 
materially interferes, with the use of the 
property for the particular purpose for 
which the property was dedicated will 
constitute a misuser or diversion. Norton 
v. City of Gainesville, 211 Ga. 387, 86 
S.E.2d 234 (1955). 

Municipal park is public utility, and 
portion thereof cannot be leased for term 
of years for private gain. Norton v. City of 
Gainesville, 211 Ga. 387, 86 S.E.2d 234 
(1955); Harper v. City of Augusta, 212 Ga. 
605, 94 S.E.2d 690 (1956). 

Land may be dedicated for particu- 
lar public use with reservation by pro- 
prietor of right to use the land for a 
specified purpose not inconsistent with 
the legal character of the dedication. City 
of Abbeville v. Jay, 205 Ga. 748, 55 S.E.2d 
129 (1949). 

General Assembly may vacate and 
dispose of park, owned by municipality, 
which has been dedicated to public use, or 
authority to do so may be delegated to the 
municipality, in the absence of constitu- 
tional prohibitions. Harper v. City of Au- 
gusta, 212 Ga. 605, 94 S.E.2d 690 (1956). 

Distinction between land held in 
governmental and proprietary capac- 
ities. — There is a clear distinction be- 
tween property purchased by a municipal 
corporation and held for use by the corpo- 
ration as an entity, or in the municipality’s 
proprietary capacity, and property pur- 
chased by the city for the public use and 
benefit of the city’s citizens. As to property 
acquired for strictly corporate purposes 
and held in the city’s proprietary capacity, 
the power to dispose is unquestioned, but 
as to the latter, in the absence of express 
legislative authority, it is only when the 
public use has been abandoned or the 
property has become unsuitable or inade- 
quate for the purpose to which the prop- 
erty was dedicated that the city has power 
to dispose of such property. Harper v. City 
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of Augusta, 212 Ga. 605, 94 S.E.2d 690 
(1956). 

City authorized to sell park land 
when held in fee and legislature 
grants authority. — When the city coun- 
cil owned the fee-simple title to a tract of 
land which had been dedicated to and 
used by the public as a park, and when the 
General Assembly expressly conferred 
upon the city authority to sell and dispose 
of that property upon conditions with 
which the city complied, the trial court did 
not err in holding that the city was autho- 
rized to make the sale. Harper v. City of 
Augusta, 212 Ga. 605, 94 S.E.2d 690 
(1956). 

When legislative power to autho- 
rize sale of park land cannot be ques- 
tioned. — Legislative power to authorize 
the discontinuance of public parks and the 
sale of park lands cannot be questioned 
when the fee is in the city and when in so 
doing no private property is taken. Harper 
v. City of Augusta, 212 Ga. 605, 94 S.E.2d 
690 (1956). 

Dedicated land not liable to recall 
by original proprietor. — It is perfectly 
obvious that if a dedication of streets and 
squares was liable to be recalled at the 
will of the original proprietor, the most 
destructive hindrance would be thrown in 
the way of their improvement, and the 
rankest injustice would be visited upon 
individuals. City of Abbeville v. Jay, 205 
Ga. 748, 55 S.E.2d 129 (1949). 

Dedication of land to public use is 
in nature of estoppel in pais, and when 
an attempt is made by the proprietor to 
revoke the dedication by a sale of the land, 
the proprietor may be enjoined by any 
person interested in the use. City of 
Abbeville v. Jay, 205 Ga. 743, 55 S.E.2d 
129 (1949). 

Cited in City Council v. Newsome, 211 
Ga. 899, 89 S.E.2d 485 (1955); City of 
Gainesville v. Pritchett, 129 Ga. App. 475, 
199 S.E.2d 889 (1973); PMS Constr. Co. v. 
DeKalb County, 243 Ga. 870, 257 S.E.2d 
285 (1979). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 23 Am. Jur. 2d, Dedi- 
cation, § 4 et seq. 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 


Political Subdivisions, § 181. 59 Am. Jur. 
2d, Parks, Squares, and Playgrounds, 
§§ 6, 24. 
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C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, §§ 1995 et seq., 2000, 2001. 

ALR. — To what uses may park prop- 
erty be devoted, 18 A.L.R. 1246; 63 A.L.R. 
484; 144 A.L.R. 486. 

Power of municipal corporation to es- 
tablish and maintain golf course, 36 
A.L.R. 1301. 

Statutes relating to establishment or 
administration of parks, as encroachment 
on right of local self-government, 88 
A.L.R. 228. 

Auditorium or stadium as public pur- 


RECREATION SYSTEMS 


36-64-3 


pose for which public funds may be ex- 
pended or taxing power exercised, 173 
A.L.R. 415. 

Validity and construction of statute or 
ordinance requiring land developer to 
dedicate portion of land for recreational 
purposes, or make payment in lieu 
thereof, 43 A.L.R.3d 862. 

Public swimming pool as nuisance, 49 
A.L.R.3d 652. 

Construction of highway through park 
as violation of use to which park property 
may be devoted, 60 A.L.R.3d 581. 


36-64-3. Establishment of system of supervised recreation; des- 
ignation of board to provide and conduct recreational 
activities and facilities. 


The governing body of any county or municipality may establish a 
system of supervised recreation. It may, by resolution or ordinance, vest 
the power to provide, maintain, and conduct parks, playgrounds, 
recreation centers, and other recreational activities and facilities in the 
board of education, park board, or other existing body or in a recreation 
board, as the governing body may determine. Any board so designated 
shall have the power to maintain and equip parks, playgrounds, 
recreation centers, and the buildings thereon; to develop, maintain, and 
operate all types of recreation facilities; and to operate and conduct 
facilities on properties controlled by other authorities. It may, for the 
purpose of carrying out the provisions of this chapter, employ 
playleaders, playground or community center directors, supervisors, 
recreation superintendents, or such other officers or employees as it 
deems are needed. The recreation authority is authorized to develop a 
program of recreational activities and services designated to meet the 
various leisure time interests of all people. 


History. — Ga. L. 1923, p. 106, § 3; 
Code 1933, § 69-603; Ga. L. 1946, p. 152, 
§ 3. 


JUDICIAL DECISIONS 


Cited in City of Gainesville v. Pritchett, 
129 Ga. App. 475, 199 S.E.2d 889 (1973). 


OPINIONS OF THE ATTORNEY GENERAL 


City may derive revenue from oper- recreational activity. 1965-66 Op. Atty 
ation of recreational programs and Gen. No. 66-85. 
may even show a profit from a particular City recreation department may 
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sponsor teenage dances and charge an 
admission fee to those wishing to attend 


LOCAL GOVERNMENT 


36-64-3.1 


the dances. 1965-66 Op. Att’y Gen. No. 
66-85. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, § 181. 59 Am. Jur. 
2d, Parks, Squares, and Playgrounds, 
§ 20. 

C.J.S. — 64 C.J.S., Municipal Corpora- 
tions, § 1995 et seq. 

ALR. — Liability of municipal corpora- 
tion for injuries due to condition in park, 


42 A.L.R. 263; 99 A.L.R. 686; 142 A.L.R. 
1340. 

Tort liability of public schools and insti- 
tutions of higher learning for accidents 
occurring during use of premises and 
equipment for other than school purposes, 
37 A.L.R.3d 712. 

Public swimming pool as nuisance, 49 
A.L.R.3d 652. 


36-64-3.1. Use of dam sites and adjacent land for producing 
hydroelectric power. 


(a) As used in this Code section, the term “governing authority of any 
recreation system” shall mean the governing body of a municipality or 
county, a recreation board, or any other authority, board, or commission 
which is vested with the power to provide, establish, conduct, and 
maintain a supervised recreation system and facilities. 


(b) The governing authority of any recreation system shall be em- 
powered, for the purpose of producing hydroelectric power for ultimate 
sale to the public, to take all necessary or appropriate actions to permit 
the renovation, reconstruction, and operation of existing dam sites 
located on property which is owned by the governing authority, includ- 
ing land that has been dedicated for public recreational or park use, 


without regard to whether such public use has been previously aban- 
doned. 


(c) Without limiting the foregoing provisions of this Code section, the 
governing authority of any recreation system shall have the power, for 
the purposes specified in subsection (b) of this Code section, to grant or 
convey, and to grant an option to obtain, a leasehold interest, a fee 
simple title, or other property interest in any such dam site and in such 
immediately adjacent land as may be necessary to accommodate 
facilities for the generation of hydroelectric power, together with all 
easements, rights of way, and rights to flood adjacent lands as may be 
necessary or appropriate, to electric utilities or other entities organized 
for the purpose of generating or distributing electricity for public use. 


(d) The governing authority of any recreation system also shall have 
the power, for the purposes specified in subsection (b) of this Code 
section, to enter into any contracts necessary or appropriate to deter- 
mine the feasibility of renovating an existing dam for the generation of 
hydroelectric power; to enter into any contracts with electric utilities or 
other entities organized for the purpose of generating or distributing 
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electricity for public use which are necessary or appropriate for the 
construction, use, operation, and maintenance of a hydroelectric facility 
at an existing dam site located on property owned by the governing 
authority; and to take all actions necessary or appropriate to obtain, 
and to transfer its rights under, any governmental license or other 


approval or exemption required or desired for a hydroelectric project. 


(e) All conveyances and other contracts, including those extending 
over a period of years, which are entered into by the governing 
authority of any recreation system for the purposes specified in subsec- 
tion (b) of this Code section shall be binding upon such governing 
authority and its successors. 


(f) Any net revenue derived by the governing authority of a recre- 
ation system from such conveyances and other contracts shall be used 
only for recreational purposes. 


(g) This Code section shall apply to and control the activities of a 
governing authority of any recreation system in connection with the 
renovation, reconstruction, and operation of any dam site located on 
property owned by the governing authority, notwithstanding any pro- 
vision to the contrary contained in this chapter or in Code Section 
36-30-3 or in any other laws; provided, however, that nothing in this 
Code section shall be construed as impairing the obligation of any 
contract provision, whether by way of reversionary clause or otherwise. 


History. — Ga. L. 1981, p. 1020, § 1; 
Ga. L. 1982, p. 3, § 36. 

Cross references. — Dam safety, 
§ 12-5-370 et seq. Authority of persons 
constructing or operating electric generat- 
ing plants to acquire rights of way or other 


easements to run power lines, maintain 
dams, and do other things, § 22-3-20. 
Construction, operation of watershed proj- 
ects, flood-control projects by counties, 
§ 22-3-100 et seq. 


OPINIONS OF THE ATTORNEY GENERAL 


Lease recommendation for hydro- 
electric power unauthorized. — Board 
of Natural Resources is not authorized by 
subsection (b) of O.C.G.A. § 36-64-3.1 to 
recommend by resolution to the State 
Properties Commission a lease for produc- 


ing, on state owned lands which the De- 
partment of Natural Resources manages, 
hydroelectric power for use by the depart- 
ment and ultimate sale to the public. 1983 
Op. Att’y Gen. No. 83-47. 


36-64-4. Joint recreation systems. 


Any two or more counties, any two or more municipalities, any county 
and municipality, any county or municipality, or combination thereof 
may jointly provide, establish, maintain, and conduct a recreation 
system and jointly acquire property for and establish and maintain 
playgrounds, recreation centers, parks, and other recreational facilities 
and activities. Any school board may join with any municipality, county, 
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or any other school board in conducting and maintaining a recreation 
system. 


History. — Ga. L. 1923, p. 106, § 5; § 5; Ga. L. 1964, p. 319, § 1; Ga. L. 1971, 
Code 1933, § 69-605; Ga. L. 1946, p. 152, p. 262, § 2. 


OPINIONS OF THE ATTORNEY GENERAL 


Joint provision of recreation. — jointly provide, establish, maintain, and 
While county may not legally donate conduct such system. 1952-53 Op. Att’y 
funds to assist a city in constructing a Gen. p. 289. 
swimming pool, the county and city may 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 63 C.J.S., Municipal Corpora- 
ipal Corporations, Counties, and Other tions, § 1150 et seq. 
Political Subdivisions, § 192. 


36-64-5. Establishment of recreation board; powers and respon- 
sibilities; members; terms; officers; vacancies. 


If the governing body of any county or municipality determines that 
the power to provide, establish, conduct, and maintain a recreation 
system should be exercised by a park or recreation board, such 
governing body, by resolution or ordinance, shall establish a recreation 
board in such municipality or county which shall possess all the powers 
and be subject to all the responsibilities of local authorities under this 
chapter. The board, when established, shall consist of a minimum of five 
persons and a maximum of nine persons, serving without pay, to be 
appointed by the mayor or presiding officer of the county or municipal- 
ity. The terms of office of the members of the board shall be for five years 
or until their successors are appointed and qualified, except that the 
appointing authority, in making initial appointments or in filling 
vacancies, is authorized and directed to vary the initial terms of 
members or the terms of persons appointed to fill vacancies in such a 
manner that thereafter the term of at least one member shall expire 
annually. Immediately after its appointment, the board shall meet and 
organize by electing one of its members president and such other 
officers as may be necessary. Vacancies in the board occurring otherwise 
than by expiration of term shall be filled by the mayor or presiding 
officer of the governing body only for the unexpired term, except as 
otherwise provided in this chapter. 


History. — Ga. L. 1923, p. 106, § 4; 
Code 1933, § 69-604; Ga. L. 1946, p. 152, 
§ 4; Ga. L. 1971, p. 262, § 1. 
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JUDICIAL DECISIONS 


Prohibition of dissolution of au- 
thority without paying creditors. — It 
would be unconscionable, perhaps even 
unconstitutional, for a governmental body 
to create a separate legal entity capable of 
incurring debts, to reap benefits from pur- 


and therefore the trial court erred in 
granting summary judgment for the city 
in suit by a creditor to collect a bill for 
recreational supplies allegedly purchased 
by a municipal recreation authority prior 
to the authority's dissolution. Got-It 


chases made by the entity, and then to 
dissolve the entity with an express prohi- 
bition against paying any of the creditors, 


Hdwe. & Gifts, Inc. v. City of Ashburn, 155 
Ga. App. 214, 270 S.E.2d 380 (1980). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 59 Am. Jur. 2d, Parks, 
Squares, and Playgrounds, § 12. 


36-64-6. Acceptance of gifts for recreation purposes. 


A park or recreation board or other authority in which is vested the 
power to provide, establish, maintain, and conduct a recreation pro- 
gram may accept any grant or devise of real estate or any gift or bequest 
of money or other personal property or any donation, the principal or 
income of which is to be applied for either temporary or permanent use 
for playgrounds or recreation purposes. If the acceptance thereof for 
such purposes will subject the county or municipality to additional 
expense for improvements, maintenance, or renewal, the acceptance of 
any grant or devise of real estate shall be subject to the approval of the 
governing body of the county or municipality. Money received for such 
purposes, unless otherwise provided by the terms of the gift or bequest, 
shall be deposited with the treasurer of the county or municipality to 
the account of the recreation board or commission or other body having 
charge of such work or shall be deposited directly with the recreation 
board; it shall be withdrawn and paid out by such body in the same 
manner as money appropriated for recreation purposes. 


History. — Ga. L. 1923, p. 106, § 6; 
Code 1933, § 69-606; Ga. L. 1946, p. 152, 
§ 6. 

Cross references. — Further provi- 
sions regarding devises and gifts of prop- 


erty to municipalities for parks or other 
public purposes, § 36-37-1. Acceptance of 
donations or gifts of property by municipal 
corporations generally, § 36-37-2. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 470, 471. 
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36-64-7. Issuance of bonds. 


The governing body of any municipality or county, pursuant to law, 
may provide that the bonds of the municipality or county may be issued, 
in the manner provided by law for the issuance of bonds for other 
purposes, for the purpose of acquiring lands or buildings for parks, 
playgrounds, recreation centers, and other recreational purposes and 
for the equipment thereof. 


History. — Ga. L. 1923, p. 106, § 7; 
Code 1933, § 69-607; Ga. L. 1946, p. 152, 
§ 7. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 64A C.J.S., Municipal Corpo- 
ipal Corporations, Counties, and Other rations, §§ 2122, 2123. 
Political Subdivisions, §§ 549, 562. 59 ALR. — Assignment and transfer of 
Am. Jur. 2d, Parks, Squares, and Play- government bonds, 22 A.L.R. 775. 
grounds, § 12. 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 88, 89. 


36-64-8. Petition for recreation system; provision of system on 
governing authority’s own motion; referendums on is- 
sue of special tax and millage increase. 


(a) Whenever a petition signed by at least 10 percent of the qualified 
and registered voters in any municipality or county is filed in the office 
of the clerk of the municipality or county, requesting the governing body 
of the municipality or county to provide, establish, maintain, and 
conduct a supervised recreation system and to levy an annual tax on the 
taxable property within the municipality or county for the conduct and 
maintenance thereof, it shall be the duty of the governing body to 
appropriate funds for and to provide for the establishment, mainte- 
nance, and conduct of a supervised recreation system or, if the question 
of a special tax is raised by the petition, to cause the question of the 
establishment, maintenance, and conduct of such supervised recreation 
system to be submitted to the voters to be voted upon at the next 
general or special election of the municipality or county; provided, 
however, that such question shall not be voted upon at the next general 
or special election unless such petition has been filed at least 30 days 
prior to the date of such election. 


(b) In addition to the method provided in subsection (a) of this Code 
section, the governing authority of any municipality or county, upon its 
own motion, may appropriate funds for and provide for the establish- 
ment, maintenance, and conduct of a supervised recreation system or, if 
a special tax is necessary, upon its own motion may cause the question 
of the establishment, maintenance, and conduct of such supervised 
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recreation system to be submitted to the voters to be voted upon at the 
next general or special election of the municipality or county, provided 
such motion has been made at least 30 days prior to the date of such 
election. 


(c) Nothing in this chapter shall permit the levying of a tax in excess 
of any limitation contained in a municipal charter or, with reference to 
a county, in excess of the authority set out by the Constitution and laws 
of this state; provided, however, that any municipality is authorized to 
levy a tax in excess of any limitation contained in its municipal charter 
if a referendum is held and a majority of the qualified voters of the 
municipality voting in such election vote in favor of the millage 
increase. 


History. — Ga. L. 1923, p. 106, § 8; § 8;Ga.L. 1953, p.30,§ 1; Ga. L. 1963, p. 
Code 1933, § 69-608; Ga. L. 1946, p. 152, 553, § 1; Ga. L. 1964, p. 213, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 42 Am. Jur. 2d, Initia- cial or Local Assessments, § 231. 71 Am. 
tive and Referendum, §§ 1,6, 7,37 etseq. Jur. 2d, State and Local Taxation, §§ 95, 
56 Am. Jur. 2d, Municipal Corporations, 97, 98, 100. 

Counties, and Other Political Subdivi- C.J.S. — 64A C.J.S., Municipal Corpo- 
sions, §§ 514, 572. 70C Am. Jur. 2d, Spe- rations, § 2234 et seq. 


36-64-9. Establishment of system with tax money following fa- 
vorable vote. 


Upon the adoption of the proposition at an election conducted 
pursuant to Code Section 36-64-8, the governing body of the municipal- 
ity or county, by resolution or ordinance, shall provide for the estab- 
lishment, maintenance, and conduct of the supervised recreation sys- 
tem as they may deem it advisable and practicable to provide and 
maintain out of the tax money thus voted. The governing body, by 
appropriate resolution or ordinance, may designate the board or com- 
mission to be vested with the powers, duties, and obligations necessary 
for the establishment, maintenance, and conduct of such recreation 
system, as provided in this chapter. 


History. — Ga. L. 1923, p. 106, § 9; 
Code 1933, § 69-609; Ga. L. 1946, p. 152, 
§ 9. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 42 Am. Jur. 2d, Initia- 
tive and Referendum, § 49. 
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36-64-10. Levy and collection of recreation tax. 


The governing body of any municipality or county or school district 
adopting the provisions of this chapter at an election shall thereafter 
annually levy and collect a tax sufficient to provide for an adequate 
recreation program for the area specified, of not less than the minimum 
nor more than the maximum amount set out in the petition for the 
election, which tax shall be designated as the “recreation tax” and shall 
be levied and collected in the same manner as the general tax of the 
municipality, county, or school district. 


History. — Ga. L. 1923, p. 106, § 10; 
Code 1933, § 69-610; Ga. L. 1946, p. 152, 
§ 10. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- Assessments, §§ 25, 34. 71 Am. Jur. 2d, 
ipal Corporations, Counties, and Other State and Local Taxation, §§ 47, 53. 
Political Subdivisions, § 514. 59 Am. Jur. C.J.S. — 64A C.J.S., Municipal Corpo- 


2d, Parks, Squares, and Playgrounds, rations, §§ 2233 et seq., 2276, 2277, 2495. 
§§ 5, 6. 70C Am. Jur. 2d, Special or Local 


36-64-11. Payment of costs and expenses of recreation system; 
control of recreation fund. 


The cost and expense of the establishment, maintenance, and conduct 
of a supervised recreation system of parks, playgrounds, recreation 
centers, and other recreational facilities and activities shall be paid out 
of taxes or other money received for this purpose. The recreation board 
or commission or other authority in which is vested the power to 
provide, establish, conduct, and maintain a supervised recreation 
system and facilities shall have exclusive control of all moneys collected 
or donated to the credit of the “recreation fund.” 


History. — Ga. L. 1923, p. 106, § 11; 
Code 1933, § 69-611; Ga. L. 1946, p. 152, 
§ 11. 


JUDICIAL DECISIONS 


Cited in Rabun County Recreation Bd. 
v. Jarrard, 150 Ga. App. 56, 256 S.E.2d 
661 (1979). 
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RESEARCH REFERENCES 
Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- C.J.S. — 64A C.J.S., Municipal Corpo- 


ipal Corporations, Counties, and Other rations, §§ 2497, 2498. 
Political Subdivisions, § 514. 


36-64-12. Establishment, maintenance, and conduct of recre- 
ation system not mandatory. 


Notwithstanding any other provision of this chapter, it shall not be 
mandatory that a municipality or county establish, maintain, or con- 
duct a recreation system. 


History. — Ga. L. 1963, p. 553, § 2. 
JUDICIAL DECISIONS 
Cited in Jonesboro Area Athletic Ass’n_ Jarrard, 150 Ga. App. 56, 256 S.E.2d 661 


v. Dickson, 227 Ga. 513, 181 S.E.2d 852 (1979). 
(1971); Rabun County Recreation Bd. v. 


36-64-13. Applicability of chapter generally. 


This chapter shall apply to all counties and municipalities in this 
state. 


History. — Ga. L. 1923, p. 106, § 1; 
Code 1933, § 69-601; Ga. L. 1946, p. 152, 
§ 1. 


JUDICIAL DECISIONS 
Constitutionality. — This chapter (see now Ga. Const. 1983, Art. III, Sec. VI, 
does not impinge or offend the provisions Para. IV). Wilson v. City Council, 165 Ga. 
of Ga. Const. 1877, Art. I, Sec. IV, Para. I 520, 141 S.E. 412 (1928). 
RESEARCH REFERENCES 


ALR. — Statutes relating to establish- croachment on _ right of local 
ment or administration of parks, as en- self-government, 88 A.L.R. 228. 


36-64-14. Applicability of chapter to recreation and playground 
commissions, boards, and systems created by special 
Acts of General Assembly. 


This chapter shall not apply to recreation or playground commis- 


sions, boards, or systems which are created by special Acts of the 
General Assembly. 


979 


36-64-14 LOCAL GOVERNMENT 36-64-15 


History. — Ga. L. 1923, p. 106, § 11a; 
Code 1933, § 69-612; Ga. L. 1946, p. 152, 
§ 11A. 


36-64-15. Removal of minimum or maximum recreation tax by 
municipality or county. 


(a) If a municipality or county has adopted the provisions of this 
chapter at an election, thereby establishing a minimum recreation tax, 
a maximum recreation tax, or a minimum and maximum recreation 
tax, then such minimum or maximum or both may be removed as 
provided in this Code section. 


(b) In order to so remove the minimum or maximum or both, the 
governing body of the municipality or county shall adopt a resolution to 
that effect, subject to approval by a majority of the voters of the 
municipality or county at the next general or special election of the 
municipality or county which is held more than 45 days after the date 
of the adoption of the resolution by the governing body. Such resolution 
shall specify the ballot language to be used in presenting the question 
and the governing body shall provide a copy of the resolution to the 
appropriate election officials. If a majority of the voters voting on the 
question of removal vote in favor, the minimum or maximum or both 
shall be removed as presented to the voters. 


(c) Where a minimum or maximum or both has or have been removed 
as authorized by this Code section, the amount of municipal or county 
funding for the recreation system of the municipality or county shall 
thereafter be determined by the governing body of the municipality or 
county in its discretion; and the municipal or county governing body 
shall assume budgetary control over the recreation fund and any 
moneys therein. 


History. — Code 1981, § 36-64-15, en- 
acted by Ga. L. 2008, p. 740, § 1/HB 1024. 
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T.36, C.65 


IMMUNITY FROM ANTITRUST LIABILITY 


36-65-2 


CHAPTER 65 


IMMUNITY FROM ANTITRUST LIABILITY 


Sec. 
36-65-1. Statement of policy. 
36-65-2. Immunity of local governments 


from antitrust liability. 


Editor’s notes. — This chapter and 
Code Sections 36-65-1 and 36-65-2 were 
originally enacted as Chapter 19 of this 
title and Code Sections 36-19-1 [repealed] 
and 36-19-2, respectively, by Ga. L. 1984, 
p. 1337, § 1. The present chapter and 
Code section designations were made by 
Ga. L. 1985, p. 149, § 36. 


Law reviews. — For article, “Anti- 
trust,” see 44 Mercer L. Rev. 1047 (1993). 
For article, “President Trump’s Antitrust 
Division: An Essay on the Same Old, 
Same Old,” see 70 Mercer L. Rev. 671 
(2019). 


JUDICIAL DECISIONS 


Immunity from federal antitrust li- 
ability. — City’s anticompetitive opera- 
tion of a waterworks is protected from 
federal antitrust liability by the state ac- 
tion immunity doctrine under Parker v. 


36-65-1. Statement of policy. 


Brown, 317 U.S. 341, 63 S. Ct. 307, 87 L. 
Ed. 315 (1943), and its progeny. McCallum 
v. City of Athens, 976 F.2d 649 (11th Cir. 
1992). 


It is declared by the General Assembly of Georgia that in the exercise 
of powers specifically granted to them by law, local governing authori- 
ties of cities and counties are acting pursuant to state policy. 


History. — Code 1981, § 36-19-1, en- 
acted by Ga. L. 1984, p. 1337, § 1; Code 


1981, § 36-65-1, as redesignated by Ga. L. 
1985, p. 149, § 36. 


JUDICIAL DECISIONS 


Cited in Pine Ridge Recycling, Inc. v. 
Butts County, 855 F. Supp. 1264 (M.D. Ga. 
1994). 


36-65-2. Immunity of local governments from antitrust liability. 


This chapter is intended to articulate clearly and express affirma- 
tively the policy of the State of Georgia that in the exercise of such 
powers, such local governing authorities shall be immune from anti- 
trust liability to the same degree and extent as enjoyed by the State of 
Georgia. 
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36-65-2 


History. — Code 1981, § 36-19-2, en- 
acted by Ga. L. 1984, p. 1337, § 1; Code 


LOCAL GOVERNMENT 


36-65-2 


1981, § 36-65-2, as redesignated by Ga. L. 
1985, p. 149, § 36. 


JUDICIAL DECISIONS 


Garbage collection services con- 
tracts. — Countys alleged anti- 
competitive conduct in enacting an ordi- 
nance authorizing the county to enter into 
a contract with a private enterprise for 
garbage collection was expressly contem- 
plated by the Georgia Comprehensive 


Solid Waste Management Act, O.C.G.A. 
§ 12-8-20 et seq., and, thus, the county 
was immune from state and federal anti- 
trust laws. Strykr v. Long County Bd. of 
Comm'rs, 277 Ga. 624, 593 S.E.2d 348 
(2004). 
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T.36, C.66 ZONING PROCEDURES T.36, C.66 
CHAPTER 66 
ZONING PROCEDURES 

Sec. Sec. 
36-66-1. Short title. zoning for property annexed 
36-66-2. Legislative purpose; local gov- into municipality. 

ernment zoning powers. 36-66-5. Adoption of hearing policies 
36-66-3. Definitions. and procedures and standards 
36-66-4. Hearings on proposed zoning for exercise of zoning power. 

decisions; notice of hearing; 36-66-6. Investigations and recommen- 


nongovernmental initiated ac- 
tions; reconsideration of de- 
feated actions; procedure on 


Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, Chapter 
66, as enacted by Ga. L. 1985, p, 117, § 1, 
was redesignated as Chapter 67. 

Law reviews. — For article, “Judicial 
Review of Georgia Zoning: Cyclones and 
Doldrums in the Windmills of the Mind,” 
see 2 Ga. St. U. L. Rev. 97 (1986). For 
article, “Iguanas, Toads and Tooth- 
brushes: Land-use Regulation of Art as 
Signage,” see 25 Ga. L. Rev. 487 (1991). 
For annual survey on law of real property, 
see 43 Mercer L. Rev. 353 (1991). For 


dations of planning depart- 
ment regarding land near mil- 
itary installation. 


annual survey article on local government 
law, see 50 Mercer L. Rev. 263 (1998). For 
annual survey of local government law, 
see 56 Mercer L. Rev. 351 (2004). 

For note, “Constitutional Barriers to 
Statewide Land Use Regulation in Geor- 
gia: Do They Still Exist?,” see 3 Ga. St. U. 
L. Rev. 249 (1987). For note on 1993 
amendment of this chapter, see 10 Ga. St. 
U. L. Rev. 166 (1993). For note on using 
inclusionary zoning techniques to pro- 
mote affordable housing, see 44 Emory 
L.J. 359 (1995). 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. — Unreason- 
ableness of Zoning Restriction, 8 POF2d 
53. 

Special Damages Sufficient to Give 
Standing to Enjoin Zoning Violation, 1 
POF3d 495. 

Vested Right in Continuation of Zoning, 
13 POF 2d 373. 

Zoning — Hardship Necessary for Zon- 
ing Variance, 23 POF3d 563. 

Zoning — Invalidity of Single-Family 
Zoning Ordinance, 24 POF8d 543. 

Zoning — Circumstances Warranting 
Relief from Zoning Enforcement, 25 
POF3d 541. 

Zoning — Circumstances Warranting 
Expansion of a Nonconforming Use, 26 
POF3d 467. 

Zoning: Proof of Unreasonableness of 
Aesthetic Regulation, 29 POF3d 491. 


Zoning: Proof of Wrongful Land Use 
Pursuant to Section 1983, 30 POF3d 503. 

Zoning: Proof of Inverse Condemnation 
from Excessive Land Use Regulation, 31 
POF3d 563. 

Zoning: Proof of Unreasonableness of 
Interim Zoning and Building Moratoria, 
32 POF3d 485. 

Zoning: Proof of Bias or Conflict of In- 
terest in Zoning Decision, 32 POF3d 531. 

Zoning: Validity of Home Occupation 
Accessory Use of Residential Property, 33 
POF3d 459. 

Zoning — Challenge to the Imposition 
of Development Exactions, 36 POF3d 417. 

Zoning Action Not in Accordance With a 
Comprehensive Plan, 37 POF3d 383. 

Challenge to Rezoning as Illegal Spot 
Zoning, 39 POF3d 433. 

Change in Character of Neighborhood 
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Necessary to Justify Rezoning, 41 POF3d 
443. 

Zoning: Circumstances Justifying Ter- 
mination of Lawful Nonconforming Use, 
44 POF3d 531. 

Am. Jur. Trials. — Landowner’s Right 
to Maintain Nonconforming Use Under 
Zoning Ordinance, 62 Am. Jur. Trials 1. 

ALR. — Zoning: what constitutes “inci- 
dental” or “accessory” use of property 
zoned, and primarily used, for residential 
purposes, 54 A.L.R.4th 1034. 

Change in area or location of noncon- 
forming use as violation of zoning ordi- 
nance, 56 A.L.R.4th 769. 

Zoning: what constitutes “incidental” or 
“accessory” use of property zoned, and 
primarily used, for business or commer- 
cial purposes, 60 A.L.R.4th 907. 

Addition of another activity to existing 
nonconforming use as violation of zoning 
ordinance, 61 A.L.R.4th 724. 

Change in volume, intensity, or means 
of performing nonconforming use as viola- 
tion of zoning ordinance, 61 A.L.R.4th 
806. 

Change in type of activity of noncon- 
forming use as violation of zoning ordi- 
nance, 61 A.L.R.4th 902. 


36-66-1. Short title. 


LOCAL GOVERNMENT 


36-66-1 


Alteration, extension, reconstruction, or 
repair of nonconforming structure or 
structure devoted to nonconforming use 
as violation of zoning ordinance, 63 
A.L.R.4th 275. 

Zoning regulation of intoxicating liquor 
as pre-empted by state law, 65 A.L.R.4th 
555. 

Zoning: construction and effect of stat- 
ute requiring that zoning application be 
treated as approved if not acted on within 
specified period of time, 66 A.L.R.4th 
1012. 

Zoning: residential off-street parking 
requirements, 71 A.L.R.4th 529. 

Laches as defense in suit by governmen- 
tal entity to enjoin zoning violation, 73 
A.L.R.4th 870. 

Validity of zoning laws setting mini- 
mum lot size requirements, 1 A.L.R.5th 
622. 

Construction and application of zoning 
laws setting minimum lot size require- 
ments, 2 A.L.R.5th 553. 

Activities in preparation for building as 
establishing valid nonconforming use or 
vested right to engage in construction for 
intended use, 38 A.L.R.5th 737. 


This chapter shall be known and may be cited as “The Zoning 


Procedures Law.” 


History. — Code 1981, § 36-66-1, en- 
acted by Ga. L. 1985, p. 1139, § 1. 

Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). For article, “Local Govern- 
ment Litigation: Some Pivotal Principles,” 
see 55 Mercer L. Rev. 1 (2003). For survey 
article on local government law for the 


period from June 1, 2002 to May 31, 20038, 
see 55 Mercer L. Rev. 353 (2003). For 
annual survey of administrative law, see 
56 Mercer L. Rev. 31 (2004). For annual 
survey of local government law, see 58 
Mercer L. Rev. 267 (2006). For annual 
survey on zoning and land use law, see 70 
Mercer L. Rev. 301 (2018). 


JUDICIAL DECISIONS 


Failure to address constitutional is- 
sue on part of trial court. — Trial court 
erred by failing to address whether a 1993 
county zoning ordinance was constitu- 
tional because the record established that 
the landfill permit applicant raised a con- 
stitutional challenge to the zoning ordi- 


nance before the trial court in its response 
to the challengers’ motion for partial sum- 
mary judgment and, in fact, in its transfer 
order to the appellate court, the trial court 
specifically stated that the court did not 
rule on the applicant’s constitutional ar- 
gument. Southern States-Bartow County, 
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Inc. v. Riverwood Farm Prop. Owners 
Ass’n, Inc., 331 Ga. App. 878, 769 S.E.2d 
823 (2015). 

Zoning ordinance properly en- 
acted. — Evidence was sufficient to es- 
tablish that the enactment of a county’s 
zoning ordinance complied with the Geor- 
gia Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq., when the board of com- 
missioners adopted the zoning ordinance 
after the ordinance was read, a public 
meeting was held, changes to the pro- 
posed ordinance were made, and another 
public hearing was held at which the 
zoning map was available, and amend- 
ments to the zoning ordinance were ap- 
proved pursuant to the zoning adminis- 
trator’s recommendations, a public 
meeting was held on the amendments, 
and the board then adopted the amend- 
ments without change. Mid-Georgia 
Envtl. Mgmt. Group, LLLP. v. 
Meriwether County, 277 Ga. 670, 594 
S.E.2d 344 (2004). 

Superseded portions of ordinances 


ZONING PROCEDURES 


36-66-2 


need not be kept. — There is nothing in 
the Georgia Zoning Procedures Law, 
0.C.G.A. § 36-66-1 et seq., or the cases 
interpreting that law, that conditions va- 
lidity of a zoning ordinance on the reten- 
tion of superseded portions of the ordi- 
nance. Mid-Georgia Envtl. Mgmt. Group, 
L.L.L.P. v. Meriwether County, 277 Ga. 
670, 594 S.E.2d 344 (2004). 

Claim was time-barred. — Owner’s 
failure to appeal the rezoning of a neigh- 
bor’s property precluded the owner from 
attacking the rezoning decision under 
Spalding County, Ga., Unified Develop- 
ment Ordinance § 418 and O.C.G.A. 
§ 5-3-20; a claim that Spalding County, 
Ga., Unified Development Ordinance 
§ 414 did not comply with the Georgia 
Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq., was also time-barred as 
any challenge to the rezoning had to be 
raised within 30 days. Hollberg v. 
Spalding County, 281 Ga. App. 768, 637 
S.E.2d 163 (2006). 


RESEARCH REFERENCES 


ploitation of oil and gas, including 
hydrofracking, 84 A.L.R.6th 133. 


ALR. — Validity of zoning regulations 
prohibiting or regulating removal or ex- 


36-66-2. Legislative purpose; local government zoning powers. 


(a) While recognizing and confirming the authority of local govern- 
ments to exercise zoning power within their respective territorial 
boundaries, it is the intention of this chapter to establish as state policy 
minimum procedures governing the exercise of that power. The purpose 
of these minimum procedures is to assure that due process is afforded 
to the general public when local governments regulate the uses of 
property through the exercise of the zoning power. Nothing in this 
chapter shall be construed to invalidate any zoning decision made by a 
local government prior to January 1, 1986, or to require a local 
government to exercise its zoning power. 


(b) Consistent with the minimum procedures required by this chap- 
ter, local governments may: 


(1) Provide by ordinance or resolution for such administrative 
officers, bodies, or agencies as may be expedient for the efficient 
exercise of their zoning powers; and 


(2) Provide by ordinance or resolution for procedures and require- 
ments in addition to or supplemental to those required by this 
chapter. 
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History. — Code 1981, § 36-66-2, en- 
acted by Ga. L. 1985, p. 1139, § 1. 


LOCAL GOVERNMENT 


36-66-3 


JUDICIAL DECISIONS 


Procedural requirements of this 
chapter are mandatory. — County’s 
failure to comply with the notice provi- 
sions of O.C.G.A. § 36-66-4(a) invalidated 
the subject zoning action. McClure v. 
Davidson, 258 Ga. 706, 373 S.E.2d 617 
(1988). 

County’s failure to comply with the 
mandatory language of O.C.G.A. Ch. 66, 
T. 36 in enacting a zoning ordinance ren- 
dered the ordinance void. Tilley Proper- 
ties, Inc. v. Bartow County, 261 Ga. 153, 
401 S.E.2d 527 (1991). 

No requirement that zoning power 
be exercised. — While the Georgia Pub- 
lic Service Commission (PSC) had the 
authority to regulate the placement of 
electrical substations, no requirement ex- 
isted that every complex construction 
project be subject to zoning-like restric- 
tions as an agency was not required to 
exercise the agency’s zoning power under 
O.C.G.A. § 36-66-2(a); the broad statu- 


36-66-3. Definitions. 


As used in this chapter, the term: 


tory delegations of authority to the PSC 
did not specifically mention siting and did 
not provide sufficient objective standards 
to control the PSC’s discretion so a trial 
court improperly directed the PSC to con- 
sider the propriety of a power company’s 
construction of a substation and apply 
specific standards to the case. Ga. PSC v. 
Turnage, 284 Ga. 610, 669 S.E.2d 138 
(2008). 

Appeals. — Without express statutory 
language, a local government does not 
have the authority to create direct appeals 
of rezoning decisions. Walton County v. 
Scenic Hills Estates, Inc., 261 Ga. 94, 401 
S.E.2d 513 (1991). 

Cited in Kingsley v. Fla. Rock Indus., 
Inc., 259 Ga. App. 207, 575 S.E.2d 921 
(2002); Buckner v. Douglas County, 273 
Ga. App. 765, 615 S.E.2d 850 (2005); Cen- 
tury Ctr. at Braselton, LLC v. Town of 
Braselton, 285 Ga. 380, 677 S.E.2d 106 
(2009). 


(1) “Local government” means any county or municipality which 
exercises zoning power within its territorial boundaries. 


(2) “Territorial boundaries” means, in the case of counties, the 


unincorporated areas thereof and any area defined in paragraph (5.1) 
of Code Section 36-70-2, and, in the case of municipalities, the area 
lying within the corporate limits thereof except any area defined in 
paragraph (5.1) of Code Section 36-70-2. 


(3) “Zoning” means the power of local governments to provide 
within their respective territorial boundaries for the zoning or 
districting of property for various uses and the prohibition of other or 
different uses within such zones or districts and for the regulation of 
development and the improvement of real estate within such zones or 
districts in accordance with the uses of property for which such zones 
or districts were established. 


(4) “Zoning decision” means final legislative action by a local 
government which results in: 


(A) The adoption of a zoning ordinance; 
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36-66-3 


(B) The adoption of an amendment to a zoning ordinance which 
changes the text of the zoning ordinance; 


(C) The adoption of an amendment to a zoning ordinance which 
rezones property from one zoning classification to another; 


(D) The adoption of an amendment to a zoning ordinance by a 
municipal local government which zones property to be annexed 


into the municipality; or 


(E) The grant of a permit relating to a special use of property. 


(5) “Zoning ordinance” means an ordinance or resolution of a local 
government establishing procedures and zones or districts within its 
respective territorial boundaries which regulate the uses and devel- 
opment standards of property within such zones or districts. The 
term also includes the zoning map adopted in conjunction with a 
zoning ordinance which shows the zones and districts and zoning 


classifications of property therein. 


History. — Code 1981, § 36-66-3, en- 
acted by Ga. L. 1985, p. 1139, § 1; Ga. L. 
1998, p. 806, § 1; Ga. L. 1996, p. 1009, 
§ 1; Ga. L. 1997, p. 1567, § 2; Ga. L. 1998, 
p. 1391, § 1. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1985, the defi- 
nitions were alphabetized. 


Law reviews. — For review of 1998 
legislation relating to local government, 
see 15 Ga. St. U. L. Rev. 194 (1998). For 
survey article on real property law, see 67 
Mercer L. Rev. 193 (2015). For annual 
survey on zoning and land use law, see 70 
Mercer L. Rev. 301 (2018). 


JUDICIAL DECISIONS 


“Zoning decision” construed. — 
Both passage and rescission of a text 
amendment change the text of the zoning 
ordinance. Both actions fit squarely 
within the statutory definition of a “zon- 
ing decision.” Atlanta Bio-Med, Inc. v. 
DeKalb County, 261 Ga. 594, 408 S.E.2d 
100 (1991). 

Clause in a lease agreement between a 
city and the city’s solid waste treatment 
provider which might require a future 
amendment to a zoning ordinance did not 
constitute a zoning decision. Grove v. 
Sugar Hill Inv. Assocs., 219 Ga. App. 781, 
466 S.E.2d 901 (1995). 

Since a real estate developer had nei- 
ther concluded the purchase of property or 
made substantial expenditures in reliance 
upon the probable issuance of a building 
permit until after the county amended its 
zoning ordinance to the detriment of the 
developer, the developer did not acquire a 
vested right to develop the property in 


question in conformity with the old ordi- 
nance; the county board of commissioner’s 
letter to the developer amounted to an 
agreement to amend the ordinance and, 
thus, invoked the notice and hearing re- 
quirements under Georgia’s Zoning Proce- 
dures Law, O.C.G.A. § 36-66-1 et seq. 
Buckner v. Douglas County, 273 Ga. App. 
765, 615 S.E.2d 850 (2005). 

Letter from a county to a developer 
advising that proposals would be consid- 
ered under an amended ordinance limit- 
ing the development of private sewer sys- 
tems was not a “decision” of the county for 
purposes of triggering the 30-day period to 
appeal under O.C.G.A. § 5-3-20; there- 
fore, the developer’s claim of inverse con- 
demnation never ripened. Mortgage Alli- 
ance Corp. v. Pickens County, 294 Ga. 212, 
751 S.E.2d 51 (2013). 

“Zoning ordinance”. — Commonly 
understood definition of “zoning ordi- 
nance” would encompass all those legisla- 
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tive acts that the Georgia’s Zoning Proce- 
dures Law (ZPL), O.C.G.A. § 36-66-1 et 
seq., defines as “zoning decisions” under 
O.C.G.A. § 36-66-3(4); thus, the DeKalb 
County Organizational Act and the ZPL 
are consistent with one another because 
both distinguish between comprehensive 
zoning ordinances and all other zoning 
ordinances. Jester v. Red Alligator, LLC, 
344 Ga. App. 15, 806 S.E.2d 920 (2017), 
cert. denied, 2018 Ga. LEXIS 479 (Ga. 
2018). 

Zoning map properly incorporated 
by reference. — County zoning ordi- 
nance properly incorporated by reference 
an official zoning map as the board of 
commissioners had a zoning map before 
the commissioners when the commission- 
ers considered the ordinance, the zoning 
map was in existence when a limited 
liability limited partnership (LLLP) 
bought the property and that map was 
kept in the zoning administrator’s office, 
the new zoning administrator’s uncer- 
tainty about which of two maps was the 
official map did not render the entire 
zoning ordinance invalid, and it was clear 
that the LLLP’s land was not zoned for a 
landfill. Mid-Georgia Envtl. Mgmt. Group, 
L.L.L.P. v. Meriwether County, 277 Ga. 
670, 594 S.E.2d 344 (2004). 

Sign ordinances were subject to the 
Zoning Procedures Law (ZPL), O.C.G.A. 
§ 36-66-1 et seq., when the ordinances 
were drafted in such a manner as to 
regulate the uses and development stan- 
dards of property, i.e., signs, by means of 
zones or districts; if the city’s sign ordi- 
nance was read as a whole, it was clear 
that the ordinance divided the city into 
districts and regulated the uses of signs 
relative to the districts in which the signs 
were located and, accordingly, was subject 
to the ZPL. City of Walnut Grove v. 
Questco, Ltd., 275 Ga. 266, 564 S.E.2d 445 
(2002). 

Adult ordinance was not a “zoning 
ordinance” even though the ordinance 
placed certain limitations on locations 
available to an adult business and estab- 
lished certain minimum lot sizes and road 
frontages; rather than regulating general 
uses of land, the adult ordinance regu- 
lated a particular type of activity — adult 
entertainment; as such, it was not a zon- 
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ing ordinance and was not subject to the 
hearing requirements established under 
the Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq. Artistic Entm’t, Inc. v. 
City of Warner Robins, 331 F.3d 1196 
(11th Cir. 2003), cert. denied, 541 U.S. 
988, 124 S. Ct. 2017, 158 L. Ed. 2d 491 
(2004). 

Flood ordinances in question did not 
classify property into separate districts, 
instead, the ordinances applied to all 
property in the county subject to a speci- 
fied physical phenomenon, specifically, pe- 
riodic flooding; thus, the ordinances were 
not zoning ordinances subject to the notice 
requirements of the Zoning Procedures 
Law, O.C.G.A. § 36-66-1 et seq., and were 
not invalid for failure to comply with that 
law. Union County v. CGP, Inc., 277 Ga. 
349, 589 S.E.2d 240 (2003). 

Overlay zoning ordinances. — With 
regard to the landowners’ action against a 
town and the town’s officials alleging the 
unconstitutionality and invalidity of an 
overlay zoning district, the trial court 
erred by denying the landowners’ motion 
for partial summary judgment with re- 
gard to the landowners’ claim that the 
town did not have any legal authority to 
impose the requirements of the overlay 
zoning ordinance for right-of-way im- 
provements on the state route abutting 
the property since the property at issue 
was outside the territorial boundaries of 
the town. Therefore, the requirements of 
the overlay zoning ordinance were invalid 
as to the property since the town had no 
zoning authority over the property. Cen- 
tury Ctr. at Braselton, LLC v. Town of 
Braselton, 285 Ga. 380, 677 S.E.2d 106 
(2009). 

Establishment of copy of zoning 
law. — Application of former O.C.G.A. 
§ 24-8-1 (see now O.C.G.A. § 24-11-2)ina 
county’s action to establish a copy of a 
zoning ordinance that had been lost did 
not violate the Zoning Procedures Law 
(ZPL), O.C.G.A. § 36-66-1 et seq., because 
the trial court’s decree did not have the 
effect of either adopting or amending any 
zoning ordinance; because it did not con- 
stitute final legislative action by a local 
government resulting in such adoption or 
amendment, the decree was not a “zoning 
decision” to which the ZPL applied, 
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0.C.G.A. § 36-66-3(4). East Georgia Land 
& Dev. Co. v. Baker, 286 Ga. 551, 690 
S.E.2d 145 (2010). 

Not a zoning ordinance. — Trial 
court did not err in determining that the 
Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq., did not apply to City of 
Forest Park, Ga., Ordinance § 9-8-45 be- 
cause the ordinance regulated businesses 
selling merchandise in a certain manner, 
and that the ordinance regulated busi- 
nesses and included a distance restriction 
in its regulation of merchandise display 
did not render it a “zoning ordinance;” the 
passage of the ordinance was not a “zon- 
ing decision” as defined by O.C.G.A. 
§ 36-66-3(4), and the ordinance was not a 
“zoning ordinance” as defined by 
§ 36-66-3(5). Braley v. City of Forest 
Park, 286 Ga. 760, 692 S.E.2d 595 (2010). 

Notice requirement in seeking con- 
ditional use permit. — As a county’s 
notice of the public hearing on a neigh- 
bor’s request for a conditional use permit 
failed to comply with OC.GA. 
§ 36-66-4(a) because the notice was pub- 
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lished 46, not 45, days before the hearing, 
the county’ approval of the neighbor’s 
request was invalid. C & H Dev., LLC v. 
Franklin County, 294 Ga. App. 792, 670 
S.E.2d 491 (2008). 

Decision on special use permit as 
quasi-legislative or quasi-judicial. — 
Decision by a county board to grant a 
special use permit was a quasi-judicial 
decision because the process involved de- 
termining the facts and applying the 
county ordinance’s legal standards to the 
permits, which was akin to a judicial act; 
the applicant therefore waived the appli- 
cant’s challenge to two property owners’ 
standing by failing to object before the 
board. O.C.G.A. § 36-66-3(4)(E) did not 
apply or compel the conclusion that the 
board of commissioner’s decision was leg- 
islative. York v. Athens College of Minis- 
try, Inc., 348 Ga. App. 58, 821 S.E.2d 120 
(2018). 

Cited in Fairfax MK, Inc. v. City of 
Clarkston, 274 Ga. 520, 555 S.E.2d 722 
(2001); Kingsley v. Fla. Rock Indus., Inc., 
259 Ga. App. 207, 575 S.E.2d 921 (2002). 


36-66-4. Hearings on proposed zoning decisions; notice of hear- 
ing; nongovernmental initiated actions; reconsidera- 
tion of defeated actions; procedure on zoning for prop- 


erty annexed into municipality. 


(a) A local government taking action resulting in a zoning decision 
shall provide for a hearing on the proposed action. At least 15 but not 
more than 45 days prior to the date of the hearing, the local government 
shall cause to be published within a newspaper of general circulation 
within the territorial boundaries of the local government a notice of the 
hearing. The notice shall state the time, place, and purpose of the 
hearing. 


(b) If a zoning decision of a local government is for the rezoning of 
property and the rezoning is initiated by a party other than the local 
government, then: 


(1) The notice, in addition to the requirements of subsection (a) of 
this Code section, shall include the location of the property, the 
present zoning classification of the property, and the proposed zoning 
classification of the property; and 


(2) A sign containing information required by local ordinance or 
resolution shall be placed in a conspicuous location on the property 
not less than 15 days prior to the date of the hearing. 
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(c) If the zoning decision of a local government is for the rezoning of 
property and the amendment to the zoning ordinance to accomplish the 
rezoning is defeated by the local government, then the same property 
may not again be considered for rezoning until the expiration of at least 
six months immediately following the defeat of the rezoning by the local 
government. 


(d) If the zoning is for property to be annexed into a municipality, 
then: 


(1) Such municipal local government shall complete the proce- 
dures required by this chapter for such zoning, except for the final 
vote of the municipal governing authority, prior to adoption of the 
annexation ordinance or resolution or the effective date of any local 
Act but no sooner than the date the notice of the proposed annexation 
is provided to the governing authority of the county as required under 
Code Section 36-36-6; 


(2) The hearing required by subsection (a) of this Code section 
shall be conducted prior to the annexation of the subject property into 
the municipality; 


(3) In addition to the other notice requirements of this Code 
section, the municipality shall cause to be published within a 
newspaper of general circulation within the territorial boundaries of 
the county wherein the property to be annexed is located a notice of 
the hearing as required under the provisions of subsection (a) or (b), 
as applicable, of this Code section and shall place a sign on the 
property when required by subsection (b) of this Code section; and 


(4) The zoning classification approved by the municipality follow- 
ing the hearing required by this Code section shall become effective 
on the later of: 


(A) The date the zoning is approved by the municipality; 


(B) The date that the annexation becomes effective pursuant to 
Code Section 36-36-2; or 


(C) Where a county has interposed an objection pursuant to 
Code Section 36-36-11, the date provided for in paragraph (8) of 
subsection (c) of said Code section. 


(e) A qualified municipality into which property has been annexed 
may provide, by the adoption of a zoning ordinance, that all annexed 
property shall be zoned by the municipality, without further action, for 
the same use for which that property was zoned immediately prior to 
such annexation. A qualified county which includes property which has 
been deannexed by a municipality may provide, by the adoption of a 
zoning ordinance, that all deannexed property shall be zoned by the 
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county, without further action, for the same use for which that property 
was zoned immediately prior to such deannexation. A municipality 
shall be a qualified municipality only if the municipality and the county 
in which is located the property annexed into such municipality have a 
common zoning ordinance with respect to zoning classifications. A 
county shall be a qualified county only if that county and the munici- 
pality in which was located the property deannexed have a common 
zoning ordinance with respect to zoning classifications. A zoning ordi- 
nance authorized by this subsection shall be adopted in compliance 
with the other provisions of this chapter. The operation of such 
ordinance to zone property which is annexed or deannexed shall not 
require any further action by the adopting municipality, adopting 
county, or owner of the property annexed or deannexed. Property which 
is zoned pursuant to this subsection may have such zoning classifica- 
tion changed upon compliance with the other provisions of this chapter. 


(f) When a proposed zoning decision relates to or will allow the 
location or relocation of a halfway house, drug rehabilitation center, or 
other facility for treatment of drug dependency, a public hearing shall 
be held on the proposed action. Such public hearing shall be held at 
least six months and not more than nine months prior to the date of 
final action on the zoning decision. The hearing required by this 
subsection shall be in addition to any hearing required under subsec- 
tion (a) of this Code section. The local government shall give notice of 
such hearing by: 


(1) Posting notice on the affected premises in the manner pre- 
scribed by subsection (b) of this Code section; and 


(2) Publishing in a newspaper of general circulation within the 
territorial boundaries of the local government a notice of the hearing 
at least 15 days and not more than 45 days prior to the date of the 
hearing. 


Both the posted notice and the published notice shall include a 
prominent statement that the proposed zoning decision relates to or 
will allow the location or relocation of a halfway house, drug rehabili- 
tation center, or other facility for treatment of drug dependency. The 
published notice shall be at least six column inches in size and shall not 
be located in the classified advertising section of the newspaper. 


History. — Code 1981, § 36-66-4, en- 
acted by Ga. L. 1985, p. 1139, § 1; Ga. L. 
1996, p. 1009, § 2; Ga. L. 1998, p. 856, 
§ 3; Ga. L. 1998, p. 1392, § 1; Ga. L. 2004, 
p. 69, § 19; Ga. L. 2012, p. 775, § 36/HB 
942. 

Editor’s notes. — Ga. L. 2004, p. 69, 
§ 1, not codified by the General Assembly, 
provides that: “This Act shall be known 


and may be cited as the ‘State and Local 
Taxation, Financing, and Service Delivery 
Revision Act of 2004.” 

Law reviews. — For article surveying 
real property law in 1984-1985, see 37 
Mercer L. Rev. 343 (1985). For article on 
2004 amendment of this Code section, see 
21 Ga. St. U. L. Rev. 226 (2004). For 
annual survey on zoning and land use law, 
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see 61 Mercer L. Rev. 427 (2009). For 
annual survey on real property, see 69 
Mercer L. Rev. 251 (2017). For annual 
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survey on zoning and land use law, see 69 
Mercer L. Rev. 371 (2017). 


JUDICIAL DECISIONS 


Subsection (b) mandatory for text 
amendment of general application. — 
Procedures described in subsection (b) of 
O.C.G.A. § 36-66-4 must be followed 
when passing or rescinding a text amend- 
ment of general application. Atlanta 
Bio-Med, Inc. v. DeKalb County, 261 Ga. 
594, 408 S.E.2d 100 (1991). 

What constitutes “rezoning deci- 
sion.” — Text amendment having general 
application is not a “rezoning decision” for 
purposes of the procedures required under 
subsection (b) of O.C.G.A. § 36-66-4. At- 
lanta Bio-Med, Inc. v. DeKalb County, 261 
Ga. 594, 408 S.E.2d 100 (1991). 

Although O.C.G.A. § 36-66-4 requires 
only one hearing during the continuous 
course of a zoning matter before the local 
government, when a court found a first 
zoning decision unconstitutional and re- 
manded the matter with direction to re- 
zone, the zoning authority was required to 
hold a hearing. City of Cumming v. Realty 
Dev. Corp., 268 Ga. 461, 491 S.E.2d 60 
(1997). 

Adult ordinance was not a “zoning ordi- 
nance” even though the ordinance placed 
certain limitations on locations available 
to an adult business and established cer- 
tain minimum lot sizes and road front- 
ages; rather than regulating general uses 
of land, the adult ordinance regulated a 
particular type of activity — adult enter- 
tainment; as such, it was not a zoning 
ordinance and was not subject to the hear- 
ing requirements established under the 
Zoning Procedures Law, 0O.C.G.A. 
§ 36-66-1 et seq. Artistic Entm’t, Inc. v. 
City of Warner Robins, 331 F.3d 1196 
(11th Cir. 2003), cert. denied, 541 U.S. 
988, 124 S. Ct. 2017, 158 L. Ed. 2d 491 
(2004). 

Notice. — County’s failure to comply 
with the notice provisions of subsection (a) 
of O.C.G.A. § 36-66-4 invalidated the sub- 
ject zoning action. McClure v. Davidson, 
258 Ga. 706, 373 S.E.2d 617 (1988). 

Since a real estate developer had nei- 
ther concluded the purchase of property or 


made substantial expenditures in reliance 
upon the probable issuance of a building 
permit until after the county amended the 
county’s zoning ordinance to the detri- 
ment of the developer, the developer did 
not acquire a vested right to develop the 
property in question in conformity with 
the old ordinance; the county board of 
commissioner’s letter to the developer 
amounted to an agreement to amend the 
ordinance and, thus, invoked the notice 
and hearing requirements under Geor- 
gia’s Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq. Buckner v. Douglas 
County, 273 Ga. App. 765, 615 S.E.2d 850 
(2005). 

As a county’s notice of the public hear- 
ing on a neighbor’s request for a condi- 
tional use permit failed to comply with 
0.C.G.A. § 36-66-4(a) because the notice 
was published 46, not 45, days before the 
hearing, the county’s approval of the 
neighbor’s request was invalid. C & H 
Dev., LLC v. Franklin County, 294 Ga. 
App. 792, 670 S.E.2d 491 (2008). 

Hearing requirement not met. — 
Hearing before the Planning Commission 
did not satisfy the requirements of the 
Zoning Procedures Law, O.C.G.A. 
§ 36-66-1 et seq., because the only record 
of the hearing was a one-page memoran- 
dum disclosing that the Commission 
heard testimony from the applicant and 
considerable objections from the sur- 
rounding neighborhood, but the memo- 
randum did not disclose the nature of the 
objections and, thus, did not inform the 
County Board of Commissioners in a 
meaningful way of what happened at the 
hearing. Hoechstetter v. Pickens County, 
303 Ga. 786, 815 S.E.2d 50 (2018). 

Annexation voided when proce- 
dures not followed. — Defendants at- 
tempt to annex certain properties into the 
corporate limits of the city and establish a 
new zoning district was voided because 
the procedural requirements of O.C.G.A 
§ 36-36-21 and subsections (a) and (b) of 
0.C.G.A. § 36-66-4 were not met. City of 
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Byron v. Betancourt, 242 Ga. App. 71, 528 
S.E.2d 841 (2000). 

Applicability to new permitted use. 
— Procedures described in subsection (b) 
of O.C.G.A. § 36-66-4 and former 
0.C.G.A. § 36-67-5 did not apply to the 
enactment of a zoning ordinance text 
amendment that allowed a new permitted 
use. Atlanta Bio-Med, Inc. v. DeKalb 
County, 261 Ga. 594, 408 S.E.2d 100 
(1991). 

Zoning map properly incorporated 
by reference. — County zoning ordi- 
nance properly incorporated by reference 
an official zoning map as the board of 
commissioners had a zoning map before 
the commissioners when the commission- 
ers considered the ordinance, the zoning 
map was in existence when a limited 
liability limited partnership (LLLP) 
bought the property and that map was 
kept in the zoning administrator’s office, 
the new zoning administrator’s uncer- 
tainty about which of two maps was the 
official map did not render the entire 
zoning ordinance invalid, and it was clear 
that the LLLP’s land was not zoned for a 
landfill. Mid-Georgia Envtl. Mgmt. Group, 
L.L.L.P. v. Meriwether County, 277 Ga. 
670, 594 S.E.2d 344 (2004). 
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Adequate state remedy for proce- 
dural irregularities in adoption of 
new zoning ordinances. — Trial court 
did not err in granting the city’s motion for 
judgment on the pleadings on the plain- 
tiffs’ procedural due process claims as 
Georgia’s Zoning Procedures Law (ZPL), 
0.C.G.A. § 36-66-1 et seq., provided the 
plaintiffs with an adequate state remedy 
for alleged procedural irregularities com- 
mitted by the city in the adoption of a new 
zoning ordinance because the ZPL re- 
quired local governments to provide prop- 
erty owners with a meaningful opportu- 
nity to be heard before enacting a zoning 
ordinance, not simply mere notice of a 
hearing, as the ZPL required that a local 
government conduct a public hearing on a 
proposed zoning ordinance before its 
adoption; and, if no public hearing was 
held, aggrieved property owners could sue 
to have the ordinance declared invalid. 
Schumacher v. City of Roswell, 344 Ga. 
App. 135, 809 S.E.2d 262 (2017). 

Cited in City of Roswell v. Outdoor 
Sys., Inc., 274 Ga. 130, 549 S.E.2d 90 
(2001); Edwards v. City of Warner Robins, 
302 Ga. 381, 807 S.E.2d 438 (2017). 


OPINIONS OF THE ATTORNEY GENERAL 


Reconsideration after tie vote. — 
Tie vote on consideration of a zoning pro- 
posal by a county board was not a “defeat” 


of the proposal so as to bar the proposal’s 
reconsideration within six months. 1996 
Op. Att’y Gen. No. U96-16. 


36-66-5. Adoption of hearing policies and procedures and stan- 
dards for exercise of zoning power. 


(a) Local governments shall adopt policies and procedures which 


govern calling and conducting hearings required by Code Section 
36-66-4, and printed copies of such policies and procedures shall be 
available for distribution to the general public. Such policies and 
procedures shall specify a minimum time period at hearings on pro- 
posed zoning decisions for presentation of data, evidence, and opinion 
by proponents of each zoning decision and an equal minimum time 
period for presentation by opponents of each proposed zoning decision, 
such minimum time period to be no less than ten minutes per side. 


(b) In addition to policies and procedures required by subsection (a) 
of this Code section, each local government shall adopt standards 
governing the exercise of the zoning power, and such standards may 
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include any factors which the local government finds relevant in 
balancing the interest in promoting the public health, safety, morality, 
or general welfare against the right to the unrestricted use of property. 
Such standards shall be printed and copies thereof shall be available for 


distribution to the general public. 


(c) The policies and procedures required by subsection (a) of this 
Code section and the adoption of standards required by subsection (b) of 
this Code section may be included in and adopted as part of the zoning 
ordinance. Prior to the adoption of any zoning ordinance enacted on or 
after January 1, 1986, a local government shall conduct a public 
hearing on a proposed action which may be advertised and held 
concurrent with the hearing required by subsection (a) of Code Section 
36-66-4 for the adoption of a zoning ordinance. The provisions of 
subsection (a) of Code Section 36-66-4 relating to notices of public 
hearings for the purposes of that subsection shall also apply to public 
hearings required by this subsection. 


History. — Code 1981, § 36-66-5, en- 
acted by Ga. L. 1985, p. 1139, § 1; Ga. L. 
1998, p. 806, § 2; Ga. L. 1996, p. 317, § 1. 

Law reviews. — For comment, “Judi- 


cial Review of Zoning Ordinances in Geor- 
gia: The Court’s Role in Land Use Plan- 
ning,” see 41 Mercer L. Rev. 1469 (1990). 


JUDICIAL DECISIONS 


Notice of hearing. — County Plan- 
ning Commission had the authority to 
conduct public hearings on applications 
for conditional use permits; the commis- 
sion’s notice of this hearing complied with 
0.C.G.A. § 36-66-4(a), Pickens County 


§§ 9.0, 14, and an additional notice was 
not required when the Board of Commis- 
sioners voted on the Planning Commis- 
sion’s recommendation. 

Cited in Pinnell v. Kight, 245 Ga. App. 
299, 537 S.E.2d 170 (2000). 


Code of Ordinances § 67-15, Appendix A, 


36-66-6. Investigations and recommendations of planning de- 
partment regarding land near military installation. 


(a) In any local government which has established a planning 
department or other similar agency charged with the duty of reviewing 
zoning proposals, such planning department or other agency shall with 
respect to each proposed zoning decision involving land that is adjacent 
to or within 3,000 feet of any military base or military installation or 
within the 3,000 foot Clear Zone and Accident Prevention Zones 
Numbers I and II as prescribed in the definition of an Air Installation 
Compatible Use Zone of a military airport investigate and make a 
recommendation with respect to each of the matters enumerated in 
subsection (b) of this Code section, in addition to any other duties with 
which the planning department or agency is charged by the local 
government. The planning department or other agency shall request 
from the commander of such military base, military installation, or 
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military airport a written recommendation and supporting facts relat- 
ing to the use of the land being considered in the proposed zoning 
decision at least 30 days prior to the hearing required by subsection (a) 
of Code Section 36-66-4. If the base commander does not submit a 
response to such request by the date of the public hearing, there shall 
be a presumption that the proposed zoning decision will not have any 
adverse effect relative to the matters specified in subsection (b) of this 
Code section. Any such information provided shall become a part of the 
public record. 


(b) The matters with which the planning department or agency shall 
be required to make such investigation and recommendation shall be: 


(1) Whether the zoning proposal will permit a use that is suitable 
in view of the use of adjacent or nearby property within 3,000 feet of 
a military base, military installation, or military airport; 


(2) Whether the zoning proposal will adversely affect the existing 
use or usability of nearby property within 3,000 feet of a military 
base, military installation, or military airport; 


(3) Whether the property to be affected by the zoning proposal has 
a reasonable economic use as currently zoned; 


(4) Whether the zoning proposal will result in a use which will or 
could cause a safety concern with respect to excessive or burdensome 
use of existing streets, transportation facilities, utilities, or schools 
due to the use of nearby property as a military base, military 
installation, or military airport; 


(5) If the local government has an adopted land use plan, whether 
the zoning proposal is in conformity with the policy and intent of the 
land use plan; and 


(6) Whether there are other existing or changing conditions affect- 
ing the use of the nearby property as a military base, military 
installation, or military airport which give supporting grounds for 
either approval or disapproval of the zoning proposal. 


History. — Code 1981, § 36-66-6, en- 
acted by Ga. L. 2008, p. 581, § 1. 
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CHAPTER 66A 
TRANSFER OF DEVELOPMENT RIGHTS 


Sec. standards for transfer of devel- 
36-66A-1. Definitions. opment rights. 
36-66A-2. Procedures, methods, and 


Law reviews. — For annual survey 
article on local government law, see 50 
Mercer L. Rev. 263 (1998). 


36-66A-1. Definitions. 


As used in this chapter, the term: 


(1) “Development rights” means the development that would be 
allowed on the sending property under any comprehensive or specific 
plan or local zoning ordinance of a municipality or county in effect on 
the date the municipality or county adopts an ordinance pursuant to 
this chapter. Development rights may be calculated and allocated in 
accordance with factors including dwelling units, area, floor area, 
floor area ratio, height limitations, traffic generation, or any other 
criteria that will quantify a value for the development rights in a 
manner that will carry out the objectives of this Code section. 


(2) “Person” means any natural person, corporation, partnership, 
trust, foundation, nonprofit agency, or other legal entity. 


(3) “Receiving area” means an area identified by an ordinance as 
an area authorized to receive development rights transferred from a 
sending area. 


(4) “Receiving property” means a lot or parcel within which devel- 
opment rights are increased pursuant to a transfer of development 
rights. Receiving property shall be appropriate and suitable for 
development and shall be sufficient to accommodate the transferable 
development rights of the sending property without substantial 
adverse environmental, economic, or social impact to the receiving 
property or to neighboring property. 


(5) “Sending area” means an area identified by an ordinance as an 
area from which development rights are authorized to be transferred 
to a receiving area. 


(6) “Sending property” means a lot or parcel with special charac- 
teristics, including farm land; woodland; desert land; mountain land; 
a flood plain; natural habitats; wetlands; ground-water recharge 
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area; marsh hammocks; recreation areas or parkland, including golf 
course areas; or land that has unique esthetic, architectural, or 
historic value that a municipality or county desires to protect from 


future development. 


(7) “Transfer of development rights” means the process by which 
development rights from a sending property are affixed to one or more 
receiving properties. 


(8) “Transfer ratio” means the ratio of the number of development 
rights that may be allocated to and transferred from a lot or parcel in 
a sending area to the number of development credits that may be 
allocated to and used upon a lot or parcel in a receiving area. 


History. — Code 1981, § 36-66A-1, en- fers of development rights executed on or 


acted by Ga. L. 1998, p. 1678, § 1; Ga. L. 
2001, p. 1219, § 2; Ga. L. 2008, p. 859, 
§ 1; Ga. L. 2008, p. 1029, § 1/HB 1160; 
Ga. L. 2012, p. 775, § 36/HB 942. 
Editor’s notes. — Ga. L. 2008, p. 1029, 
§ 3/HB 1160, not codified by the General 
Assembly, provides that the amendment 


after July 1, 2008. 


Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


For note on the 2003 amendment to this 
Code section, see 20 Ga. St. U. L. Rev. 192 
(2003). 


to this Code section shall apply to trans- 


36-66A-2. Procedures, methods, and standards for transfer of 
development rights. 


(a) Pursuant to the provisions of this Code section, the governing 
body of any municipality or county by ordinance may, in order to 
conserve and promote the public health, safety, and general welfare, 
establish procedures, methods, and standards for the transfer of 
development rights within its jurisdiction. 


(b) Any proposed transfer of development rights shall be subject to 
the approval and consent of the property owners of both the sending 
and receiving property. 


(c) Prior to any transfer of development rights, a municipality or 
county shall adopt an ordinance providing for: 


(1) The issuance and recordation of the instruments necessary to 
sever development rights from the sending property and to affix 
development rights to the receiving property. These instruments 
shall be executed by the affected property owners and lienholders and 
recorded in the county superior court clerk’s office and in a separate 
registry maintained by the municipal or county governing authority; 


(2) The preservation of the character of the sending property and 
assurance that the prohibitions against the use and development of 
the sending property shall bind the landowner and every successor in 
interest to the landowner; 
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(3) The severance of transferable development rights from the 
sending property and the delayed transfer of development rights to a 
receiving property, which may include the transfer of development 
rights in accordance with any transfer ratio established by the local 
government for sending areas, receiving areas, or both; 


(4) The purchase, sale, exchange, or other conveyance of transfer- 
able development rights prior to the rights being affixed to a receiving 
property; 


(5) Asystem for monitoring the severance, ownership, assignment, 
and transfer of transferable development rights; 


(6) The right of a municipality or county to purchase development 
rights and to hold them for conservation purposes or resale; 


(7) The right of a person to purchase development rights and to 
hold them for conservation purposes or resale; 


(8) Development rights made transferable pursuant to this Code 
section shall be interests in real property and shall be considered as 
such for purposes of conveyancing and taxation. Once a deed of 
transferable development rights created pursuant to this Code sec- 
tion has been sold, conveyed, or otherwise transferred by the owner of 
the parcel from which the development rights were derived, the 
transfer of development rights shall vest in the grantee and become 
freely alienable. For the purposes of ad valorem real property 
taxation, the value of a transferable development right shall be 
deemed appurtenant to the sending property until the transferable 
development right is registered as a distinct interest in real property 
with the appropriate tax assessor or the transferable development 
right is used at a receiving property and becomes appurtenant 
thereto; 


(9) Amap or other description of areas designated as sending and 
receiving areas for the transfer of development rights between 
properties; and 


(10) Such other provisions as the municipality or county deems 
necessary to aid in the implementation of the provisions of this 
chapter. 


(d)(1) Prior to the enactment of an ordinance as provided in subsec- 
tion (c) of this Code section, the local governing authority shall 
provide for a hearing on the proposed ordinance. At least 15 but not 
more than 45 days prior to the date of the hearing, the local governing 
authority shall cause to be published in a newspaper of general 
circulation within the territorial boundaries of the political subdivi- 
sion a notice of the hearing. The notice shall state the time, place, and 
purpose of the hearing. 
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(2) Prior to any changes in an area designated in an ordinance as 
a sending or receiving area, the local governing authority shall 
provide for notice and a hearing as provided in paragraph (1) of this 


subsection. 


(e) Proposed transfers of development rights shall become effective 
upon the recording of the conveyance with the appropriate 
deed-recording authorities and the filing of a certified copy of such 
recording with the local governing authority of each political subdivi- 
sion in which a sending or receiving area is located in whole or in part. 


(f) Municipalities and counties which are jointly affected by devel- 
opment are authorized to enter into intergovernmental agreements for 
the purpose of enacting interdependent ordinances providing for the 
transfer of development rights between or among such jurisdictions, 
provided that such agreements otherwise comply with applicable laws. 
Any ordinances enacted pursuant to this subsection may provide for 
additional notice and hearing and signage requirements applicable to 
properties within the sending and receiving areas in each participating 
political subdivision. 


History. — Code 1981, § 36-66A-2, en- 
acted by Ga. L. 1998, p. 1678, § 1; Ga. L. 
2001, p. 1219, § 3; Ga. L. 2003, p. 859, 
§ 1; Ga. L. 2008, p. 1029, § 2/HB 1160; 
Ga. L. 2012, p. 775, § 36/HB 942. 

Editor’s notes. — Ga. L. 2008, p. 1029, 
§ 3/HB 1160, not codified by the General 
Assembly, provides that the amendment 
to this Code section shall apply to trans- 


fers of development rights executed on or 
after July 1, 2008. 


Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


For note on the 2003 amendment to this 
Code section, see 20 Ga. St. U. L. Rev. 192 
(2003). 
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CHAPTER 66B 
MOBILE BROADBAND INFRASTRUCTURE LEADS TO 
DEVELOPMENT 
Sec. Sec. 
36-66B-1. Short title. 36-66B-6. Limitations on local regula- 
36-66B-2. Legislative findings and intent. tions. 
386-66B-3. Definitions. 36-66B-7. Limitations on local fees 
36-66B-4. Streamlined processing. charged. 


36-66B-5. Time limitations for review of 
application for new wireless fa- 
cilities or support structure. 


Law reviews. — For article on the 
2014 amendment of this chapter, see 31 
Ga. St. U. L. Rev. 149 (2014). 


36-66B-1. Short title. 


This chapter shall be known and may be cited as the “Mobile 
Broadband Infrastructure Leads to Development (BILD) Act.” 


History. — Code 1981, § 36-66B-1, en- 
acted by Ga. L. 2010, p. 328, § 1/SB 432; 
Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-2. Legislative findings and intent. 


(a) The General Assembly finds that the enactment of this chapter is 
necessary to: 


(1) Ensure the safe and efficient integration of facilities necessary 
for the provision of broadband and other advanced wireless commu- 
nication services throughout this state; 


(2) Ensure the ready availability of reliable wireless communica- 
tion services to the public to support personal communications, 
economic development, and the general welfare; 


(3) Encourage where feasible the modification or collocation of 
wireless facilities on existing wireless support structures over the 
construction of new wireless support structures in the deployment or 
expansion of commercial wireless networks; and 


(4) Allow the deployment of critical wireless infrastructure to 
ensure that first responders can provide for the health and safety of 
all residents of Georgia. 
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(b) While recognizing and confirming the purview of local govern- 
ments to exercise zoning, land use, and permitting authority within 
their territorial boundaries with regard to the location, construction, 
and modification of wireless communication facilities, it is the intent of 
this chapter to establish procedural standards for the exercise of such 
authority so as to streamline and facilitate the construction, collocation, 
or modification of such facilities, including the placement of new or 
additional wireless facilities on existing wireless support structures. It 
is not the intent of this chapter to limit or preempt the scope of a local 
government’s review of zoning, land use, or permitting applications for 
the siting of wireless facilities or wireless support structures or to 
require a local government to exercise its zoning power. 


History. — Code 1981, § 36-66B-2, en- 
acted by Ga. L. 2010, p. 328, § 1/SB 432; 
Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-3. Definitions. 


As used in this chapter, the term: 


(1) “Accessory equipment” means any equipment serving or being 
used in conjunction with a wireless facility or wireless support 
structure and includes, but is not limited to, utility or transmission 
equipment, power supplies, generators, batteries, cables, equipment 
buildings, cabinets, and storage sheds, shelters, or similar structures. 


(2) “Antenna” means communications equipment that transmits, 
receives, or transmits and receives electromagnetic radio signals 
used in the provision of all types of wireless communication services. 


(3) “Application” means a formal request submitted to the local 
governing authority to construct, collocate, or modify a wireless 
support structure or a wireless facility. 


(4) “Collocate” or “collocation” means the placement or installation 
of new wireless facilities on previously approved and constructed 
wireless support structures, including monopoles and towers, both 
self-supporting and guyed, in a manner that negates the need to 
construct a new freestanding wireless support structure. Such term 
includes the placement of accessory equipment within an existing 
equipment compound. 


(5) “Complete application” means an application containing all 
documents, information, and fees specifically enumerated in or re- 
quired by the local governing authority’s regulations, ordinances, and 
forms pertaining to the location, construction, collocation, modifica- 
tion, or operation of wireless facilities. 
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(6) “Equipment compound” means an area surrounding or adja- 
cent to the base of a wireless support structure within which 
accessory equipment is located. 


(7) “Local governing authority” means a municipality or county 
that has adopted land use or zoning regulations for all or the majority 
of land uses within its jurisdiction or has adopted separate regula- 
tions pertaining to the location, construction, collocation, modifica- 
tion, or operation of wireless facilities. 


(8) “Modification” or “modify” means the improvement, upgrade, 
expansion, or replacement of existing wireless facilities on an exist- 
ing wireless support structure or within an existing equipment 
compound, provided such improvement, upgrade, expansion, or re- 
placement does not increase the height of the wireless support 
structure or increase the dimensions of the equipment compound. 


(9) “Registry” means any official list, record, or register maintained 
by a local governing authority of wireless facilities, equipment 
compounds, or wireless support structures. 


(10) “Utility” means any person, corporation, municipality, county, 
or other entity, or department thereof or entity related or subordinate 
thereto, providing retail or wholesale electric, data, cable, or telecom- 
munications services. 


(11) “Wireless facility” means the set of equipment and network 
components, exclusive of the underlying wireless support structure, 
including antennas, transmitters, receivers, base stations, power 
supplies, cabling, and accessory equipment, used to provide wireless 
data and wireless telecommunication services. 


(12) “Wireless support structure” means a freestanding structure, 
such as a monopole, tower, either guyed or self-supporting, or suitable 
existing or alternative structure designed to support or capable of 
supporting wireless facilities. Such term shall not include any tele- 
phone or electrical utility pole or any tower used for the distribution 
or transmission of electrical service. 


History. — Code 1981, § 36-66B-3, en- 
acted by Ga. L. 2010, p. 328, § 1/SB 432; 
Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-4. Streamlined processing. 


(a) Applications for collocation or modification of a wireless facility 
entitled to streamlined processing under this Code section shall be 
reviewed for conformance with applicable site plan and building permit 
requirements, including zoning and land use conformity, but shall not 
otherwise be subject to the issuance of additional zoning, land use, or 
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special use permit approvals beyond the initial zoning, land use, or 
special permit approvals issued for such wireless support structure or 
wireless facility. The intent of this Code section is to allow previously 
approved wireless support structures and wireless facilities to be 
modified or collocations thereto to be accepted without additional 
zoning or land use review beyond that which is typically required by the 
local governing authority for the issuance of building or electrical 
permits. 


(b) The streamlined process set forth in subsection (a) of this Code 
section shall apply to applications for proposed modifications and to 
applications for proposed collocations that meet the following require- 
ments: 


(1) The proposed modification or collocation shall not increase the 
overall height or width of the wireless support structure to which the 
wireless facilities are to be attached; 


(2) The proposed modification or collocation shall not increase the 
dimensions of the equipment compound initially approved by the 
local governing authority; 


(3) The proposed modification or collocation shall comply with 
applicable conditions of approval, if any, applied to the initial wireless 
facilities and wireless support structure, as well as any subsequently 
adopted amendments to such conditions of approval; and 


(4) The proposed modification or collocation shall not exceed the 
applicable weight limits for the wireless support structure, as dem- 
onstrated by a letter from a structural engineer licensed to practice in 
this state. 


(c) Alocal governing authority’s review of an application to modify or 
collocate wireless facilities on an existing wireless support structure 
shall not include an evaluation of the technical, business, or service 
characteristics of such proposed wireless facilities. A local governing 
authority shall not require an applicant to submit radio frequency 
analyses or any other documentation intended to demonstrate the 
proposed service characteristics of the proposed wireless facilities, to 
illustrate the need for such wireless facilities, or to justify the business 
decision to collocate such wireless facilities; provided, however, that the 
local governing authority may require the applicant to provide a letter 
from a radio frequency engineer certifying the applicant’s proposed 
wireless facilities will not interfere with public safety emergency 
communications. 


(d) Within 90 calendar days of the date an application for modifica- 
tion or collocation of wireless facilities is filed with the local governing 
authority, unless another date is specified in a written agreement 
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between the local governing authority and the applicant, the local 
governing authority shall: 


(1) Make its final decision to approve or disapprove the applica- 
tion; and 


(2) Advise the applicant in writing of its final decision. 


(e) Within 30 calendar days of the date an application for modifica- 
tion or collocation is filed with the local governing authority, the local 
governing authority shall determine if it is a complete application and, 
if it determines the application is not a complete application, notify the 
applicant in writing of any information required to complete such 
application. To the extent additional information is required to com- 
plete the application, the time required by the applicant to provide such 
information shall not be counted toward the 90 calendar day review 
period set forth in subsection (d) of this Code section. Information 
requested to complete the application may only include the documents, 
information, and fees specifically enumerated in the local governing 
authority’s regulations, ordinances, and forms pertaining to the loca- 
tion, construction, collocation, modification, or operation of wireless 
facilities. 


History. — Code 1981, § 36-66B-4, en- 
acted by Ga. L. 2010, p. 328, § 1/SB 432; 
Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-5. Time limitations for review of application for new 
wireless facilities or support structure. 


(a) Within 150 calendar days of the date an application for a new 
wireless support structure is filed with the local governing authority, 
unless another date is specified in a written agreement between the 
local governing authority and the applicant, the local governing author- 
ity shall: 


(1) Make its final decision to approve or disapprove the applica- 
tion; and 


(2) Advise the applicant in writing of its final decision. 


(b) Within 30 calendar days of the date an application for a new 
wireless support structure is filed with the local governing authority, 
the local governing authority shall determine if it is a complete 
application and, if it determines the application is not a complete 
application, notify the applicant in writing of any information required 
to complete such application. To the extent additional information is 
required to complete the application, the time required by the applicant 
to provide such information shall not be counted toward the calendar 
day review period set forth in subsection (a) of this Code section. 
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Information requested to complete the application may only include the 
documents, information, and fees specifically enumerated in the local 
governing authority’s existing regulations, ordinances, and forms per- 
taining to the location, construction, collocation, modification, or oper- 
ation of wireless facilities. 


History. — Code 1981, § 36-66B-5, en- 
acted by Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-6. Limitations on local regulations. 


In the regulation of the placement or construction of any new wireless 
facility or wireless support structure, a local governing authority shall 
not: 


(1) Condition the approval of any application for a new wireless 
support structure on a requirement that a modification or collocation 
to such structure be subject to a review that is inconsistent with the 
requirements of Code Section 36-66B-4; 


(2) Require the removal of existing wireless support structures or 
wireless facilities as a condition to approval of an application for a 
new wireless facility or wireless support structure unless such 
existing wireless support structure or wireless facility is abandoned 
and owned by the applicant; or 


(3) Require the applicant to place an antenna or other wireless 
communications equipment on publicly owned land or on a publicly or 
privately owned water tank, building, or electric transmission tower 
as an alternative to the location proposed by the applicant. 


History. — Code 1981, § 36-66B-6, en- 
acted by Ga. L. 2014, p. 413, § 1/HB 176. 


36-66B-7. Limitations on local fees charged. 


A local governing authority shall not: 


(1) Charge an applicant a zoning, permitting, or other fee for 
review or inspection of a new or existing wireless facility or wireless 
support structure in an amount greater than the amount authorized 
by subsection (a) of Code Section 48-13-9; 


(2) Charge an applicant a zoning, permitting, or other fee for 
review or inspection of a collocation or modification in excess of 
$500.00; 


(3) Seek reimbursement from the applicant for any application 
fees, consultation fees, registry fees, or audit fees with respect to a 
wireless facility or wireless support structure that are based on a 
contingency fee arrangement; or 
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(4) Charge a wireless service provider or wireless infrastructure 
provider any rental, license, or other fees in excess of the fair market 
value for rental or use of similarly situated property to renew or 
extend the term of a lease or other agreement for a wireless facility or 
wireless support structure on such local governing authority’s prop- 
erty. 


History. — Code 1981, § 36-66B-7, en- 
acted by Ga. L. 2014, p. 413, § 1/HB 176. 
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CHAPTER 66C 
STREAMLINING WIRELESS FACILITIES AND 
ANTENNAS 

Sec. 
Short title. 36-66C-8. 


36-66C-1. 
36-66C-2. 
36-66C-3. 


36-66C-4. 


36-66C-5. 


36-66C-6. 


36-66C-7. 


Definitions. 

Informing authority on de- 
ployment of small wireless fa- 
cilities and poles; confidenti- 
ality and proprietary nature 
of information. 

(Effective October 1, 2019) 
Collocation of small wireless 
facilities and installation, 
modification, or replacement 
of associated poles or decora- 
tive poles. 

(Effective October 1, 2019) 
Fees and rates preceding col- 
location; annual increases; 
rate changes after changes in 
federal law; removal; penalty. 
(Effective October 1, 2019) 
Administrative review; public 
availability of accepted appli- 
cations; requirements for ap- 
plication; exception to permit- 
ting requirements; changes to 
application information; ex- 
clusive arrangements prohib- 
ited; neutrality; location 
within right of way. 
(Effective October 1, 2019) 
Requirements of authority 
following receipt of applica- 
tion; notification of time 
lapse; consolidated applica- 
tion; limitation on installa- 
tion locations and permits; re- 
conditioning work; time 
restrictions; imminent risk to 
public safety; repair of dam- 
age; delivery of notice or deci- 
sion. 


Effective date. — This chapter be- 
comes effective October 1, 2019; however, 


36-66C-9. 


36-66C-10. 


36-66C-11. 


36-66C-12. 


36-66C-13. 


36-66C-14. 


36-66C-15. 
36-66C-16. 


36-66C-17. 


36-66C-18. 
36-66C-19. 


36-66C-20. 


36-66C-21. 


(Effective October 1, 2019) 
Compliance with all applica- 
ble law. 

(Effective October 1, 2019) 
Due care during installation 
and maintenance; interfer- 
ence prohibited. 

(Effective October 1, 2019) 
Collocation within historic 
district; limitations. 
(Effective October 1, 2019) Al- 
ternate locations; certifica- 
tion. 

(Effective October 1, 2019) 
Requirements for use of deco- 
rative poles. 

(Effective October 1, 2019) 
Consolidated applications. 
(Effective October 1, 2019) 
Resolution of conflicting re- 
quests. 

(Effective October 1, 2019) In- 
demnification and liability. 
(Effective October 1, 2019) 
Extra services. 

(Effective October 1, 2019) 
Application if prior agree- 
ment in place. 

(Effective October 1, 2019) 
Limitations. 

(Effective October 1, 2019) 
Conflicting provisions. 
(Effective October 1, 2019) 
Wireline backhaul facilities 
not addressed; no communi- 
cation services authorized; 
utilization of rights of ways. 
(Effective October 1, 2019) No 
relief of duties. 


Code Sections 36-66C-1, 36-66C-2, and 
36-66C-3 became effective April 26, 2019. 
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36-66C-1. Short title. 


This chapter shall be known and may be cited as the “Streamlining 
Wireless Facilities and Antennas Act.” 


History. — Code 1981, § 36-66C-1, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-2. Definitions. 


As used in this chapter, the term: 


(1) “Administrative review” means review by an authority, includ- 
ing authority staff, of an application to determine whether the 
issuance of a permit is in conformity with the applicable provisions of 
this chapter. 


(2) “Antenna” means: 


(A) Communications equipment that transmits, receives, or 
transmits and receives electromagnetic radio frequency signals 
used in the provision of wireless services or other wireless commu- 
nications; or 


(B) Communications equipment similar to equipment described 
in subparagraph (A) of this paragraph used for the transmission, 
reception, or transmission and reception of surface waves. 


Such term shall not include television broadcast antennas, antennas 
designed for amateur radio use, or satellite dishes for residential or 
household purposes. 


(3) “Applicable codes” means uniform building, fire, safety, electri- 
cal, plumbing, or mechanical codes adopted by a recognized national 
code organization to the extent such codes have been adopted by the 
state or an authority or are otherwise applicable in the jurisdiction in 
which the application is submitted. 


(4) “Applicant” means any person that submits an application. 


(5) “Application” means a written request submitted by an appli- 
cant to an authority for a permit to: 


(A) Collocate a small wireless facility in a right of way; or 


(B) Install, modify, or replace a pole or decorative pole in a right 
of way on which a small wireless facility is or will be collocated. 


(6) “Authority” means any county, consolidated government, or 
municipality or any agency, district, subdivision, or instrumentality 
thereof. Such term shall not include an electric supplier. 
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(7) “Authority pole” means a pole owned, managed, or operated by 
or on behalf of an authority. Such term shall not include poles, 
support structures, electric transmission structures, or equipment of 
any type owned by an electric supplier. 


(8) “Class I Authority” means any county which has 100,000 
parcels or more of real property within the unincorporated area of 
such county, any consolidated government which has 100,000 parcels 
or more of real property within the consolidated area, or any 
municipality which has 100,000 parcels or more of real property 
within the municipality. 


(9) “Class II Authority” means any county which has at least 
10,000 parcels but less than 100,000 parcels of real property within 
the unincorporated area of such county, any consolidated government 
which has at least 10,000 parcels but less than 100,000 parcels of real 
property within the consolidated area, or any municipality which has 
at least 10,000 parcels but less than 100,000 parcels of real property 
within the municipality. 


(10) “Class III Authority” means any county which has less than 
10,000 parcels of real property within the unincorporated area of 
such county, any consolidated government which has less than 10,000 
parcels of real property within the consolidated area, or any munic- 
ipality which has less than 10,000 parcels of real property within the 
municipality. 


(11) “Collocate” or “collocation” means to install, mount, modify, or 
replace a small wireless facility on or adjacent to a pole, decorative 
pole, or support structure. 


(12) “Communications facility” means the set of equipment and 
network components, including wires and cables and associated 
equipment and network components, used by a communications 
service provider to provide communications services. 


(13) “Communications service provider” means a provider of com- 
munications services. 


(14) “Communications services” means cable service as defined in 
47 U.S.C. Section 522(6); telecommunications service as defined in 47 
U.S.C. Section 153(53); information service as defined in 47 U.S.C. 
Section 153(24), as each such term existed on January 1, 2019; or 
wireless services. 


(15) “Consolidated application” means an application for the collo- 
cation of multiple small wireless facilities on existing poles or support 
structures or for the installation, modification, or replacement of 
multiple poles and the collocation of associated small wireless facil- 
ities. 
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(16) “Decorative pole” means an authority pole that is specially 
designed and placed for aesthetic purposes. 


(16.1) “Electric supplier” shall have the same meaning as provided 
in Code Section 46-3-3. 


(17) “Eligible facilities request” means an eligible facilities request 
as set forth in 47 C.F.R. Section 1.40001(b) (8), as it existed on 
January 1, 2019. 


(18) “FCC” means the Federal Communications Commission of the 
United States. 


(19) “Fee” means a one-time, nonrecurring charge based on time 
and expense. 


(20) “Historic district” means: 


(A) Any district, site, building, structure, or object included in, 
or eligible for inclusion in, the National Register of Historic Places 
maintained by the secretary of the interior of the United States in 
accordance with Section VI.D.1.a.i-v of the Nationwide Program- 
matic Agreement codified by 47 C.F.R. Part 1; 


(B) Any area designated as a historic district under Article 2 of 
Chapter 10 of Title 44, the “Georgia Historic Preservation Act”; or 


(C) Any area designated as a historic district or property by law 
prior to April 26, 2019. 


(21) “Law” means and includes any and all federal, state, or local 
laws, statutes, common laws, codes, rules, regulations, orders, or 
ordinances. 


(22) “Metropolitan statistical area” means a standard metropoli- 
tan statistical area which is located within this state and recognized 
by the United States Department of Commerce, Bureau of the 
Census, according to the United States decennial census of 2010 or 
any future such census. 


(23) “Micro wireless facility” means a small wireless facility not 
larger in dimension than 24 inches in length, 15 inches in width, and 
12 inches in height that has an exterior antenna, if any, no longer 
than 11 inches. 


(24) “Permit” means a written authorization, in electronic or hard 
copy format, required to be issued by an authority to initiate, 
continue, or complete the collocation of a small wireless facility or the 
installation, modification, or replacement of a pole or decorative pole 
upon which a small wireless facility is collocated. 


(25) “Person” means an individual, corporation, limited liability 
company, partnership, association, trust, or other entity or organiza- 
tion, including an authority. 
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(26) “Pole” means a vertical pole such as a utility, lighting, traffic, 
or similar pole made of wood, concrete, metal, or other material that 
is lawfully located or to be located within a right of way, including 
without limitation a replacement pole and an authority pole. Such 
term shall not include a support structure, decorative pole, or electric 
transmission structure. 


(27) “Rate” means a recurring charge. 


(28) “Reconditioning work” means the activities associated with 
substantially painting, reconditioning, improving, or repairing au- 
thority poles. 


(29) “Replace,” “replacement,” or “replacing” means to replace a 
pole or decorative pole with a new pole or a new decorative pole, 
similar in design, size, and scale to the existing pole or decorative pole 
consistent with 47 C.F.R. 1.40001(b)(7) as it existed on January 1, 
2019, in order to address limitations of, or change requirements 
applicable to, the existing pole to structurally support the collocation 
of a small wireless facility. 


(30) “Replacement work” means the activities associated with 
replacing an authority pole. 


(31) “Right of way” has the same meaning as provided in para- 
graph (25) of Code Section 32-1-3; provided, however, that such term 
shall apply only to property or an interest therein that is under the 
ownership or control of an authority and shall not include property or 
any interest therein acquired for or devoted to an interstate highway 
or the public rights, structures, sidewalks, facilities, and appurte- 
nances described in subparagraph (K) or (R) of paragraph (24) of 
Code Section 32-1-3. 


(32) “Small wireless facility” means radio transceivers; surface 
wave couplers; antennas; coaxial, fiber optic, or other cabling; power 
supply; backup batteries; and comparable and associated equipment, 
regardless of technological configuration, at a fixed location or fixed 
locations that enable communication or surface wave communication 
between user equipment and a communications network and that 
meet both of the following qualifications: 


(A) Each wireless provider’s antenna could fit within an enclo- 
sure of no more than six cubic feet in volume; and 


(B) All other wireless equipment associated with the facility is 
cumulatively no more than 28 cubic feet in volume, measured 
based upon the exterior dimensions of height by width by depth of 
any enclosure that may be used. The following types of associated 
ancillary equipment are not included in the calculation of the 
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volume of all other wireless equipment associated with any such 
facility: 


(i) Electric meters; 

(ii) Concealment elements; 

(iii) Telecommunications demarcation boxes; 
(iv) Grounding equipment; 

(v) Power transfer switches; 

(vi) Cut-off switches; and 


(vii) Vertical cable runs for connection of power and other 
services. 


Such term shall not include a pole, decorative pole, or support 
structure on, under, or within which the equipment is located or 
collocated or to which the equipment is attached and shall not include 
any wireline backhaul facilities or coaxial, fiber optic, or other cabling 
that is between small wireless facilities, poles, decorative poles, or 
support structures or that is not otherwise immediately adjacent to or 
directly associated with a particular antenna. 


(33) “State” means the State of Georgia. 


(34) “Support structure” means a building, billboard, water tank, 
or any other structure to which a small wireless facility is or may be 
attached. Such term shall not include a decorative pole, electric 
transmission structure, or pole. 


(35) “Wireless infrastructure provider” means any person, includ- 
ing a person authorized to provide telecommunications services in 
this state, that builds, installs, or operates small wireless facilities, 
poles, decorative poles, or support structures on which small wireless 
facilities are or are intended to be used for collocation but that is not 
a wireless services provider. 


(36) “Wireless provider” means a wireless infrastructure provider 
or a wireless services provider. 


(37) “Wireless services” means any services provided to the public 
using licensed or unlicensed spectrum, including the use of Wi-Fi, 
whether at a fixed location or mobile. 


(38) “Wireless services provider” means a person that provides 
wireless services. 


(39) “Wireline backhaul facility” means an aboveground or under- 
ground wireline facility used to transport communications data from 
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a telecommunications demarcation box associated with small wire- 
less facility to a network. 


History. — Code 1981, § 36-66C-2, en- Editor’s notes. — For information as 
acted by Ga. L. 2019, p. 236, § 1/SB 66. to the effective date of this Code section, 
Code Commission notes. — Pursuant see the effective date note at the begin- 
to Code Section 28-9-5, in 2019, “April 26, ning of this chapter. 
2019” was substituted for “the effective 
date of this Code section” at the end of 
subparagraph (20)(C). 


36-66C-3. Informing authority on deployment of small wireless 
facilities and poles; confidentiality and proprietary 
nature of information. 


(a) An applicant that has not previously held a meeting with a Class 
I Authority that complies with this Code section shall meet with the 
Class I Authority at least 30 days before submitting applications under 
Code Section 36-66C-6 to inform such authority in good faith when such 
applicant expects to commence deployment of small wireless facilities 
and poles within such authority pursuant to this chapter, the number of 
small wireless facilities and poles it expects to deploy during the 24 
months after commencement, and the expected timing of such deploy- 
ments. 


(b) Upon request by any Class II Authority that is located within a 
metropolitan statistical area and with which the applicant has not 
previously held a meeting that complies with this Code section, an 
applicant shall meet with such authority at least 30 days before 
submitting applications under Code Section 36-66C-6 to inform such 
authority in good faith when such applicant expects to commence 
deployment of small wireless facilities and poles within such authority 
pursuant to this chapter, the number of small wireless facilities and 
poles it expects to deploy during the 24 months after commencement, 
and the expected timing of such deployments. 


(c) All documents or other information provided by the applicant in 
the course of, or in association with, any meetings provided for in this 
Code section shall be presumed to be confidential and proprietary and 
a trade secret as such term is defined in Code Section 10-1-761, shall be 
subject to exemption from disclosure under state and federal law, and 
shall not be subject to disclosure under Article 4 of Chapter 18 of Title 
50. 


History. — Code 1981, § 36-66C-3, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 
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36-66C-4. (Effective October 1, 2019) Collocation of small wire- 
less facilities and installation, modification, or re- 
placement of associated poles or decorative poles. 


A wireless provider may collocate small wireless facilities and install, 
modify, or replace associated poles or decorative poles under this 
chapter without an agreement with an authority and without an 
implementing ordinance. An authority may make available to wireless 
providers rates, fees, and other terms that comply with this chapter and 
that are adopted by ordinance, resolution, or another document by the 
authority after public notice. In the absence of an ordinance, a resolu- 
tion, or another document that complies with this chapter, and until 
any such ordinance, a resolution, or other document is adopted, if at all, 
a wireless provider may collocate small wireless facilities and install, 
modify, or replace associated poles or decorative poles pursuant to the 
requirements of this chapter. An authority may not require a wireless 
provider to enter into an agreement to implement this chapter, but 
nothing in this chapter shall prohibit an authority and a wireless 
provider from voluntarily entering one or more such agreements, 
including such agreements with rates, fees, and other terms that differ 
from those in this chapter; provided, however, that the authority shall 
make each such agreement available for public inspection and available 
for adoption upon the same terms and conditions to any requesting 
wireless provider. 


History. — Code 1981, § 36-66C-4, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-5. (Effective October 1, 2019) Fees and rates preceding 
collocation; annual increases; rate changes after 
changes in federal law; removal; penalty. 


(a) As a condition to the issuance of a permit to collocate a small 
wireless facility or to install, modify, or replace a pole or a decorative 
pole for collocation of a small wireless facility in a right of way, the 
applicant shall pay the following fees and rates: 


(1) A fee for each application for the collocation of each small 
wireless facility on an existing pole assessed by the authority not to 
exceed $100.00 per small wireless facility; 


(2) A fee for each application for each replacement pole with an 
associated small wireless facility assessed by the authority not to 
exceed $250.00; 


(3) A fee for each application for each new pole with an associated 
small wireless facility assessed by the authority not to exceed 
$1,000.00 per pole with an associated small wireless facility; 
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(4) An annual right of way occupancy rate assessed by the author- 
ity for nonexclusive occupancy of the right of way by the applicant not 
to exceed: 


(A) One hundred dollars per year for each small wireless facility 
collocated on any existing or replacement pole, including an exist- 
ing or replacement authority pole; or 


(B) Two hundred dollars per year for each new pole, other than 
a replacement pole, with an associated small wireless facility; 


(5) An annual attachment rate for collocations on authority poles 
not to exceed $40.00 per year per small wireless facility, which shall 
be nondiscriminatory regardless of the services provided by the 
collocating wireless provider; 


(6) A fee for make-ready work, as provided in subsection (n) of 
Code Section 36-66C-7; and 


(7) Generally applicable nondiscriminatory fees for any permit 
required under generally applicable law; provided, however, that an 
applicant shall not be required to obtain or pay any fees for a building 
permit, as the permit issued pursuant to this chapter serves as a 
building permit for the applicable poles and small wireless facilities. 


(b) The monetary caps provided in paragraphs (1), (2), (3), (4), and (5) 
of subsection (a) of this Code section shall increase 2.5 percent annually 
beginning January 1, 2021. 


(c) If, in a final adjudication not subject to further appeal or to review 
by the United States Supreme Court, a federal court reviewing Accel- 
erating Wireless Broadband Deployment by Removing Barriers to 
Infrastructure Investment, et al., Declaratory Ruling and Third Report 
and Order, WT Docket No. 17-79 and WC Docket No. 17-84, FCC 18-133 
(released September 27, 2018), or a related FCC order, or a Georgia 
federal district court, the United States Court of Appeals for the 
Eleventh Circuit, or the United States Supreme Court interpreting 47 
U.S.C. Section 253(c) as it existed on January 1, 2019, determines that 
fair and reasonable compensation includes not only cost based charges 
but also market based charges with respect to application fees or right 
of way occupancy rates for the installation of small wireless facilities or 
poles, or to authority pole attachment rates for small wireless facilities, 
then: 


(1) Beginning on July 1 of the calendar year following the date that 
the final adjudication is no longer subject to further appeal or to 
review by the United States Supreme Court, the monetary caps 
provided in paragraphs (1), (2), (3), (4), and (5) of subsection (a) of this 
Code section for the fees or rates to which the determination applies, 
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excluding any increases that have been made under subsection (b) of 
this Code section, shall double; and 


(2) Beginning on July 1 of the second calendar year following the 
date that the final adjudication is no longer subject to further appeal 
or to review by the United States Supreme Court, the monetary caps 
in paragraphs (1), (2), (3), (4), and (5) of subsection (a) of this Code 
section for the fees or rates to which the determination applies shall 
terminate. In place of any monetary caps that terminate pursuant to 
this subsection, applicants shall pay fees or rates, as each may be 
applicable, that constitute the fair and reasonable compensation due 
to the authority under applicable law. 


(d) An applicant shall not be subject to any fees or rates other than 
those expressly provided for by this Code section or as may be otherwise 
voluntarily negotiated between an applicant and the authority in 
accordance with Code Section 36-66C-4. 


(e) The applicant, or the person that owns or operates the small 
wireless facility collocated in the right of way, may remove its small 
wireless facilities at any time from the right of way upon not less than 
30 days’ prior written notice to the authority and may cease paying to 
the authority any applicable fees and rates for such use, as of the date 
of the actual removal of the small wireless facilities. In the event of such 
removal, the right of way shall be, to the extent practicable in the 
reasonable judgment of the authority, restored to its condition prior to 
the removal. If the applicant fails to return the right of way, to the 
extent practicable in the reasonable judgment of the authority, to its 
condition prior to the removal within 90 days of the removal, the 
authority may, at the sole discretion of the authority, restore the right 
of way to such condition and charge the applicant the authority’s 
reasonable, documented cost of removal and restoration, plus a penalty 
not to exceed $500.00. The authority may suspend the ability of the 
applicant to receive any new permits from the authority until the 
applicant has paid the amount assessed for such restoration costs and 
the penalty assessed, if any; provided, however, that the authority shall 
not suspend such ability of any applicant that has deposited the amount 
in controversy in escrow pending an adjudication of the merits of the 
dispute by a court of competent jurisdiction. 


History. — Code 1981, § 36-66C-5, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 
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36-66C-6. (Effective October 1, 2019) Administrative review; 
public availability of accepted applications; require- 
ments for application; exception to permitting re- 
quirements; changes to application information; ex- 
clusive arrangements prohibited; neutrality; location 
within right of way. 


(a) A wireless provider may collocate small wireless facilities on 
authority poles and decorative poles in the right of way, subject to 
administrative review only and the issuance of a permit as set forth in 
this Code section. Subject to administrative review only and the 
issuance of a permit as set forth in this Code section, a wireless provider 
may occupy the right of way for the following uses, provided that such 
uses shall be in accordance with applicable provisions of this chapter, 
including without limitation, those set forth in Code Section 36-66C-9: 


(1) Collocation of a small wireless facility on or adjacent to a pole 
or a support structure that does not exceed the limitations set forth 
in paragraph (3) of subsection (h) of Code Section 36-66C-7 or on or 
adjacent to a decorative pole in compliance with Code Section 
36-66C-12; and 


(2) Installation, modification, or replacement of a pole or a deco- 
rative pole for collocation of a small wireless facility that does not 
exceed the limitations set forth in paragraphs (1) and (2) of subsec- 
tion (h) of Code Section 36-66C-7. 


(b) No wireless provider shall collocate any small wireless facility in 
the right of way or install, modify, or replace a pole or decorative pole for 
collocation of a small wireless facility in the right of way without first 
filing an application and obtaining a permit therefor, except as other- 
wise expressly provided in subsection (e) of this Code section. Any 
failure to comply with this subsection by a wireless provider shall allow 
the applicable authority, at the sole discretion of the authority, to 
restore the right of way, to the extent practicable in the reasonable 
judgment of the authority, to its condition prior to the unpermitted 
collocation or installation and to charge the responsible wireless 
provider its reasonable, documented cost of doing so, plus a penalty not 
to exceed $1,000.00. The authority may suspend the ability of the 
wireless provider to receive any new permits from the authority until 
the wireless provider has paid the amount assessed for such restoration 
costs and the penalty assessed, if any; provided, however, that the 
authority shall not suspend such ability of any applicant that has 
deposited the amount in controversy in escrow pending an adjudication 
of the merits of the dispute by a court of competent jurisdiction. 


(c) The authority shall make accepted applications publicly avail- 
able; provided, however, that an applicant may designate portions of its 
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application materials that it reasonably believes contain trade secrets 
by following the procedures set forth in paragraph (34) of subsection (a) 
of Code Section 50-18-72. 


(d) The application shall be made by the applicable wireless provider 
or its duly authorized representative and shall contain the following: 


(1) The applicant’s name, address, telephone number, and email 
address, including emergency contact information for the applicant; 


(2) The names, addresses, telephone numbers, and email ad- 
dresses of all consultants, if any, acting on behalf of the applicant 
with respect to the filing of the application; 


(3) A general description of the proposed work and the purposes 
and intent of the proposed facility. The scope and detail of such 
description shall be appropriate to the nature and character of the 
physical work to be performed, with special emphasis on those 
matters likely to be affected or impacted by the physical work 
proposed; 


(4) Detailed construction drawings regarding the proposed use of 
the right of way; 


(5) To the extent the proposed facility involves collocation on a 
pole, decorative pole, or support structure, a structural report per- 
formed by a duly licensed engineer evidencing that the pole, decora- 
tive pole, or support structure will structurally support the colloca- 
tion, or that the pole, decorative pole, or support structure may and 
will be modified to meet structural requirements, in accordance with 
applicable codes; 


(6) For any new aboveground facilities, visual depictions or repre- 
sentations if such are not included in the construction drawings; 


(7) Information indicating the horizontal and approximate vertical 
location, relative to the boundaries of the right of way, of the small 
wireless facility for which the application is being submitted; 


(8) Ifthe application is for the installation of a pole or replacement 
of a decorative pole, a certification that complies with subsection (k) 
of this Code section; 


(9) If the small wireless facility will be collocated on a pole or 
support structure owned by a third party, other than an authority 
pole or a decorative pole, a certification that the wireless provider has 
permission from the owner to collocate on the pole or support 
structure; and 


(10) If the applicant is not a wireless services provider, a certifi- 
cation that a wireless services provider has requested in writing that 
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the applicant collocate the small wireless facilities or install, modify, 
or replace the pole or decorative pole at the requested location. 


(e) An application shall not be required for the following activities, 
provided that a wireless provider may be required to obtain permits for 
such activities, such as electrical permits or street opening permits, if 
otherwise required by generally applicable law: 


(1) With respect to a pole or decorative pole on which a small 
wireless facility is collocated, inspections, testing, repairs, and mod- 
ifications that maintain functional capacity and aesthetic and struc- 
tural integrity, provided that modifications are limited by the struc- 
tural load analysis supplied by the applicant in its prior application 
to the authority; and 


(2) With respect to a small wireless facility, inspections, testing, or 
repairs that maintain functional capacity or the replacement or 
upgrade of antennas or other components of the small wireless 
facility such as a swap out or addition of antennas and radio 
equipment as required by the applicant, with antennas and other 
components that are substantially similar in color, aggregate size, 
and other aesthetics to that previously permitted by the authority 
and consistent with the height and volume limits for small wireless 
facilities under this chapter, so long as the pole, decorative pole, or 
support structure will structurally support, or prior to installation 
will be modified to support, the structural load in accordance with the 
structural load analysis supplied by the applicant in its prior appli- 
cation to the authority. 


(f) An authority shall not require a wireless provider to obtain a 
permit or any other approval or require fees or rates for the installation, 
placement, maintenance, operation, or replacement of micro wireless 
facilities that are suspended on cables that are strung between poles or 
support structures in the right of way in compliance with applicable 
codes; provided, however, that an authority may require a wireless 
provider to obtain permits for any additional activities such as electri- 
cal work, excavation, or closure of sidewalks or vehicular lanes within 
the right of way if otherwise required by generally applicable law. Such 
permits shall be issued on a nondiscriminatory basis upon terms and 
conditions applied to any other person’s similar activities in the right of 
way. 


(g) Any material change to information contained in an application 
shall be submitted in writing to the authority within 30 days after the 
events necessitating the change. 


(h) Unless otherwise provided by applicable law, all applications 
pursuant to this chapter shall be accompanied by the fees required 
under Code Sections 36-66C-4 and 36-66C-5. 
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(i) An authority shall not enter into an exclusive arrangement with 
any person for use of the right of way for the collocation of small 
wireless facilities or the installation, operation, marketing, modifica- 
tion, maintenance, or replacement of poles or for the right to attach to 
authority poles. A person that purchases or otherwise acquires an 
authority pole is subject to the requirements of this subsection. 


(j) The authority, in the exercise of its administration and regulation 
of the management of the right of way, shall be competitively neutral 
and nondiscriminatory with regard to other users of the right of way. 


(k) A wireless provider shall not apply to install a pole or replace a 
decorative pole unless it has determined after diligent investigation 
that it cannot meet the service objectives of the permit by collocating on 
an existing pole or support structure on which: 


(1) The wireless provider has the right to collocate subject to 
reasonable terms and conditions; and 


(2) Such collocation would not impose technical limitations or 
significant additional costs. The wireless provider shall certify that it 
has made such a determination in good faith, based on the assess- 
ment of a licensed engineer, and shall provide a written summary of 
the basis for such determination. 


(1) Requests for installation, modification, or replacement of a sup- 
port structure are not eligible for administrative review as set forth in 
this Code section. 


(m) An application that is subject to administrative review shall be 
approved except as provided in subsection (j) of Code Section 36-66C-7. 


(n) The provisions of this chapter concerning the collocation of small 
wireless facilities on poles and the installation, modification, and 
replacement of poles by wireless providers apply only to poles that are 
lawfully located or are to be lawfully located within the right of way. An 
authority has the burden of establishing that an existing pole’s location 
within the right of way is not lawful. 


History. — Code 1981, § 36-66C-6, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 
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36-66C-7. (Effective October 1, 2019) Requirements of authority 
following receipt of application; notification of time 
lapse; consolidated application; limitation on instal- 
lation locations and permits; reconditioning work; 
time restrictions; imminent risk to public safety; re- 
pair of damage; delivery of notice or decision. 


(a) The requirements of this Code section govern an authority’s 
review of applications for uses that are subject to administrative review 
as described in subsection (a) of Code Section 36-66C-6. 


(b) Within 20 days of receipt of a written application, the authority 
shall: 


(1) Notify the applicant in writing of the commencement and 
completion dates of any widening, repair, reconstruction, or reloca- 
tion of the applicable right of way that is scheduled to commence, or 
is anticipated in good faith to commence, within 24 months after the 
application is filed; 


(2) Notify the applicant, based on the authority’s good faith pre- 
liminary review of the information provided in the application, of any 
aspect of the application that appears to be grounds for the author- 
ity’s denial of the application pursuant to subsection (j) of this Code 
section; and 


(3) Determine whether the application is complete and inform the 
applicant of its determination in writing. If the authority determines 
that an application is incomplete, it shall specifically identify to the 
applicant in writing all missing information within such 20 day 
period; otherwise the application is deemed complete. If the authority 
identifies missing information to the applicant as provided in this 
paragraph, the applicant may submit such missing information to the 
authority within 20 days of receipt of notification in writing from the 
authority that the application is incomplete without paying any 
additional application fee, and any subsequent review of the appli- 
cation by the authority for completeness shall be limited to the 
previously identified missing information. If the authority deter- 
mines that an application remains incomplete, or if the authority 
determines that the applicant has made material changes to the 
application other than to address the missing information identified 
by the authority, the authority shall notify the applicant of such 
determination in writing within ten days of receipt of the 
resubmission of the written application, and absent an agreement to 
the contrary between the authority and the applicant that is con- 
firmed by email or other writing, such notice shall constitute a denial 
of the application. If the authority does not provide such written 
notification to the applicant within this ten-day period, the applica- 
tion shall be deemed complete. 
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(c) The authority shall make its final decision to approve or deny the 
application within 30 days of the written determination that the 
application is complete or when the application is deemed complete 
under paragraph (3) of subsection (b) of this Code section, whichever is 
earlier, for a collocation, and within 70 days of the written determina- 
tion that the application is complete or when the application is deemed 
complete under paragraph (3) of subsection (b) of this Code section, 
whichever is earlier, for the installation, modification, or replacement of 
a pole or decorative pole. 


(d) A decision to deny an application pursuant to this Code section 
shall be in writing, shall identify all reasons for the denial, and shall 
identify the provisions of applicable codes or other standards applicable 
pursuant to this chapter on which the denial was based. The decision to 
deny shall be sent to the applicant contemporaneously. The review 
period shall run until the written decision is delivered to the applicant 
in accordance with subsection (s) of this Code section. 


(e) If the authority fails to act on an application within the review 
period provided for in subsection (d) of this Code section, the applicant 
may provide the authority written notice that the time period for acting 
has lapsed, and the authority shall then have 20 days after receipt of 
such notice to render its written decision. The application shall be 
deemed approved by passage of time and operation of law if the 
authority does not render its written decision within such 20 days. 


(f) An applicant may, at the applicant’s discretion and subject to the 
consolidated application requirements and processes under Code Sec- 
tion 36-66C-13, file a consolidated application. 


(g) Notwithstanding any other provision of this chapter and to the 
extent that an application constitutes an eligible facilities request, the 
authority shall not deny the application and shall approve the applica- 
tion within 60 days according to the procedures established under 47 
C.F.R. 1.40001(c). 


(h) Small wireless facilities and new, modified, or replacement poles 
to be used for collocation of small wireless facilities may be placed in the 
right of way as a permitted use in accordance with Code Section 
36-66C-6, subject to applicable codes and the following requirements: 


(1) Each such new, modified, or replacement pole installed in the 
right of way in a historic district and in an area zoned primarily for 
residential use shall not exceed 50 feet above ground level; 


(2) Each such new, modified, or replacement pole installed in the 
right of way not in historic district or in an area zoned primarily for 
residential use shall not exceed the greater of: 


(A) Fifty feet above ground level; or 
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(B) Ten feet greater in height above ground level than the tallest 
existing pole in the same authority right of way in place as of 
January 1, 2019, and located within 500 feet of the new proposed 
pole; and 


(3) New small wireless facilities in the right of way shall not 
exceed: 


(A) For a collocation on an existing pole or support structure, 
more than ten feet above the existing pole or support structure; or 


(B) For a collocation on a new, modified, or replacement pole 
under paragraph (1) or (2) of this subsection, the height limit 
provided in such paragraphs. 


(i)(1) A wireless provider shall comply with reasonable and nondis- 
criminatory requirements that prohibit communications service pro- 
viders and electric service providers from installing poles in a right of 
way in an area designated solely for underground or buried facilities 
of communications service providers and electric service providers 
where the authority: 


(A) Has required all such facilities other than light poles and 
attachments to be placed underground and all such 
undergrounding has been completed prior to the submission of the 
application, or, for rights of way where such facilities other than 
light poles and attachments have not been deployed, has in effect a 
reasonable and nondiscriminatory zoning or development ordi- 
nance or regulation that requires such facilities other than light 
poles and attachments to be placed underground; 


(B) Does not prohibit the replacement of light poles or the 
collocation of small wireless facilities in the designated area; and 


(C) Permits wireless providers to seek a waiver of the under- 
ground requirements for the placement of a new pole to support 
small wireless facilities, which waivers shall be addressed in a 
nondiscriminatory manner and consistent with applicable law. 


(2) An authority that adopts undergrounding requirements shall: 


(A) Allow a wireless provider to maintain in place any previously 
collocated small wireless facilities subject to any applicable pole 
attachment agreement; or 


(B) Either allow the wireless provider to replace the pole asso- 
ciated with previously collocated small wireless facilities at the 
same location or propose an alternate location within 50 feet of the 
prior location, which the wireless provider shall use unless such 
alternate location imposes technical limits or significant additional 
costs. 
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(j) An authority shall approve an application for permitted uses 
described in subsection (a) of Code Section 36-66C-6 unless the re- 
quested collocation of a small wireless facility or the requested instal- 
lation, modification, or replacement of a pole or decorative pole: 


(1) Interferes with the operation of traffic control equipment; 


(2) Interferes with sight lines or clear zones for transportation or 
pedestrians; 


(3) Fails to comply with the federal Americans with Disabilities 
Act, 42 U.S.C. Section 12101, et seq., or similar laws of general 
applicability regarding pedestrian access or movement; 


(4) Requests that ground-mounted small wireless facility equip- 
ment be located more than 7.5 feet in radial circumference from the 
base of the pole, decorative pole, or support structure to which the 
small wireless facility antenna would be attached, provided that the 
authority shall not deny the application if a greater distance from the 
base of the pole, decorative pole, or support structure is necessary to 
avoid interfering with sight lines or clear zones for transportation or 
pedestrians or to otherwise protect public safety; 


(5) Fails to comply with applicable codes; 


(6) Fails to comply with the maximum limitations set forth in 
subsection (h) of this Code section or the requirements of subsection 
(i) of this Code section; 


(7) With respect to an application to install a pole or decorative 
pole, interferes with the widening, repair, reconstruction, or reloca- 
tion of a public road or highway by an authority or the Department of 
Transportation that has been advertised for bid and scheduled for 
completion within six months after the application is filed; 


(8) With respect to an application to install a pole or decorative 
pole, interferes with a public works construction project governed by 
Chapter 91 of Title 36 and scheduled for completion within six 
months after the application is filed; 


(9) Fails to comply with Code Section 36-66C-10, 36-66C-11, or 
36-66C-12; 

(10) Fails to comply with laws of general applicability that address 
pedestrian and vehicular traffic and safety requirements; or 


(11) Fails to comply with laws of general applicability that address 
the occupancy or management of the right of way and that are not 
otherwise inconsistent with this chapter. 


(k)(1) A permit from the authority authorizes an applicant to under- 
take only certain activities in accordance with this chapter and shall 
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not create a property right or grant authorization or license to the 
applicant to impinge upon the rights of other persons that may 
already have an interest in the right of way. 


(2) Collocation, installation, modification, or replacement for 
which a permit is issued under this chapter shall be completed within 
six months after issuance, provided that an extension shall be 
granted for up to an additional six months upon written request made 
to the authority before the end of the initial six-month period if a 
delay results from circumstances beyond the reasonable control of the 
applicant. Issuance of a permit authorizes the applicant to: 


(A) Undertake the collocation, installation, modification, or re- 
placement approved by the permit; and 


(B) Operate and maintain the small wireless facilities and any 
associated pole covered by the permit for a period of not less than 
ten years, which shall be renewed for equivalent durations so long 
as the applicant is in compliance with the criteria set forth in 
subsection (j) of this Code section, subject to the relocation require- 
ments described in subsection (1) of this Code section and the 
applicant’s right to terminate at any time. 


(1) If, in the reasonable exercise of police powers, an authority 
requires widening, repair, reconstruction, or relocation of a public road 
or highway, or relocation of poles, support structures, or small wireless 
facilities is required as a result of a public project, a wireless provider 
shall relocate poles and support structures that such wireless provider 
has installed in the right of way for the collocation of small wireless 
facilities pursuant to this chapter at no cost to the authority in the 
event that such poles and support structures are found by the authority 
to unreasonably interfere with the widening, repair, reconstruction, or 
relocation project or the public project. If widening, repair, reconstruc- 
tion, or relocation is required as a condition or result of a project by a 
person other than an authority, such person shall bear the cost of 
relocating such poles or support structures and any communications 
facilities on such poles or support structures. The wireless provider 
shall relocate the poles or support structures: 


(1) By the date designated in a written notice from the authority 
that contains a good faith estimate by the authority of the date by 
which the authority intends to commence work, whenever the au- 
thority has determined that such removal, relocation, change, or 
alteration is reasonably necessary for the construction, repair, main- 
tenance, or installation of any authority improvement or operations 
in or upon the right of way so long as the same time frames are 
applied to all utilities in the right of way; provided, however, that the 
date designated for relocation shall be at least 45 days after the 
authority provides the written notice to the wireless provider; or 
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(2) Within the time frame that the wireless provider estimates in 
good faith is reasonably needed to complete the relocation, so long as 
the wireless provider provides the authority written notice of its good 
faith estimate within 30 days following receipt of the written notice 
provided by the authority pursuant to paragraph (1) of this subsec- 
tion and explains in detail why such wireless provider cannot 
reasonably complete the relocation by the date designated in the 
authority’s written notice. 


(m)(1) The wireless provider shall reasonably cooperate with the 
authority to carry out reconditioning work activities in a manner that 
minimizes interference with the wireless provider’s approved use of 
the facility. 


(2) The authority shall use reasonable efforts to provide the 
wireless provider with written notice of reconditioning work at least 
120 days before such reconditioning work begins. Upon receiving 
such notice, it shall be the wireless provider’s sole responsibility to 
provide adequate measures to cover, remove, or otherwise protect the 
wireless provider’s communications facility from the consequences of 
the reconditioning work, including but not limited to paint and debris 
fallout. The authority reserves the right to require the wireless 
provider to remove all of the wireless provider’s communications 
facilities from the authority pole and surrounding premises during 
reconditioning work, provided that the requirement to remove such is 
contained in the written notice required by this Code section. All costs 
associated with the protection measures, including temporary re- 
moval, shall be the sole responsibility of the wireless provider. If the 
authority fails in good faith to give notice within at least 120 days, it 
shall not affect the authority’s rights under this subsection. In all 
cases, as much notice as possible shall be provided, but less than 30 
days’ notice shall be prohibited. The authority shall provide the 
wireless provider with a date by which its equipment must be 
protected or removed. 


(3) The wireless provider may request a modification of the author- 
ity procedures for carrying out reconditioning work in order to reduce 
interference with the wireless provider’s operation of its communica- 
tions facility. If the authority agrees to the modification, the wireless 
provider shall be responsible for all reasonable incremental costs 
related to the modification. 


(4) The authority shall provide the wireless provider with at least 
120 days written notice of any replacement work before the authority 
may remove the wireless provider’s communications facilities. The 
authority shall also promptly notify the wireless provider when the 
authority poles have been replaced and the wireless provider can 
reinstall its equipment. During the replacement work, the wireless 
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provider may maintain a temporary communications facility on the 
property, or after approval by an authority on any land owned or 
controlled by an authority in the vicinity of the property. If the 
property will not accommodate the wireless provider’s temporary 
communications facility or if the parties cannot agree on a temporary 
location, the wireless provider, at its sole discretion, shall have the 
right to suspend the applicable permit until the replacement pole is 
installed, upon 30 days’ written notice to the authority. 


(n) For any collocation on authority poles in the right of way, the 
authority shall provide a good faith estimate for any make-ready work 
necessary to enable the authority pole to support the proposed facility, 
including replacement of the pole if necessary, within 60 days after 
receipt of a completed application requesting attachment to the author- 
ity pole. Alternatively, the authority may require the wireless provider 
to perform the make-ready work and notify the wireless provider of 
such within the 60 day period. If the wireless provider or its contractor 
performs the make-ready work, the wireless provider shall indemnify 
the authority for any negligence by the wireless provider or its contrac- 
tor in the performance of such make-ready work, the work shall not be 
deemed to violate Chapter 91 of this title, and the work shall otherwise 
comply with applicable law. If the authority opts to perform the 
make-ready work itself, the authority shall complete the work, includ- 
ing any pole replacement, within 90 days of receipt of written accep- 
tance of the good faith estimate by the wireless provider. Such accep- 
tance shall be signified by payment via check or other commercially 
reasonable and customary means specified by the authority. The 
authority may require that the replacement authority pole have the 
same functionality as the pole being replaced. If the authority pole is 
replaced, the authority shall operate authority fixtures on the pole, and, 
absent an agreement to the contrary between the authority and the 
wireless provider that is confirmed in writing, the authority shall take 
ownership of the new pole. 


(o) If the wireless provider fails to relocate a support structure or 
pole or fails to provide a written good faith estimate of the time needed 
to relocate a support structure or pole within the time period prescribed 
in subsection (1) of this Code section, the authority shall have the right 
and privilege, ten days or more after the wireless provider receives 
written notice from the authority, to cut power to or move any support 
structure or pole located within the right of way, as the authority may 
determine to be necessary, appropriate, or useful in order to commence 
work on the public project. 


(p)(1) If a wireless provider decides to abandon any small wireless 
facility, support structure, or pole, it shall notify the authority in 
writing as soon as practicable, but no later than 30 days prior to the 
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abandonment. Following receipt of such notice, the authority shall 
instruct the wireless provider in writing to remove all or any portion 
of the small wireless facility, support structure, or pole if the 
authority determines that such removal will be in the best interest of 
public safety and welfare. If the wireless provider fails to remove the 
abandoned small wireless facility, support structure, or pole within 
90 days after such notice, the authority may do so and recover the 
actual and reasonable expenses of doing so from the wireless pro- 
vider, its successors, or its assigns, plus a penalty not to exceed 
$500.00. The authority may suspend the ability of the wireless 
provider, its successors, or its assigns, as applicable, to receive any 
new permits from the authority until the wireless provider, its 
successors, or its assigns, as applicable, have paid the amount 
assessed for such removal costs and the penalty assessed, if any; 
provided, however, that the authority shall not suspend such ability 
of any applicant that has deposited the amount in controversy in 
escrow pending an adjudication of the merits of the dispute by a court 
of competent jurisdiction. Nothing in this chapter precludes an 
authority from adopting reasonable and nondiscriminatory require- 
ments that are not inconsistent with this subsection with respect to 
the removal of abandoned small wireless facilities, support struc- 
tures, or poles. 


(2) A small wireless facility that is not operated or a support 
structure or pole that is not utilized for a continuous period of 12 
months shall be considered abandoned, and the owner of such small 
wireless facility, support structure, or pole shall remove such within 
90 days after receipt of written notice from the authority notifying 
such owner of such small wireless facility, support structure, or pole 
of the abandonment. The authority shall send the notice by certified 
or registered mail, return receipt requested, to such owner at the last 
known address of such owner of the small wireless facility, support 
structure, or pole. If the owner does not provide written notice that 
the small wireless facility has not been out of operation or the support 
structure or pole has in fact been utilized for a continuous period of 12 
months or does not remove such small wireless facility, support 
structure, or pole within the 90 day period, the authority may remove 
or cause the removal of such small wireless facility, support structure, 
or pole pursuant to the terms of its support structure or pole 
attachment agreement for authority poles or through actions pro- 
vided for abatement of nuisances or by other law for removal and cost 
recovery. 


(q) If the authority determines that a wireless provider’s activity in 
a right of way pursuant to this chapter creates an imminent risk to 
public safety, the authority may provide written notice to the wireless 
provider and demand that the wireless provider address such risk. If 
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the wireless provider fails to reasonably address the risk within 24 
hours of the written notice, the authority may take or cause to be taken 
action to reasonably address such risk and charge the wireless provider 
the reasonable documented cost of such actions. 


(r) The authority may require a wireless provider to repair all 
damage to a right of way directly caused by the activities of the wireless 
provider, while occupying, installing, repairing, or maintaining small 
wireless facilities, poles, or support structures, in such right of way and 
to restore the right of way to its condition before the damage occurred 
pursuant to the competitively neutral and reasonable requirements 
and specifications of the authority. If the wireless provider fails to 
return the right of way, to the extent practicable in the reasonable 
judgment of the authority, to its condition prior to the damage within 90 
days of receipt of written notice from the authority, the authority may, 
at the sole discretion of the authority, restore the right of way to such 
condition and charge the wireless provider its reasonable, documented 
cost of doing so, plus a penalty not to exceed $500.00. The authority may 
suspend the ability of the wireless provider to receive any new permits 
from the authority until the wireless provider has paid the amount 
assessed for such restoration costs and the penalty assessed, if any; 
provided, however, that the authority shall not suspend such ability of 
any applicant that has deposited the amount in controversy in escrow 
pending an adjudication of the merits of the dispute by a court of 
competent jurisdiction. 


(s) An authority shall send any notice or decision required by this 
Code section by registered or certified mail, statutory overnight deliv- 
ery, hand delivery, or email transmission. The decision or notice shall be 
deemed delivered upon email transmission, deposit into overnight mail 
or regular mail receptacle with adequate postage paid, or actual receipt 
if delivered by hand. 


History. — Code 1981, § 36-66C-7, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-8. (Effective October 1, 2019) Compliance with all appli- 
cable law. 


Applications for any other uses that are not expressly set forth or 
referenced in subsection (a) of Code Section 36-66C-6 or that are not 
otherwise addressed by this chapter shall require compliance with, and 
issuance of a permit under, applicable law. Without limiting the 
foregoing, any modification, maintenance, repair, or replacement that is 
not set forth in subsections (e) and (f) of Code Section 36-66C-6 or that 
is not eligible for administrative review under Code Section 36-66C-7 
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shall require compliance with, and issuance of a permit under, appli- 
cable law. 


History. — Code 1981, § 36-66C-8, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-9. (Effective October 1, 2019) Due care during installa- 
tion and maintenance; interference prohibited. 


(a) An applicant in the right of way shall employ due care during the 
installation and maintenance process and shall comply with all safety 
and right of way protection requirements of general applicability set 
forth in applicable law. 


(b) An applicant in the right of way shall not place any small wireless 
facilities, support structures, poles, or decorative poles where they will 
interfere with any existing infrastructure or equipment and shall locate 
its lines and equipment in such a manner as not to interfere unneces- 
sarily with the usual vehicular or pedestrian traffic patterns or with the 
rights or reasonable convenience of owners of property that abuts any 
right of way. 


History. — Code 1981, § 36-66C-9, en- to the effective date of this Code section, 
acted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-10. (Effective October 1, 2019) Collocation within his- 
toric district; limitations. 


Notwithstanding any provision of this chapter to the contrary, within 
a historic district, an applicant may collocate a small wireless facility 
and may place or replace a pole, only upon satisfaction of the following: 


(1) The issuance of a permit under subsection (a) of Code Section 
36-66C-6; and 


(2)(A) Compliance with any objective, reasonable, and nondiscrim- 
inatory aesthetic and structural requirements that have been 
made publicly available in writing by the authority at least 30 days 
prior to submission of the application; provided, however, that any 
such requirements may not have the effect of materially inhibiting 
any wireless provider’s technology or service, and compliance with 
any such requirements shall not be considered a part of the small 
wireless facility for purposes of the size restrictions in the defini- 
tion of small wireless facility; or 


(B) In the absence of any such requirements, a replacement pole 
shall be substantially similar in height and appearance to the pole 
being replaced. 
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History. — Code 1981, § 36-66C-10, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-11. (Effective October 1, 2019) Alternate locations; certi- 
fication. 


For applications for new poles in the right of way in areas zoned for 
residential use, the authority may propose an alternate location in the 
right of way within 100 feet of the location set forth in the application, 
and the wireless provider shall use the authority’s proposed alternate 
location unless the location imposes technical limits or significant 
additional costs. The wireless provider shall certify that it has made 
such a determination in good faith, based on the assessment of a 
licensed engineer, and it shall provide a written summary of the basis 
for such determination. 


History. — Code 1981, § 36-66C-11, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-12. (Effective October 1, 2019) Requirements for use of 
decorative poles. 


Notwithstanding any provision of this chapter to the contrary, an 
applicant may collocate a small wireless facility on a decorative pole, or 
may replace a decorative pole with a new decorative pole, in the event 
the existing decorative pole will not structurally support the attach- 
ment, only upon satisfaction of the following: 


(1) The issuance of a permit under subsection (a) of Code Section 
36-66C-6; and 


(2)(A) Compliance with any objective and reasonable aesthetic and 
structural requirements that have been made publicly available in 
writing by the authority at least 30 days prior to submission of the 
application; provided, however, that any such requirements shall 
not have the effect of materially inhibiting any wireless provider’s 
technology or service, and compliance with any such requirements 
shall not be considered a part of the small wireless facility for 
purposes of the size restrictions in the definition of small wireless 
facility; or 


(B) In the absence of any such requirements, a replacement 
decorative pole shall be substantially similar in height and appear- 
ance to the decorative pole being replaced. 


The authority shall operate authority fixtures on the replaced decora- 
tive pole, and, absent an agreement to the contrary between the 
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authority and the wireless provider that is confirmed by email or other 
writing, the authority shall take ownership of the new decorative pole. 


History. — Code 1981, § 36-66C-12, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-13. (Effective October 1, 2019) Consolidated applica- 
tions. 


(a) An applicant may submit a single consolidated application, 
provided that such a consolidated application shall be for a geographic 
area no more than two miles in diameter and shall comply with this 
Code section. The denial of one or more small wireless facilities or poles 
in a consolidated application shall not delay the processing of any other 
small wireless facilities or poles in the same application. An authority 
may issue a single permit or multiple permits for the small wireless 
facilities and poles in a consolidated application. 


(b) In a Class I Authority: 


(1) A consolidated application for the placement of new poles and 
the collocation of one or more small wireless facilities on such new 
poles may include no more than ten poles and any associated small 
wireless facilities. While an applicant has applications, including 
consolidated applications, pending before the Class I Authority for 
review of 25 or more new poles and the collocation of associated small 
wireless facilities, the Class I Authority may, but shall not be 
required to, toll the processing requirements under Code Section 
36-66C-7 for any application subsequently submitted by the same 
applicant for the placement of new poles and the collocation of 
associated small wireless facilities. The number of new poles with 
collocated small wireless facilities pending for review before the Class 
I Authority that may toll the processing requirements for subsequent 
applications pursuant to this paragraph shall increase to 30, effective 
July 1, 2020; to 35, effective July 1, 2021; to 40, effective July 1, 2022; 
to 45, effective July 1, 2023; and to 50, effective July 1, 2024; and 


(2) A consolidated application for the collocation of small wireless 
facilities on existing poles or support structures may include no more 
than 20 sites. While an applicant has applications, including consol- 
idated applications, pending before the Class I Authority for review of 
70 or more sites for the collocation of small wireless facilities on 
existing poles or support structures, the Class I Authority may, but 
shall not be required to, toll the processing requirements under Code 
Section 36-66C-7 for any application subsequently submitted by the 
same applicant for the collocation of small wireless facilities on 
existing poles or support structures. The number of sites for the 
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collocation of small wireless facilities pending for review before the 
Class I Authority that may toll the processing requirements for 
subsequent applications pursuant to this subparagraph shall in- 
crease to 80, effective July 1, 2020; to 90, effective July 1, 2021; to 
100, effective July 1, 2022; to 110, effective July 1, 2023; and to 120, 
effective July 1, 2024. 


(c) In a Class II Authority: 


(1) A consolidated application for the placement of new poles and 
the collocation of one or more small wireless facilities on such new 
poles may include no more than five poles and any associated small 
wireless facilities. While an applicant has applications, including 
consolidated applications, pending before the Class II Authority for 
review of 15 or more new poles and the collocation of associated small 
wireless facilities, the Class II Authority may, but shall not be 
required to, toll the processing requirements under Code Section 
36-66C-7 for any application subsequently submitted by the same 
applicant for the placement of new poles and the collocation of 
associated small wireless facilities; and 


(2) A consolidated application for the collocation of small wireless 
facilities on existing poles or support structures may include no more 
than 15 sites. While an applicant has applications, including consol- 
idated applications, pending before the Class II Authority for review 
of 45 or more sites for the collocation of small wireless facilities on 
existing poles or support structures, the Class II Authority may toll 
the processing requirements under Code Section 36-66C-7 for any 
application subsequently submitted by the same applicant for the 
collocation of small wireless facilities on existing poles or support 
structures. 


(d) In a Class III Authority: 


(1) A consolidated application for the placement of new poles and 
the collocation of one or more small wireless facilities on such new 
poles may include no more than two poles and any associated small 
wireless facilities. While an applicant has applications, including 
consolidated applications, pending before the Class III Authority for 
review of eight or more new poles and the collocation of associated 
small wireless facilities, the Class III Authority may, but shall not be 
required to, toll the processing requirements under Code Section 
36-66C-7 for any application subsequently submitted by the same 
applicant for the placement of new poles and the collocation of 
associated small wireless facilities; and 


(2) A consolidated application for the collocation of small wireless 
facilities on existing poles or support structures may include no more 
than six sites. While an applicant has applications, including consol- 
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idated applications, pending before the Class III Authority for review 
of 24 or more sites for the collocation of small wireless facilities on 
existing poles or support structures, the Class III Authority may, but 
shall not be required to, toll the processing requirements under Code 
Section 36-66C-7 for any application subsequently submitted by the 
same applicant for the collocation of small wireless facilities on 
existing poles or support structures. 


(e) For purposes of subsections (b), (c), and (d) of this Code section: 


(1) Small wireless facilities and poles that a wireless services 
provider applicant has requested a third party to deploy and that are 
included in a pending application by the third party shall be counted 
as pending requests by the wireless services provider applicant; and 


(2) When the processing of an application is tolled pursuant to 
subsection (b), (c), or (d) of this Code section, the application is no 
longer counted as pending. As processing of applications is completed, 
the authority shall begin processing previously tolled applications in 
the order in which they were submitted, unless the applicant specifies 
a different order. 


History. — Code 1981, § 36-66C-13, Editor’s notes. — For information as 
enacted by Ga. L. 2019, p. 236,§ 1/SB 66. to the effective date of this Code section, 
Code Commission notes. — Pursuant see the effective date note at the begin- 
to Code Section 28-9-5, in 2019, “of this ning of this chapter. 
Code section” was inserted in the first 
sentence of paragraph (e)(2). 


36-66C-14. (Effective October 1, 2019) Resolution of conflicting 
requests. 


If multiple applications are received by the authority to install two or 
more poles or decorative poles at the same location or to collocate two or 
more small wireless facilities on the same pole, decorative pole, or 
support structure, the authority shall resolve conflicting requests in an 
appropriate, reasonable, and nondiscriminatory manner. 


History. — Code 1981, § 36-66C-14, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-15. (Effective October 1, 2019) Indemnification and lia- 
bility. 


(a) An authority shall not require a wireless provider to indemnify 
and hold the authority and its officers and employees harmless against 
any claims, lawsuits, judgments, costs, liens, losses, expenses, or fees 
arising from the wireless provider’s activities in the public right of way 
under this chapter, except when a court of competent jurisdiction has 
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found that the negligence of the wireless provider while conducting 
such activities caused the harm that resulted in such claims, lawsuits, 
judgments, costs, liens, losses, expenses, or fees or to require a wireless 
provider to obtain insurance naming the authority or its officers and 
employees an additional insured against any of the foregoing. 


(b) In no event shall any authority or any officer, employee, or agent 
affiliated therewith, while in the performance of its or his or her official 
duties, be liable for any claim related to the siting, installation, 
maintenance, repair, replacement, relocation, permitting, or location of 
wireless equipment, facilities, poles, or infrastructure, including, but 
not limited to, any claim for destruction, damage, business interrup- 
tion, or signal interference with other communications service provid- 
ers wherein such siting, installation, maintenance, repair, replacement, 
relocation, permitting, or location was undertaken in substantial com- 
pliance with this chapter. 


History. — Code 1981, § 36-66C-15, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-16. (Effective October 1, 2019) Extra services. 


Absent an agreement to the contrary that is made public and that is 
available for adoption upon the same terms and conditions to any 
requesting wireless provider, an authority shall not require an appli- 
cant to perform services unrelated to the collocation for which approval 
is sought, such as in-kind contributions to the authority, including 
reserving fiber, conduit, or space on a utility pole or a wireless support 
structure for the authority, and such authority may not require an 
applicant to transfer small wireless facilities, poles, decorative poles, or 
support structures to the authority, provided that the authority may 
require transfer of an authority pole replaced by the applicant to 
accommodate its collocation. 


History. — Code 1981, § 36-66C-16, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-17. (Effective October 1, 2019) Application if prior agree- 
ment in place. 


If an authority and a wireless provider entered into an agreement 
addressing the subject matter of this chapter prior to October 1, 2019: 


(1) This chapter shall not apply until such agreement expires or is 
terminated pursuant to its terms with regard to poles, decorative 
poles, support structures, replacement poles, and small wireless 
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facilities installed pursuant to such agreement prior to October 1, 
2019; and 


(2) Otherwise, the provisions of this chapter shall apply to poles, 
decorative poles, support structures, replacement poles, and small 
wireless facilities installed on or after October 1, 2019. 


History. — Code 1981, § 36-66C-17, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-18. (Effective October 1, 2019) Limitations. 


Except to the extent authorized by current or future federal law, 
nothing in this chapter shall authorize this state or any political 
subdivision thereof, including, but not limited to, an authority, to 
require small wireless facility deployment or to regulate wireless 
services. 


History. — Code 1981, § 36-66C-18, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-19. (Effective October 1, 2019) Conflicting provisions. 


In the event of any conflict between the provisions of this chapter and 
the provisions of Chapter 66B of this title, this chapter shall control as 
to the collocation of small wireless facilities and the construction, 
installation, maintenance, modification, operation, and replacement of 
poles or support structures by wireless providers in the right of way. 


History. — Code 1981, § 36-66C-19, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-20. (Effective October 1, 2019) Wireline backhaul facili- 
ties not addressed; no communication services au- 
thorized; utilization of rights of ways. 


(a) The construction, installation, maintenance, modification, opera- 
tion, and replacement of wireline backhaul facilities in the right of way 
are not addressed by this chapter, and any such activity shall comply 
with Code Section 46-5-1, Chapter 76 of this title, and other applicable 
law. 


(b) The approval of the installation, placement, maintenance, or 
operation of a small wireless facility pursuant to this chapter shall not 
authorize the provision of any communications services. 
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(c) Except as provided in this chapter or otherwise expressly autho- 
rized by state or federal law, an authority shall not adopt or enforce any 
ordinances, regulations, or requirements as to the placement or oper- 
ation of communications facilities in a right of way by a communica- 
tions services provider authorized by state or local law to operate in a 
right of way, regulate any communications services, or impose or collect 
any tax, fee, or charge for the provision of communications services over 
the communications services provider’s communications facilities in a 
right of way. 


(d) This chapter shall not apply to an authority to the extent that 
such authority uses communications facilities to provide free Wi-Fi 
services to the public. 


History. — Code 1981, § 36-66C-20, to the effective date of this Code section, 


enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 


36-66C-21. (Effective October 1, 2019) No relief of duties. 


Nothing in this chapter relieves any person of any duties set forth in 
Chapter 9 of Title 25. 


History. — Code 1981, § 36-66C-21, to the effective date of this Code section, 
enacted by Ga. L. 2019, p. 236, § 1/SB 66. see the effective date note at the begin- 
Editor’s notes. — For information as ning of this chapter. 
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CHAPTER 67 
ZONING PROPOSAL REVIEW PROCEDURES 


Sec. 
36-67-1 through 36-67-6 [Repealed]. 


36-67-1 through 36-67-6. 


Reserved. Repealed by Ga. L. 2012, p. 351, § 1/HB 1089, effective 
April 19, 2012. 


Editor’s notes. — This chapter con- 1985, p. 1178, § 1; Ga. L. 1992, p. 2202, 
sisted of Code Sections 36-67-1 through § 1; Ga. L. 1992, p. 3017, § 1; Ga. L. 2002, 
36-67-6, relating to zoning proposal re- p. 1473, § 1. 
view procedures, and was based on Ga. L. 
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36-67A-1 


CHAPTER 67A 


CONFLICT OF INTEREST IN ZONING ACTIONS 


Sec. 

36-67A-1. Definitions. 

36-67A-2. Disclosure of financial inter- 
ests. 

36-67A-3. Disclosure of campaign contri- 
butions. 

36-67A-4. Penalties. 

36-67A-5. Appointment of disinterested 
special master if governing au- 

Cross references. — Ethics and Effi- 


ciency in Government Act, T. 28, C. 11. 
Codes of ethics and conflicts of interest, T. 
45, C. 10. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1986, Chapter 
85, as enacted by Ga. L. 1986, p. 1269, 
§ 1, was redesignated as Chapter 67A. 


36-67A-1. Definitions. 


As used in this chapter, the term: 


Sec. 
thority unable to attain a quo- 
rum. 

36-67A-6. Voting on zoning decision if or- 
dinance being adopted for first 
time or ordinance being revised 
pursuant to comprehensive 
plan. 


Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). For annual survey of law 
of real property, see 38 Mercer L. Rev. 319 
(1986). 

For note on 1991 amendments to this 
chapter, see 8 Ga. St. U. L. Rey. 114 
(1992). 


(1) “Applicant” means any person who applies for a rezoning action 
and any attorney or other person representing or acting on behalf of 
a person who applies for a rezoning action. 


(2) “Business entity” means any corporation, partnership, limited 
partnership, firm, enterprise, franchise, association, or trust. 


(2.1) “Campaign contribution” means a “contribution” as defined in 
paragraph (7) of Code Section 21-5-3. 


(3) “Financial interest” means all direct ownership interests of the 
total assets or capital stock of a business entity where such owner- 
ship interest is 10 percent or more. 


(4) “Local government” means any county or municipality of this 


state. 


(5) “Local government official” means any member of the governing 
authority of a local government or any member of a planning or 


zoning commission. 


(6) “Member of the family” means the spouse, mother, father, 
brother, sister, son, or daughter of a local government official. 
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(6.1) “Opponent” means any person who opposes a rezoning action 
or any attorney or other person representing or acting on behalf of a 


person who opposes a rezoning action. 


(6.2) “Oppose” means to appear before, discuss with, or contact, 
either orally or in writing, any local government or local government 
official and argue against a rezoning action. 


(6.3) “Person” means an individual, partnership, committee, asso- 
ciation, corporation, labor organization, or any other organization or 
group of persons. 


(7) “Property interest” means the direct ownership of real property 
and includes any percentage of ownership less than total ownership. 


(8) “Real property” means any tract or parcel of land and, if 
developed, any buildings or structures located on the land. 


(9) “Rezoning action” means action by local government adopting 
an amendment to a zoning ordinance which has the effect of rezoning 
real property from one zoning classification to another. 


History. — Code 1981, § 36-67A-1, en- 
acted by Ga. L. 1986, p. 1269, § 1; Ga. L. 
1991, p. 1365, § 1; Ga. L. 2005, p. 859, 
§ 24/HB 48. 

Editor’s notes. — Ga. L. 2005, p. 859, 
§ 28/HB 48, not codified by the General 
Assembly, provides that the Act shall not 


apply to any violation occurring prior to 
January 9, 2006. 

Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). For article on the 2005 amend- 
ment of this Code section, see 22 Ga. St. 
U. L. Rev. 119 (2005). 


RESEARCH REFERENCES 


ALR. — Bias or interest of administra- 
tive officer sitting in zoning proceeding as 
necessitating disqualification of officer or 


affecting validity of zoning decision, 4 
A.L.R.6th 263. 


36-67A-2. Disclosure of financial interests. 


A local government official who knew or reasonably should have 


known he or she: 


(1) Has a property interest in any real property affected by a 
rezoning action which that official’s local government will have the 


duty to consider; 


(2) Has a financial interest in any business entity which has a 
property interest in any real property affected by a rezoning action 
which that official’s local government will have the duty to consider; 


or 


(3) Has a member of the family having any interest described in 
paragraph (1) or (2) of this Code section 


1040 


36-67A-2 CONFLICT OF INTEREST IN ZONING ACTIONS 36-67A-3 


shall immediately disclose the nature and extent of such interest, in 
writing, to the governing authority of the local government in which the 
local government official is a member. The local government official who 
has an interest as defined in paragraph (1) or (2) of this Code section 
shall disqualify himself from voting on the rezoning action. The 
disqualified local government official shall not take any other action on 
behalf of himself or any other person to influence action on the 
application for rezoning. The disclosures provided for in this Code 
section shall be a public record and available for public inspection at 
any time during normal working hours. 


History. — Code 1981, § 36-67A-2, en- 
acted by Ga. L. 1986, p. 1269, § 1; Ga. L. 
1991, p. 1365, § 1. 


RESEARCH REFERENCES 


ALR. — Bias or interest of administra- affecting validity of zoning decision, 4 
tive officer sitting in zoning proceeding as A.L.R.6th 263. 
necessitating disqualification of officer or 


JUDICIAL DECISIONS 


Statute of limitations. — Because the the trial court did not err by denying the 
tolling exception to the statute of limita- defendant’s plea in bar based on the expi- 
tion applied to the failure to disclose a ration of the statute of limitation. Kenerly 
financial interest charge, and the prosecu- v. State, 325 Ga. App. 412, 750 S.E.2d 822 
tion for that charge was timely com- (2013). 
menced after the crime was discovered, 


36-67A-3. Disclosure of campaign contributions. 


(a) When any applicant for rezoning action has made, within two 
years immediately preceding the filing of that applicant’s application 
for the rezoning action, campaign contributions aggregating $250.00 or 
more to a local government official who will consider the application, it 
shall be the duty of the applicant to file a disclosure report with the 
governing authority of the respective local government showing: 


(1) The name and official position of the local government official to 
whom the campaign contribution was made; and 


(2) The dollar amount and description of each campaign contribu- 
tion made by the applicant to the local government official during the 
two years immediately preceding the filing of the application for the 
rezoning action and the date of each such contribution. 


(b) The disclosures required by subsection (a) of this Code section 
shall be filed within ten days after the application for the rezoning 
action is first filed. 
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(c) When any opponent of a rezoning action has made, within two 
years immediately preceding the filing of the rezoning action being 
opposed, campaign contributions aggregating $250.00 or more to a local 
government official of the local government which will consider the 
application, it shall be the duty of the opponent to file a disclosure with 
the governing authority of the respective local government showing: 


(1) The name and official position of the local government official to 
whom the campaign contribution was made; and 


(2) The dollar amount and description of each campaign contribu- 
tion made by the opponent to the local government official during the 
two years immediately preceding the filing of the application for the 
rezoning action and the date of each such contribution. 


(d) The disclosure required by subsection (c) of this Code section 
shall be filed at least five calendar days prior to the first hearing by the 
local government or any of its agencies on the rezoning application. 


History. — Code 1981, § 36-67A-3, en- 1991, p. 1365, § 1; Ga. L. 1993, p. 91, 
acted by Ga. L. 1986, p. 1269, § 1; Ga. L. § 36. 


36-67A-4. Penalties. 


Any person knowingly failing to comply with the requirements of this 
chapter or violating the provisions of this chapter shall be guilty of a 
misdemeanor. 


History. — Code 1981, § 36-67A-4, en- 
acted by Ga. L. 1986, p. 1269, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 1991, p. 1365, § 1. 


JUDICIAL DECISIONS 


Statute of limitations. — Because the the trial court did not err by denying the 
tolling exception to the statute of limita- defendant’s plea in bar based on the expi- 
tion applied to the failure to disclose a ration of the statute of limitation. Kenerly 
financial interest charge, and the prosecu- v. State, 325 Ga. App. 412, 750 S.E.2d 822 
tion for that charge was timely com- (2013). 
menced after the crime was discovered, 


36-67A-5. Appointment of disinterested special master if gov- 
erning authority unable to attain a quorum. 


(a) Where one or more disqualifications required by this chapter 
result in the inability of the governing authority of the county or 
municipality to attain a quorum for the purpose of making a final 
decision when considering a rezoning action, the governing authority 
immediately shall petition the superior court wherein the property 
which is the subject of the rezoning is located for appointment of a 
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disinterested special master for the purpose of hearing evidence regard- 
ing the proposed rezoning action and making a recommendation to the 
petitioning governing authority. The court, in its order appointing the 
special master, shall give such directions for notice and the service 
thereof as well as for the time in which a hearing must be held and 
recommendations issued as are just and appropriate under the circum- 
stances and as are consistent with this chapter. 


(b) The disinterested special master provided for in this Code section 
shall be appointed by the judge or judges of the superior courts of each 
judicial circuit and shall discharge the duties provided for in this Code 
section. The special master so appointed must be a competent attorney 
at law, be of good standing in his profession, and have at least three 
years’ experience in the practice of law. He shall hold office at the 
pleasure of the judge and shall be removable at any time with or 
without cause. The court, in its order appointing the special master, 
shall designate the person or entity responsible for compensating the 
special master at a rate not less than $50.00 per day nor more than 
$250.00 per day for the time actually devoted to the hearing and 
consideration of the matter. 


(c) The special master shall consider any factors relevant in balanc- 
ing the interest in promoting the public health, safety, morality, or 
general welfare against the right to the unrestricted use of property. 


(d) The hearing provided for in this Code section and all records 
pertinent thereto shall be open and available to the public. 


(e) Nothing contained in this Code section shall be construed as a 
delegation of the final decision-making powers of the governing author- 
ity to the special master and the recommendation of the special master 
is not a final decision as to the rezoning action. Where a special master 
has been appointed and has made a recommendation, the disqualifica- 
tion requirement of Code Section 36-67A-2 shall be waived. 


History. — Code 1981, § 36-67A-5, en- Court Rule 46: Life Jackets for the Courts 
acted by Ga. L. 1991, p. 1365, § 1. in the Perfect Storm,” see 15 (No. 4) Ga. 
Law reviews. — For article, “The New St. B. J. 20 (2009). 
Special Master Rule — Uniform Superior 


36-67A-6. Voting on zoning decision if ordinance being adopted 
for first time or ordinance being revised pursuant to 
comprehensive plan. 


Nothing in this chapter shall be construed to prohibit a local 
government official from voting on a zoning decision when the local 
government is adopting a zoning ordinance for the first time or when a 
local government is voting upon a revision of the zoning ordinance 
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initiated by the local government pursuant to a comprehensive plan as 
defined in Chapter 70 of this title. 


History. — Code 1981, § 36-67A-6, en- 
acted by Ga. L. 1991, p. 1365, § 1. 
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CHAPTER 68 
MERGER OF MUNICIPAL GOVERNMENT WITH 
COUNTY 
Sec. containing no municipality 
36-68-1. Constitutional authority; pur- deemed to constitute a consoli- 
pose. dated government; election; 
36-68-2. Optional features of enabling consolidated government to 
local law. constitute a municipal corpora- 
36-68-3. Mandatory features of en- tion as well as a county for 


abling local law. 


certain purposes. 
36-68-4. Conditions under which county 


Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). 


36-68-1. Constitutional authority; purpose. 


This chapter is enacted pursuant to the authority of Article IX, 
Section ITI, Paragraph II, subparagraph (b) of the Constitution. It is the 
purpose of this chapter to grant authority to the General Assembly to 
provide by local law for a form of governmental reorganization whereby 
the charter of a municipality is repealed in order for the county in which 
the municipality is located to succeed to the corporate powers, func- 
tions, rights, assets, and liabilities of the municipality. This chapter 
shall be liberally construed to carry out effectively such purpose. 


History. — Code 1981, § 36-68-1, en- 
acted by Ga. L. 1986, p. 1080, § 1. 


36-68-2. Optional features of enabling local law. 


(a) Subject to the requirements of Code Section 36-68-3, when the 
charter of a municipality is repealed by local law as a part of achieving 
a governmental reorganization described in Code Section 36-68-1, the 
General Assembly may also provide by local law for any of the following 
matters: 


(1) The form of government of the county which is the successor to 
the corporate powers, functions, rights, properties, and obligations of 
the municipality; 


(2) The county to constitute a municipality as well as a county for 
the purposes of the application of the general laws and Constitution 
of this state; 
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(3) The exercise by the county of the powers vested in the former 
municipality and in municipalities generally as well as the powers 
vested in the county and counties generally; 


(4) The county to receive any grants or other types of funds or 
revenues which the former municipality was entitled to receive as 
well as grants or other types of funds or revenues which the county is 
entitled to receive; 


(5) The status of the county relative to any municipalities, other 
than the municipality having its charter repealed, located wholly or 
partially within such county; 


(6) The transfer of all assets and properties of the municipality to 
the county; 


(7) The assumption by the county of all contractual and other 
obligations of the municipality; 


(8) The transfer of employees of the municipality to the county and 
for the preservation of any rights of such employees and their 
beneficiaries existing under any retirement or pension system of the 
municipality; and 


(9) Any other matters reasonably necessary or convenient to 
achieve and implement effectively a governmental reorganization 
described by Code Section 36-68-1. 


(b) A local law enacted pursuant to the authority of subsection (a) of 
this Code section may provide for such procedures, requirements, and 
limitations as may be reasonably necessary to control the subjects 
included within such local law, and the provisions of said subsection (a) 
shall not be construed to limit the manner in which the General 
Assembly may by local law control the subjects described by said 
subsection (a). 


History. — Code 1981, § 36-68-2, en- 
acted by Ga. L. 1986, p. 1080, § 1; Ga. L. 
1987, p. 3, § 36. 


OPINIONS OF THE ATTORNEY GENERAL 


County lines. — Cities locatedin more for consolidating governments of a city 
than one county may be consolidated with and more than one county, the city would 
a county government, however, in the ab- have to give up some of the city’s territory. 
sence of a change in county lines or some 1998 Op. Atty Gen. No. U98-10. 
additional general legislation to provide 


36-68-3. Mandatory features of enabling local law. 


(a) Local laws enacted pursuant to the authority of this chapter shall 
be subject to the following requirements: 
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(1) A local law enacted pursuant to the authority of Code Section 
36-68-2 shall provide for the creation of a special tax district consist- 
ing of the territory lying within the corporate boundaries of the 
municipality for the purpose of the successor county government 
levying a tax therein sufficient to retire the bonded indebtedness of 
the municipality which was outstanding on the effective date of the 
repeal of the charter of the municipality; 


(2) The effectiveness of local laws described in paragraphs (3) and 
(4) of this subsection shall be contingent upon their approval by the 
governing authorities of the affected municipality and county prior to 
the referendums provided for in paragraphs (3) and (4) of this 
subsection; 


(3) The effectiveness of a local law repealing the charter of a 
municipality shall be contingent upon its approval by a majority of 
the voters voting within the municipality and upon the parallel local 
law described by paragraph (4) of this subsection becoming effective; 
and 


(4) The effectiveness of a local law enacted pursuant to the 
authority of Code Section 36-68-2 shall be contingent upon its 
approval by a majority of the voters voting throughout the territorial 
boundaries of the applicable county and upon the parallel local law 
described by paragraph (3) of this subsection becoming effective. 


(b) The requirement for a referendum to repeal a municipal charter 
under paragraph (3) of subsection (a) of this Code section shall apply to 
the repeal of a municipal charter only when such repeal is a part of a 
governmental reorganization described by Code Section 36-68-1. 


History. — Code 1981, § 36-68-3, en- 
acted by Ga. L. 1986, p. 1080, § 1; Ga. L. 
1987, p. 3, § 36; Ga. L. 1993, p. 91, § 36. 


36-68-4. Conditions under which county containing no munici- 
pality deemed to constitute a consolidated govern- 
ment; election; consolidated government to constitute 
a municipal corporation as well as a county for certain 
purposes. 


(a) If as of July 1, 2007, or at any time thereafter there exists in this 
state a county in which no part of any municipal corporation is located, 
then the governing authority of that county may elect that the county 
shall thenceforth be deemed to be and constituted as a consolidated 
government for purposes of the laws of this state. In order to be effective 
under this Code section, the election by the county governing authority 
must comply with all of the following conditions: 
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(1) The election shall be carried out by the adoption of an appro- 
priate resolution by the county governing authority which must be 
adopted by unanimous vote of the members of the governing author- 
ity voting thereon and ratified by a majority of the electors of the 
county voting in a referendum; 


(2) The election must be made by the county governing authority 
within one calendar year after July 1, 2007, or such later date as this 
Code section becomes applicable to the county; 


(3) The county must at the time of election be providing at least 
three of the services specified in subsection (b) of Code Section 
36-30-7.1; and 


(4) Within 30 days after the adoption of the resolution and ratifi- 
cation by the electors of the county a certification of election must be 
filed by the county with the Department of Community Affairs in 
such form and manner as may be specified by the department. 


(b) A county which is constituted as a consolidated government 
under this Code section shall constitute a municipal corporation as well 
as a county for the purpose of the application of the general laws and 
Constitution of this state. Such a county may exercise the powers 
vested in municipalities generally as well as the powers vested in the 
county by general or local law. When similar but not identical laws 
apply to counties and municipalities and a determination must be made 
as to which law applies, the county which is constituted as a consoli- 
dated government may elect which law to proceed under. 


(c) When a county has become subject to this Code section, no 
municipal corporation may thereafter be created in or extend into the 
county. 


History. — Code 1981, § 36-68-4, en- local government law, see 59 Mercer L. 
acted by Ga. L. 2007, p. 588, § 1/HB 109. Rev. 285 (2007) and 60 Mercer L. Rev. 263 
Law reviews. — For survey article on (2008). 
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CHAPTER 69 
MUTUAL AID 
Sec. Sec. 
36-69-1. Short title. 36-69-5. Responsibility for expenses 
36-69-2. “Local emergency” defined. and compensation of employ- 
36-69-3. Extraterritorial cooperation ees. 


and assistance to local law en- 
forcement agencies or fire de- 
partments; commander of oper- 
ations. 
36-69-3.1. Out-of-state contracts and mu- 
tual aid agreements. 
Powers and duties of employ- 
ees of political subdivision or 
institution within the Univer- 
sity System of Georgia or the 
Technical College System of 
Georgia who are rendering aid. 


36-69-4. 


36-69-1. Short title. 


This chapter shall be known and 
Aid Act.” 


History. — Code 1981, § 36-69-1, en- 
acted by Ga. L. 1988, p. 887, § 1. 


36-69-6. Applicability of privileges, im- 
munities, exemptions, and ben- 
efits. 

36-69-7. Liability for acts or omissions 
of responding agency employ- 
ees. 

36-69-8. Construction of chapter. 

36-69-9. Cumulative authority of chap- 
ter. 

36-69-10. Emergencies to which chapter 


not applicable. 


may be cited as the “Georgia Mutual 


36-69-2. “Local emergency” defined. 


As used in this chapter, the term “local emergency” means the 
existence of conditions of extreme peril to the safety of persons and 
property within the territorial limits of a political subdivision of the 
state or on a campus of an institution within the University System of 
Georgia or the Technical College System of Georgia caused by natural 
disasters, riots, civil disturbances, or other situations presenting major 
law enforcement and other public safety problems, which conditions are 
or are likely to be beyond the control of the services, personnel, 
equipment, and facilities of that political subdivision of the state and 
which require the combined forces of other political subdivisions of the 
state to combat. 


History. — Code 1981, § 36-69-2, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 1; Ga. L. 2018, p. 550, 
§ 5-4/SB 407. 

The 2018 amendment, effective July 
1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 
tem of Georgia” in this Code section. 


Editor’s notes. — Ga. L. 2018, p. 550, 
§ 5-4/SB 407, which amended this Code 
section, purported to amend Code Section 
36-36-2 but actually amended Code Sec- 
tion 36-69-2. 
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36-69-3. Extraterritorial cooperation and assistance to local 
law enforcement agencies or fire departments; com- 
mander of operations. 


(a)(1) Upon the request of a local law enforcement agency for 
assistance in a local emergency, in the prevention or detection of 
violations of any law, in the apprehension or arrest of any person who 
violates a criminal law of this state, or in any criminal case, the chief 
of police or public safety director of any municipality or chief of police 
or public safety director of any county police force may, with the 
approval of the governing authority of any such officer’s political 
subdivision, and the sheriff of any county may cooperate with and 
render assistance extraterritorially to such local law enforcement 
agency requesting the same. 


(2)(A) Upon the request of a local law enforcement agency for 
assistance in a local emergency, in the prevention or detection of 
violations of any law, in the apprehension or arrest of any person 
who violates a criminal law of this state, or in any criminal case, 
the public safety director or chief of police of any institution within 
the University System of Georgia or the Technical College System 
of Georgia may, with the approval of the president of such institu- 
tion, cooperate with and render assistance extraterritorially to 
such law enforcement agency requesting the same. 


(B) Upon the request for assistance in a local emergency, in the 
prevention or detection of violations of any law, in the apprehen- 
sion or arrest of any person who violates a criminal law of this 
state, or in any criminal case, which request is made by a public 
safety director or chief of police of any institution within the 
University System of Georgia or the Technical College System of 
Georgia after approval by the president of such institution, the 
chief of police or public safety director of any municipality or any 
county police force may, with the approval of the governing author- 
ity of any such officer’s political subdivision and the sheriff of the 
county, cooperate with and render assistance extraterritorially to 
such law enforcement agency of the institution requesting the 
same. 


(b) Upon the request of any local fire department for assistance in a 
local emergency, in preventing or suppressing a fire, or in protecting life 
and property, the fire chief or public safety director of any local political 
subdivision may, with the approval of the governing authority of such 
political subdivision, cooperate with and render assistance extraterri- 
torially to such local fire department requesting the same. 


(c) Upon the request of any local law enforcement agency or local 
director of emergency medical services for assistance in a local emer- 
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gency or in transporting wounded, injured, or sick persons to a place 
where medical or hospital care is furnished, emergency medical tech- 
nicians employed by a political subdivision may, with the approval of 
the governing authority of such political subdivision, cooperate with 
and render assistance extraterritorially to such local law enforcement 


agency or local director of emergency services. 


(d) Authorization for furnishing assistance extraterritorially may be 
granted by the sheriff of any county or the governing authority of a local 
political subdivision or the president of an institution within the 
University System of Georgia or the Technical College System of 
Georgia to any of its agencies or employees covered by this Code section 
prior to any occurrence resulting in the need for such assistance; 
provided, however, that any prior authorization granted by the presi- 
dent of an institution within the University System of Georgia or the 
Technical College System of Georgia for the furnishing of assistance 
extraterritorially must be submitted to and approved by the board of 
regents or the State Board of the Technical College System of Georgia, 
respectively, before it becomes effective. Such authorization may pro- 
vide limitations and restrictions on such assistance furnished extrater- 
ritorially, provided that such limitations and restrictions do not conflict 
with the provisions of Code Sections 36-69-4 through 36-69-6. 


(e) The senior officer of the public safety agency of a political 
subdivision or institution within the University System of Georgia or 
the Technical College System of Georgia which requests assistance in a 
local emergency as provided in this Code section shall be in command of 
the local emergency as to strategy, tactics, and overall direction of the 
operations with respect to the public safety officers and employees 
rendering assistance extraterritorially at the request of such public 
safety agency. All orders or directions regarding the operations of the 
public safety officers and employees rendering assistance extraterrito- 
rially shall be relayed to the senior officer in command of the public 
safety agency rendering assistance extraterritorially. 


History. — Code 1981, § 36-69-3, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 2; Ga. L. 2018, p. 550, 
§ 5-3/SB 407. 

The 2018 amendment, effective July 
1, 2018, inserted “or the Technical College 
System of Georgia” throughout this Code 
section; in subparagraph (a)(2)(B), deleted 
“chief of police or public safety director of” 
following “municipality or” in the middle, 


substituted “subdivision and the sheriff of 
the county, cooperate” for “subdivision, 
and the sheriff of the county may cooper- 
ate” near the end; and inserted “or the 
State Board of the Technical College Sys- 
tem of Georgia, respectively,” near the end 
of the first sentence of subsection (d). 

Law reviews. — For article on the 
2018 amendment of this Code section, see 
35 Ga. St. U. L. Rev. 45 (2018). 
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36-69-3.1. Out-of-state contracts and mutual aid agreements. 


Any county or municipality in this state shall be authorized to enter 
into contracts and mutual aid agreements with counties or municipal- 
ities of any other state or with any agency of the United States for the 
provision of law enforcement services in a local emergency to the extent 
that the laws of such other state or the United States permit such joint 
contracts or agreements to furnish one another assistance in law 
enforcement. Any such contract or mutual aid agreement shall have 
incorporated therein the provisions of Code Sections 36-69-4 through 
36-69-8. Any such contract or mutual aid agreement entered into by a 
county shall not become effective until approved by the sheriff of such 
county. 


History. — Code 1981, § 36-69-3.1, en- 
acted by Ga. L. 1991, p. 1311, § 1. 


36-69-4. Powers and duties of employees of political subdivision 
or institution within the University System of Georgia 
or the Technical College System of Georgia who are 
rendering aid. 


Whenever the employees of any political subdivision or institution 
within the University System of Georgia or the Technical College 
System of Georgia are rendering aid outside their political subdivision 
or campus, respectively, and pursuant to the authority contained in this 
chapter, such employees shall have the same powers, duties, rights, 
privileges, and immunities as if they were performing their duties in 
the political subdivision or on the campus of the institution in which 
they are normally employed. 


History. — Code 1981, § 36-69-4, en- Editor’s notes. — Ga. L. 2018, p. 550, 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. § 5-4/SB 407, which amended this Code 
1990, p. 1959, § 3; Ga. L. 2018, p. 550, section, purported to amend Code Section 
§ 5-4/SB 407. 36-36-4 but actually amended Code Sec- 

The 2018 amendment, effective July tion 36-69-4. 

1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 
tem of Georgia” in this Code section. 


36-69-5. Responsibility for expenses and compensation of em- 
ployees. 


Unless otherwise provided by contract, the political subdivision or 
institution within the University System of Georgia or the Technical 
College System of Georgia which furnishes any equipment pursuant to 
this chapter shall bear the loss or damage to such equipment and shall 
pay any expense incurred in the operation and maintenance thereof. 
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Unless otherwise provided by contract, the political subdivision or 
institution within the University System of Georgia or the Technical 
College System of Georgia furnishing aid pursuant to this chapter shall 
compensate its employees during the time of rendering of such aid and 
shall defray the actual travel and maintenance expenses of such 
employees while they are rendering such aid. Such compensation shall 
include any amounts paid or due for compensation due to personal 
injury or death while such employees are engaged in rendering such 
aid. 


History. — Code 1981, § 36-69-5, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 4; Ga. L. 2018, p. 550, 
§ 5-4/SB 407. 

The 2018 amendment, effective July 
1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 


tem of Georgia” throughout this Code sec- 
tion. 

Editor’s notes. — Ga. L. 2018, p. 550, 
§ 5-4/SB 407, which amended this Code 
section, purported to amend Code Section 
36-36-5 but actually amended Code Sec- 
tion 36-69-5. 


36-69-6. Applicability of privileges, immunities, exemptions, 
and benefits. 


All of the privileges and immunities from liability; exemption from 
laws, ordinances, and rules; and all pension, insurance, relief, disabil- 
ity, workers’ compensation, salary, death, and other benefits which 
apply to the activity of such officers, agents, or employees of any such 
political subdivision or institution within the University System of 
Georgia or the Technical College System of Georgia when performing 
their respective functions within the territorial limits of their respec- 
tive political subdivisions or campuses shall apply to such officers, 
agents, or employees to the same degree, manner, and extent while 
engaged in the performance of any of their functions and duties 
extraterritorially under the provisions of this chapter relating to 
mutual aid. The provisions of this Code section shall apply with equal 
effect to paid, volunteer, and auxiliary employees. 


History. — Code 1981, § 36-69-6, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 5; Ga. L. 2018, p. 550, 
§ 5-4/SB 407. 

The 2018 amendment, effective July 
1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 


tem of Georgia” in the first sentence of this 
Code section. 

Editor’s notes. — Ga. L. 2018, p. 550, 
§ 5-4/SB 407, which amended this Code 
section, purported to amend Code Section 
36-36-6 but actually amended Code Sec- 
tion 36-69-6. 


36-69-7. Liability for acts or omissions of responding agency 
employees. 


Neither a public safety agency which requests assistance pursuant to 


Code Section 36-69-3 nor the political subdivision or institution of the 
University System of Georgia or the Technical College System of 
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Georgia in which the public safety agency is located shall be liable for 
any acts or omissions of employees of a responding public safety agency 


rendering assistance extraterritorially under the provisions of this 


chapter. 


History. — Code 1981, § 36-69-7, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 6; Ga. L. 2018, p. 550, 
§ 5-4/SB 407. 

The 2018 amendment, effective July 


Editor’s notes. — Ga. L. 2018, p. 550, 
§ 5-4/SB 407, which amended this Code 
section, purported to amend Code Section 
36-36-7 but actually amended Code Sec- 
tion 36-69-7. 


1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 
tem of Georgia” in this Code section. 


36-69-8. Construction of chapter. 


(a) The provisions of this chapter shall not be construed as creating 
a duty on the part of any public safety agency of a local political 
subdivision or institution within the University System of Georgia or 
the Technical College System of Georgia to respond to a request from 
any public safety agency of another local political subdivision or 
institution of the University System of Georgia or the Technical College 
System of Georgia as authorized in Code Section 36-69-3. 


(b) Notwithstanding the provisions of subsection (e) of Code Section 
36-69-83, the provisions of this chapter shall not be construed as creating 
a duty on the part of a public safety agency rendering assistance 
extraterritorially to stay at the scene of a local emergency for any 
length of time. Such responding public safety agency may depart the 
scene of a local emergency at any time at the discretion of the officer in 
command of the public safety agency rendering assistance extraterri- 
torially at the scene of the local emergency. 


History. — Code 1981, § 36-69-8, en- 
acted by Ga. L. 1988, p. 887, § 1; Ga. L. 
1990, p. 1959, § 7; Ga. L. 2018, p. 550, 
§ 5-4/SB 407. 

The 2018 amendment, effective July 
1, 2018, inserted “or the Technical College 
System of Georgia” after “University Sys- 
tem of Georgia” in subsection (a). 


Editor’s notes. — Ga. L. 2018, p. 550, 
§ 5-4/SB 407, which amended this Code 
section, purported to amend Code Section 
36-36-8 but actually amended Code Sec- 
tion 36-69-8. 


36-69-9. Cumulative authority of chapter. 


(a) The authority of this chapter shall be cumulative to and in 
addition to mutual aid resource pacts authorized under Chapter 6 of 
Title 25 or contracts between political subdivisions for the provision of 
services authorized under Section II of Article IX of the Constitution. 
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(b) The authority of this chapter shall be cumulative to and in 
addition to any rights, powers, or authority exercised by the sheriffs of 
this state as of July 1, 1988. 


History. — Code 1981, § 36-69-9, en- 
acted by Ga. L. 1988, p. 887, § 1. 


36-69-10. Emergencies to which chapter not applicable. 


The provisions of this chapter shall not apply to any emergency in 
which the chief executive of a political subdivision assigns or makes 
available for duty the employees, property, or equipment of the subdi- 
vision relating to fire fighting, engineering, rescue, health, medical and 
related services, and to police, transportation, construction, and similar 
items or services for emergency management purposes outside of the 
physical limits of the subdivision as provided in Code Section 38-3-27. 


History. — Code 1981, § 36-69-10, en- 
acted by Ga. L. 1988, p. 887, § 1. 
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T.36, C.69A LOCAL GOVERNMENT 36-69A-3 
CHAPTER 69A 
INTERLOCAL COOPERATION 


Sec. Sec. 

36-69A-1. Short title. and approval by officers or 

36-69A-2. Purpose. agencies with applicable pow- 

36-69A-3. Definitions. ers of control. 

36-69A-4. Joint exercise of powers, privi- 36-69A-7. Powers of counties or munici- 
leges, or authority; agreements palities in carrying out agree- 
with public agencies of other ments. 
states; required information 36-69A-8. Contracts with agencies of 
and provisions; limitations on other states for the perfor- 
contracts. mance of governmental ser- 

36-69A-5. Preservation of sovereign im- vices, activities, or undertak- 
munity. ings. 


36-69A-6. Submission of agreements to 36-69A-9. Cumulative authority. 
36-69A-1. Short title. 


This chapter shall be known and may be cited as the “Interlocal 
Cooperation Act.” 


History. — Code 1981, § 36-69A-1, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-2. Purpose. 


It is the purpose of this chapter to permit counties and municipalities 
in this state the most efficient use of their powers by enabling them to 
cooperate with localities in other states on a basis of mutual advantage 
and provide services and facilities in a manner and pursuant to forms 
of governmental organization that will accord best with geographic, 
economic, population, and other factors influencing the needs and 
development of local communities. 


History. — Code 1981, § 36-69A-2, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-3. Definitions. 


As used in this chapter, the term: 
(1) “Public agency” means: 


(A) Any political subdivision of this state other than a county 
school district or independent school district; 


(B) Any volunteer fire department; 


(C) Any volunteer rescue squad; 
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(D) Any agency of the state government or of the United States; 
and 


(E) Any political subdivision of another state. 
(2) “State” means a state of the United States. 


History. — Code 1981, § 36-69A-3, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-4. Joint exercise of powers, privileges, or authority; 
agreements with public agencies of other states; re- 
quired information and provisions; limitations on 
contracts. 


(a) Any power or powers, privileges, or authority exercised or capable 
of exercise by a public agency of this state may be exercised and enjoyed 
jointly with any other public agency of any other state or of the United 
States to the extent that laws of such other state or of the United States 
permit such joint exercise or enjoyment. The authority for joint or 
cooperative action of political subdivisions shall apply to powers, 
privileges, or authority vested in, funded by, or under the control of 
their governing bodies. 


(b) Any public agency in this state may enter into agreements with a 
public agency in another state for joint or cooperative action pursuant 
to the provisions of this chapter to effectuate the purposes of this 
chapter. Appropriate action of the governing bodies of the participating 
public agencies by resolution or otherwise pursuant to law shall be 
necessary before any such agreement may enter into force. Any such 
agreement shall be subject to the requirements provided by the Con- 
stitution and general laws of this state with respect to intergovernmen- 
tal contracts. 


(c) Any such agreement shall specify the following: 


(1) The precise organization, composition, and nature of any sep- 
arate legal or administrative entity or entities created thereby, which 
may include, but is not limited to, a corporation not for profit, 
together with the powers delegated to such a corporation; 


(2) Its purpose or purposes; 


(3) The manner of financing the joint or cooperative undertaking 
and of establishing and maintaining a budget for such undertaking; 


(4) The permissible method or methods to be employed in accom- 
plishing the partial or complete termination of the agreement and for 
disposing of property upon such partial or complete termination; and 


(5) Any other necessary and proper matters. 
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(d) In the event that the agreement does not establish a separate 
legal entity or entities to conduct the joint or cooperative undertaking, 
the agreement shall, in addition to the requirements of subsection (c) of 
this Code section contain the following: 


(1) Provision for an administrator or a joint board responsible for 
administering the joint or cooperative undertaking. In the case of a 
joint board, public agencies party to the agreement shall be repre- 
sented; and 


(2) The manner of acquiring, holding, and disposing of real and 
personal property used in the joint or cooperative undertaking. 


(e)(1) No agreement made pursuant to this chapter shall relieve any 
public agency of any obligation or responsibility imposed upon it by 
law, except that, to the extent of actual and timely performance 
thereof by a joint board or other legal or administrative entity or 
entities created by an agreement made hereunder, those perfor- 
mances may be offered in satisfaction of the obligation or responsi- 
bility. 


(2)(A) A separate legal or administrative entity, created by 
interlocal agreement under this chapter, is not empowered to: 


(i) Assess, levy, or collect ad valorem taxes; 
(ii) Issue general obligation bonds; or 
(iii) Exercise the power of eminent domain. 


(B) However, to the extent that the participating political sub- 
divisions possess such powers, the political subdivisions may 
exercise such powers on behalf and for the benefit of the separate 
legal or administrative entity. 


(f)(1) Any agreement under this chapter shall contain provisions for 
the following: 


(A) The contract shall terminate absolutely and without further 
obligation on the part of the county or municipality at the close of 
the calendar year in which it was executed and at the close of each 
succeeding calendar year for which it may be renewed as provided 
in this Code section; 


(B) The contract may provide for automatic renewal unless 
positive action is taken by the county or municipality to terminate 
such contract, and the nature of such action shall be determined by 
the county or municipality and specified in the contract; 


(C) The contract shall state the total obligation of the county or 
municipality for the calendar year of execution and shall further 
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state the total obligation which will be incurred in each calendar 
year renewal term, if renewed; and 


(D) The contract shall provide that title to any supplies, mate- 
rials, equipment, or other personal property shall remain in the 
vendor until fully paid for by the county or municipality. 


(2) In addition to the provisions enumerated in paragraph (1) of 
this subsection, any contract authorized by this chapter may include: 


(A) A provision which requires that the contract will terminate 
immediately and absolutely at such time as appropriated and 
otherwise unobligated funds are no longer available to satisfy the 
obligations of the county or municipality under the contract; or 


(B) Any other provision reasonably necessary to protect the 
interests of the county or municipality. 


(3) Any contract developed under this chapter containing the 
provisions enumerated in paragraph (1) of this subsection shall be 
deemed to obligate the county or municipality only for those sums 
payable during the calendar year of execution or, in the event of a 
renewal by the county or municipality, for those sums payable in the 
individual calendar year renewal term. 


(4) No contract developed and executed pursuant to this chapter 
shall be deemed to create a debt of the county or municipality for the 
payment of any sum beyond the calendar year of execution or, in the 
event of a renewal, beyond the calendar year of such renewal. 


(5) No contract developed and executed pursuant to this chapter 
may be delivered if the principal portion of such contract, when added 
to the amount of debt incurred by any county or municipality 
pursuant to Article IX, Section V, Paragraph I of the Constitution of 
Georgia, exceeds 10 percent of the assessed value of all taxable 
property within such county or municipality. 


History. — Code 1981, § 36-69A-4, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-5. Preservation of sovereign immunity. 


An agreement entered into pursuant to this chapter between or 
among one or more counties or municipalities of this state and one or 
more public agencies of another state or of the United States shall not 
constitute a waiver of sovereign immunity. All of the privileges and 
immunities from liability; exemption from laws, ordinances, and rules; 
and all pension, insurance, relief, disability, workers’ compensation, 
salary, death, and other benefits which apply to the activity of such 
officers, agents, or employees of any such political subdivision or 
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institution within the University System of Georgia when performing 
their respective functions within the territorial limits of their respec- 
tive political subdivisions or campuses shall apply to such officers, 
agents, or employees to the same degree, manner, and extent while 
engaged in the performance of any of their functions and duties 
extraterritorially under the provisions of this chapter relating to 
mutual aid. The provisions of this Code section shall apply with equal 
effect to paid, volunteer, and auxiliary employees. In any case or 
controversy involving performance or interpretation thereof or liability 
thereunder, no action may be brought except in the state or superior 
court of the county in this state which executed the agreement or the 
county in this state in which a city in this state is located which 
executed the agreement. 


History. — Code 1981, § 36-69A-5, en- Accountability Seriously in the Eleventh 
acted by Ga. L. 2005, p. 686, § 1/HB 570. Amendment Arm of the State Doctrine,” 
Law reviews. — For comment, “Keep- see 64 Emory L.J. 819 (2015). 
ing the Arms in Touch: Taking Political 


36-69A-6. Submission of agreements to and approval by officers 
or agencies with applicable powers of control. 


In the event that an agreement made pursuant to this chapter shall 
deal in whole or in part with the provision of services or facilities with 
regard to which an officer or agency of the state government has 
constitutional or statutory powers of control, the agreement shall, as a 
condition precedent to its entry into force, be submitted to the state 
officer or agency having such power of control and shall be approved or 
disapproved by such state officer or agency as to all matters within such 
officer’s or agency’s jurisdiction. 


History. — Code 1981, § 36-69A-6, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-7. Powers of counties or municipalities in carrying out 
agreements. 


Any county or municipality entering into an agreement pursuant to 
this chapter may appropriate funds and may sell, lease, give, or 
otherwise supply the administrative joint board or other legal or 
administrative entity created to operate the joint or cooperative under- 
taking by providing such personnel or services therefor as may be 
within its legal power to furnish. 


History. — Code 1981, § 36-69A-7, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 
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36-69A-8. Contracts with agencies of other states for the perfor- 
mance of governmental services, activities, or under- 
takings. 


Any one or more counties or municipalities in this state may contract 
with any one or more public agencies of another state to perform any 
governmental service, activity, or undertaking which each public 
agency entering into the contract is authorized by law to perform; 
provided, however, that such contract shall be authorized by the 
governing body of each party to the contract. Such contract shall set 
forth fully the purposes, powers, rights, objectives, and responsibilities 
of the contracting parties. 


History. — Code 1981, § 36-69A-8, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 


36-69A-9. Cumulative authority. 


The authority of this chapter shall be cumulative to and in addition 
to any rights, powers, or authority otherwise authorized under the 
Constitution or general laws of this state. 


History. — Code 1981, § 36-69A-9, en- 
acted by Ga. L. 2005, p. 686, § 1/HB 570. 
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T.36, C.70 


LOCAL GOVERNMENT 


CHAPTER 70 


36-70-1 


COORDINATED AND COMPREHENSIVE PLANNING 
AND SERVICE DELIVERY BY COUNTIES AND 


Sec. 
36-70-1. 


36-70-2. 
36-70-3. 


36-70-4. 


36-70-5. 


36-70-6. 


36-70-20. 


MUNICIPALITIES 
Article 1 Sec. 
Planning 36-70-21. Deadline date for implemen- 


Legislative intent and pur- 
pose. 

Definitions. 

Powers of municipalities and 
counties. 

Municipality and county as 
members of regional commis- 
sions; membership dues; par- 
ticipation in compiling De- 
partment of Community 
Affairs data base. 

Effect of chapter on county 
and municipal zoning powers. 
Promotion of deployment of 
broadband services by broad- 
band services providers. 


Article 2 
Service Delivery 


Legislative intent. 


Administrative rules and regula- 
tions. — Grants of the OneGeorgia Au- 
thority, Official Compilation of the Rules 
and Regulations of the State of Georgia, 


Title 413. 


36-70-22. 
36-70-23. 
36-70-24. 
36-70-25. 
36-70-25.1. 
36-70-26. 


36-70-27. 


36-70-28. 


tation agreement. 

Date for process initiation. 
Required components. 
Criteria for service delivery 
strategy. 

Approval; extension of dead- 
line date. 
Dispute 
dures. 
Required filing; verification of 
components. 

Limitation of funding for proj- 
ects inconsistent with strat- 
egy. 

“Affected municipality” de- 
fined; review and revision of 
strategy. 


resolution proce- 


The Life Sciences Facilities Fund Loan 
Program Description, Official Compilation 
of the Rules and Regulations of the State 
of Georgia, Department of Community Af- 
fairs, Chapter 110-25. 


ARTICLE 1 
PLANNING 


36-70-1. Legislative intent and purpose. 


The local governments of the State of Georgia are of vital importance 
to the state and its citizens. The state has an essential public interest 
in promoting, developing, sustaining, and assisting local governments. 
In addition, the natural resources, environment, and vital areas of the 
state are of vital importance to the state and its citizens. The state has 
an essential public interest in protecting and preserving the natural 
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resources, the environment, and the vital areas of the state. The 
purpose of this article is to provide for local governments to serve these 
essential public interests of the state by authorizing and promoting the 
establishment, implementation, and performance of coordinated and 
comprehensive planning by municipal governments and county govern- 
ments, and this article shall be construed liberally to achieve that end. 
This article is enacted pursuant to the authority granted the General 
Assembly in the Constitution of the State of Georgia, including, but not 
limited to, the authority provided in Article ITI, Section VI, Paragraphs 
I and II(a)(1) and Article IX, Section II, Paragraphs III and IV. 


History. — Code 1981, § 36-70-1, en- Wetlands: Values, Trends, and Legal Sta- 
acted by Ga. L. 1989, p. 1317, § 4.1;Ga.L. tus,” see 41 Mercer L. Rev. 791 (1990). For 
1997, p. 1567, § 1. annual survey on local government law, 

Law reviews. — For article, “Georgia see 69 Mercer L. Rev. 205 (2017). 


36-70-2. Definitions. 


As used in this chapter, the term: 


(1) “Comprehensive plan” means any plan by a county or munici- 
pality covering such county or municipality proposed or prepared 
pursuant to the minimum standards and procedures for preparation 
of comprehensive plans and for implementation of comprehensive 
plans established by the department. 


(2) “Coordinated and comprehensive planning” means planning by 
counties and municipalities undertaken in accordance with the 
minimum standards and procedures for preparation of plans, for 
implementation of plans, and for participation in the coordinated and 
comprehensive planning process, as established by the department. 


(3) “County” means any county of this state. 


(4) “Department” means the Department of Community Affairs of 
the State of Georgia created pursuant to Article 1 of Chapter 8 of Title 
50. 


(5) “Governing authority” or “governing body” means the board of 
commissioners of a county, sole commissioner of a county, council, 
commissioners, or other governing authority for a county or munici- 
pality. 


(5.1) “Inactive municipality” means any municipality which has 
not for a period of three consecutive calendar years carried out any of 
the following activities: 


(A) The levying or collecting of any taxes or fees; 


(B) The provision of any of the following governmental services: 
water; sewage; garbage collection; police protection; fire protection; 
or library; or 
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(C) The holding of a municipal election. 


(5.2) “Local government” means any county as defined in para- 
graph (3) of this Code section or any municipality as defined in 
paragraph (7) of this Code section. The term does not include any 
school district of this state nor any sheriff, clerk of the superior court, 
judge of the probate court, or tax commissioner or the office, person- 
nel, or services provided by such elected officials. 


(5.3) “Mechanisms” includes, but is not limited to, intergovern- 
mental agreements, ordinances, resolutions, and local Acts of the 
General Assembly in effect on July 1, 1997, or executed thereafter. 


(6) “Minimum standards and procedures” means the minimum 
standards and procedures for preparation of comprehensive plans, for 
implementation of comprehensive plans, and for participation in the 
coordinated and comprehensive planning process, as established by 
the department, in accordance with Article 1 of Chapter 8 of Title 50. 
Minimum standards and procedures shall include any standards and 
procedures for such purposes prescribed by a regional commission for 
counties and municipalities within its region and approved in ad- 
vance by the department. 


(7) “Municipality” means any municipal corporation of the state 
and any consolidated city-county government of the state. 


(8) “Region” means the territorial area within the boundaries of 
operation for any regional commission, as such boundaries shall be 
established from time to time by the board of the department. 


(9) “Regional commission” means a regional commission estab- 
lished under Article 2 of Chapter 8 of Title 50. 


History. — Code 1981, § 36-70-2, en- § 36; Ga. L. 1997, p. 1567, § 1; Ga. L. 
acted by Ga. L. 1989, p. 13817, § 4.1;Ga.L. 2004, p. 585, § 1; Ga. L. 2008, p. 181, 
1992, p. 2056, $ 1; Ga. L. 1993, p. 91, § 16/HB 1216. 


36-70-3. Powers of municipalities and counties. 


The governing bodies of municipalities and counties are authorized: 


(1) To develop, or to cause to be developed pursuant to a contract or 
other arrangement approved by the governing body, a comprehensive 
plan; 


(2) To develop, establish, and implement land use regulations 
which are consistent with the comprehensive plan of the municipality 
or county, as the case may be; 


(3) To develop, establish, and implement a plan for capital im- 
provements which conforms to minimum standards and procedures 
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and to make any capital improvements plan a part of the compre- 
hensive plan of the municipality or county, as the case may be; 


(4) To employ personnel, or to enter into contracts with a regional 
commission or other public or private entity, to assist the municipal- 
ity or county in developing, establishing, and implementing its 
comprehensive plan; 


(5) To contract with one or more counties or municipalities, or 
both, for assistance in developing, establishing, and implementing a 
comprehensive plan, regardless of whether the contract is to obtain 
such assistance or to provide such assistance; and 


(6) To take all action necessary or desirable to further the policy of 
the state for coordinated and comprehensive planning, without 
regard for whether any such action is specifically mentioned in this 
article or is otherwise specifically granted by law. 


History. — Code 1981, § 36-70-3, en- 
acted by Ga. L. 1997, p. 1567, § 1; Ga. L. 
2008, p. 181, § 16/HB 1216. 


36-70-4. Municipality and county as members of regional com- 
missions; membership dues; participation in compiling 
Department of Community Affairs data base. 


(a) Each municipality and county shall automatically be a member of 
the regional commission for the region which includes such municipal- 
ity or county, as the case may be. 


(b) Each municipality and county shall pay, when and as they 
become due, the annual dues required for membership in its regional 
commission. 


(c) Each municipality and county shall participate in compiling a 
Georgia data base and network, coordinated by the department, to 
serve as a comprehensive source of information available, in an 
accessible form, to local governments and state agencies. 


History. — Code 1981, § 36-70-4, en- 1997, p. 1567, § 1; Ga. L. 2008, p. 181, 
acted by Ga. L. 1989, p. 13817, § 4.1; Ga.L. § 16/HB 1216. 


36-70-5. Effect of chapter on county and municipal zoning pow- 
ers. 


(a) Except as provided in subsection (b) of this Code section, nothing 
in this article shall limit or compromise the right of the governing body 
of any county or municipality to exercise the power of zoning. 

(b) Any municipality which is as of April 17, 1992, an inactive 
municipality shall not on or after April 17, 1992, exercise any powers 
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under this article or exercise any zoning powers, until and unless the 
municipality is restored to active status by the enactment of an 
appropriate new or amended charter by local Act of the General 
Assembly. Any municipality which becomes an inactive municipality 
after April 17, 1992, shall not after becoming inactive exercise powers 
under this article or exercise any zoning powers, until and unless the 
municipality is restored to active status by the enactment of an 
appropriate new or amended charter by local Act of the General 
Assembly. 


(c) Any county which has located within its boundaries all or any 
part of any inactive municipality shall have full authority to exercise 
through its governing body all planning and zoning powers within the 
area of such inactive municipality within the county, in the same 
manner as if such area were an unincorporated area. 


History. — Code 1981, § 36-70-5, en- 
acted by Ga. L. 1989, p. 1317, § 4.1; Ga. L. 
1992, p. 2056, § 2; Ga. L. 19938, p. 91, 
§ 36; Ga. L. 1997, p. 1567, § 1. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 1992, “April 17, 
1992” was substituted for “the effective 
date of this subsection” in three places in 
subsection (b). 


36-70-6. Promotion of deployment of broadband services by 
broadband services providers. 


(a) As used in this Code section, the terms “broadband services” and 
“broadband services provider” shall have the same meanings as pro- 


vided in Code Section 50-40-1. 


(b) The governing bodies of municipalities and counties shall provide 
in any comprehensive plan for the promotion of the deployment of 
broadband services by broadband services providers. 


History. — Code 1981, § 36-70-6, en- 
acted by Ga. L. 2018, p. 629, § 3-1/SB 402. 

Effective date. — This Code section 
became effective May 7, 2018. 

Cross references. — Competitive 
Emerging Communications Technologies 
Act of 2006, § 46-5-220. Promotion and 
deployment of broadband services, T. 50, 
C. 40. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2018, “Code 
Section 50-40-1” was substituted for “Code 
Section 50-39-1” at the end of subsection 
(a). 

Editor’s notes. — Ga. L. 2018, p. 629, 
§ 1/SB 402, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as the ‘Achieving 
Connectivity Everywhere (ACE) Act.’” 
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ARTICLE 2 
SERVICE DELIVERY 


36-70-20. Legislative intent. 


The intent of this article is to provide a flexible framework within 
which local governments in each county can develop a service delivery 
system that is both efficient and responsive to citizens in their county. 
The General Assembly recognizes that the unique characteristics of 
each county throughout the state preclude a mandated legislative 
outcome for the delivery of services in every county. The process 
provided by this article is intended to minimize inefficiencies resulting 
from duplication of services and competition between local govern- 
ments and to provide a mechanism to resolve disputes over local 
government service delivery, funding equity, and land use. The local 
government service delivery process should result in the minimization 
of noncompatible municipal and county land use plans and in a simple, 
concise agreement describing which local governments will provide 
which service in specified areas within a county and how provision of 


such services will be funded. 


History. — Code 1981, § 36-70-20, en- 
acted by Ga. L. 1997, p. 1567, § 1. 


Law reviews. — For annual survey of 


local government law, see 58 Mercer L. 
Rev. 267 (2006). 


JUDICIAL DECISIONS 


Jurisdiction. — When consent decrees 
were issued in an environmental suit 
against a city, and a municipality's incor- 
poration led to service delivery proceed- 
ings in state court ten years later, the 
federal court lacked jurisdiction to enjoin 
the parties from pursuing the service de- 
livery proceedings in state court under 
Georgia’s Service Delivery Strategy Act, 
0.C.G.A. § 36-70-20 et seq., because the 
“in aid of its jurisdiction” exception in the 
Anti-Injunction Act did not apply, and the 
federal court lacked supplemental juris- 
diction over the state service delivery pro- 
ceeding issues under 28 U.S.C. § 1367. 
Upper Chattahoochee Riverkeeper Fund, 
Inc. v. City of Atlanta, 701 F.3d 669 (11th 
Cir. 2012). 

Scope of trial court’s authority. — 
Trial court’s ruling that sovereign immu- 
nity did not bar claims under the Service 
Delivery Strategy Act, O.C.G.A. 
§ 36-70-20 et seq., specifically O.C.G.A. 


§ 36-70-25.1(d)(2), was affirmed because 
sovereign immunity was waived only to 
the extent of the statute, which extends no 
further than the remedies specifically au- 
thorized by the Act and the trial court 
could not exceed the scope of 
§ 36-70-25.1(d)(2) by granting relief not 
provided therein for claims brought under 
the Act. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Declaratory and injunctive relief 
effectively denied. — Because the strat- 
egies by a county and the municipalities 
within the county under the Service De- 
livery Strategic Act, O.C.G.A. § 36-70-20 
et seq., had nothing to do with a develop- 
er’s actions, given that it was not the 
decision of the developer, or any individ- 
ual property owner, to control the prop- 
erty owner’s supplier of water, the devel- 
oper was properly granted summary 
judgment in a city’s action for declaratory 
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and injunctive relief. Also, the city’s quest 
to overturn the May 2005 service delivery 
strategy was rendered moot by the enact- 
ment of later strategy. City of Demorest v. 
Town of Mt. Airy, 282 Ga. 653, 653 S.E.2d 
43 (2007). 

Effect on existing utility authori- 
ties. — Water authority’s claims for de- 
claratory relief and to enjoin a county and 
a city from encroaching on its territory 
were rejected as a service agreement be- 


LOCAL GOVERNMENT 


36-70-23 


tween the parties under the Service Deliv- 
ery Act, O.C.G.A. § 36-70-20 et seq., law- 
fully limited the authority’s territory, 
which had been granted in the authority’s 
creating legislation. Aleovy Shores Water 
& Sewerage Auth. v. Jasper County, 277 
Ga. App. 341, 626 S.E.2d 560 (2006). 

Cited in Higdon v. City of Senoia, 273 
Ga. 83, 538 S.E.2d 39 (2000); Cobb County 
v. City of Smyrna, 270 Ga. App. 471, 606 
S.E.2d 667 (2004). 


36-70-21. Deadline date for implementation agreement. 


Each county and municipality shall execute an agreement for the 
implementation of a local government service delivery strategy as set 
forth in this article by July 1, 1999. 


History. — Code 1981, § 36-70-21, en- 
acted by Ga. L. 1997, p. 1567, § 1. 


36-70-22. Date for process initiation. 


Each county shall initiate the process for developing a local govern- 
ment service delivery strategy after July 1, 1997, but no later than 
January 1, 1998. Initiation of the strategy shall be accomplished by the 
provision of a written notice from the county to the governing bodies of 
all municipalities located wholly or partially within the county or 
providing services within the county and to other counties providing 
services within the county. Such notice shall state the date, time, and 
place for a joint meeting at which designated representatives of all local 
governing bodies shall assemble for the purpose of commencing delib- 
erations on the service delivery strategy. The notice shall be sent not 
more than 45 and not less than 15 days prior to the meeting date. In the 
event the county governing authority fails to initiate the process by 
January 1, 1998, any municipality within the county may do so by 
sending a written notice, containing the required information, to the 
county and all other municipalities. 


History. — Code 1981, § 36-70-22, en- 
acted by Ga. L. 1997, p. 1567, § 1. 


36-70-23. Required components. 


Each local government service delivery strategy shall include the 
following components: 


(1) An identification of all local government services presently 
provided or primarily funded by each general purpose local govern- 
ment and each authority within the county, or providing services 


1068 


36-70-23 COORDINATED AND COMP PLANNING 36-70-24 
within the county, and a description of the geographic area in which 


the identified services are provided by each jurisdiction; 


(2) An assignment of which local government or authority, pursu- 
ant to the requirements of this article, will provide each service, the 
geographic areas of the county in which such services are to be 
provided, and a description of any services to be provided by any local 
government to any geographic area outside its geographical bound- 
aries. In the event two or more local governments within the county 
are assigned responsibility for providing identical services within the 
same geographic area, the strategy shall include an explanation of 
such arrangement; 


(3) A description of the source of the funding for each service 
identified pursuant to paragraph (2) of this Code section; and 


(4) An identification of the mechanisms to be utilized to facilitate 
the implementation of the services and funding responsibilities 
identified pursuant to paragraphs (2) and (3) of this Code section. 


History. — Code 1981, § 36-70-23, en- 


acted by Ga. L. 1997, p. 1567, § 1. 


JUDICIAL DECISIONS 


Jurisdiction. — When consent decrees 
were issued in an environmental suit 
against a city, and a municipality's incor- 
poration led to service delivery proceed- 
ings in state court ten years later, the 
federal court lacked jurisdiction to enjoin 
the parties from pursuing the service de- 
livery proceedings in state court under 
Georgia’s Service Delivery Strategy Act, 
0.C.G.A. § 36-70-20 et seq., because the 


“in aid of its jurisdiction” exception in the 
Anti-Injunction Act did not apply, and the 
federal court lacked supplemental juris- 
diction over the state service delivery pro- 
ceeding issues under 28 U.S.C. § 1367. 
Upper Chattahoochee Riverkeeper Fund, 
Inc. v. City of Atlanta, 701 F.3d 669 (11th 
Cir. 2012); City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 


36-70-24. Criteria for service delivery strategy. 


In the development of a service delivery strategy, the following 


criteria shall be met: 


(1) The strategy shall promote the delivery of local government 


services in the most efficient, effective, and responsive manner. The 
strategy shall identify steps which will be taken to remediate or avoid 
overlapping and unnecessary competition and duplication of service 
delivery and shall identify the time frame in which such steps shall 
be taken. When a municipality provides a service at a higher level 
than the base level of service provided throughout the geographic 
area of the county by the county, such service shall not be considered 
a duplication of the county service; 
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(2)(A) The strategy shall provide that water or sewer fees charged 
to customers located outside the geographic boundaries of a service 
provider shall not be arbitrarily higher than the fees charged to 
customers receiving such service which are located within the 
geographic boundaries of the service provider. 


(B) If a governing authority disputes the reasonableness of 
water and sewer rate differentials imposed within its jurisdiction 
by another governing authority, that disputing governing authority 
may hold a public hearing for the purpose of reviewing the rate 
differential. Following the preparation of a rate study by a qualified 
engineer, the governing authority may challenge the arbitrary rate 
differentials on behalf of its residents in a court of competent 
jurisdiction. Prior to such challenge, the dispute shall be submitted 
to some form of alternative dispute resolution; 


(3)(A) The strategy shall ensure that the cost of any service which 
a county provides primarily for the benefit of the unincorporated 
area of the county shall be borne by the unincorporated area 
residents, individuals, and property owners who receive the ser- 
vice. Further, when the county and one or more municipalities 
jointly fund a county-wide service, the county share of such funding 
shall be borne by the unincorporated residents, individuals, and 
property owners that receive the service. 


(B) Such funding shall be derived from special service districts 
created by the county in which property taxes, insurance premium 
taxes, assessments, or user fees are levied or imposed or through 
such other mechanism agreed upon by the affected parties which 
complies with the intent of subparagraph (A) of this paragraph; 
and 


(4)(A) Local governments within the same county shall, if neces- 
sary, amend their land use plans so that such plans are compatible 
and nonconflicting, or, as an alternative, they shall adopt a single 
land use plan for the unincorporated and incorporated areas of the 
county. 


(B) The provision of extraterritorial water and sewer services by 
any jurisdiction shall be consistent with all applicable land use 
plans and ordinances. 


History. — Code 1981, § 36-70-24, en- 
acted by Ga. L. 1997, p. 1567, § 1; Ga. L. 
1999, p. 789, § 1; Ga. L. 2004, p. 69, § 20. 

Editor’s notes. — Ga. L. 2004, p. 69, 
§ 1, not codified by the General Assembly, 
provides that: “This Act shall be known 
and may be cited as the ‘State and Local 


Taxation, Financing, and Service Delivery 
Revision Act of 2004.’” 

Law reviews. — For annual survey of 
zoning and land use law, see 57 Mercer L. 
Rev. 447 (2005). For annual survey of local 
government law, see 58 Mercer L. Rev. 267 
(2006). 
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36-70-25 


JUDICIAL DECISIONS 


Constitutionality. — Provisions of for- 
mer O.C.G.A. §§ 36-70-24(4)(c) and 
36-36-11, pertaining to the establishment 
of a dispute resolution process when a 
bona fide land use dispute arises between 
a city and county over the use of land 
which is the subject of annexation, do not 
violate Ga. Const. 1983, Art. IX, Sec. II, 
Para. IV. Higdon v. City of Senoia, 273 Ga. 
83, 538 S.E.2d 39 (2000) (decided prior to 
2004 amendment of O.C.G.A. §§ 36-70-24 
and 36-36-11). 

Trial court erred by finding that the 


Service Delivery Strategy Act, O.C.G.A. 
§ 36-70-20, specifically O.C.G.A. § 36-70- 
25.1(d)(2), was unconstitutional because it 
did not permit the trial court to direct that 
the parties enter into a particular agree- 
ment and, therefore, did not invade the 
province of the legislative branch by im- 
posing a tax or allocating the proceeds of 
that tax. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Cited in Baker v. City of Marietta, 271 
Ga. 210, 518 S.E.2d 879 (1999). 


36-70-25. Approval; extension of deadline date. 


(a) Approval of the local government service delivery strategy shall 
be accomplished as provided for in this Code section. 


(b) The county and each municipality within the county shall partic- 
ipate in the development of the strategy. Approval of the strategy shall 
be accomplished by adoption of a resolution: 


(1) By the county governing authority; 


(2) By the governing authority of municipalities located within the 
county which have a population of 9,000 or greater within the county; 


(3) By the municipality which serves as the county site if not 
included in paragraph (2) of this subsection; and 


(4) By no less than 50 percent of the remaining municipalities 


within the county which contain at least 500 persons within the 
county if not included in paragraph (2) or (3) of this subsection. 


(c) For the purpose of determining population, the population in the 
most recent United States decennial census shall be utilized. 


(d) The adoption of a service delivery strategy specified in Code 
Section 36-70-21 may be extended to a date certain no later than 120 
days following the date otherwise specified in Code Section 36-70-21 
upon written agreement of the local governments enumerated in 
subsection (b) of this Code section. In the event such an agreement is 
executed, the sanctions specified in Code Section 36-70-27 shall not 
apply until on and after such extended date. 


History. — Code 1981, § 36-70-25, en- 


acted by Ga. L. 1997, p. 1567, § 1; Ga. L. 
2000, p. 1489, § 1. 
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36-70-25.1 


JUDICIAL DECISIONS 


Scope of trial court’s authority. — 
Trial court exceeded the court’s authority 
under the Service Delivery Strategy Act, 
0.C.G.A. § 36-70-20 et seq., by finding it 
in breach of contract and by imposing 
declaratory and injunctive relief because 
it was not authorized to impose a remedy 
not provided by 0.C.G.A. 
§ 36-70-25.1(d)(2) for claims brought un- 


under the Act to fashion a different rem- 
edy or enjoin the parties as to the funding 
or the method of provision of those ser- 
vices. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Cited in City of Demorest v. Town of 
Mt. Airy, 282 Ga. 653, 653 S.E.2d 43 
(2007). 


der the Act; the court had no authority 


36-70-25.1. Dispute resolution procedures. 


(a) As used in this Code section, the term “affected municipality” 
means each municipality required to adopt a resolution approving the 
local government service delivery strategy pursuant to subsection (b) of 
Code Section 36-70-25. 


(b) If a county and the affected municipalities in the county do not 
reach an agreement on a service delivery strategy, the provisions of this 
Code section shall be followed as the process to resolve the dispute. 


(c) If a county and the affected municipalities in the county are 
unable to reach an agreement on the strategy prior to the imposition of 
the sanctions provided in Code Section 36-70-27, a means for facilitat- 
ing an agreement through some form of alternative dispute resolution 
shall be employed. Where the alternative dispute resolution action is 
unsuccessful, the neutral party or parties shall prepare a report which 
shall be provided to each governing authority and made a public record. 
The cost of alternative dispute resolution authorized by this subsection 
shall be shared by the parties to the dispute pro rata based on each 
party’s population according to the most recent United States decennial 
census. The county’s share shall be based upon the unincorporated 
population of the county. 


(d) In the event that the county and the affected municipalities in the 
county fail to reach an agreement after the imposition of sanctions 
provided in Code Section 36-70-27, then the following process is 
available to the parties: 


(1)(A) The county or any affected municipality located within the 
county may file a petition in superior court of the county seeking 
mandatory mediation. Such petition shall be assigned to a judge, 
pursuant to Code Section 15-1-9.1 or 15-6-13, who is not a judge in 
the circuit in which the county is located. The judge selected may 
also be a senior judge pursuant to Code Section 15-1-9.2 who 
resides in another circuit. 
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(B) The visiting or senior judge shall appoint a mediator within 
30 days of receipt of the petition. Mediation shall commence within 
30 days of the appointment of a mediator. The mandatory media- 
tion process shall be completed within 60 days following the 
appointment of the mediator. A majority of the members of the 
governing body of the county and each affected municipality shall 
attend the initial mediation. Following the initial meeting, the 
mediation shall proceed in the manner established at the initial 
meeting. If there is no agreement on how the mediation should 
proceed, a majority of the members of the governing body of the 
county and each affected municipality shall be required to attend 
each mediation session unless another process is agreed upon. 
Unless otherwise provided in accordance with paragraph (2) of this 
subsection, the cost of alternative dispute resolution authorized by 
this subsection shall be shared by the parties to the dispute pro 
rata based on each party’s population according to the most recent 
United States decennial census. 


(C) During the mediation process described in this subsection, 
the sanctions imposed pursuant to Code Section 36-70-27 may, by 
order of the court, be held in abeyance by the judge against any or 
all of the parties participating in such mediation process. 


(D) The judge may, by order of the court, substitute any media- 
tion entered into pursuant to subsection (c) of this Code section for 
the mediation required pursuant to this subsection; and 


(2) If no service delivery strategy has been submitted for verifica- 
tion to the Department of Community Affairs at the conclusion of the 
mediation, any aggrieved party may petition the superior court and 
seek resolution of the items remaining in dispute. The visiting or 
senior judge shall conduct an evidentiary hearing or hearings as such 
judge deems necessary and render a decision with regard to the 
disputed items. In rendering the decision, the judge shall consider the 
required elements of a service delivery strategy with a goal of 
achieving the intent of this article as specified in Code Section 
36-70-20. It shall be in the discretion of the judge to hold the 
sanctions specified in Code Section 36-70-27 against one or more of 
the parties in abeyance pending the disposition of the action. The 
court is authorized to utilize its contempt powers to obtain compli- 
ance with its decision relating to the disputed items under review. 
The judge shall be authorized to impose mediation costs and court 
costs against any party upon a finding of bad faith. 


(e) The court shall notify, or cause to be notified, the Department of 
Community Affairs in the event that penalties are abated during the 
pendency of mediation or litigation held pursuant to subsection (d) of 
this Code section. A notice shall also be sent in the event penalties 
become applicable to the parties. 
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(f) Any service delivery agreement implemented as a result of the 
process set forth in this Code section shall remain in effect until revised 


pursuant to Code Section 36-70-28. 


History. — Code 1981, § 36-70-25.1, 
enacted by Ga. L. 2000, p. 1439, § 1; Ga. 
L. 2006, p. 72, § 36/SB 465. 

Code Commission notes. — Ga. L. 
2000, p. 1489, § 1, as enacted, contained 
two subsections designated as (d). Pursu- 
ant to Code Section 28-9-5, in 2000, the 
second subsection (d) was redesignated as 
subsection (e) and subsection (e) was re- 
designated as subsection (f); “subsection 
(c)” was substituted for “subsection (b)” in 


subparagraph (d)(1)(D); and “subsection 
(d)” was substituted for “subsection (c)” in 
newly designated subsection (e). 

Pursuant to Code Section 28-9-5, in 
2006, “imposition” was substituted for 
“impositions” in the introductory para- 
graph of subsection (d). 

Law reviews. — For annual survey on 
local government law, see 70 Mercer L. 
Rev. 177 (2018). 


JUDICIAL DECISIONS 


Constitutionality. — Trial court erred 
by finding that the Service Delivery Strat- 
egy Act, O.C.G.A. § 36-70-20, specifically 
O.C.G.A. § 36-70-25.1(d)(2), was uncon- 
stitutional because it did not permit the 
trial court to direct that the parties enter 
into a particular agreement and, there- 
fore, did not invade the province of the 
legislative branch by imposing a tax or 
allocating the proceeds of that tax. City of 
Union Point v. Greene County, 303 Ga. 
449, 812 S.E.2d 278 (2018). 

Scope of trial court’s authority. — 
Trial court exceeded the court’s authority 
under the Service Delivery Strategy Act, 
0.C.G.A. § 36-70-20 et seq., by finding 
it in breach of contract and by im- 
posing declaratory and injunctive relief 
because it was not authorized to impose a 
remedy not provided by O.C.G.A. 
§ 36-70-25.1(d)(2) for claims brought un- 
der the Act; the court had no authority 
under the Act to fashion a different rem- 
edy or enjoin the parties as to the funding 


or the method of provision of those ser- 
vices. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Trial court’s ruling that sovereign im- 
munity did not bar claims under the Ser- 
vice Delivery Strategy Act, O.C.G.A. 
§ 36-70-20, specifically 0.C.G.A. 
§ 36-70-25.1(d)(2), was affirmed because 
sovereign immunity was waived only to 
the extent of the statute, which extends no 
further than the remedies specifically au- 
thorized by the Act and the trial court 
could not exceed the scope of 
§ 36-70-25.1(d)(2) by granting relief not 
provided therein for claims brought under 
the Act. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Cited in Cobb County v. City of 
Smyrna, 270 Ga. App. 471, 606 S.E.2d 667 
(2004); Upper Chattahoochee Riverkeeper 
Fund, Inc. v. City of Atlanta, 701 F.3d 669 
(11th Cir. 2012). 


36-70-26. Required filing; verification of components. 


Each county shall file the agreement for the implementation of 


strategy required by Code Section 36-70-21 with the department. The 
department shall, within 30 days of receipt, verify that the strategy 
includes the components enumerated in Code Section 36-70-23 and the 
minimum criteria enumerated in Code Section 36-70-24. The depart- 
ment, however, shall neither approve nor disapprove the specific 
elements or outcomes of the strategy. 
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History. — Code 1981, § 36-70-26, en- 
acted by Ga. L. 1997, p. 1567, § 1. 


COORDINATED AND COMP PLANNING 


36-70-27 


JUDICIAL DECISIONS 


Jurisdiction. — When consent decrees 
were issued in an environmental suit 
against a city, and a municipality's incor- 
poration led to service delivery proceed- 
ings in state court ten years later, the 
federal court lacked jurisdiction to enjoin 
the parties from pursuing the service de- 
livery proceedings in state court under 
Georgia’s Service Delivery Strategy Act, 


0.C.G.A. § 36-70-20 et seq., because the 
“in aid of its jurisdiction” exception in the 
Anti-Injunction Act did not apply, and the 
federal court lacked supplemental juris- 
diction over the state service delivery pro- 
ceeding issues under 28 U.S.C. § 1367. 
Upper Chattahoochee Riverkeeper Fund, 
Inc. v. City of Atlanta, 701 F.3d 669 (11th 
Cir. 2012). 


36-70-27. Limitation of funding for projects inconsistent with 


strategy. 


(a)(1) No state administered financial assistance or grant, loan, or 
permit shall be issued to any local government or authority which is 
not included in a department verified strategy or for any project 
which is inconsistent with such strategy; provided, however, that a 
municipality or authority located or operating in more than one 
county shall be included in a department verified strategy for each 
county wherein the municipality or authority is located or operating. 


(2) Paragraph (1) of this subsection shall not apply to any drinking 
water project of the Georgia Environmental Finance Authority or of 
any local government or authority if such project is a proposed 
drinking water supply reservoir or any water withdrawal, treatment, 
distribution, or other potable water facility associated with such 
reservoir and the project shall furnish potable water to wholesale 
users in incorporated areas in one or more counties. Within one year 
after such proposed drinking water supply reservoir becomes opera- 
tional, the local governments and authorities in the affected county or 
counties shall update their service delivery strategy or strategies to 
be consistent with water supply arrangements resulting from the 
operation of such reservoir. 


(b)(1) Ifa municipality containing fewer than 500 persons within the 
county fails to establish a process to resolve disputes as required by 
subparagraph (C) of paragraph (4) of Code Section 36-70-24, the 
sanctions specified in subsection (a) of this Code section shall not be 
imposed upon: 
(A) The county within which any such municipality or portion of 
any such municipality is located; or 


(B) Any other municipality located in such county. 


(2) The provisions of this subsection shall apply only if a process to 
resolve disputes required by subparagraph (C) of paragraph (4) of 
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Code Section 36-70-24 has been established between the county and 


each municipality containing 500 or more persons within the county. 


(c) Any local government or authority which is subject to the sanc- 
tions specified in subsection (a) of this Code section shall become 
eligible for state administered financial assistance or grants, loans, or 
permits on the first day of the month following verification by the 
department that the requirements of Code Section 36-70-26 have been 


met. 


History. — Code 1981, § 36-70-27, en- 
acted by Ga. L. 1997, p. 1567, § 1; Ga. L. 
1999, p. 789, § 2; Ga. L. 2000, p. 1439, 
§ 2; Ga. L. 2010, p. 1088, § 1/HB 406. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2010, “Georgia 
Environmental Finance Authority” was 
substituted for “Georgia Environmental 
Facilities Authority” in the first sentence 
of paragraph (a)(2). 


JUDICIAL DECISIONS 


Scope of trial court’s authority. — 
Trial court’s ruling that sovereign immu- 
nity did not bar claims under the Service 
Delivery Strategy Act, O.C.G.A. 
§ 36-70-20 et seq., specifically O.C.G.A. 
§ 36-70-25.1(d)(2), was affirmed because 
sovereign immunity was waived only to 
the extent of the statute, which extends no 
further than the remedies specifically au- 
thorized by the Act and the trial court 


could not exceed the scope of 
§ 36-70-25.1(d)(2) by granting relief not 
provided therein for claims brought under 
the Act. City of Union Point v. Greene 
County, 303 Ga. 449, 812 S.E.2d 278 
(2018). 

Cited in Upper Chattahoochee 
Riverkeeper Fund, Inc. v. City of Atlanta, 
701 F.3d 669 (11th Cir. 2012). 


36-70-28. “Affected municipality” defined; review and revision 


of strategy. 


(a) As used in this Code section, the term “affected municipality” 
means each municipality required to adopt a resolution approving the 
local government service delivery strategy pursuant to subsection (b) of 


Code Section 36-70-25. 


(b) Each county and affected municipality shall review, and revise if 


necessary, the approved strategy: 


(1) In conjunction with updates of the comprehensive plan as 
required by Article 1 of this chapter; 


(2) Whenever necessary to change service delivery or revenue 


distribution arrangements; 


(3) Whenever necessary due to changes in revenue distribution 


arrangements; 


(4) In the event of the creation, abolition, or consolidation of local 


governments; 
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(5) When the existing service delivery strategy agreement expires; 


or 


(6) Whenever the county and affected municipalities agree to 
revise the strategy. 


(c) In the event that a county or an affected municipality located 
within the county refuses to review and revise, if necessary, a strategy 
in accordance with paragraphs (2) and (3) of subsection (b) of this Code 
section, then any of the parties may use the alternative dispute 
resolution and appeal procedures set forth in subsection (d) of Code 


Section 36-70-25.1. 


History. — Code 1981, § 36-70-28, en- 
acted by Ga. L. 1997, p. 1567, § 1; Ga. L. 


2000, p. 1439, § 3; Ga. L. 2006, p. 72, 
§ 36/SB 465. 


JUDICIAL DECISIONS 


Jurisdiction. — When consent decrees 
were issued in an environmental suit 
against a city, and a municipality's incor- 
poration led to service delivery proceed- 
ings in state court ten years later, the 
federal court lacked jurisdiction to enjoin 
the parties from pursuing the service de- 
livery proceedings in state court under 
Georgia’s Service Delivery Strategy Act, 


0.C.G.A. § 36-70-20 et seq., because the 
“in aid of its jurisdiction” exception in the 
Anti-Injunction Act did not apply, and the 
federal court lacked supplemental juris- 
diction over the state service delivery pro- 
ceeding issues under 28 U.S.C. § 1367. 
Upper Chattahoochee Riverkeeper Fund, 
Inc. v. City of Atlanta, 701 F.3d 669 (11th 
Cir. 2012). 
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Sec. 

36-71-1. Short title; legislative findings 
and intent. 

36-71-2. Definitions. 

36-71-3. Imposition of development im- 
pact fees. 

36-71-4. Calculation of fees. 

36-71-5. Development Impact Fee Advi- 
sory Committee. 

36-71-6. Hearings on proposed fee ordi- 
nance. 

36-71-7. Credit for present value of con- 
struction accepted by munici- 
pality or county from devel- 
oper. 

36-71-8. Deposit and expenditure of 


fees; annual report. 


Administrative rules and regula- 
tions. — Development Impact Fee Com- 
pliance Requirements, Official Compila- 
tion of the Rules and Regulations of the 
State of Georgia, Georgia Department of 
Community Affairs, Office of Coordinated 


Sec. 
36-71-9. 
36-71-10. 


Refunds. 

Appeal of fee determination; 
arbitration. 

Intergovernmental agreements. 
Existing municipal and county 
laws to be brought into confor- 
mance with chapter. 
Construction of reasonable 
project improvements; private 
agreements between property 
owners or developers and mu- 
nicipalities and counties; 
hook-up or connection fees for 
water or sewer service; applica- 
bility of chapter to water au- 
thorities. 


36-71-11. 
36-71-12. 


36-71-13. 


Planning, Minimum Planning Standards 
and Procedures for Local Comprehensive 
Planning, Sec. 110-3-2-.07. 

Law reviews. — For annual survey on 
local government law, see 42 Mercer L. 
Rev. 359 (1990). 


36-71-1. Short title; legislative findings and intent. 


(a) This chapter shall be known and may be cited as the “Georgia 
Development Impact Fee Act.” 


(b) The General Assembly finds that an equitable program for 
planning and financing public facilities needed to serve new growth and 
development is necessary in order to promote and accommodate orderly 
growth and development and to protect the public health, safety, and 
general welfare of the citizens of the State of Georgia. It is the intent of 
this chapter to: 


(1) Ensure that adequate public facilities are available to serve 
new growth and development; 


(2) Promote orderly growth and development by establishing uni- 
form standards by which municipalities and counties may require 
that new growth and development pay a proportionate share of the 
cost of new public facilities needed to serve new growth and develop- 
ment; 
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36-71-2 


(3) Establish minimum standards for the adoption of development 
impact fee ordinances by municipalities and counties; and 


(4) Ensure that new growth and development is required to pay no 
more than its proportionate share of the cost of public facilities 
needed to serve new growth and development and to prevent dupli- 
cate and ad hoc development exactions. 


History. — Code 1981, § 36-71-1, en- 
acted by Ga. L. 1990, p. 692, § 1. 

Law reviews. — For survey article on 
local government law for the period from 
June 1, 2002 to May 31, 2003, see 55 
Mercer L. Rev. 353 (2003). For survey 
article on real property law for the period 
from June 1, 2002 to May 31, 20038, see 55 


Mercer L. Rev. 397 (2003). For annual 
survey of Administrative Law, see 57 Mer- 
cer L. Rev. 1 (2005) and 58 Mercer L. Rev. 
1 (2006). For annual survey of local gov- 
ernment law, see 57 Mercer L. Rev. 289 
(2005) and 58 Mercer L. Rev. 267 (2006). 
For survey article on local government 
law, see 60 Mercer L. Rev. 263 (2008). 


JUDICIAL DECISIONS 


Legislative intent. — Intent of the 
Georgia Development Impact Fee Act, 
0.C.G.A. § 36-71-1 et seq., was to pro- 
mote orderly growth and development by 
establishing uniform standards by which 
municipalities and counties could require 
that new growth and development pay a 
proportionate share, but no more than its 
proportionate share, of the cost of new 
facilities needed to serve new growth and 
development. City of Griffin v. McDaniel, 
270 Ga. App. 349, 606 S.E.2d 607 (2004). 

County ordinance imposing impact 
fees on new developments only in un- 
incorporated areas. — Because Chero- 
kee County, Georgia lacked the power to 
impose impact fees on new development in 
incorporated areas of Cherokee County, 


36-71-2. Definitions. 


As used in this chapter, the term: 


the county acted rationally and reason- 
ably by imposing impact fees on new de- 
velopments only in unincorporated areas. 
Cherokee County v. Greater Atlanta 
Homebuilders Ass’n, 255 Ga. App. 764, 
565 S.E.2d 925 (2002). 

Applicability. — Georgia Department 
of Community Affairs has properly inter- 
preted the second and third sentences of 
0.C.G.A. § 36-71-13(c) to apply only to 
“sovernmental entities,” as that term is 
defined by the Georgia Development Im- 
pact Fee Act, O.C.G.A. § 36-71-1 et seq. 
City of Griffin v. McDaniel, 270 Ga. App. 
349, 606 S.E.2d 607 (2004). 

Cited in Effingham County v. Roach, 
329 Ga. App. 805, 764 S.E.2d 600 (2014). 


(1) “Capital improvement” means an improvement with a useful 
life of ten years or more, by new construction or other action, which 
increases the service capacity of a public facility. 


(2) “Capital improvements element” means a component of a 


comprehensive plan adopted pursuant to Chapter 70 of this title 
which sets out projected needs for system improvements during a 
planning horizon established in the comprehensive plan, a schedule 
of capital improvements that will meet the anticipated need for 
system improvements, and a description of anticipated funding 
sources for each required improvement. 
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(3) “Comprehensive plan” has the same meaning as provided for in 
Chapter 70 of this title. 


(4) “Developer” means any person or legal entity undertaking 
development. 


(5) “Development” means any construction or expansion of a build- 
ing, structure, or use, any change in use of a building or structure, or 
any change in the use of land, any of which creates additional 
demand and need for public facilities. 


(6) “Development approval” means any written authorization from 
a municipality or county which authorizes the commencement of 
construction. 


(7) “Development exaction” means a requirement attached to a 
development approval or other municipal or county action approving 
or authorizing a particular development project, including but not 
limited to a rezoning, which requirement compels the payment, 
dedication, or contribution of goods, services, land, or money as a 
condition of approval. 


(8) “Development impact fee” means a payment of money imposed 
upon development as a condition of development approval to pay for 
a proportionate share of the cost of system improvements needed to 
serve new growth and development. 


(9) “Encumber” means to legally obligate by contract or otherwise 
commit to use by appropriation or other official act of a municipality 
or county. 


(10) “Feepayor” means that person who pays a development im- 
pact fee or his successor in interest where the right or entitlement to 
any refund of previously paid development impact fees which is 
required by this chapter has been expressly transferred or assigned 
to the successor in interest. In the absence of an express transfer or 
assignment of the right or entitlement to any refund of previously 
paid development impact fees, the right or entitlement shall be 
deemed “not to run with the land.” 


(11) “Governmental entity” means any water authority, water and 
sewer authority, or water or waste-water authority created by or 
pursuant to an Act of the General Assembly of Georgia. 


(12) “Level of service” means a measure of the relationship be- 
tween service capacity and service demand for public facilities in 
terms of demand to capacity ratios, the comfort and convenience of 
use or service of public facilities, or both. 


(13) “Present value” means the current value of past, present, or 
future payments, contributions or dedications of goods, services, 
materials, construction, or money. 
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(14) “Project” means a particular development on an identified 
parcel of land. 


(15) “Project improvements” means site improvements and facili- 
ties that are planned and designed to provide service for a particular 
development project and that are necessary for the use and conve- 
nience of the occupants or users of the project and are not system 
improvements. The character of the improvement shall control a 
determination of whether an improvement is a project improvement 
or system improvement and the physical location of the improvement 
on site or off site shall not be considered determinative of whether an 
improvement is a project improvement or a system improvement. If 
an improvement or facility provides or will provide more than 
incidental service or facilities capacity to persons other than users or 
occupants of a particular project, the improvement or facility is a 
system improvement and shall not be considered a project improve- 
ment. No improvement or facility included in a plan for public 
facilities approved by the governing body of the municipality or 
county shall be considered a project improvement. 


(16) “Proportionate share” means that portion of the cost of system 
improvements which is reasonably related to the service demands 
and needs of the project within the defined service area. 


(17) “Public facilities” means: 
(A) Water supply production, treatment, and distribution facili- 
ties; 
(B) Waste-water collection, treatment, and disposal facilities; 
(C) Roads, streets, and bridges, including rights of way, traffic 


signals, landscaping, and any local components of state or federal 
highways; 


(D) Storm-water collection, retention, detention, treatment, and 
disposal facilities, flood control facilities, and bank and shore 
protection and enhancement improvements; 


(E) Parks, open space, and recreation areas and related facili- 
ties; 

(F) Public safety facilities, including police, fire, emergency 
medical, and rescue facilities; and 

(G) Libraries and related facilities. 


(18) “Service area” means a geographic area defined by a munici- 
pality, county, or intergovernmental agreement in which a defined set 
of public facilities provide service to development within the area. 
Service areas shall be designated on the basis of sound planning or 
engineering principles or both. 
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(19) “System improvement costs” means costs incurred to provide 
additional public facilities capacity needed to serve new growth and 
development for planning, design and construction, land acquisition, 
land improvement, design and engineering related thereto, including 
the cost of constructing or reconstructing system improvements or 
facility expansions, including but not limited to the construction 
contract price, surveying and engineering fees, related land acquisi- 
tion costs (including land purchases, court awards and costs, attor- 
neys’ fees, and expert witness fees), and expenses incurred for 
qualified staff or any qualified engineer, planner, architect, landscape 
architect, or financial consultant for preparing or updating the 
capital improvement element, and administrative costs, provided 
that such administrative costs shall not exceed 3 percent of the total 
amount of the costs. Projected interest charges and other finance 
costs may be included if the impact fees are to be used for the 
payment of principal and interest on bonds, notes, or other financial 
obligations issued by or on behalf of the municipality or county to 
finance the capital improvements element but such costs do not 
include routine and periodic maintenance expenditures, personnel 
training, and other operating costs. 


(20) “System improvements” means capital improvements that are 
public facilities and are designed to provide service to the community 
at large, in contrast to “project improvements.” 


History. — Code 1981, § 36-71-2, en- Law reviews. — For survey article on 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. local government law, see 59 Mercer L. 
1992, p. 905, § 1; Ga. L. 2006, p. 72, Rev. 285 (2007) and 60 Mercer L. Rev. 263 
§ 36/SB 465; Ga. L. 2007, p. 414, § 1/HB (2008). 

232. 


JUDICIAL DECISIONS 


In general. — O.C.G.A. § 36-71-2 was Cited in Cherokee County v. Greater 
not drafted to allow the terms “municipal- Atlanta Homebuilders Ass’n, 255 Ga. App. 
ity,” “county,” and “governmental entity”to 764, 565 S.E.2d 925 (2002). 
be used interchangeably. City of Griffin v. 

McDaniel, 270 Ga. App. 349, 606 S.E.2d 
607 (2004). 


36-71-3. Imposition of development impact fees. 


(a) Municipalities and counties which have adopted a comprehensive 
plan containing a capital improvements element are authorized to 
impose by ordinance development impact fees as a condition of devel- 
opment approval on all development pursuant to and in accordance 
with the provisions of this chapter. After the transition period provided 
in this chapter, development exactions for other than project improve- 
ments shall be imposed by municipalities and counties only by way of 
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development impact fees imposed pursuant to and in accordance with 


the provisions of this chapter. 


(b) Notwithstanding any other provision of this chapter, that portion 
of a project for which a valid building permit has been issued prior to 
the effective date of a municipal or county development impact fee 
ordinance shall not be subject to development impact fees so long as the 
building permit remains valid and construction is commenced and is 
pursued according to the terms of the permit. 


(c) Payment of a development impact fee shall be deemed to be in 
compliance with any municipal or county requirement for the provision 
of adequate public facilities or services in regard to the system improve- 
ments for which the development impact fee was paid. 


History. — Code 1981, § 36-71-3, en- 
acted by Ga. L. 1990, p. 692, § 1. 


JUDICIAL DECISIONS 


County ordinance imposing impact 
fees on new developments only in un- 
incorporated areas. — Because Chero- 
kee County, Georgia lacked the power to 
impose impact fees on new development in 
incorporated areas of Cherokee County, 


the county acted rationally and reason- 
ably by imposing impact fees on new de- 
velopments only in unincorporated areas. 
Cherokee County v. Greater Atlanta 
Homebuilders Ass’n, 255 Ga. App. 764, 
565 S.E.2d 925 (2002). 


36-71-4. Calculation of fees. 


(a) A development impact fee shall not exceed a proportionate share 
of the cost of system improvements, as defined in this chapter. 


(b) Development impact fees shall be calculated and imposed on the 
basis of service areas. 


(c) Development impact fees shall be calculated on the basis of levels 
of service for public facilities that are adopted in the municipal or 
county comprehensive plan that are applicable to existing development 
as well as the new growth and development. 


(d) A municipal or county development impact fee ordinance shall 
provide that development impact fees shall be collected not earlier in 
the development process than the issuance of a building permit 
authorizing construction of a building or structure; provided, however, 
that development impact fees for public facilities described in subpar- 
agraph (D) of paragraph (17) of Code Section 36-71-2 may be collected 
at the time of a development approval that authorizes site construction 
or improvement which requires public facilities described in subpara- 
graph (D) of paragraph (17) of Code Section 36-71-2. 


(e) A municipal or county development impact fee ordinance shall 
include a schedule of impact fees specifying the development impact fee 
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for various land uses per unit of development on a service area by 
service area basis. The ordinance shall provide that a developer shall 
have the right to elect to pay a project’s proportionate share of system 
improvement costs by payment of development impact fees according to 
the fee schedule as full and complete payment of the development 
project’s proportionate share of system improvement costs. 


(f) Amunicipal or county development impact fee ordinance shall be 
adopted in accordance with the procedural requirements of Code 
Section 36-71-6. 


(g) A municipal or county development impact fee ordinance shall 
include a provision permitting individual assessments of development 
impact fees at the option of applicants for development approval under 
guidelines established in the ordinance. 


(h) A municipal or county development impact fee ordinance shall 
provide for a process whereby a developer may receive a certification of 
the development impact fee schedule or individual assessment for a 
particular project, which shall establish the development impact fee for 
a period of 180 days from the date of certification. 


(i) A municipal or county development impact fee ordinance shall 
include a provision for credits in accordance with the requirements of 
Code Section 36-71-7. 


(j) A municipal or county development impact fee ordinance shall 
include a provision prohibiting the expenditure of development impact 
fees except in accordance with the requirements of Code Section 
36-71-8. 


(k) A municipal or county development impact fee ordinance may 
provide for the imposition of a development impact fee for system 
improvement costs previously incurred by a municipality or county to 
the extent that new growth and development will be served by the 
previously constructed system improvements. 


(1) A municipal or county development impact fee ordinance may 
exempt all or part of particular development projects from development 
impact fees if: 


(1) Such projects are determined to create extraordinary economic 
development and employment growth or affordable housing; 


(2) The public policy which supports the exemption is contained in 
the municipality’s or county’s comprehensive plan; and 


(3) The exempt development project’s proportionate share of the 
system improvement is funded through a revenue source other than 
development impact fees. 
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(m) A municipal or county development impact fee ordinance shall 
provide that development impact fees shall only be spent for the 
category of system improvements for which the fees were collected and 
in the service area in which the project for which the fees were paid is 
located. 


(n) A municipal or county development impact fee ordinance shall 
provide that, in the event a building permit is abandoned, credit shall 
be given for the present value of the development impact fee against 
future development impact fees for the same parcel of land. 


(o) A municipal or county development impact fee ordinance shall 
provide for a refund of development impact fees in accordance with the 
requirements of Code Section 36-71-9. 


(p) A municipal or county development impact fee ordinance shall 
provide for appeals from administrative determinations regarding 
development impact fees in accordance with the requirements of Code 
Section 36-71-10. 


(q) Development impact fees shall be based on actual system im- 
provement costs or reasonable estimates of such costs. 


(r) Development impact fees shall be calculated on a basis which is 
net of credits for the present value of revenues that will be generated by 
new growth and development based on historical funding patterns and 
that are anticipated to be available to pay for system improvements, 
including taxes, assessments, user fees, and intergovernmental trans- 


fers. 


History. — Code 1981, § 36-71-4, en- 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. 
1993, p. 91, § 36; Ga. L. 2006, p. 72, 
§ 36/SB 465; Ga. L. 2007, p. 414, § 2/HB 
232. 


Editor’s notes. — Ga. L. 2006, p. 72, 
§ 36/SB 465, which amended this Code 
section, purported to amend paragraph 
(k\(3) but actually amended paragraph 
(1)(3). 


JUDICIAL DECISIONS 


County ordinance imposing impact 
fees on new developments only in un- 
incorporated areas. — Because Chero- 
kee County, Georgia lacked the power to 
impose impact fees on a new development 
in incorporated areas of Cherokee County, 
the county acted rationally and reason- 
ably by imposing impact fees on new de- 
velopments only in unincorporated areas. 
Cherokee County v. Greater Atlanta 
Homebuilders Ass’n, 255 Ga. App. 764, 
565 S.E.2d 925 (2002). 

Agreement requiring prepayment 
of impact fees. — Agreement between a 


county and a developer was unenforceable 
under O.C.G.A. §§ 13-8-1 and 13-8-2 be- 
cause the agreement violated the prohibi- 
tion in O.C.G.A. § 36-71-4(d) against the 
prepayment of impact fees; the agreement 
calculated the payment of impact fees not 
in reference to the issuance of building 
permits but as a sum certain for the 
purpose of retiring the county’s debt for 
improving the county’s water/sewer sys- 
tem. Effingham County Bd. of Comm’rs v. 
Park West Effingham, L.P., 308 Ga. App. 
680, 708 S.E.2d 619 (2011). 

Trial court did not err by denying a 
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county's motion for summary judgment 
and concluding that the county’s obliga- 
tion to provide water and sewer lines 
under a 2006 agreement was not affected 
by the Georgia Court of Appeal’s decision 
in another case invalidating the prepay- 
ment of development impact fees under a 
similar agreement because the invalid 
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36-71-7 


portion of the contract regarding the im- 
pact fees was severable under the agree- 
ment, which included an_ explicit 
severability clause. Effingham County v. 
Roach, 329 Ga. App. 805, 764 S.E.2d 600 
(2014), overruled on other grounds, Rivera 
v. Washington, 298 Ga. 770, 784 S.E.2d 
775 (2016). 


36-71-5. Development Impact Fee Advisory Committee. 


(a) Prior to the adoption of a development impact fee ordinance, a 
municipality or county adopting an impact fee program shall establish 
a Development Impact Fee Advisory Committee. 


(b) Such committee shall be composed of not less than five nor more 
than ten members appointed by the governing authority of the munic- 
ipality or county and at least 50 percent of the membership shall be 
representatives from the development, building, or real estate indus- 
tries. An existing planning commission or other existing committee that 
meets these requirements may serve as the Development Impact Fee 
Advisory Committee. 


(c) The Development Impact Fee Advisory Committee shall serve in 
an advisory capacity to assist and advise the governing body of the 
municipality or county with regard to the adoption of a development 
impact fee ordinance. In that the committee is advisory, no action of the 
committee shall be considered a necessary prerequisite for municipal or 
county action in regard to adoption of an ordinance. 


History. — Code 1981, § 36-71-5, en- 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. 


2006, p. 72, § 36/SB 465; Ga. L. 2007, p. 
414, § 3/HB 232. 


36-71-6. Hearings on proposed fee ordinance. 


Prior to the adoption of an ordinance imposing a development impact 
fee pursuant to this chapter, the governing body of a municipality or 
county shall cause two duly noticed public hearings to be held in regard 
to the proposed ordinance. The second hearing shall be held at least two 
weeks after the first hearing. 


History. — Code 1981, § 36-71-6, en- 
acted by Ga. L. 1990, p. 692, § 1. 


36-71-7. Credit for present value of construction accepted by 
municipality or county from developer. 


(a) In the calculation of development impact fees for a particular 
project, credit shall be given for the present value of any construction of 
improvements or contribution or dedication of land or money required 
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or accepted by a municipality or county from a developer or his 
predecessor in title or interest for system improvements of the category 
for which the development impact fee is being collected. Credits shall 


not be given for project improvements. 


(b) In the event that a developer enters into an agreement with a 
county or municipality to construct, fund, or contribute system im- 
provements such that the amount of the credit created by such 
construction, funding, or contribution is in excess of the development 
impact fees which would otherwise have been paid for the development 
project, the developer shall be reimbursed for such excess construction, 
funding, or contribution from development impact fees paid by other 
development located in the service area which is benefited by such 
improvements. 


History. — Code 1981, § 36-71-7, en- 
acted by Ga. L. 1990, p. 692, § 1. 


Law reviews. — For annual survey of 


local government law, see 58 Mercer L. 
Rev. 267 (2006). 


JUDICIAL DECISIONS 


Impact fee credits. — Because 
0.C.G.A. § 36-71-13(b) permitted an 
owner and a city to enter into a private 
development agreement and the agree- 
ment unambiguously provided for reim- 


its under O.C.G.A. § 36-71-7(b) and not 
cash, the trial court properly granted par- 
tial summary judgment to the city. Fulton 
Greens, L.P. v. City of Alpharetta, 272 Ga. 
App. 459, 612 S.E.2d 491 (2005). 


bursement in the form of impact fee cred- 
36-71-8. Deposit and expenditure of fees; annual report. 


(a) An ordinance imposing development impact fees shall provide 
that all development impact fee funds shall be maintained in one or 
more interest-bearing accounts. Accounting records shall be main- 
tained for each category of system improvements and the service area 
in which the fees are collected. Interest earned on development impact 
fees shall be considered funds of the account on which it is earned and 
shall be subject to all restrictions placed on the use of development 
impact fees under the provisions of this chapter. The accounting records 
shall include the following information: 


(1) The accounting records to be maintained shall specify the 
address of each property which paid development impact fees, the 
amount of fees paid in each category in which fees were collected, and 
the date that such fees were paid; and 


(2) As to any exemptions granted, the accounting records to be 
maintained shall specify the address of each property for which 
exemptions were granted, the reason for which such exemption was 
granted, and the revenue source from which the exempt develop- 
ment’s proportionate share of the system improvements is to be paid. 
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(b) Expenditures of development impact fees shall be made only for 
the category of system improvements and in the service area for which 
the development impact fee was imposed as shown by the capital 
improvements element and as authorized by this chapter. Development 
impact fees shall not be used to pay for any purpose that does not 
involve system improvements that create additional service available to 
serve new growth and development. 


(c)(1) Development impact fees, collected for roads, streets, bridges, 
including rights of way, traffic signals, landscaping, or any local 
components of state or federal highways, shall be expended to fund, 
in whole or in part, system improvement projects: 


(A) That have been identified in the capital improvements 
element of the municipality's comprehensive development plan; 
and 


(B) That are chosen by a municipality after consideration of the 
following factors: 


(i) The proximity of the proposed system improvements to 
developments within the service area which have generated 
development impact fees collected for roads, streets, bridges, 
including rights of way, traffic signals, landscaping, or any local 
components of state or federal highways; and 


(ii) The proposed system improvements which will have the 
greatest effect on level of service for roads, streets, bridges, 
including rights of way, traffic signals, landscaping, or any local 
components of state or federal highways impacted by the devel- 
opments which have paid such impact fees. 


(2) Where the expenditure of development impact fees paid by a 
development is allocated to system improvements in the general area 
of such development, through an agreement between the municipal- 
ity and the developer and such agreement is approved by the 
governing body, the analysis required by subparagraph (B) of para- 
graph (1) of this subsection shall not be applicable. 


(3) The provisions of this subsection shall only apply to municipal- 
ities that have more than 140,000 parcels of land. 


(d)(1) As part of its annual audit process, a municipality or county 
shall prepare an annual report describing the amount of any devel- 
opment impact fees collected, encumbered, and used during the 
preceding year by category of public facility and service area. 


(2) In municipalities that have more than 140,000 parcels of land, 
the portion of the annual report relating to development impact fees 
collected for roads, streets, bridges, including rights of way, traffic 
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signals, landscaping, or any local components of state or federal 
highways shall be referred to such municipality’s most recently 
constituted Development Impact Fee Advisory Committee which 
shall report to the governing body of such municipality any perceived 
inequities in the expenditure of impact fees collected for roads, 
streets, bridges, including rights of way, traffic signals, landscaping, 
or any local components of state or federal highways. 


History. — Code 1981, § 36-71-8, en- 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. 
2007, p. 414, § 4/HB 232. 


36-71-9. Refunds. 


Any municipality or county which adopts a development impact fee 
ordinance shall provide for refunds in accordance with the following 
provisions: 


(1) Upon the request of an owner of property on which a develop- 
ment impact fee has been paid, a municipality or county shall refund 
the development impact fee if capacity is available and service is 
denied or if the municipality or county, after collecting the fee when 
service is not available, has failed to encumber the development 
impact fee or commence construction within six years after the date 
that the fee was collected. In determining whether development 
impact fees have been encumbered, development impact fees shall be 
considered encumbered on a first-in, first-out (FIFO) basis; 


(2) When the right to a refund exists due to a failure to encumber 
development impact fees, the municipality or county shall provide 
written notice of entitlement to a refund to the feepayor who paid the 
development impact fee at the address shown on the application for 
development approval or to a successor in interest who has given 
notice to the municipality or county of a transfer or assignment of the 
right or entitlement to a refund and who has provided a mailing 
address. Such notice shall also be published within 30 days after the 
expiration of the six-year period after the date that the development 
impact fees were collected and shall contain the heading “Notice of 
Entitlement to Development Impact Fee Refund”; 


(3) An application for a refund shall be made within one year of the 
time such refund becomes payable under paragraph (1) or (2) of this 
Code section or within one year of publication of the notice of 
entitlement to a refund under this Code section, whichever is later; 


(4) A refund shall include a refund of a pro rata share of interest 
actually earned on the unused or excess development impact fee 
collected; 
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(5) All refunds shall be made to the feepayor within 60 days after 
it is determined by a municipality or county that a sufficient proof of 
claim for a refund has been made; and 


(6) The feepayor shall have standing to sue for a refund under the 
provisions of this chapter if there has been a timely application for a 
refund and the refund has been denied or has not been made within 
one year of submission of the application for refund to the collecting 
municipality or county. 


History. — Code 1981, § 36-71-9, en- 
acted by Ga. L. 1990, p. 692, § 1. 


36-71-10. Appeal of fee determination; arbitration. 


(a) A municipality or county which adopts a development impact fee 
ordinance shall provide for administrative appeals to the governing 
body or such other body as designated in the ordinance of a determi- 
nation of the development impact fees for a particular project. 


(b) A developer may pay a development impact fee under protest in 
order to obtain a development approval or building permit, as the case 
may be. A developer making such payment shall not be estopped from 
exercising the right of appeal provided by this chapter, nor shall such 
developer be estopped from receiving a refund of any amount deemed to 
have been illegally collected. 


(c) A municipality or county development impact fee ordinance may 
provide for the resolution of disputes over the development impact fee 
by binding arbitration through the American Arbitration Association or 
otherwise. 


History. — Code 1981, § 36-71-10, en- 
acted by Ga. L. 1990, p. 692, § 1. 


36-71-11. Intergovernmental agreements. 


Municipalities and counties which are jointly affected by develop- 
ment are authorized to enter into intergovernmental agreements with 
each other, with authorities, or with the state for the purpose of 
developing joint plans for capital improvements or for the purpose of 
agreeing to collect and expend development impact fees for system 
improvements, or both, provided that such agreement complies with 
any applicable state laws. 


History. — Code 1981, § 36-71-11, en- real property law for the period from June 
acted by Ga. L. 1990, p. 692, § 1. 1, 2002 to May 31, 2003, see 55 Mercer L. 
Law reviews. — For survey article on Rev. 397 (2003). 
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36-71-12. Existing municipal and county laws to be brought into 
conformance with chapter. 


This chapter shall not repeal any existing laws authorizing a munic- 
ipality or county to impose fees or require contributions or property 
dedications for capital improvements; provided, however, that all local 
ordinances or resolutions imposing development exactions for system 
improvements on April 4, 1990, shall be brought into conformance with 
this chapter no later than November 30, 1992. 


History. — Code 1981, § 36-71-12, en- to Code Section 28-9-5, in 1990, “April 4, 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. 1990,” was substituted for “the effective 
1992, p. 905, § 2. date of this chapter”. 

Code Commission notes. — Pursuant 


36-71-13. Construction of reasonable project improvements; 
private agreements between property owners or de- 
velopers and municipalities and counties; hook-up or 
connection fees for water or sewer service; applicabil- 
ity of chapter to water authorities. 


(a) Nothing in this chapter shall prevent a municipality or county 
from requiring a developer to construct reasonable project improve- 
ments in conjunction with a development project. 


(b) Nothing in this chapter shall be construed to prevent or prohibit 
private agreements between property owners or developers and munic- 
ipalities, counties, or other governmental entities in regard to the 
construction or installation of system improvements and providing for 
credits or reimbursements for system improvement costs incurred by a 
developer including interproject transfers of credits or providing for 
reimbursement for project improvement costs which are used or shared 
by more than one development project. 


(c) Nothing in this chapter shall limit a municipality, county, or other 
governmental entity which provides water or sewer service from 
collecting a proportionate share of the capital cost of water or sewer 
facilities by way of hook-up or connection fees as a condition of water or 
sewer service to new or existing users, provided that the development 
impact fee ordinance of a municipality or county or other governmental 
entity that collects development impact fees pursuant to this chapter 
shall include a provision for credit for such hook-up or connection fees 
collected by the municipality or county to the extent that such hook-up 
or connection fee is collected to pay for system improvements. Imposi- 
tion of such hook-up or connection fees by any governmental entity to 
pay for system improvements either existing or new shall be consistent 
with the capital improvement element of the comprehensive plan and 
shall be subject to the approval of each county, municipality, or 
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combination thereof which appoints the governing body of such entity. 
The adoption, imposition, collection, and expenditure of such fees for 
system improvements by any governmental entity shall be subject to 
the same procedures applicable to the adoption, imposition, collection, 
and expenditure of development impact fees by a county. 


(d) Nothing in this chapter shall apply to a water authority created 
by Act of the General Assembly, as long as such authority is not 
established as a political subdivision of the State of Georgia but instead 


acts subject to the approval of a county governing authority. 


History. — Code 1981, § 36-71-13, en- 
acted by Ga. L. 1990, p. 692, § 1; Ga. L. 
1991, p. 94, § 36; Ga. L. 1992, p. 905, § 3. 

Law reviews. — For annual survey of 


local government law, see 57 Mercer L. 
Rev. 289 (2005) and 58 Mercer L. Rev. 267 
(2006). 


JUDICIAL DECISIONS 


Applicability. — Georgia Department 
of Community Affairs has properly inter- 
preted the second and third sentences of 
0.C.G.A. § 36-71-13(c) to apply only to 
“governmental entities,” as that term is 
defined by the Georgia Development Im- 
pact Fee Act, O.C.G.A. § 36-71-1 et seq. 
City of Griffin v. McDaniel, 270 Ga. App. 
349, 606 S.E.2d 607 (2004). 

Private development agreements. 
— Because O.C.G.A. § 36-71-13(b) per- 
mitted an owner and a city to enter into a 
private development agreement and the 
agreement unambiguously provided for 
reimbursement in the form of impact fee 
credits under O.C.G.A. § 36-71-7(b) and 
not cash, the trial court properly granted 
partial summary judgment to the city. 
Fulton Greens, L.P. v. City of Alpharetta, 
272 Ga. App. 459, 612 S.E.2d 491 (2005). 


Recoupment of costs. — O.C.G.A. 
§ 36-71-13(c) was clearly designed to al- 
low local governments providing water or 
sewer service to recoup part of the capital 
costs of their facilities from new or exist- 
ing users as a condition of providing ser- 
vice to those users. City of Griffin v. 
McDaniel, 270 Ga. App. 349, 606 S.E.2d 
607 (2004). 

As a municipality providing sewer ser- 
vice, a city was entitled, under O.C.G.A. 
§ 36-71-13(c), to collect a proportionate 
share of the capital cost of its sewer facil- 
ities as a condition of sewer service to new 
or existing users, without adopting an 
impact fee ordinance. City of Griffin v. 
McDaniel, 270 Ga. App. 349, 606 S.E.2d 
607 (2004). 
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CHAPTER 72 
ABANDONED CEMETERIES AND BURIAL GROUNDS 


Sec. Sec. 
36-72-1. Legislative findings and intent. 36-72-9. Establishment of board or com- 
36-72-2. Definitions. mission to review applications 
36-72-3. Authority of counties and mu- in counties exceeding certain 
nicipalities to preserve aban- population size. 
doned cemeteries. 36-72-10. Application fee. 
36-72-4. Permit required for developing 36-72-11. Appeal of decision on applica- 
land on which cemetery lo- tion for permit. 
cated. 36-72-12. Development activities pend- 
36-72-5. Application for permit. ing appeal. 
36-72-6. Identification and notification 36-72-13. Inspection to ensure appli- 
of descendants of person in cant’s compliance. 
cemetery sought to be devel- 36-72-14. Jurisdiction of superior court; 
oped. expending private or public 
36-72-7. Public hearing on development funds to mitigate harm to cem- 
of abandoned cemetery; time etery. 
for decision on application for 36-72-15. Disinterment and disposition 
permit. of human remains or burial ob- 
36-72-8. Issues considered in decision jects. 
on application for permit. 36-72-16. Penalties. 
Cross references. — Georgia Ceme- 


tery and Funeral Services Act of 2000, 
§ 10-14-1 et seq. 


36-72-1. Legislative findings and intent. 


(a) The care accorded the remains of deceased persons reflects 
respect and regard for human dignity as well as cultural, spiritual, and 
religious values. The General Assembly declares that human remains 
and burial objects are not property to be owned by the person or entity 
which owns the land or water where the human remains and burial 
objects are interred or discovered, but human remains and burial 
objects are a part of the finite, irreplaceable, and nonrenewable cultural 
heritage of the people of Georgia which should be protected. 


(b) It is the intent of the General Assembly that the provisions of this 
chapter be construed to require respectful treatment of human remains 
in accord with the equal and innate dignity of every human being and 
consistent with the identifiable ethnic, cultural, and religious affiliation 
of the deceased individual as indicated by the method of burial or other 
historical evidence or reliable information. 


History. — Code 1981, § 36-72-1, en- 
acted by Ga. L. 1991, p. 274, § 3. 
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OPINIONS OF THE ATTORNEY GENERAL 


For an update of crimes and of- file identifying data, see 1991 Op. Atty 
fenses for which the Georgia Crime Infor- Gen. No. 91-35. 
mation Center is authorized to collect and 


36-72-2. Definitions. 


As used in this chapter, the term: 


(1) “Abandoned cemetery” means a cemetery which shows signs of 
neglect including, without limitation, the unchecked growth of vege- 
tation, repeated and unchecked acts of vandalism, or the disintegra- 
tion of grave markers or boundaries and for which no person can be 
found who is legally responsible and financially capable of the upkeep 
of such cemetery. 


(2) “Archeologist” means any person who is: 


(A) A member of or meets the criteria for membership in the 
Society of Professional Archaeologists and can demonstrate expe- 
rience in the excavation and interpretation of human graves; or 


(B) Employed on July 1, 1991, by the state or by any county or 
municipal governing authority as an archeologist. 


(3) “Burial ground” means an area dedicated to and used for 
interment of human remains. The term shall include privately owned 
burial plots, individually and collectively, once human remains have 
been buried therein. The fact that the area was used for burial 
purposes shall be evidence that it was set aside for burial purposes. 


(4) “Burial object” means any item reasonably believed to have 
been intentionally placed with the human remains at the time of 
burial or interment or any memorial, tombstone, grave marker, or 
shrine which may have been added subsequent to interment. Such 
term also means any inscribed or uninscribed marker, coping, curb- 
ing, enclosure, fencing, pavement, shelter, wall, stoneware, pottery, 
or other grave object erected or deposited incident to or subsequent to 
interment. 


(5) “Cemetery” or “cemeteries” means any land or structure in this 
state dedicated to and used for interment of human remains. It may 
be either a burial park for earth interments or a mausoleum for vault 
or crypt interments or a combination of one or more thereof. 


(6) “Descendant” means a person or group of persons related to a 
deceased human by blood or adoption in accordance with Title 19. 


(7) “Genealogist” means a person who traces or studies the descent 
of persons or families and prepares a probative record of such 
descent. 
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(8) “Human remains” means the bodies of deceased human beings 


in any stage of decomposition, including cremated remains. 


(9) “Preserve and protect” means to keep safe from destruction, 
peril, or other adversity and may include the placement of signs, 
markers, fencing, or other such appropriate features so as to identify 
the site as a cemetery or burial ground and may also include the 
cleaning, maintenance, and upkeep of the site so as to aid in its 
preservation and protection. 


History. — Code 1981, § 36-72-2, en- Cross references. — Georgia 
acted by Ga. L. 1991, p. 924, § 3; Ga. L. Cemeterians Board Act, § 43-8B-1 et seq. 
1992, p. 2508, § 1; Ga. L. 2006, p. 1087, 

§ 7/HB 910. 


JUDICIAL DECISIONS 


Abandonment was a jury question. 
— Descendants of the grantor of a burial 
ground were not entitled to summary 
judgment on a buyer’s claim that the 
cemetery was abandoned, O.C.G.A. 
§ 36-72-2(1), because there was evidence 


that no one had been buried there since 
1971, that the descendants had not paid 
taxes on the lot, and that the descendants 
had not maintained the cemetery. City of 
Sandy Springs v. Mills, 331 Ga. App. 709, 
771 S.E.2d 405 (2015). 


36-72-3. Authority of counties and municipalities to preserve 
abandoned cemeteries. 


Counties, anywhere within the county boundaries, and municipali- 
ties, anywhere within the municipal boundaries, are authorized, jointly 
and severally, to preserve and protect any abandoned cemetery or any 
burial ground which the county or municipality determines has been 
abandoned or is not being maintained by the person who is legally 
responsible for its upkeep, whether or not that person is financially 
capable of doing so, to expend public money in connection therewith, to 
provide for reimbursement of such funds by billing any legally respon- 
sible person or levying upon any of his property as authorized by local 
ordinance, and to exercise the power of eminent domain to acquire any 
interest in land necessary for that purpose. 


History. — Code 1981, § 36-72-3, en- 
acted by Ga. L. 1991, p. 924, § 3; Ga. L. 
1992, p. 2508, § 2. 


Law reviews. — For annual survey 
article discussing local government law, 
see 51 Mercer L. Rev. 397 (1999). 


JUDICIAL DECISIONS 


Duty of county. — O0.C.G.A. § 36-72-3 
authorizes but does not compel a county to 
preserve and protect abandoned cemeter- 


ies. Smith v. Pulaski County, 269 Ga. 688, 
501 S.E.2d 213 (1998). 
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OPINIONS OF THE ATTORNEY GENERAL 


Persons sentenced to community cemeteries or burial grounds. 1999 Op. 
service may be utilized to assist counties Atty Gen. No. U99-5. 
or municipalities in the care of abandoned 


36-72-4. Permit required for developing land on which ceme- 
tery located. 


No known cemetery, burial ground, human remains, or burial object 
shall be knowingly disturbed by the owner or occupier of the land on 
which the cemetery or burial ground is located for the purposes of 
developing or changing the use of any part of such land unless a permit 
is first obtained from the governing authority of the municipal corpo- 
ration or county wherein the cemetery or burial ground is located, 
which shall have authority to permit such activity except as provided in 
Code Section 36-72-14. 


History. — Code 1981, § 36-72-4, en- 
acted by Ga. L. 1991, p. 924, § 3. 


JUDICIAL DECISIONS 


Cited in Smith v. Pulaski County, 269 
Ga. 688, 501 S.E.2d 213 (1998). 


36-72-5. Application for permit. 


Application for a permit shall include, at a minimum, the following 
information: 


(1) Evidence of ownership of the land on which the cemetery or 
burial ground is located in the form of a legal opinion based upon a 
title search; 


(2) A report prepared by an archeologist stating the number of 
graves believed to be present and their locations as can be deter- 
mined from the use of minimally invasive investigation techniques, 
including remote sensing methods and the use of metal probes, which 
activities shall not require a permit; 


(3) A survey prepared by or under the direction of a registered 
surveyor showing the location and boundaries of the cemetery or 
burial ground based on an archeologist’s report; 


(4) A plan prepared by a genealogist for identifying and notifying 
the descendants of those buried or believed to be buried in such 
cemetery. If those buried or believed to be buried are of aboriginal or 
American Indian descent, the genealogist, in preparing the notifica- 
tion plan, shall consult with the Council on American Indian Con- 
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cerns created pursuant to Code Section 44-12-280 and shall include 
in the notification plan not only any known descendants of those 
presumed buried but also any American Indian tribes as defined in 
paragraph (2) of Code Section 44-12-260 that are culturally affiliated; 
and 


(5) A proposal for mitigation or avoidance of the effects of the 
planned activity on the cemetery or burial ground. If the proposal 
includes relocation of any human remains or burial objects, the 
proposal shall specify the method of disinterment, the location and 
method of disposition of the remains, the approximate cost of the 
process, and the approximate number of graves affected. 


History. — Code 1981, § 36-72-5, en- 
acted by Ga. L. 1991, p. 924, § 3; Ga. L. 
1992, p. 1790, § 5. 


JUDICIAL DECISIONS 


Relocation allowed. — Court prop- suggest that the cemetery was used by the 
erly found that the evidence showed no public at large as a burial place which 
specific dedication of this property by any supported the granting of the application 
of the property’s owners for use asa public for relocation. Hughes v. Cobb County, 264 
cemetery and that the evidence did not Ga. 128, 441 S.E.2d 406 (1994). 


36-72-6. Identification and notification of descendants of per- 
son in cemetery sought to be developed. 


The applicant shall implement its plan for identifying and locating 
descendants no later than the date the application is submitted to the 
governing authority. The governing authority shall review the appli- 
cant’s plan for identifying and notifying the descendants of the deceased 
persons and may require as a condition for issuing a permit that the 
applicant implement additional reasonable attempts to identify and 
locate descendants. Notice to possible descendants shall include infor- 
mation on how to contact the governing authority and a summary of the 
rights of descendants under this chapter. The governing authority shall 
promptly inform any descendant who indicates an interest in the 
disposition of the human remains and burial objects regarding any 
proposals for mitigation, the terms of any permit issued, the time and 
place of any scheduled public hearings, and appeal procedures and 
events. 


History. — Code 1981, § 36-72-6, en- 
acted by Ga. L. 1991, p. 924, § 3. 
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JUDICIAL DECISIONS 


Cited in Hughes v. Cobb County, 264 
Ga. 128, 441 S.E.2d 406 (1994). 


36-72-7. Public hearing on development of abandoned ceme- 
tery; time for decision on application for permit. 


(a) Within 15 days after it is satisfied that all reasonable effort has 
been made to notify descendants, as provided in Code Section 36-72-6, 
and following receipt of the recommendations of a board or commission 
created pursuant to Code Section 36-72-9, the governing authority shall 
schedule a public hearing at which any interested party or citizen may 
appear and be given an opportunity to be heard. In addition to the 
notice required in Code Section 36-72-6, notice of the public hearing 
shall be advertised in the legal organ of the jurisdiction once a week for 
the two consecutive weeks immediately preceding the week in which 
any such hearing is held. 


(b) Within 30 days after the conclusion of the public hearing, the 
governing authority shall notify the applicant in writing of its decision. 
The governing authority shall have the authority to deny the applica- 
tion with written reasons therefor, to issue a permit adopting the 
application in whole or in part, or to issue a permit which may include 
additional requirements to mitigate the proposed activity’s adverse 
effects on the cemetery or burial ground, including but not limited to 
relocation of the proposed project, reservation of the cemetery or burial 
ground as an undeveloped area within the proposed development or use 
of land, and respectful disinterment and proper disposition of the 
human remains. The governing authority may adopt the applicant’s 
proposal for mitigation. 


History. — Code 1981, § 36-72-7, en- 
acted by Ga. L. 1991, p. 924, § 3. 


JUDICIAL DECISIONS 


Consideration of alternatives. —  sioners had the authority to consider al- 
Given that O.C.G.A. § 36-72-7 gives the ternatives and to issue a permit for 
governing authority the power to adopt disinterment and relocation to the alter- 
the application in whole or in part, or to nate site. Hughes v. Cobb County, 264 Ga. 
issue a permit which may include addi- 128, 441 S.E.2d 406 (1994). 
tional requirements, the board of commis- 


36-72-8. Issues considered in decision on application for permit. 


The governing authority shall consider the following in making its 
determination: 
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(1) The presumption in favor of leaving the cemetery or burial 
ground undisturbed; 


(2) The concerns and comments of any descendants of those buried 
in the burial ground or cemetery and any other interested parties; 


(3) The economic and other costs of mitigation; 


(4) The adequacy of the applicant’s plans for disinterment and 
proper disposition of any human remains or burial objects; 


(5) The balancing of the applicant’s interest in disinterment with 
the public’s and any descendant’s interest in the value of the 
undisturbed cultural and natural environment; and 


(6) Any other compelling factors which the governing authority 
deems relevant. 


History. — Code 1981, § 36-72-8, en- 
acted by Ga. L. 1991, p. 924, § 3. 


JUDICIAL DECISIONS 


Evidence supported relocation. — would preserve rather than destroy the 
There was evidence in the record which cultural heritage of the county and the 
supported the trial court’s conclusion of cemetery. Hughes v. Cobb County, 264 Ga. 
fact that, due to lack of maintenance and 128, 441 S.E.2d 406 (1994). 
inappropriate surroundings, relocation 


36-72-9. Establishment of board or commission to review appli- 
cations in counties exceeding certain population size. 


The governing authority of any county whose population is in excess 
of 290,000 as established by the United States decennial census of 1980 
or any such future census shall be authorized to establish or empower 
a new or existing commission or board to hear and review any 
application filed pursuant to Code Section 36-72-5. The board or 
commission shall conduct a public hearing within 60 days of the filing 
of an application and shall make a written recommendation to the 
governing authority no later than 15 days following the public hearing 
with respect to the sufficiency of the notice to descendants, the plan for 
mitigation, the disturbance and adverse effects on the cemetery or 
burial ground, the survey of the cemetery, and plans for disinterment 
and reinterment. 


History. — Code 1981, § 36-72-9, en- 
acted by Ga. L. 1991, p. 924, § 3. 
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36-72-10. Application fee. 


The governing authority shall be authorized to impose an application 
fee which shall reflect the cost to the governing authority for processing 
and reviewing the application including, but not limited to, the cost of 
hiring an attorney, independent archeologist, and independent sur- 
veyor to assist in making recommendations regarding the applicant’s 
plan. Such fee, if imposed, shall not exceed $2,500.00. 


History. — Code 1981, § 36-72-10, en- 
acted by Ga. L. 1991, p. 924, § 3. 


36-72-11. Appeal of decision on application for permit. 


Should any applicant or descendant be dissatisfied with a decision of 
the governing authority, he or she, within 30 days of such decision, may 
file an appeal in the superior court of the county in which the cemetery 
or burial ground is located in addition to the superior courts enumer- 
ated in Code Section 50-13-19. 


History. — Code 1981, § 36-72-11, en- 
acted by Ga. L. 1991, p. 924, § 3. 


JUDICIAL DECISIONS 


Cited in Hughes v. Cobb County, 264 
Ga. 128, 441 S.E.2d 406 (1994). 


36-72-12. Development activities pending appeal. 


Until the expiration of the time for appeal as set forth in Code Section 
36-72-11, the applicant shall not begin or resume activities which 
comply with the permit issued by the governing authority. If an appeal 
is filed, the applicant may begin or resume activities which comply with 
the permit only upon consent of the governing authority and the party 
seeking judicial review or upon order of the reviewing court for good 
cause shown. 


History. — Code 1981, § 36-72-12, en- 
acted by Ga. L. 1991, p. 924, § 3. 


36-72-13. Inspection to ensure applicant’s compliance. 


The governing authority or local law enforcement agency shall 
inspect as necessary to determine whether the applicant has complied 
with the provisions of this chapter requiring cessation or limitation of 
activity and with the terms of the permit as issued by the governing 
authority or as modified by the superior court or reviewing court. 
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History. — Code 1981, § 36-72-13, en- 
acted by Ga. L. 1991, p. 924, § 3. 


36-72-14. Jurisdiction of superior court; expending private or 
public funds to mitigate harm to cemetery. 


(a) Notwithstanding any provisions of this chapter to the contrary, 
when any agency, authority, or political subdivision of the state seeks to 
file an application for a permit under this chapter, the superior court 
having jurisdiction over the real property wherein the cemetery or 
burial ground is located shall have exclusive jurisdiction over the 
permit application. The superior court shall conduct its investigation 
and determination of the permit in accordance with Code Sections 
36-72-6 through 36-72-8. 


(b) When activities of an agency, authority, or political subdivision of 
the state adversely affect an abandoned cemetery or a burial ground, 
such agency, authority, or political subdivision shall bear the cost of 
mitigating the harm to the abandoned cemetery or burial ground or 
reinterring the human remains as a part of the cost of the project and 
is authorized to expend public funds for such purpose. When activities 
of a private person, corporation, or other private entity adversely affect 
an abandoned cemetery or a burial ground, such person, corporation, or 
other entity shall bear the cost of mitigating the harm to the cemetery 
or burial ground or reinterring the human remains. The cost of 
mitigating the harm to an abandoned cemetery or to a burial ground or 
reinterring the human remains exposed through vandalism by an 
unidentified vandal or through erosion may be borne by the governing 
authority in whose jurisdiction the abandoned cemetery or burial 
ground is located. 


(c) The provisions of this chapter notwithstanding, the Department 
of Transportation shall not be required to obtain a permit under this 
chapter unless human remains are to be relocated; provided, however, 
that the department shall be required to obtain an archaeologist’s 
report, pursuant to paragraph (2) of Code Section 36-72-5, confirming 
the absence of human remains on the affected property. 


History. — Code 1981, § 36-72-14, en- 
acted by Ga. L. 1991, p. 924, § 3; Ga. L. 
2011, p. 583, § 11/HB 137. 


36-72-15. Disinterment and disposition of human remains or 
burial objects. 


Any disinterment and disposition of human remains or burial objects 
permitted under this chapter shall be supervised, monitored, or carried 
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out by the applicant’s archeologist and shall be done at the expense of 
the person or entity to whom the permit is issued. 


History. — Code 1981, § 36-72-15, en- 
acted by Ga. L. 1991, p. 924, § 3. 


36-72-16. Penalties. 


Any person who knowingly fails to comply with the provisions of this 
chapter shall be guilty of a misdemeanor of a high and aggravated 
nature and, upon conviction, shall pay a fine of not more than $5,000.00 
for each grave site disturbed; provided, however, that any person who 
knowingly violates the provisions of Code Section 36-72-4 shall be 
guilty of a misdemeanor of a high and aggravated nature and, upon 
conviction, shall be incarcerated for not more than six months and shall 
pay a fine not less than $5,000.00 for each grave site disturbed. 


History. — Code 1981, § 36-72-16, en- 
acted by Ga. L. 1991, p. 924, § 3. 
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T.36, C.73 


CONTRACTS FOR REGIONAL FACILITIES 


36-73-2 


CHAPTER 73 


CONTRACTS FOR REGIONAL FACILITIES 


Sec. 

36-73-1. Purpose. 

36-73-2. Public hearing on proposed 
contract; notice. 

36-73-3. Proposed facility located out- 


side county or municipality; 
feasibility study. 


Editor’s notes. — Ga. L. 1995, p. 699, 
§ 2, not codified by the General Assembly, 
provides that this Act applies with respect 


Sec. 
36-73-4. Impingement upon powers, au- 
thority, rights, and duties of 


sheriffs prohibited. 


18, 1995, but shall not invalidate any 
contract entered into prior to April 18, 
1995. 


to contracts entered into on or after April 


36-73-1. Purpose. 


It is the purpose of this chapter to provide certain conditions, 
limitations, and restrictions upon the exercise of the powers granted to 
counties and municipalities to enter into contracts for regional facilities 
under Article IX, Section IV, Paragraph IV of the Constitution. 


History. — Code 1981, § 36-73-1, en- 
acted by Ga. L. 1995, p. 699, § 1. 


36-73-2. Public hearing on proposed contract; notice. 


A county or municipality which proposes to enter into a contract 
under Article IX, Section IV, Paragraph IV of the Constitution shall, 
prior to entering into such contract, conduct at least one public hearing 
with respect to such proposed contract. Notice of such public hearing 
shall be given by a prominent advertisement in a newspaper of general 
circulation within the county or municipality. The parties proposing to 
enter into a contract may agree to conduct a joint public hearing in lieu 
of separate public hearings by each party. The notice of public hearing 
required in the case of a municipality may be combined with a notice of 
public hearing for the county within which the municipality is located. 


History. — Code 1981, § 36-73-2, en- 
acted by Ga. L. 1995, p. 699, § 1. 
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36-73-3. Proposed facility located outside county or municipal- 
ity; feasibility study. 


Where a county or municipality proposes to enter into a contract for 
a regional facility which will be located outside of such county or 
municipality and such contract will require the expenditure of public 
funds of the county or municipality, the county or municipality shall, 
prior to entering into the contract, conduct a financial feasibility study 
of the contract. Such study may be conducted by the county or 
municipality or the county or municipality may contract with another 
party for the conducting of the study. Two or more parties proposing to 
enter into a contract may conduct or contract for a joint financial 
feasibility study, but in this case the financial feasibility study shall 
separately address the fiscal concerns of each party to the proposed 
contract. A financial feasibility study shall at a minimum include a 
statement of the expected useful life of the regional project and a 
statement or projection of the costs and benefits to the county or 
municipality over the entire expected useful life of the project. 


History. — Code 1981, § 36-73-3, en- to Code Section 28-9-5, in 1998, “study” 
acted by Ga. L. 1995, p. 699, § 1. was inserted near the end of the first 
Code Commission notes. — Pursuant sentence. 


36-73-4. Impingement upon powers, authority, rights, and du- 
ties of sheriffs prohibited. 


No contract under Article IX, Section IV, Paragraph IV of the 
Constitution shall in any manner impinge upon the constitutional and 
statutory powers, authority, rights, and duties granted to the sheriffs of 
this state prior to the adoption of said Paragraph IV. 


History. — Code 1981, § 36-73-4, en- 
acted by Ga. L. 1995, p. 699, § 1. 
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T.36, C.74 


LOCAL GOWT CODE ENFORCEMENT BOARDS 


36-74-1 


CHAPTER 74 


LOCAL GOVERNMENT CODE ENFORCEMENT BOARDS 


Article 1 
General Provisions 
Sec. 
36-74-1. Short title. 
36-74-2. Legislative intent. 
36-74-3. Creating or abolishing boards; 


hearings and fines. 
Article 2 


Enforcement Boards Created on or 
after January 1, 2003 


36-74-20. Application. 

36-74-21. Definitions. 

36-74-22. Membership of boards; re- 
quirements of members; chair- 
person; attorney’s role. 

36-74-23. Initiating of proceedings; time 
to correct violations; repeat vi- 
olations; hearings. 

36-74-24. Calling of hearings; hearing 
proceedings. 

36-74-25. Powers of enforcement boards. 

36-74-26. Administrative fines; public re- 
cord. 

36-74-27. Length of liens. 


Cross references. — State building, 
plumbing, electrical, and other codes, 
§ 8-2-20 et seq. Building, electrical, and 
other codes, T. 36, C. 13. 

Editor’s notes. — Ga. L. 2000, p. 1102, 
§ 1, not codified by the General Assembly, 


Sec. 

36-74-28. 
36-74-29. 
36-74-30. 


Appeals to superior court. 
Notice required; form of notice. 
Other enforcement methods; 
probable cause for investiga- 
tion required. 


Article 3 


Enforcement Boards Created Prior 
to January 1, 2003 


Application of article. 
Definitions. 

Membership of boards; re- 
quirements of members; chair- 
person; attorney’s role. 
Initiating of proceedings; time 
to correct violations; repeat vi- 
olations; hearings. 

Calling of hearings; hearing 
proceedings; orders. 

Powers of enforcement boards. 
Administrative fines; public re- 
cord. 

Length of liens. 

Appeals to superior court. 
Notice required; form of notice. 
Other enforcement methods. 


36-74-40. 
36-74-41. 
36-74-42. 


36-74-43. 


36-74-44. 


36-74-45. 
36-74-46. 


36-74-47. 
36-74-48. 
36-74-49. 
36-74-50. 


provides: “This Act shall be known and 
may be cited as the ‘Inferior Court Train- 
ing and Assistance Act of 2000.’” 

Law reviews. — For note on 2000 
enactment of this article, see 17 Ga. St. U. 
L. Rev. 52 (2000). 


ARTICLE 1 
GENERAL PROVISIONS 


36-74-1. Short title. 


This chapter shall be known and may be cited as the “Local Govern- 
ment Code Enforcement Boards Act” and is enacted to provide assis- 
tance to inferior courts with jurisdiction over county or municipal 


ordinances. 


1105 


36-74-1 LOCAL GOVERNMENT 36-74-20 


History. — Code 1981, § 36-74-1, en- 
acted by Ga. L. 2000, p. 1102, § 3; Ga. L. 
2003, p. 581, § 2. 


36-74-2. Legislative intent. 


It is the intent of this chapter to promote, protect, and improve the 
health, safety, and welfare of the citizens of the counties and munici- 
palities of this state by authorizing the creation of administrative 
boards with authority to impose administrative fines and other non- 
criminal penalties to provide an equitable, expeditious, effective, and 
inexpensive method of enforcing any codes and ordinances in force in 
counties and municipalities, where a pending or repeated violation 
continues to exist. 


History. — Code 1981, § 36-74-2, en- 
acted by Ga. L. 2000, p. 1102, § 3; Ga. L. 
2003, p. 581, § 2. 


36-74-3. Creating or abolishing boards; hearings and fines. 


(a) Each county or municipality may, at its option, create or abolish 
by ordinance local government code enforcement boards as provided in 
this chapter. 


(b) Acounty or a municipality may, by ordinance, adopt an alternate 
code enforcement system which gives code enforcement boards the 
authority to hold hearings and assess fines against violators of the 
respective county or municipal codes and ordinances. 


History. — Code 1981, § 36-74-3, en- 
acted by Ga. L. 2000, p. 1102, § 3; Ga. L. 
2003, p. 581, § 2. 


ARTICLE 2 


ENFORCEMENT BOARDS CREATED ON OR 
AFTER JANUARY 1, 2003 


36-74-20. Application. 


The provisions of this article shall apply to enforcement boards 
created on or after January 1, 2008. 


History. — Code 1981, § 36-74-20, en- to Code Section 28-9-5, in 2003, “January” 
acted by Ga. L. 2008, p. 581, § 2. was substituted for “Jan.”. 
Code Commission notes. — Pursuant 
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36-74-21. Definitions. 


As used in this article, the term: 


(1) “Code enforcement officer” means any person contracted with 
or employed by a county or municipality who has enforcement 
authority for health, safety, or welfare requirements and is autho- 
rized to issue citations or file formal complaints regarding the same. 


(2) “County or municipal codes and ordinances” means zoning 
ordinances and resolutions, ordinances and resolutions enacting 
subdivision regulations, environmental ordinances and resolutions, 
state minimum standard codes provided for in Code Section 8-2-25, 
ordinances and resolutions enacted pursuant to Code Section 8-2-25, 
other ordinances and resolutions regulating the development of real 
property, and ordinances and regulations providing for control of 
litter and debris, control of junked or abandoned vehicles, and control 
of overgrown vegetation. Notwithstanding the above, the term 
“county and municipal codes and ordinances” shall not include: 


(A) Those codes and ordinances requiring a permit, unless the 
alleged violator has failed to secure all necessary valid permits 
under said codes and ordinances; or 


(B) Any local amendments to the state minimum standard codes 
provided for in Code Section 8-2-25 that have not been adopted in 
conformity with the requirements of subsection (c) of Code Section 
8-2-25. 


(3) “Enforcement board” means a local government code enforce- 
ment board. 


(4) “Local governing body” means the governing authority of the 
county or municipality, however designated. 


(5) “Local governing body attorney” means the legal counselor for 
the county or municipality. 


(6) “Violation involving the health or safety of a third party” means 
a violation that creates a legitimate concern for the health and safety 
of a third-party occupant of a dwelling place or that creates an 
immediate and substantial danger to the environment. 


History. — Code 1981, § 36-74-4, en- L. 2003, p. 581, § 2; Ga. L. 2012, p. 163, 
acted by Ga. L. 2000, p. 1102, § 3; Code § 1/HB 93. 
1981, § 36-74-21, as redesignated by Ga. 
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36-74-22. Membership of boards; requirements of members; 
chairperson; attorney’s role. 


(a) The local governing body may appoint one or more code enforce- 
ment boards and legal counsel for the enforcement boards. The local 
governing body may appoint code enforcement boards consisting of 
three, five, or seven members. The local governing body may appoint up 
to two alternate members for each code enforcement board to serve on 
the board in the absence of board members. 


(b) Members of the enforcement boards shall be residents of the 
municipality, in the case of municipal enforcement boards, or residents 
of the county, in the case of county enforcement boards. In making 
appointments to an enforcement board, the local governing body shall 
make good faith efforts to appoint one or more individuals who have 
experience or expertise relevant to one or more of the county or 
municipal codes that are within the subject matter jurisdiction of the 
respective enforcement board, including individuals with property 
management and litter control experience; provided, however, that the 
authority and jurisdiction of an enforcement board shall not in any way 
be limited due to the absence from its membership of one or more 
individuals with such experience or expertise. 


(c)(1) The initial appointments to a seven-member code enforcement 
board shall be as follows: 


(A) Three members appointed for a term of two years each; and 
(B) Four members appointed for a term of four years each. 


(2) The initial appointments to a five-member code enforcement 
board shall be as follows: 


(A) Two members appointed for a term of two years each; and 
(B) Three members appointed for a term of four years each. 


(3) The initial appointments to a three-member code enforcement 
board shall be as follows: 


(A) One member appointed for a term of two years; and 
(B) Two members appointed for a term of four years each. 


(4) Upon the expiration of the initial terms specified in paragraphs 
(1), (2), and (8) of this subsection all terms shall be for three years. 


(5) The local governing body of a county or a municipality may 
reduce a seven-member code enforcement board to five members, or a 
five-member code enforcement board to three members, upon the 
simultaneous expiration of the terms of office of two members of the 
board. 
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(6) A member may be reappointed upon approval of the local 
governing body. 


(7) An appointment to fill any vacancy on an enforcement board 
shall be for the remainder of the unexpired term of office. If any 
member fails to attend two of three successive meetings without 
cause and without prior approval of the chairperson, the enforcement 
board shall declare the member’s office vacant, and the local govern- 
ing body shall promptly fill such vacancy. 


(8) The members shall serve in accordance with ordinances of the 
local governing body and may be suspended and removed for cause as 
provided in such ordinances for removal of members of boards. A local 
governing body may, with or without cause, refuse to reappoint any 
member of an enforcement board at the expiration of his or her term 
of office. 


(d) The members of an enforcement board shall elect a chairperson, 
who shall be a voting member, from among the members of the board. 
The presence of four or more members shall constitute a quorum of any 
seven-member enforcement board, the presence of three or more 
members shall constitute a quorum of any five-member enforcement 
board, and the presence of two or more members shall constitute a 
quorum of any three-member enforcement board. Members shall serve 
without compensation but may be reimbursed for such travel, mileage, 
and per diem expenses as may be authorized by the local governing 
body or as otherwise provided by law. 


(e) The local governing body attorney shall either be counsel to an 
enforcement board or shall represent the municipality or county by 
presenting cases before the enforcement board but in no case shall the 
local governing body attorney serve in both capacities. 


History. — Code 1981, § 36-74-5, en- 1981, § 36-74-22, as redesignated by Ga. 
acted by Ga. L. 2000, p. 1102, § 3; Code L. 2003, p. 581, § 2. 


36-74-23. Initiating of proceedings; time to correct violations; 
repeat violations; hearings. 


(a) It shall be the duty of the code enforcement officer to initiate 
enforcement proceedings pursuant to the various codes; however, no 
member of a board shall have the power to initiate such enforcement 
proceedings. 


(b) Except as provided in subsections (c) and (d) of this Code section, 
if a violation of any code or ordinance is found, the code enforcement 
officer shall notify the violator and give him or her a reasonable time to 
correct the violation. Should the violation continue beyond the time 
specified for correction, the code enforcement officer shall proceed with 
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enforcement through the appropriate court or shall proceed with 
enforcement through the appropriate code enforcement board. If the 
code enforcement officer proceeds through a code enforcement board, 
the code enforcement officer shall notify an enforcement board and 
request a hearing. The code enforcement board shall schedule a 
hearing, and written notice of such hearing shall be hand delivered or 
made as provided in Code Section 36-74-29 to said violator. At the 
option of the code enforcement board, notice may additionally be served 
by publication or posting as provided in Code Section 36-74-29. If the 
violation is corrected and then recurs or if the violation is not corrected 
by the time specified for correction by the code enforcement officer, the 
case may be presented to the enforcement board even if the violation 
has been corrected prior to the board hearing, and the notice shall so 
state. 


(c) If a repeat violation is found, the code enforcement officer shall 
notify the violator but is not required to give the violator a reasonable 
time to correct the violation. The code enforcement officer, upon 
notifying the violator of a repeat violation, shall notify an enforcement 
board and request a hearing. The code enforcement board shall sched- 
ule a hearing and shall provide written notice pursuant to Code Section 
36-74-29. The case may be presented to the enforcement board even if 
the repeat violation has been corrected prior to the board hearing, and 
the notice shall so state. 


(d) If the code enforcement officer has substantial reason to believe a 
violation presents a serious threat to the public health, safety, and 
welfare or if the violation is irreparable or irreversible in nature, the 
code enforcement officer shall make a reasonable effort to notify the 
violator and may immediately notify the enforcement board and re- 
quest a hearing. 


History. — Code 1981, § 36-74-6, en- 
acted by Ga. L. 2000, p. 1102, § 3; Code 
1981, § 36-74-23, as redesignated by Ga. 


L. 2003, p. 581, § 2; Ga. L. 2012, p. 163, 
§ 2/HB 93. 


JUDICIAL DECISIONS 


Violations properly affirmed. — Re- 
gardless of whether the trial court erred 
in finding that the defendant committed 
repeat violations of operating illegal room- 
ing houses in a city, the court’s finding 
that the city did not have to afford the 
defendant with a pre-suit opportunity to 


correct the deficiencies under O.C.G.A. 
§ 36-74-23(b) was affirmed on the alter- 
native ground that the violations posed a 
serious threat to public health, safety, and 
welfare. Lewis v. City of Savannah, 336 
Ga. App. 126, 784 S.E.2d 1 (2016). 


1110 
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36-74-24. Calling of hearings; hearing proceedings. 


(a) Upon request of the code enforcement officer, or at such other 
times as may be necessary, the chairperson of an enforcement board 
may call a hearing of an enforcement board; a hearing also may be 
called by written notice signed by at least three members of a 
seven-member enforcement board or signed by at least two members of 
a five-member enforcement board. Minutes shall be kept of all hearings 
by each enforcement board, and all hearings and proceedings shall be 
open to the public. The local governing body may provide or assign 
clerical and administrative personnel to assist the enforcement board 
in the proper performance of its duties. 


(b) Each case before an enforcement board shall be presented by the 
local governing body attorney or by a code enforcement officer or other 
member of the administrative staff of the local governing body. 


(c) An enforcement board shall proceed to hear the cases on the 
agenda for that day. All testimony shall be under oath and shall be 
recorded. The enforcement board shall take testimony from the code 
enforcement officer and alleged violator. Formal rules of evidence shall 
not apply, but fundamental due process shall be observed and shall 
govern the proceedings. 


(d) At the conclusion of the hearing, the enforcement board shall 
issue findings of fact, based on evidence of record and conclusions of law, 
and shall issue an order affording the proper relief consistent with 
powers granted in this article. The findings and conclusions shall be by 
motion approved by a majority of those members present and voting, 
except that at least four members of a seven-member enforcement 
board, three members of a five-member enforcement board, or two 
members of a three-member enforcement board must vote in order for 
the action to be official. The order may include a notice that it must be 
complied with by a specified date and that a fine may be imposed if the 
order is not complied with by said date. A certified copy of such order 
may be recorded in the public records of the county and shall constitute 
notice to any subsequent purchasers, successors in interest, or assigns 
if the violation concerns real property, and the findings therein shall be 
binding upon the violator and, if the violation concerns real property, 
any subsequent purchasers, successors in interest, or assigns. If an 
order is recorded in the public records pursuant to this subsection and 
the order is complied with by the date specified in the order, the 
enforcement board shall issue an order acknowledging compliance that 
shall be recorded in the public records. A hearing is not required to issue 
such an order acknowledging compliance. 
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History. — Code 1981, § 36-74-7, en- L. 2003, p. 581, § 2; Ga. L. 2012, p. 163, 
acted by Ga. L. 2000, p. 1102, § 3; Code § 3/HB 93. 
1981, § 36-74-24, as redesignated by Ga. 


36-74-25. Powers of enforcement boards. 


Each enforcement board shall have the power to: 


(1) Adopt rules for the conduct of its hearings, which rules shall, at 
a minimum, ensure that each side has an equal opportunity to 
present evidence and argument in support of its case; 


(2) Subpoena alleged violators and witnesses to its hearings, with 
the approval of the court with jurisdiction over a criminal violator of 
the county or municipal code or ordinance. Subpoenas may be served 
by the sheriff, marshal, or police department of the county or by the 
police department of the municipality or by any other individual 
authorized by Code Section 24-13-24 to serve subpoenas; 


(3) Subpoena evidence to its hearings in the same way as provided 
in paragraph (2) of this Code section, with the approval of the court 
with jurisdiction over a criminal violator of the county or municipal 
code or ordinance; 


(4) Take testimony under oath; and 


(5) Issue orders having the force of law to command whatever 
steps are necessary to bring a violation into compliance. 


History. — Code 1981, § 36-74-8, en- of this Code section by that Act shall apply 
acted by Ga. L. 2000, p. 1102, § 3; Code to any motion made or hearing or trial 
1981, § 36-74-25, as redesignated by Ga. commenced on or after January 1, 2013. 
L. 2003, p. 581, § 2; Ga. L. 2011, p. 99, Law reviews. — For article, “Evi- 
§ 51/HB 24. dence,” see 27 Ga. St. U. L. Rev. 1 (2011). 

Editor’s notes. — Ga. L. 2011, p. 99, For article on the 2011 amendment of this 
§ 101/HB 24, not codified by the General Code section, see 28 Ga. St. U. L. Rev. 1 
Assembly, provides that the amendment (2011). 


36-74-26. Administrative fines; public record. 


(a) An enforcement board, upon notification by the code enforcement 
officer that an order of the enforcement board has not been complied 
with by the set time may order the violator to pay an administrative 
fine in an amount specified in this Code section. 


(b)(1) An administrative fine imposed pursuant to this Code section 
for a violation involving the health or safety of a third party shall not 
exceed $1,000.00 per day. 


(2) An administrative fine imposed pursuant to this Code section 
for a violation that is not a violation involving the health or safety of 
a third party shall not exceed a total of $1,000.00. 
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(3) In determining the amount of the fine, if any, the enforcement 
board shall consider the following factors: 


(A) The gravity of the violation; 
(B) Any actions taken by the violator to correct the violation; and 
(C) Any previous violations committed by the violator. 


(4) An enforcement board may reduce a fine imposed pursuant to 
this Code section. 


(c) A certified copy of an order imposing an administrative fine may 
be recorded in the public records of any county and thereafter shall 
constitute a lien against the land on which the violation exists and upon 
any real or personal property owned by the violator. Upon petition to 
the superior court, such order may be enforced in the same manner as 
a court judgment by the sheriffs of this state, including levy against the 
personal property, but such order shall not be deemed to be a court 
judgment except for enforcement purposes. After three months from the 
filing of any such lien which remains unpaid, the enforcement board 
may request the local governing body attorney to foreclose on the lien. 


(d) If an environmental court is in existence with jurisdiction over 
ordinances subject to the jurisdiction of the enforcement board, the 
violator may object to the fine imposed and submit to the jurisdiction of 
the environmental court. The case shall be transferred to the environ- 
mental court and handled de novo as an ordinance violation. 


History. — Code 1981, § 36-74-9, en- L. 2003, p. 581, § 2; Ga. L. 2012, p. 163, 
acted by Ga. L. 2000, p. 1102, § 3; Code § 4/HB 93. 
1981, § 36-74-26, as redesignated by Ga. 


36-74-27. Length of liens. 


No lien imposed under this article shall continue for a period longer 
than 20 years after the certified copy of an order imposing a fine has 
been recorded, unless within that time an action to foreclose on the lien 
is commenced in a court of competent jurisdiction. In an action to 
foreclose on a lien, the prevailing party is entitled to recover all costs, 
including a reasonable attorney’s fee, that it incurs in the foreclosure. 
The continuation of the lien effected by the commencement of the action 
shall not be good against creditors or subsequent purchasers for 
valuable consideration without notice, unless a notice of lis pendens is 
recorded. 


History. — Code 1981, § 36-74-10, en- 1981, § 36-74-27, as redesignated by Ga. 
acted by Ga. L. 2000, p. 1102, § 3; Code L. 2003, p. 581, § 2. 
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36-74-28. Appeals to superior court. 


An aggrieved party, including the local governing body, may appeal a 
final administrative order of an enforcement board to the superior 
court. Such an appeal shall be a hearing de novo. An appeal shall be 
filed within 30 days of the execution of the order to be appealed. 


History. — Code 1981, § 36-74-11, en- 1981, § 36-74-28, as redesignated by Ga. 
acted by Ga. L. 2000, p. 1102, § 3; Code L. 2003, p. 581, § 2. 


36-74-29. Notice required; form of notice. 


(a) All notices required by this article shall be provided to the alleged 
violator by certified mail or statutory overnight delivery, return receipt 
requested; by hand delivery by the sheriff or other law enforcement 
officer, code enforcement officer, or other person designated by the local 
governing body; or by leaving the notice at the violator’s usual place of 
residence with any person residing therein who is above 15 years of age 
and informing such person of the contents of the notice. 


(b) In addition to providing notice as set forth in subsection (a) of this 
Code section, at the option of the code enforcement board, notice may 
also be served by publication or posting, as follows: 


(1) Notice may be published once during each week for four 
consecutive weeks (four publications being sufficient) in the newspa- 
per in which the sheriff’s advertisements are printed in the county 
where the code enforcement board is located. Proof of publication 
shall be made by affidavit of a duly authorized representative of the 
newspaper; 


(2) If there is no newspaper of general circulation in the county 
where the code enforcement board is located, three copies of such 
notice shall be posted for at least 28 days in three different and 
conspicuous places in such county, one of which shall be at the front 
door of the courthouse in said county. Proof of posting shall be by 
affidavit of the person posting the notice, which affidavit shall include 
a copy of the notice posted and the date and places of its posting; or 


(3) Notice by publication or posting may run concurrently with, or 
may follow, an attempt or attempts to provide notice by hand delivery, 
mail, or statutory overnight delivery as required under subsection (a) 
of this Code section. Evidence that an attempt has been made to 
deliver notice by hand, mail, or statutory overnight delivery as 
provided in subsection (a) of this Code section, together with proof of 
publication or posting as provided in this subsection, shall be suffi- 
cient to show that the notice requirements of this Code section have 
been met, without regard to whether or not the alleged violator 
actually received such notice. 
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History. — Code 1981, § 36-74-12, en- Editor’s notes. — Ga. L. 2001, p. 1212, 
acted by Ga. L. 2000, p. 1102, § 3; Ga. L.  § 7, not codified by the General Assembly, 
2001, p. 1212, § 5; Code 1981, § 36-74-29, provides that the Act is applicable with 
as redesignated by Ga. L. 2003, p. 581, respect to notices delivered on or after 
§ 2; Ga. L. 2012, p. 163, § 5/HB 93. July 1, 2001. 


36-74-30. Other enforcement methods; probable cause for inves- 
tigation required. 


(a) It is the intent of this article to provide an additional or supple- 
mental means of obtaining compliance with local codes. Nothing 
contained in this article shall prohibit a local governing body through 
its code enforcement officer from enforcing its codes by any other lawful 
means including criminal and civil proceedings; provided, however, that 
a local governing body shall not pursue a specific instance of an alleged 
violation of an ordinance against one violator before both a code 
enforcement board and a magistrate, municipal, or other court autho- 
rized to hear ordinance violations. 


(b) No local government is authorized to perform investigations or 
inspections of residential rental property unless there is probable cause 
to believe there is or has been a violation or violations of applicable 
codes, and in no event may a local government require the registration 
of residential rental property. Conditions which appear to be code 
violations which are in plain view may form the basis for probable 
cause. 


History. — Code 1981, § 36-74-13, en- L. 2003, p. 581, $ 2; Ga. L. 2003, p. 818, 


acted by Ga. L. 2000, p. 1102, § 3; Code § 2; Ga. L. 2012, p. 163, § 6/HB 93. 
1981, § 36-74-30, as redesignated by Ga. 


ARTICLE 3 


ENFORCEMENT BOARDS CREATED PRIOR 
TO JANUARY 1, 2003 


36-74-40. Application of article. 


The provisions of this article shall apply to enforcement boards 
created prior to January 1, 20038. 


History. — Code 1981, § 36-74-40, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-41. Definitions. 


As used in this article, the term: 


(1) “Code inspector” means any authorized agent or employee of 
the county or municipality whose duty it is to assure code compliance. 
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(2) “County or municipal codes and ordinances” means zoning 
ordinances and resolutions, ordinances and resolutions enacting 
subdivision regulations, environmental ordinances and resolutions, 
state minimum standard codes provided for in Code Section 8-2-25, 
ordinances and resolutions enacted pursuant to Code Section 8-2-25, 
other ordinances and resolutions regulating the development of real 
property, and ordinances and regulations providing for control of 
litter and debris, control of junked or abandoned vehicles, and control 
of overgrown vegetation. Notwithstanding the above, the term 
“county and municipal codes and ordinances” shall not include: 


(A) Those codes and ordinances requiring a permit, unless the 
alleged violator has failed to secure all necessary valid permits 
under said codes and ordinances; or 


(B) Any local amendments to the state minimum standard codes 
provided for in Code Section 8-2-25 that have not been adopted in 
conformity with the requirements of subsection (c) of Code Section 
8-2-25. 


(3) “Enforcement board” means a local government code enforce- 
ment board. 


(4) “Local governing body” means the governing authority of the 
county or municipality, however designated. 


(5) “Local governing body attorney” means the legal counselor for 
the county or municipality. 


(6) “Repeat violation” means any violation of county or municipal 
codes or ordinances by an owner or co-owner whom the enforcement 
board has previously found to be in violation of a code or ordinance 
within one year prior to such violation. 


(7) “Violation involving the health or safety of a third party” means 
a violation that creates a legitimate concern for the health and safety 
of a third-party occupant of a dwelling place or that creates an 
immediate and substantial danger to the environment or members of 
the community at large, especially minor children. 


History. — Code 1981, § 36-74-41, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-42. Membership of boards; requirements of members; 
chairperson; attorney’s role. 


(a) The local governing body may appoint one or more code enforce- 
ment boards and legal counsel for the enforcement boards. The local 
governing body may appoint code enforcement boards consisting of 
three, five, or seven members. The local governing body may appoint up 
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to two alternate members for each code enforcement board to serve on 
the board in the absence of board members. 


(b) Members of the enforcement boards shall be residents of the 
municipality, in the case of municipal enforcement boards, or residents 
of the county, in the case of county enforcement boards. In making 
appointments to an enforcement board, the local governing body shall 
make good faith efforts to appoint one or more individuals who have 
experience or expertise relevant to one or more of the county or 
municipal codes that are within the subject matter jurisdiction of the 
respective enforcement board, including individuals with property 
management and litter control experience; provided, however, that the 
authority and jurisdiction of an enforcement board shall not in any way 
be limited due to the absence from its membership of one or more 
individuals with such experience or expertise. 


(c)(1) The initial appointments to a seven-member code enforcement 
board shall be as follows: 


(A) Three members appointed for a term of two years each; and 
(B) Four members appointed for a term of four years each. 


(2) The initial appointments to a five-member code enforcement 
board shall be as follows: 


(A) Two members appointed for a term of two years each; and 
(B) Three members appointed for a term of four years each. 


(3) The initial appointments to a three-member code enforcement 
board shall be as follows: 


(A) One member appointed for a term of two years; and 
(B) Two members appointed for a term of four years each. 


(4) Upon the expiration of the initial terms specified in paragraphs 
(1), (2), and (3) of this subsection all terms shall be for three years. 


(5) The local governing body of a county or a municipality may 
reduce a seven-member code enforcement board to five members, or a 
five-member code enforcement board to three members, upon the 
simultaneous expiration of the terms of office of two members of the 
board. 


(6) A member may be reappointed upon approval of the local 
governing body. 


(7) An appointment to fill any vacancy on an enforcement board 
shall be for the remainder of the unexpired term of office. If any 
member fails to attend two of three successive meetings without 
cause and without prior approval of the chairperson, the enforcement 
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board shall declare the member’s office vacant, and the local govern- 
ing body shall promptly fill such vacancy. 


(8) The members shall serve in accordance with ordinances of the 
local governing body and may be suspended and removed for cause as 
provided in such ordinances for removal of members of boards. A local 
governing body may, with or without cause, refuse to reappoint any 
member of an enforcement board at the expiration of his or her term 
of office. 


(d) The members of an enforcement board shall elect a chairperson, 
who shall be a voting member, from among the members of the board. 
The presence of four or more members shall constitute a quorum of any 
seven-member enforcement board, the presence of three or more 
members shall constitute a quorum of any five-member enforcement 
board, and the presence of two or more members shall constitute a 
quorum of any three-member enforcement board. Members shall serve 
without compensation but may be reimbursed for such travel, mileage, 
and per diem expenses as may be authorized by the local governing 
body or as otherwise provided by law. 


(e) The local governing body attorney shall either be counsel to an 
enforcement board or shall represent the municipality or county by 
presenting cases before the enforcement board but in no case shall the 
local governing body attorney serve in both capacities. 


History. — Code 1981, § 36-74-42, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-43. Initiating of proceedings; time to correct violations; 
repeat violations; hearings. 


(a) It shall be the duty of the code inspector to initiate enforcement 
proceedings pursuant to the various codes; however, no member of a 
board shall have the power to initiate such enforcement proceedings. 


(b) Except as provided in subsections (c) and (d) of this Code section, 
if a violation of any code or ordinance is found, the code inspector shall 
notify the violator and give him or her a reasonable time to correct the 
violation. Should the violation continue beyond the time specified for 
correction, the code inspector shall proceed with enforcement through 
the appropriate court or shall proceed with enforcement through the 
appropriate code enforcement board. If the code inspector proceeds 
through a code enforcement board, the code inspector shall notify an 
enforcement board and request a hearing. The code enforcement board 
shall schedule a hearing, and written notice of such hearing shall be 
hand delivered or made as provided in Code Section 36-74-49 to said 
violator. At the option of the code enforcement board, notice may 
additionally be served by publication or posting as provided in Code 
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Section 36-74-49. If the violation is corrected and then recurs or if the 
violation is not corrected by the time specified for correction by the code 
inspector, the case may be presented to the enforcement board even if 
the violation has been corrected prior to the board hearing, and the 
notice shall so state. 


(c) If a repeat violation is found, the code inspector shall notify the 
violator but is not required to give the violator a reasonable time to 
correct the violation. The code inspector, upon notifying the violator of 
a repeat violation, shall notify an enforcement board and request a 
hearing. The code enforcement board shall schedule a hearing and shall 
provide written notice pursuant to Code Section 36-74-49. The case may 
be presented to the enforcement board even if the repeat violation has 
been corrected prior to the board hearing, and the notice shall so state. 


(d) If the code inspector has substantial reason to believe a violation 
presents a serious threat to the public health, safety, and welfare or if 
the violation is irreparable or irreversible in nature, the code inspector 
shall make a reasonable effort to notify the violator and may immedi- 
ately notify the enforcement board and request a hearing. 


History. — Code 1981, § 36-74-43, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-44. Calling of hearings; hearing proceedings; orders. 


(a) Upon request of the code inspector, or at such other times as may 
be necessary, the chairperson of an enforcement board may call a 
hearing of an enforcement board; a hearing also may be called by 
written notice signed by at least three members of a seven-member 
enforcement board or signed by at least two members of a five-member 
enforcement board. Minutes shall be kept of all hearings by each 
enforcement board, and all hearings and proceedings shall be open to 
the public. The local governing body may provide or assign clerical and 
administrative personnel to assist the enforcement board in the proper 
performance of its duties. 


(b) Each case before an enforcement board shall be presented by the 
local governing body attorney or by a code inspector or other member of 
the administrative staff of the local governing body. 


(c) An enforcement board shall proceed to hear the cases on the 
agenda for that day. All testimony shall be under oath and shall be 
recorded. The enforcement board shall take testimony from the code 
inspector and alleged violator. Formal rules of evidence shall not apply, 
but fundamental due process shall be observed and shall govern the 
proceedings. 


(d) At the conclusion of the hearing, the enforcement board shall 
issue findings of fact, based on evidence of record and conclusions of law, 
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and shall issue an order to comply or an order to pay an administrative 
fine consistent with powers granted in this article. The findings and 
conclusions and any order imposed shall be by motion approved by a 
majority of those members present and voting, except that at least four 
members of a seven-member enforcement board, three members of a 
five-member enforcement board, or two members of a three-member 
enforcement board must vote in order for the action to be official. 


(e) An order to comply shall include notice that it must be complied 
with by a specified date and that an administrative fine may be imposed 
if the order is not complied with by such date. 


(f) An order to pay a fine shall specify the amount of the fine as 
determined and voted upon by the enforcement board, as well as the 
date and time the fine is due. A certified copy of such order may be 
recorded in the public records of the county and shall constitute notice 
to any subsequent purchaser, successor in interest, or assign if the 
violation concerns real property, and the findings therein shall be 
binding upon the violator and, if the violation concerns real property, 
and subsequent purchaser, successor in interest, or assign. If an order 
is recorded in the public records pursuant to this subsection and the 
fine is paid by the date and time specified in the order, the enforcement 
board shall issue an order acknowledging that the fine has been paid in 
full and such order shall be recorded in the public records. A hearing is 
not required to issue such an order acknowledging the payment of a 
fine. 


(g) The enforcement board may issue an order to pay a fine against 
the violator if the cited violation was not corrected within the time 
specified on the code inspector’s notice or if an order to comply was not 
satisfied within the time specified in the order, even if said violation was 
corrected and brought into compliance prior to the hearing at which the 
fine is imposed. 


History. — Code 1981, § 36-74-44, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-45. Powers of enforcement boards. 


Each enforcement board shall have the power to: 


(1) Adopt rules for the conduct of its hearings, which rules shall, at 
a minimum, ensure that each side has an equal opportunity to 
present evidence and argument in support of its case; 


(2) Subpoena alleged violators and witnesses to its hearings, with 
the approval of the court with jurisdiction over a criminal violator of 
the county or municipal code or ordinance. Subpoenas may be served 
by the sheriff, marshal, or police department of the county or by the 
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police department of the municipality or by any other individual 
authorized by Code Section 24-13-24 to serve subpoenas; 


(3) Subpoena evidence to its hearings in the same way as provided 
in paragraph (2) of this Code section, with the approval of the court 
with jurisdiction over a criminal violator of the county or municipal 


code or ordinance; 


(4) Take testimony under oath; and 


(5) Issue orders having the force of law to command whatever 
steps are necessary to bring a violation into compliance. 


History. — Code 1981, § 36-74-45, en- 
acted by Ga. L. 2003, p. 581, § 2; Ga. L. 
2011, p. 99, § 52/HB 24. 

Editor’s notes. — Ga. L. 2011, p. 99, 
§ 101/HB 24, not codified by the General 
Assembly, provides that the amendment 
of this Code section by that Act shall apply 


to any motion made or hearing or trial 
commenced on or after January 1, 2013. 

Law reviews. — For article, “Evi- 
dence,” see 27 Ga. St. U. L. Rev. 1 (2011). 
For article on the 2011 amendment of this 
Code section, see 28 Ga. St. U. L. Rev. 1 
(2011). 


36-74-46. Administrative fines; public record. 


(a)(1) An administrative fine imposed pursuant to this Code section 
for a violation involving the health or safety of a third party shall not 
exceed $1,000.00 per day. 


(2) An administrative fine imposed pursuant to this Code section 
for a violation that is not a violation involving the health or safety of 
a third party shall not exceed a total of $1,000.00. 


(3) In determining the amount of the fine, if any, the enforcement 
board shall consider the following factors: 


(A) The gravity of the violation; 
(B) Any actions taken by the violator to correct the violation; and 
(C) Any previous violations committed by the violator. 


(4) An enforcement board may reduce a fine imposed pursuant to 
this Code section. 


(b) A certified copy of an order imposing an administrative fine may 
be recorded in the public records of any county and thereafter shall 
constitute a lien against the land on which the violation exists and upon 
any real or personal property owned by the violator. Upon petition to 
the superior court, such order may be enforced in the same manner as 
a court judgment by the sheriffs of this state, including levy against the 
personal property, but such order shall not be deemed to be a court 
judgment except for enforcement purposes. After three months from the 
filing of any such lien which remains unpaid, the enforcement board 
may request the local governing body attorney to foreclose on the lien. 
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History. — Code 1981, § 36-74-46, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-47. Length of liens. 


No lien imposed under this article shall continue for a period longer 
than 20 years after the certified copy of an order imposing a fine has 
been recorded, unless within that time an action to foreclose on the lien 
is commenced in a court of competent jurisdiction. In an action to 
foreclose on a lien, the prevailing party is entitled to recover all costs, 
including a reasonable attorney’s fee, that it incurs in the foreclosure. 
The continuation of the lien effected by the commencement of the action 
shall not be good against creditors or subsequent purchasers for 
valuable consideration without notice, unless a notice of lis pendens is 
recorded. 


History. — Code 1981, § 36-74-47, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-48. Appeals to superior court. 


An aggrieved party, including the local governing body, may appeal a 
final administrative order of an enforcement board to the superior court 
of the county in which the subject property is located. Such an appeal 
shall be in the form of a writ of certiorari governed by Chapter 4 of Title 
5 and shall be heard on the record. An appeal shall be filed within 30 
days of the execution of the order to be appealed. 


History. — Code 1981, § 36-74-48, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-49. Notice required; form of notice. 


(a) All notices required by this article shall be provided to the alleged 
violator by certified mail or statutory overnight delivery, return receipt 
requested; by hand delivery by the sheriff or other law enforcement 
officer, code inspector, or other person designated by the local governing 
body; by leaving the notice at the violator’s usual place of residence with 
any person residing therein who is over 15 years of age and informing 
such person of the contents of the notice; or by leaving the notice at the 
violator’s usual place of business with a manager or other upper-level 
employee who is over 15 years of age and informing such person of the 
contents of the notice. 


(b) In addition to providing notice as set forth in subsection (a) of this 
Code section, at the option of the code enforcement board, notice may 
also be served by publication or posting, as follows: 
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(1) Notice may be published once during each week for four 
consecutive weeks (four publications being sufficient) in the newspa- 
per in which the sheriff’s advertisements are printed in the county 
where the code enforcement board is located. Proof of publication 
shall be made by affidavit of a duly authorized representative of the 
newspaper; 


(2) If there is no newspaper of general circulation in the county 
where the code enforcement board is located, three copies of such 
notice shall be posted for at least 28 days in three different and 
conspicuous places in such county, one of which shall be at the front 
door of the courthouse in said county. Proof of posting shall be by 
affidavit of the person posting the notice, which affidavit shall include 
a copy of the notice posted and the date and places of its posting; or 


(3) Notice by publication or posting may run concurrently with, or 
may follow, an attempt or attempts to provide notice by hand delivery, 
mail, or statutory overnight delivery as required under subsection (a) 
of this Code section. Evidence that an attempt has been made to 
deliver notice by hand, mail, or statutory overnight delivery as 
provided in subsection (a) of this Code section, together with proof of 
publication or posting as provided in this subsection, shall be suffi- 
cient to show that the notice requirements of this Code section have 
been met, without regard to whether or not the alleged violator 
actually received such notice. 


History. — Code 1981, § 36-74-49, en- 
acted by Ga. L. 2008, p. 581, § 2. 


36-74-50. Other enforcement methods. 


It is the intent of this article to provide an additional or supplemental 
means of obtaining compliance with local codes. Nothing contained in 
this article shall prohibit a local governing body through its code 
inspector from enforcing its codes by any other lawful means including 
criminal and civil proceedings; provided, however, that a local govern- 
ing body shall not pursue a specific instance of an alleged violation of an 
ordinance against one violator before both a code enforcement board 
and a magistrate, municipal, or other court authorized to hear ordi- 
nance violations. 


History. — Code 1981, § 36-74-50, en- 
acted by Ga. L. 2008, p. 581, § 2. 
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CHAPTER 75 
WAR ON TERRORISM LOCAL ASSISTANCE 


Sec. Sec. 
36-75-1. Short title. 36-75-11. Resolutions and referendums 
36-75-2. Legislative authority; purpose. required prior to issuance of 
36-75-3. Definitions. bonded indebtedness for new 
36-75-4. Public safety and judicial facil- projects; exclusions. 
ities authorities created for 36-75-12. Authorities with maximum 
each county and municipality; amount of outstanding bonded 
joint authority; filing with Sec- indebtedness to obtain ap- 
retary of State. proval by resolution and refer- 
36-75-5. Management by board of direc- endum prior to issuing addi- 
tors; membership; procedures. tional bonds. 
36-75-6. Quorum. 36-75-13. Jurisdictions with activated 


36-75-7. Power of authority. 


36-75-8. Bonds and notes; expenditure public safety and judicial facil- 


ities authorities prohibited 


of revenue. EAEN oo 
36-75-9. Responsibility for bonds and kom also activating joint pub- 
ESE lic safety and judicial facilities 
obligations. 


36-75-10. Construction. authority. 


Cross references. — Domestic terror- and “Public health emergency” defined, 
ism, § 16-11-220 et seq. “Bioterrorism” § 31-12-1.1. 


36-75-1. Short title. 


This chapter shall be known and may be cited as the “War on 
Terrorism Local Assistance Act.” 


History. — Code 1981, § 36-75-1, en- 
acted by Ga. L. 2003, p. 862, § 1; Ga. L. 
2004, p. 631, § 36. 


36-75-2. Legislative authority; purpose. 


This chapter is enacted pursuant to authority granted to the General 
Assembly by the Constitution of Georgia. Each authority created by 
this chapter is created for nonprofit and public purposes; and it is found, 
determined, and declared that the creation of each such authority and 
the carrying out of its corporate purposes is in all respects for the 
benefit of the people of this state and that the authority is an institution 
of purely public charity and will be performing an essential governmen- 
tal function in the exercise of the power conferred upon it by this 
chapter. For such reasons, the state covenants the holders of the bonds 
issued under this chapter that such authority shall be required to pay 
no taxes or assessments imposed by the state or any of its counties, 
municipal corporations, political subdivisions, or taxing districts upon 
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any property acquired by the authority or under its jurisdiction, control, 
possession, or supervision or leased by it to others; or upon its activities 
in the operation or maintenance of any such property or on any income 
derived by the authority in the form of fees, recording fees, rentals, 
charges, purchase price, installments, or otherwise; and that the bonds 
of such authority, their transfer, and the income therefrom shall at all 
times be exempt from taxation within the state. The tax exemption 
provided in this Code section shall not include any exemption from 
sales and use tax on property purchased by the authority or for use by 
the authority. 


History. — Code 1981, § 36-75-2, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-3. Definitions. 


As used in this chapter, the term: 


(1) “Authority” means each public corporation created pursuant to 
this chapter. 


(2) “Cost of project” means all costs of site preparation and other 
start-up costs; all costs of construction; all costs of real and personal 
property required for the purposes of the project and facilities related 
thereto, including land and any rights or undivided interest therein, 
easements, franchises, fees, permits, approvals, licenses, and certif- 
icates and the securing of such permits, approvals, licenses, and 
certificates, and all machinery and equipment, including motor 
vehicles which are used for project functions; financing charges and 
interest prior to and during construction and during such additional 
period as the authority may reasonably determine to be necessary for 
the placing of the project in operation; costs of engineering, architec- 
tural, and legal services; cost of plans and specifications and all 
expenses necessary or incident to determining the feasibility or 
practicability of the project; administrative expenses; and such other 
expenses as may be necessary or incidental to the financing autho- 
rized in this chapter. The costs of any project may also include funds 
for the creation of a debt service reserve, a renewal and replacement 
reserve, and such other reserves as may be reasonably required by 
the authority for the operation of its projects and as may be 
authorized by any bond resolution or trust agreement or indenture 
pursuant to the provisions of which the issuance of any such bonds 
may be authorized. Any obligation or expense incurred for any of the 
foregoing purposes shall be regarded as a part of the cost of the 
project and may be paid or reimbursed as such out of the proceeds of 
revenue bonds or notes issued under this chapter for such project. 
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(3) “County” means any county of this state or a governmental 
entity formed by the consolidation of a county and one or more 
municipal corporations. 


(4) “Detention facilities” means facilities used or to be used for the 
incarceration of adult and juvenile offenders and juveniles subject to 
the jurisdiction of the juvenile court and administration and support 
structures for such facilities. 


(5) “Governing body” means the elected or duly appointed officials 
constituting the governing body of each county and municipal corpo- 
ration in the state. 


(6) “Judicial facilities” means facilities used or to be used for the 
administration of justice and related activities, including all adult 
and juvenile courts, prosecutorial and public defender services, and 
their respective administrative and support structures. 


(7) “Municipal corporation” means any incorporated municipality 
in this state. 


(8) “Project” means the acquisition, construction, equipping, oper- 
ation, maintenance, and repairing of county or municipal corporation 
judicial, detention, or public safety facilities. 


(9) “Public safety facilities” means facilities used or to be used by 
or in direct support of management and operation of homeland 
security, police, fire, rescue, and emergency medical services. 


History. — Code 1981, § 36-75-3, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-4. Public safety and judicial facilities authorities created 
for each county and municipality; joint authority; filing 
with Secretary of State. 


(a) There is created in and for each county and municipal corporation 
in this state a public body corporate and politic, to be known as the 
“public safety and judicial facilities authority” of such county. No 
authority shall transact any business or exercise any powers under this 
chapter until the governing body of the county or municipal corpora- 
tion, as the case may be, by proper ordinance or resolution, declares 
that there is a need for an authority to function in the county or 
municipal corporation and declares that such jurisdiction is at the time 
of such ordinance or resolution imposing a sales tax levied for the 
purposes of a metropolitan area system of public transportation. 


(b) Any number of counties or municipal corporations or a combina- 
tion of counties and municipal corporations may jointly form an 
authority to be known as the “joint public safety and judicial facilities 
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authority” for such counties or municipal corporations or both. No 
authority shall transact any business or exercise any powers under this 
chapter until the governing authority of each county and municipal 
corporation involved declare, by ordinance or resolution, that there is a 
need for an authority to function and declare that such jurisdiction is at 
the time of such ordinance or resolution imposing a sales tax levied for 
the purposes of a metropolitan area system of public transportation and 
until the governing authority of each county and municipal corporation 
approves an agreement with the other counties or municipal corpora- 
tions for the activation of an authority and such agreement is executed. 


(c) A copy of such ordinances, resolutions, and agreements shall be 
filed with the Secretary of State, who shall maintain a record of all 
authorities activated under this chapter. 


History. — Code 1981, § 36-75-4, en- 
acted by Ga. L. 20038, p. 862, § 1; Ga. L. 
2006, p. 72, § 36/SB 465. 


36-75-5. Management by board of directors; membership; pro- 
cedures. 


Control and management of the authority shall be vested in a board 
of directors whose members shall be residents of the county or munic- 
ipal corporation, as applicable. Directors shall be appointed, and may 
be reappointed, for terms of four years. The resolution or ordinance 
activating the authority shall state the number of directors and the 
appointing authority for each. No member of the governing authority of 
a county or municipal corporation that activates an authority is eligible 
to be appointed as a director while serving a term of office as a member 
of the governing authority of such county or municipal corporation. The 
directors shall elect one of their members as chairperson and another as 
vice chairperson and shall also elect a secretary and a treasurer or a 
secretary-treasurer, either of whom may be a director. The directors 
shall receive no compensation for their services but shall be reimbursed 
for their actual expenses incurred in the performance of their duties. 
The directors may make bylaws and regulations for the governing of the 
authority and may delegate to one or more of the officers, agents, and 
employees of the authority such powers and duties as may be deemed 
necessary and proper. 


History. — Code 1981, § 36-75-5, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-6. Quorum. 


A majority of the directors shall constitute a quorum for the trans- 
action of business of the authority. However, any action with respect to 
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any project of the authority must be approved by the affirmative vote of 
a majority of the directors. 


History. — Code 1981, § 36-75-6, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-7. Power of authority. 


Each authority shall have all of the powers necessary or convenient 
to carry out and effectuate the purposes and provisions of this chapter, 
including, but without limiting the generality of the foregoing, the 
power: 


(1) To bring and defend actions; 
(2) To adopt and amend a corporate seal; 


(3) To acquire, construct, improve, or modify, to place into opera- 
tion, and to operate or cause to be placed into operation, either as 
owner of all or of any part in common with others, a project or projects 
within the political subdivision in which the authority is activated 
and within other political subdivisions, and to pay all or part of the 
cost of any such project or projects from the proceeds of revenue bonds 
of the authority or from any contribution or loans by persons, firms, 
or corporations or any other contribution, all of which the authority is 
authorized to receive, accept, and use; 


(4) To acquire, in its own name, by purchase on such terms and 
conditions and in such manner as it may deem proper or by gift, 
grant, lease, or otherwise, real property or rights and easements 
therein and franchises and personal property necessary or conve- 
nient for its corporate purposes, which purposes shall include, but 
shall not be limited to, the constructing or acquiring of a project, the 
improving, extending, adding to, reconstructing, renovating, or re- 
modeling of any project or part thereof already constructed or 
acquired, or demolition to make room for such project or any part 
thereof, and to insure the same against any and all risks as such 
insurance may, from time to time, be available; the authority may 
also use such property, rent or lease the same to or from others, make 
contracts with respect to the use thereof, or sell, lease, exchange, 
transfer, assign, pledge, or otherwise dispose of or grant options for 
any such property in any manner which the authority deems to the 
best advantage of itself and its purposes; provided, however, that the 
powers to acquire, use, and dispose of property as set forth in this 
paragraph shall include the power to acquire, use, and dispose of any 
interest in such property, whether divided or undivided, which 
acquisition may result in the ownership of such property or any part 
thereof in common with any other party or parties, public or private; 
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and title to any such property of the authority, however, shall be held 
by the authority exclusively for the benefit of the public; 


(5) To make contracts and leases and to execute all instruments 
necessary or convenient, including contracts for construction of 
projects and leases of projects or contracts with respect to the use of 
projects which it causes to be acquired or constructed, provided that 
all private persons, firms, and corporations, this state, and all 
political subdivisions, departments, instrumentalities, or agencies of 
the state or of any local government are authorized to enter into 
contracts, leases, or agreements with the authority upon such terms 
and for such purposes as they deem advisable; and without limiting 
the generality of the above, authority is specifically granted to 
counties and municipal corporations and to the authority to enter 
into contracts, lease agreements, or other undertakings relative to 
the furnishing of project activities and facilities or either of them by 
the authority to such political subdivisions and by such political 
subdivisions to the authority for a term not exceeding 50 years; 


(6) To exercise any one or more of the powers, rights, and privileges 
conferred by this Code section either alone or jointly or in common 
with one or more other public or private parties or public and private 
parties; in any such exercise of such powers, rights, and privileges 
jointly or in common with others with respect to the construction, 
operation, and maintenance of project facilities, the authority may 
own an undivided interest in such facilities with any other party with 
which it may jointly or in common exercise the rights and privileges 
conferred by this chapter; the authority may enter into an agreement 
or agreements with respect to any such project facility with the other 
party or parties participating therein; any such agreement may 
contain such terms, conditions, and provisions, consistent with this 
chapter, as the parties thereto shall deem to be in their best interests; 
any such agreement may include, but need not be limited to, 
provisions for the construction, operation, and maintenance of such 
project facility by any one or more party of the parties to such 
agreement, which party or parties shall be designated in or pursuant 
to such agreement as agent or agents on behalf of itself and one or 
more of the other parties thereto, or by such other means as may be 
determined by the parties thereto, and may include provisions for a 
method or methods of determining and allocating, among or between 
the parties, costs of construction, operation, maintenance, renewals, 
replacements, improvements, and disposals with respect to such 
facility; in carrying out its functions and activities as such agent with 
respect to construction, operation, and maintenance of such a facility, 
such agent shall be governed by the laws and regulations applicable 
to such agent as a separate legal entity and not by any laws or 
regulations which may be applicable to any of the other participating 
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parties; provided, however, that the agent shall act for the benefit of 
the public; notwithstanding anything contained in any other law to 
the contrary, pursuant to the terms of any such agreement, the 
authority may delegate its powers and duties with respect to the 
construction, operation, and maintenance of such facility to the party 
acting as agent; and all actions taken by such agent in accordance 
with the provisions of such agreement may be binding upon the 
authority without further action or approval of the authority; 


(7) To extend credit or make loans to any person, firm, corporation, 
or other industrial entity for the planning, design, construction, 
acquisition, or carrying out of any project, which credit or loans shall 
be secured by loan agreements, mortgages, security agreements, 
contracts, and all other instruments or fees or charges, upon such 
terms and conditions as the authority shall determine reasonable in 
connection with such loans, including provision for the establishment 
and maintenance of reserves and insurance funds, and in the exercise 
of powers granted by this Code section in connection with a project for 
such person, firm, corporation, or other industrial entity, to require 
the inclusion in any contract, loan agreement, security agreement, or 
other instrument of such provisions for guaranty, insurance, con- 
struction, use, operation, maintenance, and financing of a project as 
the authority may deem necessary or desirable; 


(8) To acquire, accept, or retain equitable interests, security inter- 
ests, or other interest in any property, real or personal, by mortgage, 
assignment, security agreement, pledge, conveyance, contract, lien, 
loan agreement, or other consensual transfer in order to secure the 
repayment of any moneys loaned or credit extended by the authority; 


(9) To accept, receive, and administer gifts, grants, appropriations, 
and donations of money, materials, and property of any kind, includ- 
ing loans and grants from the United States of America, this state, or 
a unit of local government or any of their agencies, departments, 
authorities, or instrumentalities upon such terms and conditions as 
the United States of America, this state, or a unit of local government 
or any of their agencies, departments, authorities, or instrumentali- 
ties shall impose; to administer trusts; and to sell, lease, transfer, 
convey, appropriate, and pledge any and all of its property and assets; 


(10) To invest any accumulation of its funds in any fund or reserve 
in any manner that public funds of this state or its political subdivi- 
sions may be invested; 


(11) To do any and all things necessary or proper for the accom- 
plishment of the objectives of this chapter and to exercise any power 
usually possessed by private corporations performing similar func- 
tions which is not in conflict with the Constitution and laws of this 
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state, including the power to employ professional and administrative 
staff and personnel and to retain legal, engineering, fiscal, account- 
ing, and other professional services; the power to purchase all kinds 
of insurance, including, without limitation, insurance against tort 
liability and against risks of damage to property; the power to borrow 
money for any of the corporate purposes of the authority; the power 
to indemnify and hold harmless any parties contracting with the 
authority or its agents from damage to persons or property; and the 
power to act as self-insurer with respect to any loss or liability; 
provided, however, that obligations of the authority other than 
revenue bonds, for which provision is made in this chapter, shall be 
payable from the general funds of the authority and shall not be a 
charge against any special fund allocated to the payment of revenue 
bonds; 


(12) To mortgage, convey, pledge, or assign any properties, reve- 
nues, income, tolls, charges, or fees owned or received by the 
authority; 


(13) To borrow money and issue its revenue bonds and bond 
anticipation notes from time to time and to use the proceeds thereof 
for the purpose of paying all or part of the cost of any project, 
including the cost of extending, adding to, or improving such project, 
or for the purpose of refunding any such bonds of the authority 
theretofore issued; and to otherwise carry out the purposes of this 
chapter and to pay all other costs of the authority incident to, or 
necessary and appropriate to, such purposes, including the providing 
of funds to be paid into any fund or funds to secure such bonds and 
notes, provided that all such bonds and notes shall be issued in 
accordance with the procedures and subject to the limitations set 
forth in Code Section 36-63-9; provided, however, that the maximum 
aggregate amount of bonds issued shall be $50 million; and 


(14) As security for repayment of authority obligations, to pledge, 
mortgage, convey, assign, hypothecate, or otherwise encumber any 
property, real or personal, of such authority and to execute any trust 
agreement, indenture, or security agreement containing any provi- 
sions not in conflict with law, which trust agreement, indenture, or 
security agreement may provide for foreclosure or forced sale of any 
property of the authority upon default on such obligations either in 
payment of principal or interest or in the performance of any term or 
condition contained in such agreement or indenture; this state, on 
behalf of itself and each county, municipal corporation, political 
subdivision, or taxing district therein waives any right which it or 
such county, municipal corporation, political subdivision, or taxing 
district may have to prevent the forced sale or foreclosure of any 
property of the authority so mortgaged or encumbered, and any such 
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mortgage or encumbrance may be foreclosed in accordance with law 
and the terms thereof. 


History. — Code 1981, § 36-75-7, en- 
acted by Ga. L. 2003, p. 862, § 1; Ga. L. 
2006, p. 72, § 36/SB 465. 


36-75-8. Bonds and notes; expenditure of revenue. 


(a) Subject to the limitations and procedures provided by this Code 
section, the obligations of any authority evidenced by bonds, bond 
anticipation notes, trust indentures, deeds to secure obligations, secu- 
rity agreements, or mortgages executed in connection therewith may 
contain such provisions not inconsistent with law as shall be deter- 
mined by the board of directors of the authority. The authority, in such 
instruments, may provide for the pledging of all or any part of its 
revenues, income, or charges and for the mortgaging, encumbering, or 
conveying of all or any part of its real or personal property; may 
covenant against pledging any or all of its revenues, income, or charges; 
and may further provide for the disposition of proceeds realized from 
the sale of any bonds and bond anticipation notes, for the replacement 
of lost, destroyed, stolen, or mutilated bonds and notes, and for the 
payment and redemption of such bonds and notes. Similarly, subject to 
the limitations and procedures of this Code section, undertakings of an 
authority may prescribe the procedure by which bondholders and 
noteholders may enforce rights against the authority and provide for 
rights upon breach of any covenant, condition, or obligation of the 
authority. Bonds, resolutions, trust indentures, mortgages, or deeds to 
secure obligations executed by an authority and bond anticipation notes 
executed by an authority may contain such provisions not otherwise 
contrary to law as the authority shall deem necessary or desirable. 


(b) The proceeds derived from the sale of all bonds and bond 
anticipation notes issued by an authority shall be held and used for the 
ultimate purpose of paying, directly or indirectly as permitted in this 
chapter, all or part of the cost of any project, including the cost of 
extending, financing, adding to, or improving such project, or for the 
purpose of refunding any bond anticipation notes issued in accordance 
with this chapter or refunding any previously issued bonds of the 
authority. 


(c) All bonds and bond anticipation notes issued by an authority 
shall be revenue obligations of such authority and may be made payable 
out of any revenues or other receipts, funds, or moneys of the authority, 
subject only to any agreements with the holders of other bonds or bond 
anticipation notes or to particular security agreements pledging any 
particular revenues, receipts, funds, or moneys. 
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(d) Issuance by an authority of one or more series of bonds or bond 
anticipation notes for one or more purposes shall not preclude it from 
issuing other bonds or notes in connection with the same project or with 
any other projects, but the proceeding wherein any subsequent bonds or 
bond anticipation notes shall be issued shall recognize and protect any 
prior pledge or mortgage made in any prior security agreement or made 
for any prior issue of bonds or bond anticipation notes, unless in the 
resolution authorizing such prior issue the right is expressly reserved to 
the authority to issue subsequent bonds or bond anticipation notes on a 
parity with such prior issue. 


(e) An authority shall have the power and is authorized, whenever 
revenue bonds of the authority have been validated as provided in this 
chapter, to issue, from time to time, its notes in anticipation of the 
issuance of such bonds as validated and to renew from time to time any 
such notes by the issuance of new notes, whether the notes to be 
renewed have or have not matured. The authority may issue notes only 
to provide funds which would otherwise be provided by the issuance of 
the bonds as validated. The notes may be authorized, sold, executed, 
and delivered in the same manner as bonds. As with its bonds, the 
authority may sell such notes at public or private sale. Any resolution 
or resolutions authorizing notes of the authority or any issue thereof 
may contain any provisions which the authority is authorized to include 
in any such resolution or resolutions; and the authority may include in 
any notes any terms, covenants, or conditions which it is authorized to 
include in any bonds. Validation of such bonds shall be a condition 
precedent to the issuance of the notes, but it shall not be required that 
such notes be judicially validated. Bond anticipation notes shall not be 
issued in an amount exceeding the par value of the bonds in anticipa- 
tion of which they are to be issued. 


(f) The interest rate on or rates to be borne by any bonds, notes, or 
other obligations issued by the authority shall be fixed by the board of 
directors of the authority. Any limitations with respect to interest rates 
found in Article 3 of Chapter 82 of this title or in the usury laws of this 
state shall not apply to obligations issued under this chapter. 


(g) All revenue bonds issued by an authority under this chapter shall 
be issued and validated under and in accordance with Article 3 of 
Chapter 82 of this title, except as provided in subsection (f) of this Code 
section and except as specifically set forth below in this subsection: 


(1) Revenue bonds issued by an authority may be in such form, 
either coupon or fully registered, or both coupon and fully registered, 
and may be subject to such exchangeability and transferability 
provisions as the bond resolution authorizing the issuance of such 
bonds or any indenture or trust agreement may provide; 


(2) Revenue bonds shall bear a certificate of validation. The 
signature of the clerk of the superior court of the judicial circuit in 
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which the issuing authority is located may be made on the certificate 
of validation of such bonds by facsimile or by manual execution, 
stating the date on which such bonds were validated; and such entry 
shall be original evidence of the fact of judgment and shall be received 
as original evidence in any court in this state; and 


(3) In lieu of specifying the rate or rates of interest which revenue 
bonds to be issued by an authority are to bear, the notice to the 
district attorney or the Attorney General and the notice to the public 
of the time, place, and date of the validation hearing may state that 
the bonds, when issued, will bear interest at a rate not exceeding a 
maximum per annum rate of interest specified in such notices or, in 
the event the bonds are to bear different rates of interest for different 
maturity dates, that none of such rates will exceed the maximum rate 
specified in the notices; provided, however, that nothing contained in 
this paragraph shall be construed as prohibiting or restricting the 
right of the authority to sell such bonds at a discount, even if in so 
doing the effective interest cost resulting therefrom would exceed the 
maximum per annum interest rate specified in such notices. 


History. — Code 1981, § 36-75-8, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-9. Responsibility for bonds and obligations. 


No bonds or other obligations of and no indebtedness incurred by any 
authority shall constitute an indebtedness or obligation of the State of 
Georgia or of any county, municipal corporation, or political subdivision 
thereof, nor shall any act of any authority in any manner constitute or 
result in the creation of an indebtedness of this state or of any such 
county, municipal corporation, or political subdivision. All such bonds 
and obligations shall be payable solely from the revenues therein 
pledged to such payment, including pledged rentals, sales proceeds, 
insurance proceeds, and condemnation awards; and no holder or 
holders of any such bonds or obligations shall ever have the right to 
compel any exercise of the taxing power of this state or of any county, 
municipal corporation, or political subdivision thereof, nor to enforce 
the payment thereof against any property of the state or of any such 
county, municipal corporation, or political subdivision. 


History. — Code 1981, § 36-75-9, en- 
acted by Ga. L. 2008, p. 862, § 1. 


36-75-10. Construction. 
This chapter shall be liberally construed to effect the purposes hereof. 


Sale or issuance of bonds by any authority shall not be subject to 
regulation under Chapter 5 of Title 10, the “Georgia Uniform Securities 
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Act of 2008,” or any other law. No proceeding or publication not required 
in this chapter shall be necessary to the performance of any act 
authorized in this chapter, nor shall any such act be subject to 
referendum. 


History. — Code 1981, § 36-75-10, en- 
acted by Ga. L. 2003, p. 862, § 1; Ga. L. 
2008, p. 381, § 11/SB 358. 


36-75-11. Resolutions and referendums required prior to issu- 
ance of bonded indebtedness for new projects; exclu- 
sions. 


(a) On and after May 24, 2007, no public safety and judicial facilities 
authority created and activated by a single county pursuant to this 
chapter shall be authorized to issue bonds for new projects unless a 
resolution approving such projects passed by a majority vote of the 
governing authority of the county that created and activated such 
authority was ratified by the electors of the county in a referendum. 


(b) The proceeds of bonds issued by a public safety and judicial 
facilities authority created and activated by a single county pursuant to 
this chapter and any interest on such proceeds shall be used only for the 
projects set forth in the resolution approving the issuance of such bonds 
or for debt service on such bonds. 


(c) Any authority other than the type of authority defined in para- 
graph (1) of Code Section 36-75-3: 


(1) Which is authorized by general or local Act to operate and issue 
bonds in a single county that has activated or that activates a public 
safety and judicial facilities authority pursuant to this chapter; and 


(2) Which constructs or operates buildings or facilities for use by 
any department, agency, division, or commission of any county that 
has activated or that activates a public safety and judicial facilities 
authority pursuant to this chapter 


shall obtain approval by resolution and referendum as provided in this 
Code section prior to issuing bonds for any new buildings, facilities, or 
real property or improvements to existing buildings, facilities, or real 
property and shall be bound to such resolution as provided in subsec- 
tion (b) of this Code section. 


(d) Subsections (a), (b), and (c) of this Code section shall apply only to 
the issuance of bonds the principal and interest of which will be repaid, 
directly or indirectly, in whole or in part, through funds of the county by 
agreement between the county and: 


(1) A public safety and judicial facilities authority created and 
activated pursuant to this chapter; or 
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(2) Any authority other than the type of authority defined in 
paragraph (1) of Code Section 36-75-3 that meets the conditions set 


forth in paragraphs (1) and (2) of subsection (c) of this Code section. 


(e) The provisions of this Code section shall not apply under any 
circumstances to the issuance of “recovery zone economic development 
bonds” and “recovery zone facility bonds” as such terms are defined in 
Section 1401 of the federal American Recovery and Reinvestment Act of 


2009. 


History. — Code 1981, § 36-75-11, en- 
acted by Ga. L. 2007, p. 421, § 1/HB 181; 
Ga. L. 2010, p. 4, § 2/HB 203. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2007, “May 24, 
2007” was substituted for “the effective 
date of this Code section” in subsection (a). 


JUDICIAL DECISIONS 


Constitutionality. — War on Terror- 
ism Local Assistance Act, O.C.G.A. 
§ 36-75-1 et seq., is not unconstitutional 
because the Act does not violate the uni- 
form terms and conditions provision for 
development authorities in Ga. Const. 
1983, Art. IX, Sec. VI, Para. III; the uni- 
formity required by Ga. Const. 1983, Art. 
IX, Sec. VI, Para. III in the laws creating 
development authorities is the same uni- 
formity required by Ga. Const. 1983, Art. 
HI, Sec. VI, Para. IV(a) in laws of a 
general nature. Dev. Auth. v. State, 286 
Ga. 36, 684 S.E.2d 856 (2009). 

Classification is not unreasonable 
or arbitrary and is therefore consti- 
tutional. — War on Terrorism Local As- 
sistance Act, specifically O.C.G.A. 
§ 36-75-11(c), is not unconstitutional be- 
cause the classification in § 36-75-11 is 
not unreasonable and arbitrary since the 
classification applies in precisely the same 
way and without exception to every 
county development authority throughout 
the state that currently meets or may, in 
the future, meet the criteria set forth in 
§ 36-75-11(c); the purpose of § 36-75-11 is 
to protect against the accumulation of 


excessive bonded indebtedness, and the 
legislature had a reasonable basis to first 
address this critical financial situation in 
counties. Dev. Auth. v. State, 286 Ga. 36, 
684 S.E.2d 856 (2009). 

Legislation enacting the War on Terror- 
ism Local Assistance Act, Ga. L. 2008, p. 
862, does not violate Ga. Const. 1983, Art. 
III, Sec. VI, Para. IV because the legisla- 
tion and O.C.G.A. § 36-75-11(c) are logi- 
cally related and do not embrace discor- 
dant subjects when the legislation 
generally pertains to public safety and 
judicial facilities authorities, and 
§ 36-75-11(c) applies to authorities in 
counties that have activated public safety 
and judicial facilities authorities; it was 
the legislature’s decision to enact a stat- 
ute imposing a referendum requirement 
on any authority that has been authorized 
to incur bonded indebtedness in a county 
with an activated public safety and judi- 
cial facilities authority when that author- 
ity has constructed or operates buildings 
or facilities for use by a department, 
agency, division, or commission of such 
county. Dev. Auth. v. State, 286 Ga. 36, 684 
S.E.2d 856 (2009). 


36-75-12. Authorities with maximum amount of outstanding 
bonded indebtedness to obtain approval by resolution 
and referendum prior to issuing additional bonds. 


Those public safety and judicial facilities authorities created and 


activated pursuant to this chapter that have issued the $50 million 
maximum aggregate amount of bonds permitted under paragraph (13) 
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of Code Section 36-75-7 shall be subject to the provisions of Code 
Section 36-75-11 when such bonded indebtedness is reduced and such 
authorities desire to issue additional bonds for new projects. 


History. — Code 1981, § 36-75-12, en- 
acted by Ga. L. 2007, p. 421, § 1/HB 181. 


36-75-13. Jurisdictions with activated public safety and judicial 
facilities authorities prohibited from also activating 
joint public safety and judicial facilities authority. 


On and after May 24, 2007, no county or municipality that has 
activated or that activates a public safety and judicial facilities author- 
ity shall also activate a joint public safety and judicial facilities 
authority. 


History. — Code 1981, § 36-75-13, en- to Code Section 28-9-5, in 2007, “May 24, 


acted by Ga. L. 2007, p. 421, § 1/HB 181. 2007” was substituted for “the effective 
Code Commission notes.— Pursuant date of this Code section”. 
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CHAPTER 76 
EXPEDITED FRANCHISING OF CABLE AND VIDEO 
SERVICES 

Sec. Sec. 

36-76-1. Short title. 36-76-8. Public, educational, and gov- 

36-76-2. Definitions. ernmental programming under 

36-76-3. Franchise options for cable ser- a state franchise. 
vice and video service provid- 36-76-9. Service outlet to municipalities 
ers. and counties; complimentary 

36-76-4. Application process for the is- basic cable service or video ser- 
suance of a state franchise; vice to public schools and pub- 
fees. lic libraries. 

36-76-5. Transfers, modifications, and 36-76-10. Limitations on requirements 
terminations of a state fran- that may be imposed upon 
chise. holders of a state franchise. 

36-76-6. Franchise fees. 36-76-11. Discrimination towards poten- 

36-76-7. Customer service require- tial residential subscribers pro- 
ments. hibited. 

Administrative rules and regula- Law reviews. — For note on 2007 
tions. — Cable and video service com- enactment of this chapter, see 24 Ga. St. 


plaints, Official Compilation of the Rules U. L. Rev. 223 (2007). 
and Regulations of the State of Georgia, 
Title 93. 


36-76-1. Short title. 


This chapter shall be known and may be cited as the “Consumer 
Choice for Television Act.” 


History. — Code 1981, § 36-76-1, en- local government law, see 59 Mercer L. 
acted by Ga. L. 2007, p. 719, § 1/HB 227. Rev. 285 (2007) and 60 Mercer L. Rev. 263 
Law reviews. — For survey article on (2008). 


36-76-2. Definitions. 


As used in this chapter, the term: 


(1) “Advertising and home shopping services revenues” means the 
amount of a cable service provider or video service provider’s non- 
subscriber revenues from advertising disseminated through cable 
service or video service and home shopping services. The amount of 
such revenues that are allocable to a municipality or county shall be 
equal to the total amount of the cable service provider or video service 
provider’s revenue received from such advertising and home shop- 
ping services multiplied by the ratio of the number of such provider’s 
subscribers located in such municipality or in the unincorporated 
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area of such county to the total number of such provider’s subscrib- 
ers. Such ratio shall be based on the number of such provider’s 
subscribers as of January 1 of the current year, except that in the first 
year in which services are provided, such ratio shall be computed as 
of the earliest practical date. 


(2) “Affected local governing authority” means any municipal gov- 
erning authority when any part of such municipality is located within 
the service area and any county governing authority when any part 
of the unincorporated area of such county is located within the service 
area. 


(3) “Cable service” means the one-way transmission to subscribers 
of video programming or other programming service and subscriber 
interaction, if any, which is required for the selection or use of such 
video programming or other programming service. Cable service 
shall not include any video programming provided by a provider of 
commercial mobile service as defined in 47 U.S.C. Section 332(d) or 
video programming provided as part of and via a service that enable 
users to access content, information, e-mail, or other services offered 
over the public Internet. 


(4) “Cable service provider” means any person or group of persons: 


(A) Who provides cable service over a cable system and directly 
or through one or more affiliates owns a significant interest in such 
cable system; or 


(B) Who otherwise controls or is responsible for, through any 
arrangement, the management and operation of such a cable 
system. 


(5) “Cable system” means a facility consisting of a set of closed 
transmission paths and associated signal generation, reception, and 
control equipment that is designed to provide cable service which 
includes video programming and which is provided to multiple 
subscribers within a community, but such term shall not include: 


(A) A facility that serves only to retransmit the television signals 
of one or more television broadcast stations; 


(B) A facility that serves subscribers without using any public 
right of way as defined in this Code section; 


(C) A facility of a common carrier which is subject, in whole or in 
part, to the provisions of 47 U.S.C. Sections 201 through 276, 
except that such facility shall be considered a cable system, other 
than for purposes of 47 U.S.C. Section 541(c), to the extent such 
facility is used in the transmission of video programming directly to 
subscribers, unless the extent of such use is solely to provide 
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interactive on-demand services as that term is defined in 47 U.S.C. 
Section 522(12); 


(D) An open video system that complies with 47 U.S.C. Section 
573; or 


(E) Any facility of any electric utility used solely for operating 
such electric utility system. 


(6) “Franchise” means an initial authorization or renewal of an 
authorization issued by a franchise authority, regardless of whether 
the authorization is designated as a franchise, permit, license, 
resolution, contract, ordinance, certificate, agreement, or otherwise, 
that authorizes the construction or operation of a cable service 
provider or video service provider’s network in the public rights of 
way. 


(7) “Franchise authority” means any governmental entity empow- 
ered by federal, state, or local law to grant a franchise. With regard 
to the holder of a state franchise within the service areas covered by 
such state franchise, the Secretary of State shall be the sole franchis- 
ing authority. With respect to a franchise agreement with a municipal 
or county governing authority, that municipality or county shall be 
the sole franchising authority within the service areas covered by 
that local franchise. 


(8) “Gross revenues” means all revenues received from subscribers 
for the provision of cable service or video service, including franchise 
fees for cable service providers and video service providers, and 
advertising and home shopping services revenues and shall be 
determined in accordance with generally accepted accounting princi- 
ples. Gross revenues shall not include: 


(A) Amounts billed and collected as a line item on the subscrib- 
er’s bill to recover any taxes, surcharges, or governmental fees that 
are imposed on or with respect to the services provided or mea- 
sured by the charges, receipts, or payments therefor; provided, 
however, that for purposes of this Code section, such tax, sur- 
charge, or governmental fee shall not include any ad valorem taxes, 
net income taxes, or generally applicable business or occupation 
taxes not measured exclusively as a percentage of the charges, 
receipts, or payments for services; 


(B) Any revenue, such as bad debt, not actually received, even if 
billed; 


(C) Any revenue received by any affiliate or any other person in 
exchange for supplying goods or services used by the provider to 
provide cable service or video programming; 
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(D) Any amounts attributable to refunds, rebates, or discounts; 


(E) Any revenue from services provided over the network that 
are associated with or classified as noncable or nonvideo services 
under federal law, including, without limitation, revenues received 
from telecommunications services, information services other than 
cable service or video service, Internet access services, or directory 
or Internet advertising revenue, including, without limitation, 
yellow pages, white pages, banner advertisements, and electronic 
publishing advertising. Where the sale of any such noncable or 
nonvideo service is bundled with the sale of one or more cable 
services or video services and sold for a single nonitemized price, 
the term “gross revenues” shall include only those revenues that 
are attributable to cable service or video service based on the 
provider’s books and records; such revenues shall be allocated in a 
manner consistent with generally accepted accounting principles; 


(F) Any revenue from late fees not initially booked as revenues, 
returned check fees, or interest; 


(G) Any revenue from sales or rental of property, except such 
property as the subscriber shall be required to buy or rent exclu- 
sively from the cable service provider or video service provider to 
receive cable service or video service; 


(H) Any revenue received from providing or maintaining inside 
wiring; 

(I) Any revenue from sales for resale with respect to which the 
purchaser shall be required to pay a franchise fee, provided the 
purchaser certifies in writing that it shall resell the service and pay 
a franchise fee with respect thereto; or 


(J) Any amounts attributable to a reimbursement of costs in- 
cluding, but not limited to, the reimbursements by programmers of 
marketing costs incurred for the promotion or introduction of video 
programming. 


(9) “Incumbent service provider” means any cable service provider 
or video service provider providing cable service or video service, 
respectively, in a municipality or in an unincorporated area of a 
county on January 1, 2008. 


(10) “Original programming” means programming produced spe- 
cifically for or about a municipality or county or citizens thereof and 
shall include public government meetings. Original programming 
shall not include character generated messages, video bulletin board 
messages, traffic cameras, or other passively produced content. 


(11) “PEG” means public, educational, or governmental. 
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(12) “Public right of way” means the area in, on, along, over, or 
under the public roads that are part of the municipal or county road 
system or the state highway system. 


(13) “Service area” means the geographic territory within a mu- 
nicipality or unincorporated area of a county where a cable service 
provider or video service provider provides or has proposed to offer 
cable service or video service pursuant to a franchise. 


(14) “Subscriber” means any person or entity lawfully receiving 
video service from a video service provider or cable service from a 
cable service provider. 


(15) “Video programming” means programming provided by, or 
generally considered comparable to programming provided by, a 
television broadcast station, as set forth in 47 U.S.C. Section 522(20). 


(16) “Video service” means the provision of video programming 
through wireline facilities located at least in part in the public rights 
of way without regard to delivery technology, including Internet 
protocol technology. This term shall not include any video program- 
ming provided by a provider of commercial mobile service as defined 
in 47 U.S.C. Section 332(d) or video programming provided as part of 
and via a service that enables users to access content, information, 
e-mail, or other services offered over the public Internet. 


(17) “Video service provider” means an entity providing video 
service as defined in this Code section. This term shall not include a 
cable service provider. 


History. — Code 1981, § 36-76-2, en- to Revenue and Taxation, Agriculture, the 
acted by Ga. L. 2007, p. 719, § 1/HB 227. General Assembly, Insurance, Local Gov- 
Law reviews. — For article, “Revenue ernment, Public Utilities, and State Gov- 
and Taxation: Amend Titles 48, 2, 28, 33, ernment,” see 28 Ga. St. U. L. Rev. 217 
36, 46, and 50 of the Official Code of (2011). 
Georgia Annotated, Relating Respectively 


36-76-3. Franchise options for cable service and video service 
providers. 


(a)(1) Any entity or person seeking to provide cable service or video 
service in this state after January 1, 2008, at the discretion of the 
cable service provider or video service provider, may elect from among 
the franchise options as set forth in this Code section. A cable service 
provider or video service provider shall not provide cable service or 
video service without a franchise obtained pursuant to this chapter. 


(2) A cable service provider or video service provider may elect to 
negotiate a local cable service or video service franchise agreement 
with a municipal or county franchise authority duly authorized under 
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the laws of Georgia and may enter into a negotiated cable television 
franchise agreement in accordance with Title VI of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. Section 521 et seq., or a 
video service franchise agreement in accordance with applicable state 
and federal law that establishes the terms and conditions for the 
franchise agreement within the jurisdictional limits of that munici- 
pality or county. A local cable service or video service franchise 
agreement entered into after January 1, 2008, shall remain in force 
and effect through its expiration date notwithstanding subsection (g) 
of Code Section 36-76-4. 


(3) A cable service provider or video service provider may elect to 
adopt the terms of a negotiated franchise agreement entered into 
between a cable service provider or video service provider and a 
municipal or county franchise authority in the service area in which 
the cable service provider or video service provider desires to provide 
service. The municipal or county franchise authority shall be re- 
quired to enter into any such negotiated franchise agreement upon 
the same terms and conditions to any requesting cable service 
provider or video service provider. A local cable service or video 
service franchise agreement that is adopted by a cable service 
provider or video service provider after January 1, 2008, shall remain 
in force and effect through its expiration date notwithstanding 
subsection (g) of Code Section 36-76-4. 


(4) A cable service provider or video service provider may elect 
after January 1, 2008, to file an application for a state franchise in 
one or more specified service areas with the Secretary of State in 
accordance with the procedures set forth in this chapter. 


(b) The alternatives in subsection (a) of this Code section shall not be 
mutually exclusive. A cable service provider or video service provider 
may elect after January 1, 2008, to negotiate with a municipal or county 
franchise authority to enter into a franchise agreement within a 
specified service area and may also obtain a state franchise for a 
different service area. A cable service provider or video service provider 
shall not operate under a franchise agreement with a municipal or 
county governing authority and a state franchise from the Secretary of 
State for the same service area. 


History. — Code 1981, § 36-76-3, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227. 


36-76-4. Application process for the issuance of a state fran- 
chise; fees. 


(a) To receive a state franchise, a cable service provider or video 
service provider shall file an application for a state franchise with the 
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Secretary of State, with a copy of such application provided simultane- 
ously to each affected municipal or county governing authority at least 
45 days prior to offering cable service or video service to subscribers 
within a specified service area. 


(b) The Secretary of State may impose a fee not to exceed $500.00 for 
a state franchise application and a fee not to exceed $250.00 for an 
amendment to a state franchise. 


(c) The application for a state franchise shall consist of an affidavit 
signed by an officer or general partner of the applicant that contains 
each of the following: 


(1) An affirmative declaration that the applicant shall comply with 
all applicable federal and state laws and regulations, including 
municipal and county ordinances and regulations regarding the 
placement and maintenance of facilities in the public right of way 
that are generally applicable to all users of the public right of way 
and specifically including Chapter 9 of Title 25, the “Georgia Utility 
Facility Protection Act”; 


(2) A description of the applicant’s service area, which description 
shall be sufficiently detailed so as to allow a local government to 
respond to subscriber inquiries, including the name of each municipal 
or county governing authority within the service area. For the 
purposes of this paragraph, an applicant may, in lieu of or as 
supplement to a written description, provide a map on 8 1/2 by 11 inch 
paper that is clear and legible and that fairly depicts the service area 
by making reference to the municipal or county governing authority 
to be served. If the geographical area is less than an entire munici- 
pality or county, the map shall describe the boundaries of the 
geographic area to be served in clear and concise terms; 


(3) The location of the applicant’s principal place of business, the 
name or names of the principal executive officer or officers of the 
applicant, information concerning payment locations or addresses, 
and general information concerning equipment returns; 


(4) Certification that the applicant is authorized to conduct busi- 
ness in the State of Georgia and that the applicant possesses 
satisfactory financial and technical capability to provide cable service 
or video service and a description of such capabilities. Such certifi- 
cation shall not be required from an incumbent service provider or 
any cable service provider or video service provider that has wireline 
facilities located in the public right of way as of January 1, 2008; and 


(5) Notice to the affected local governing authority of its right to 
designate a franchise fee pursuant to Code Section 36-76-6. 


(d) If an application is incomplete, the Secretary of State shall notify 
the applicant within ten days of the receipt of such application and shall 
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provide the applicant with a reasonable period of time in which to 
provide a complete application. If no such notification is made within 
ten days of the receipt of the application, the application shall be 
deemed complete. Within 45 days of the receipt of a completed appli- 
cation, the Secretary of State shall, except as set forth in subsection (f) 
of this Code section, issue a state franchise that contains the following: 


(1) A nonexclusive grant of authority to provide cable service or 
video service as requested in the application; 


(2) A nonexclusive grant of authority to construct, maintain, and 
operate facilities along, across, or on the public right of way in the 
delivery of cable service or video service, subject to applicable federal 
and state laws and regulations, including municipal and county 
ordinances and regulations, regarding the placement and mainte- 
nance of facilities in the public right of way that are generally 
applicable to all users of the public right of way and specifically 
including Chapter 9 of Title 25, the “Georgia Utility Facility Protec- 
tion Act”; and 


(3) The expiration date of the state franchise, which shall be ten 
years from the date of issuance, subject to renewal. 


(e) The failure of the Secretary of State to issue a state franchise 
within 45 days of the receipt of a completed application from an 
incumbent service provider or a cable service provider or video service 
provider that has wireline facilities located in any public right of way as 
of January 1, 2008, shall constitute issuance of the requested state 
franchise to the applicant without further action required by the 
applicant. The failure of the Secretary of State to issue a state franchise 
within 45 days of the receipt of a completed application from a cable 
service provider or video service provider that does not have an existing 
franchise with a municipal or county governing authority or that does 
not have wireline facilities located in any public right of way as of 
January 1, 2008, shall constitute temporary issuance of the requested 
state franchise to the applicant subject to the provisions of subsection 
(f) of this Code section. 


(f) A municipal or county governing authority that reasonably be- 
lieves an applicant that has not yet accessed rights of way in that 
municipality or unincorporated area of a county and does not possess 
satisfactory financial and technical capability to provide cable service or 
video service or is not duly authorized to conduct business in Georgia 
shall object to the issuance of a state franchise before it is officially 
issued by the Secretary of State. If a municipal or county governing 
authority objects to the issuance of a state franchise on these grounds, 
the Secretary of State shall consider whether the objection is well 
founded and shall make a determination as to whether to grant the 
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state franchise notwithstanding the objection or to deny or suspend the 
application pending the receipt of information sufficient to demonstrate 
the applicant has satisfactory financial and technical capability. If the 
Secretary of State has not acted on the objection of a municipal or 
county governing authority’s objection and a state franchise is issued as 
set forth in subsection (e) of this Code section, then such temporary 
issuance of the state franchise shall be subject to the Secretary of 
State’s determination on the objection. 


(g)\(1) At any time after January 1, 2008, an incumbent service 
provider may file an application for a state franchise pursuant to this 
Code section with the Secretary of State with a copy provided to each 
affected municipal or county governing authority except as set forth 
in paragraphs (2) and (3) of subsection (a) of Code Section 36-76-83. 
Upon the Secretary of State issuing such state franchise, any existing 
franchise for the service area covered by the state franchise shall, 
subject to the continuation of PEG support obligations in paragraph 
(4) of this subsection, terminate and be of no further force or effect. 


(2) An incumbent service provider that elects to terminate an 
existing franchise for the service area covered by the state franchise 
under this subsection shall remain subject to the contractual rights, 
duties, and obligations incurred by the incumbent service provider 
under the terms and conditions of the terminated local franchise that 
are owed to any private person, including a subscriber. 


(3) As used in this subsection, the term “private person” shall not 
include: 


(A) The municipal or county governing authority that issued the 
terminated local franchise; 


(B) A political subdivision, government agency, or authority of 
the state not described in subparagraph (A) of this paragraph; or 


(C) Any official, agent, or employee acting in an official capacity 
of the municipal or county governing authority that issued the 
terminated local franchise. 


(4) An incumbent service provider that elects to terminate a 
franchise under this subsection shall continue to provide PEG access 
support, as such existed on January 1, 2007, under the same terms as 
the terminated local franchise had it not been terminated until the 
local franchise would have expired under its own terms. 


(5) Notwithstanding a termination of a local franchise pursuant to 
this subsection, a municipality or county shall be entitled to operate 
its existing PEG channel or channels, as such existed on January 1, 
2007, relating to the number of channels and the usage criteria for 
such channels under the same terms as the terminated local fran- 
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chise had it not been terminated, pursuant to this subsection, until 
July 1, 2012. The 12 month development period for PEG channels set 
forth in subsection (a) of Code Section 36-76-8 shall not apply to 
existing PEG channels operating under the entitlement provisions of 
this subsection. 


(6) The 12 month development period for PEG channels set forth 
in subsection (a) of Code Section 36-76-8 shall not apply to channels 
being operated at the time that any holder of a state franchise adopts 
or renews a state franchise after July 1, 2012. 


(7) An incumbent service provider that elects to terminate a 
franchise under this subsection, shall, until July 1, 2012, continue to 
provide access on the nonbasic or digital tier to any municipality or 
county that has an activated public safety training channel as of 
January 1, 2007. This channel shall be used exclusively for the 
purpose of training public safety personnel. After July 1, 2012, the 
state franchise holder shall be entitled to use other reasonable, 
readily accessible means to accomplish the purpose of the channel. 


(8) Each holder of a state franchise shall have the obligation to 
provide access to the same number of PEG channels pursuant to Code 
Section 36-76-8 and the additional PEG support cash payments 
specified in this paragraph for PEG access facilities in a service area 
as the incumbent service provider with the most subscribers in such 
service area as of January 1, 2007, which obligation shall continue 
until the local franchise would have expired under its own terms as 
specified in paragraph (4) of this subsection; provided, however, that 
if a local franchise would have expired before July 1, 2012, the holder 
of a state franchise shall continue to provide access to the same 
number of PEG channels until July 1, 2012, as provided in paragraph 
(5) of this subsection. To the extent such incumbent service provider 
provides PEG access support during said period in the form of 
periodic payments to the municipal or county governing authority 
equal to a percentage of gross revenue or a prescribed per subscriber 
amount, the state franchise holder shall be obligated to make the 
same periodic payments to the governing authority at the same time 
and equal to the same percentage of gross revenue or prescribed per 
subscriber amount. To the extent such incumbent service provider 
provides PEG access support to the applicable governing authority 
during said period in the form of a lump sum payment that remains 
unsatisfied as of January 1, 2008, the holder of a state franchise shall 
be obligated to provide a lump sum payment to said authority based 
on its proportion of the total number of cable service and video service 
subscribers of all service providers in such service area. No payments 
shall be due under this paragraph until the municipality or county 
notifies the respective providers, in writing, of the percentage of gross 
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revenues, the per subscriber amount, or the lump sum payment 
amount and the expiration date of the local franchise obtaining such 
obligations. The holder of a state franchise may designate that 
portion of the subscriber’s bill attributable to any fee imposed 
pursuant to this paragraph as a separate item on the bill and recover 
such amount from the subscriber. 


History. — Code 1981, § 36-76-4, en- Georgia Annotated, Relating Respectively 
acted by Ga. L. 2007, p. 719, § 1/HB 227; to Revenue and Taxation, Agriculture, the 
Ga. L. 2012, p. 775, § 36/HB 942. General Assembly, Insurance, Local Gov- 

Law reviews. — For article, “Revenue ernment, Public Utilities, and State Gov- 
and Taxation: Amend Titles 48, 2, 28, 33, ernment,” see 28 Ga. St. U. L. Rev. 217 
36, 46, and 50 of the Official Code of (2011). 


36-76-5. Transfers, modifications, and terminations of a state 
franchise. 


(a) A state franchise shall be fully transferable to any successor in 
interest to the applicant. A notice of transfer shall be filed by the 
transferee with the Secretary of State with a copy provided to each 
affected municipal or county governing authority within 45 days of such 
transfer. The transfer notification shall consist of an affidavit signed by 
an officer or general partner of the transferee that contains each of the 
following: 


(1) An affirmative declaration that the applicant shall comply with 
all applicable federal and state laws and regulations, including 
municipal and county ordinances and regulations, regarding the 
placement and maintenance of facilities in any public right of way 
that are generally applicable to all users of the public right of way 
and specifically including Chapter 9 of Title 25, the “Georgia Utility 
Facility Protection Act”; 


(2) A description of the transferee’s service area, including the 
name of each municipal or county governing authority within the 
service area; 


(3) The location of the transferee’s principal place of business and 
the name or names of the principal executive officer or officers of the 
transferee; and 


(4) Adescription of material changes, if any, of the information set 
forth in the applicant’s initial application for a state franchise. 


(b) Any outstanding liabilities that have become due and are still 
owed to a municipal or county governing authority under a state 
franchise issued pursuant to this chapter shall be fully transferable 
under this Code section to any successor in interest to the applicant. 


(c) The failure of the Secretary of State to issue an amended state 
franchise within 45 days of the receipt of a completed transfer notice 
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shall constitute issuance of the requested amended state franchise to 
the transferee without further action required. 


(d) Acable service provider or video service provider may modify its 
service area covered by the state franchise by notifying the Secretary of 
State of changes to the service area, with a copy provided to each 
affected municipal or county governing authority, at least 20 days prior 
to the effective date of such change. Such notification shall contain a 
geographic description of the new service area or areas and a list of each 
municipal or county governing authority within the service area. 


(e) A state franchise issued pursuant to this chapter may be termi- 
nated by the cable service provider or video service provider by 
submitting a notice of termination to the Secretary of State with a copy 
provided to each affected municipal or county governing authority. Such 
notice shall identify the cable service provider or video service provider, 
the affected service area, and the effective date of such termination, 
which shall not be more than 60 days from the date of filing the notice 
of termination. 


History. — Code 1981, § 36-76-5, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227. 


36-76-6. Franchise fees. 


(a)(1) The holder of a state franchise, whether a cable service 
provider or a video service provider, shall pay to each affected local 
governing authority which complies with this Code section a fran- 
chise fee which shall not exceed the maximum percentage rate 
permitted in 47 U.S.C. Section 542(b) of such holder’s gross revenues 
received from the provision of cable service or video service to 
subscribers located within such holder’s service area. 


(2) Each affected local governing authority or its authorized des- 
ignee shall provide written notice to the Secretary of State and each 
applicant for or holder of a state franchise with a service area located 
within that affected local governing authority’s jurisdiction of the 
franchise fee rate that applies to the applicant for or holder of such 
state franchise. The applicant for or holder of a state franchise shall 
start assessing the franchise fee within 15 days of receipt of written 
notice from the affected local governing authority or its authorized 
designee and shall not be required to pay such franchise fee until the 
expiration of 15 days after receipt of such written notice. Any 
incumbent service provider who obtains a state franchise under 
paragraph (1) of subsection (g) of Code Section 36-76-4 shall pay its 
existing franchise fee during the 15 day period after receipt of written 
notice of the new fee. The franchise fee rate shall be uniformly 
applicable to all cable service providers and video service providers 
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that obtain a state franchise within the affected local governing 
authority. For purposes of this Code section, an authorized designee 
is an agent authorized by charter or other act of the affected local 
governing authority. 


(3) Any affected local governing authority may change the fran- 
chise fee applicable to holders of a state franchise once every two 
years. The affected local governing authority or its authorized desig- 
nee shall provide written notice to the Secretary of State and the 
applicants for or holders of a state franchise with a service area 
within that affected local governing authority’s jurisdiction of the 
new franchise fee rate. The holder of a state franchise shall start 
assessing the new franchise fee within 45 days of receipt of written 
notice of the change from the affected local governing authority or its 
authorized designee. The franchise fee rate shall be uniformly 
applicable to all cable service providers and video service providers 
that obtain a state franchise within the affected local governing 
authority’s jurisdiction. 


(b) Such franchise fee shall be paid directly to each affected local 
governing authority within 30 days after the last day of each calendar 
quarter. Such payment shall be considered complete if accompanied by 
a statement showing, for the quarter covered by the payment: 


(1) The aggregate amount of the state franchise holder’s gross 
revenues, specifically identifying subscriber and advertising and 
home shopping services revenues under this chapter insofar as the 
franchise holder’s existing billing systems include such capability, 
attributable to such municipality or unincorporated areas of the 
county; and 


(2) The amount of the franchise fee payment due to such munici- 
pality or county. 


In the event that franchise fees are not paid on or before the dates 
specified above, then the affected local governing authority shall 
provide written notice to the franchise holder giving the cable service 
provider or video service provider 15 days from the date of the franchise 
holder’s receipt of such notice to cure any such nonpayment. In the 
event franchise fees are not remitted to the affected local government 
authority postmarked on or before the expiration of the 15 day cure 
period, then the holder of the state franchise shall pay interest thereon 
at a rate of 1 percent per month to the affected local governing 
authority. If the 15 day cure period expires on Saturday, Sunday, or a 
legal holiday, the due date shall be the next business day. Moreover, the 
franchise holder shall not be assessed interest on late payments if 
franchise payments were submitted in error to a neighboring local 
governing authority. 
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(c) Each affected local governing authority may, no more than once 
annually, audit the business records of the state franchise holder to the 
extent necessary to ensure payment in accordance with this Code 
section. For purposes of this subsection, an audit shall be defined as a 
comprehensive review of the records of the holder of a state franchise. 
Once any audited period of a state franchise holder has been the subject 
of a requested audit, such audited period of such state franchise holder 
shall not again be the subject of any audit. In the event of a dispute 
concerning the amount of the franchise fee due to an affected local 
governing authority under this Code section, an action may be brought 
in a court of competent jurisdiction by an affected local governing 
authority seeking to recover an additional amount alleged to be due or 
by a state franchise holder seeking a refund of an alleged overpayment; 
provided, however, that any such action shall be brought within three 
years following the end of the quarter to which the disputed amount 
relates. Such time period may be extended by written agreement 
between the state issued franchise holder and such affected local 
governing authority. Each party shall bear the party’s own costs 
incurred in connection with any such examination or dispute. In the 
event that an affected local governing authority files an action to 
recover alleged underpayments of franchise fees and a court of compe- 
tent jurisdiction determines the cable service provider or video service 
provider has underpaid franchise fees due for any 12 month period by 
10 percent or more, the cable service provider or video service provider 
may be required to pay the affected local governing authority its 
reasonable costs associated with the audit along with any franchise fee 
underpayments; provided, however, late payments shall not apply. 


(d) The statements made pursuant to subsection (b) of this Code 
section and any records or information furnished or disclosed by a cable 
service provider or video service provider to an affected local governing 
authority pursuant to subsection (c) of this Code section shall be exempt 
from public inspection under Article 4 of Chapter 18 of Title 50. 


(e) No acceptance of any payment shall be construed as a release or 
as an accord and satisfaction of any claim an affected local governing 
authority may have for further or additional sums payable as a 
franchise fee. 


(f) Any amounts overpaid by the holder of a state franchise shall be 
deducted from future franchise payments. 


(g) The holder of a state franchise may designate that portion of a 
subscriber’s bill attributable to any franchise fee imposed pursuant to 
this Code section as a separate item on the bill and recover such amount 
from the subscriber; provided, however, that such separate listing shall 
be referred to as a “franchise” or a “franchise fee.” 


(h) No affected local governing authority shall levy any additional 
tax, license, fee, surcharge, or other assessment on a cable service 
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provider or video service provider for or with respect to the use of any 
public right of way other than the franchise fee authorized by this Code 
section. Nor shall an affected local governing authority levy any other 
tax, license, fee, or assessment on a cable service provider or video 
service provider or its subscribers that is not generally imposed and 
applicable to a majority of all other businesses. The franchise fee 
authorized by this Code section shall be in lieu of any permit fee, 
encroachment fee, degradation fee, or other fee that could otherwise be 
assessed on a state issued franchise holder for the holder’s occupation 
or work within the public right of way; provided, however, that nothing 
in this Code section shall restrict the right of any municipal or county 
governing authority to impose ad valorem taxes, sales taxes, or other 
taxes lawfully imposed on a majority of all other businesses within such 
municipality or county. 


History. — Code 1981, § 36-76-6, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227; 
Ga. L. 2012, p. 218, § 9/HB 397. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2007, subsection 
(a) was designated as present paragraph 
(a)(1) and former paragraphs (a)(1) and 
(a)(2) were redesignated as present para- 
graphs (a)(2) and (a)(3), respectively. 

Law reviews. — For article, “Revenue 


and Taxation: Amend Titles 48, 2, 28, 33, 
36, 46, and 50 of the Official Code of 
Georgia Annotated, Relating Respectively 
to Revenue and Taxation, Agriculture, the 
General Assembly, Insurance, Local Gov- 
ernment, Public Utilities, and State Gov- 
ernment,” see 28 Ga. St. U. L. Rev. 217 
(2011). For article on the 2012 amend- 
ment of this Code section, see 29 Ga. St. 
U. L. Rev. 139 (2012). 


36-76-7. Customer service requirements. 


(a) The holder of a state franchise shall comply with the customer 
service standards as set forth in 47 C.F.R. 76.309(c). No franchising 
authority shall have the power to require the holder of a state franchise 
to comply with any customer service standards other than those set 
forth in this Code section. 


(b) Except as provided in paragraph (2) of subsection (c) of this Code 
section, each affected local governing authority shall receive and handle 
complaints from subscribers of the holder of a state franchise that 
reside in the affected local governing authority’s jurisdiction. 


(c)(1) By December 31, 2007, the Governor’s Office of Consumer 
Affairs shall establish a uniform set of rules, which may include fines 
and penalties, pursuant to which an affected local governing author- 
ity shall resolve subscriber complaints. Said rules shall include a 
requirement that the cable service provider or video service provider 
participate in mandatory nonbinding mediation with the affected 
local governing authority and the subscriber if the issue cannot be 
resolved between the cable service provider or video service provider 
and the subscriber. Said rules shall apply only until 50 percent of the 
potential subscribers within an affected local governing authority are 
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offered service by two or more cable service providers or video service 
providers holding a state franchise or a local franchise. 


(2) After such time as 50 percent of the potential subscribers 
within an affected local governing authority are being offered service 
by two or more cable service providers or video service providers 
holding a state franchise or a local franchise, an affected local 
governing authority may, in its discretion, by the adoption of a 
resolution or ordinance, discontinue receiving and handling all sub- 
scriber inquiries, billing issues, and other complaints for state 
franchise holders. Notwithstanding any other provision of law, where 
an affected local governing authority discontinues receiving and 
handling subscriber inquiries, billing issues, and other complaints 
relating to state franchise holders by adoption of a resolution or 
ordinance pursuant to this paragraph, bills to subscribers by cable 
service providers or video service providers holding a state franchise 
shall not include the contact information of such affected local 
governing authority for the purpose of directing or initiating com- 
plaints or making other such subscriber inquiries. 


(d) Rules, orders, actions, and regulations previously adopted pursu- 
ant to this Code section shall remain of full force and effect as rules, 
orders, actions, and regulations of the Attorney General until amended, 
repealed, or superseded by rules or regulations adopted by the Attorney 
General. 


History. — Code 1981, § 36-76-7, en- Code Commission notes. — Pursuant 
acted by Ga. L. 2007, p. 719, § 1/HB 227; to Code Section 28-9-5, in 2007, “inqui- 
Ga. L. 2008, p. 324, § 36/SB 455; Ga. L. ries” was substituted for “inquires” 
2015, p. 1088, § 26/SB 148. throughout paragraph (c)(2). 


36-76-8. Public, educational, and governmental programming 
under a state franchise. 


(a) No later than 12 months after receipt of a written request by a 
municipal or county governing authority, the holder of a state franchise 
shall designate capacity in its network to allow for the airing of 
noncommercial PEG programming required by this Code section. 


(b)(1) Subject to the usage criteria set forth in this subsection, a 
municipal or county governing authority that does not have PEG 
access channels activated under the incumbent service provider’s 
franchise agreement as of January 1, 2008, may request a sufficient 
amount of capacity on its network to support up to three PEG 
channels for a municipality in this state having a population of 
50,000 or more according to the United States decennial census of 
2000 or any future such census or an unincorporated area of a county 
which is located in a county in this state having a population of 
50,000 or more according to the United States decennial census of 
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2000 or any future such census or up to two PEG channels for a 
municipality in this state having a population of 50,000 or less 
according to the United States decennial census of 2000 or any future 
such census or an unincorporated area of a county which is located in 
a county in this state having a population of 50,000 or less according 
to the United States decennial census of 2000, and the cable service 
provider or video service provider shall designate such sufficient 
amount of capacity. No cable service provider or video service pro- 
vider shall be required to provide more than three PEG access 
channels on its network within a municipality or unincorporated area 
of a county if there does not exist at the time of the state franchise 
more than three active PEG channels in such municipality or 
unincorporated area of the county. 


(2) To qualify for the first PEG channel on the basic or analog tier 
of service, the written request of the municipality or county shall 
include a certification that it has produced at least 15 hours of 
nonduplicative original programming for production in the first 
month of operation and that the municipality or county shall con- 
tinue to produce at least 15 hours of nonduplicative original program- 
ming for each month that the channel is provided. 


(3) Alternatively, to qualify for the first PEG channel on the basic 
or analog tier of service, two or more municipalities or counties may 
collectively include a certification that they have produced at least 15 
hours of nonduplicative original programming for production in the 
first month of operation and that the municipalities or counties shall 
continue to produce at least 15 hours of nonduplicative original 
programming for each month that the channel is provided. 


(4) To qualify for a second PEG channel on the basic or analog tier 
of service, the municipality or county shall certify that the first 
channel is being substantially utilized, and that upon activation, the 
second PEG channel shall also be substantially utilized. For purposes 
of this subsection, PEG channels shall be considered “substantially 
utilized” when 12 continuous hours of content are programmed on 
that channel each calendar day. In addition, at least 75 percent of the 
12 hours of programming for each business day over each calendar 
quarter, on average, shall be nonduplicative programming. 
Nonduplicative programming shall include the first three broadcasts 
in a day of a meeting of an elected government body. 


(5) To qualify for a third PEG channel, a municipality in this state 
having a population of 50,000 or more according to the United States 
decennial census of 2000 or any future such census or an unincorpo- 
rated area of a county which is located in a county in this state having 
a population of 50,000 or more according to the United States 
decennial census of 2000 or any future such census shall certify that 
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the channel shall be programmed for at least eight continuous hours 
of nonduplicative content per day. The third PEG channel shall only 
be available on the nonbasic digital tier. 


(6) Any municipality or county that has not obtained a second PEG 
channel on the basic or analog tier may qualify for a second PEG 
channel on the nonbasic digital tier by certifying that the channel 
shall be programmed for at least eight continuous hours of 
nonduplicative content per day. 


(7) Any PEG channel capability provided pursuant to this Code 
section that does not comply with the usage criteria set forth in this 
subsection or is not substantially utilized by the municipality or 
county shall no longer be made available after reasonable notice is 
provided to the municipality or county but may be programmed at the 
franchise holder’s discretion. At such time as the municipality or 
county certifies to the franchise holder that it shall meet the usage 
criteria for that particular channel, the cable service provider or video 
service provider shall restore the previously lost channel. However, 
the franchise holder shall be under no obligation to carry that 
channel on a basic or analog tier. 


(c) Upon request by a municipality or county that does not have an 
activated PEG channel, the state franchise holder shall provide access 
to one nonexclusive PEG channel for the purpose of providing public, 
educational, and government programming. This nonexclusive channel 
shall be available as an additional option to municipalities and counties 
and shall not eliminate the requirements of subsection (b) of this Code 
section. 


(d) In the event that the provision of video service and cable service 
is federally mandated to be digitally provided, the franchise holder 
shall be entitled to satisfy the PEG obligations by locating the channels 
on any channel provided in the basic subscription service offered by the 
provider. 


(e) Municipalities, counties, and cable service providers and video 
service providers shall cooperate in the sharing of channel capacity to 
provide PEG access for municipalities and counties served by the cable 
service provider or video service provider. 


(f) The holder of a state franchise shall designate capacity on its 
system sufficient to allow the provision of the same number of PEG 
access channels that a municipal or county governing authority has 
activated under the incumbent service provider’s franchise agreement 
as of January 1, 2008. 


(g) The operation of any PEG access channel provided pursuant to 
this Code section and the production of programming thereon, includ- 
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ing all capital costs and costs of production, shall be the responsibility 
of the municipality or the county receiving the benefit of such channel, 
and the holder of a state franchise shall only have the responsibility to 
transmit such channel to subscribers. If the holder elects not to seek 
interconnection with the incumbent under subsection (i) of this Code 
section or if the incumbent service provider and the holder of a state 
franchise cannot reach mutual agreement on interconnection terms, 
the holder of a state franchise shall be responsible for providing one 
location of connectivity to each PEG access channel up to the first 200 
feet from the holder’s activated wireline video programming distribu- 
tion facility located in the holder’s designated service area. 


(h) The municipality or the county shall ensure that all transmis- 
sions of content and programming provided by or arranged by them to 
be transmitted over a PEG channel by a holder of a state franchise are 
provided and submitted to the cable service provider or video service 
provider in a manner or form that is capable of being accepted and 
transmitted by such cable service provider or video service provider 
over its system without further alteration or change in the content or 
transmission signal and which is compatible with the technology or 
protocol utilized by the cable service provider or video service provider 
to deliver its cable services or video services. The provision of PEG 
content to the cable service provider or video service provider shall 
constitute authorization for such cable service provider or video service 
provider to carry such content on the PEG channel of the municipality 
or county including, at the cable service provider or video service 
provider’s option, providing such content beyond the jurisdictional 
boundaries of the municipality or county to the extent permitted by 
federal law. 


(i) Where technically feasible, the holder of a state franchise and an 
incumbent service provider shall use reasonable efforts to interconnect 
their systems on mutually acceptable and reasonable terms for the 
purpose of providing PEG programming. Interconnection may be ac- 
complished by direct cable microwave link, satellite, or other reason- 
able method of connection. Holders of a state franchise and incumbent 
service providers shall not unreasonably withhold interconnection of 
PEG channels. 


(j) A holder of a state franchise shall not be required to interconnect 
for or otherwise transmit commercial PEG programming content or 
PEG content that is branded with the logo, name, or other identifying 
marks of another cable service provider or video service provider, and a 
municipality or county may require a cable service provider or video 
service provider to remove its logo, name, or other identifying marks 
from PEG content that is to be made available to another provider. 
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History. — Code 1981, § 36-76-8, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227. 


36-76-9. Service outlet to municipalities and counties; compli- 
mentary basic cable service or video service to public 
schools and public libraries. 


A cable service provider or video service provider shall, upon written 
request by a municipality or county, install, at no charge, one service 
outlet to a demarcation point located on the outside of any designated 
municipal or county building or multibuilding complex, provided such 
building demarcation point is within 125 feet from the cable service 
provider or video service provider’s activated distribution point of 
connection. A cable service provider or video service provider shall not 
be required to extend its facilities beyond the appropriate demarcation 
point located outside the building or to perform any inside wiring. The 
cable service provider or video service provider shall provide compli- 
mentary basic cable service or video service to public schools and public 
libraries over that one service outlet free of charge, which service shall 
not be used for commercial purposes. The cable service provider or video 
service provider shall provide complimentary basic cable service or 
video service to public buildings other than public schools and public 
libraries only to the extent such a complimentary service arrangement 
existed under the terms of a local franchise agreement in effect as of 
January 1, 2007, and shall continue only until the local franchise 
agreement would have expired under its own terms; provided, however, 
that such provider shall not be precluded from providing such addi- 
tional complimentary service at its option. The municipality or county 
may not receive service at the same building from more than one cable 
service provider or video service provider at a time under this Code 
section. 


History. — Code 1981, § 36-76-9, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227. 


36-76-10. Limitations on requirements that may be imposed 
upon holders of a state franchise. 


No franchising authority, state agency, or political subdivision of the 
state shall impose any build-out requirement on system construction or 
service deployment on a holder of a state franchise. This chapter shall 
occupy the entire field of franchising or otherwise regulating cable 
service and video service. An affected local governing authority’s power 
to regulate the holder of a state franchise shall be limited to: 


(1) A requirement that the holder of a state franchise who is 
providing cable service or video service within the municipality or 
unincorporated area of the county shall notify each affected local 
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governing authority at least ten days before providing service in such 
municipality or county. A municipal or county governing authority 
may require the holder of a state franchise to update the description 
of the service area provided in the application for a state franchise 
annually and may also require the holder of a state franchise to 
maintain a point of contact that shall be available during normal 
business hours; 


(2) The establishment of reasonable guidelines regarding the use 
of PEG access channels; 


(3) The lawful and reasonable exercise of the police powers of the 
municipal or county governing authority to the extent reasonably 
necessary to protect the health, safety, and welfare of the public; 


(4) The enactment and enforcement of lawful and reasonable laws 
and rules and municipal or county ordinances and regulations 
concerning excavation, permitting, bonding requirements, indemni- 
fication requirements, and placement and maintenance of facilities in 
any public right of way that are generally applicable to all users of 
any public right of way, except to the extent specifically precluded by 
subsection (h) of Code Section 36-76-6; and 


(5) The lawful and reasonable exercise of the rights established in 
this chapter. 


History. — Code 1981, § 36-76-10, en- to Revenue and Taxation, Agriculture, the 
acted by Ga. L. 2007, p. 719, § 1/HB 227. General Assembly, Insurance, Local Gov- 
Law reviews. — For article, “Revenue ernment, Public Utilities, and State Gov- 
and Taxation: Amend Titles 48, 2, 28, 33, ernment,” see 28 Ga. St. U. L. Rev. 217 
36, 46, and 50 of the Official Code of (2011). 
Georgia Annotated, Relating Respectively 


36-76-11. Discrimination towards potential residential sub- 
scribers prohibited. 


(a) A holder of a state franchise shall not deny access to service to 
any group of potential residential subscribers because of the income of 
the residents in the local area in which such group resides. 


(b) For purposes of determining whether a cable service provider or 
video service provider has violated subsection (a) of this Code section, 
cost, density, distance, and technological or commercial limitations 
shall be taken into account. An alleged violation of subsection (a) of this 
Code section shall only be considered within the description of the 
service area set forth in an application or amended application for a 
state franchise. The inability to serve an end user because a holder is 
prohibited from placing its own facilities in a building or property shall 
not be found to be a violation of subsection (a) of this Code section. Use 
of an alternative technology or service arrangement that provides 
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comparable content, service, and functionality shall not be considered a 
violation of subsection (a) of this Code section. This Code section shall 
not be construed as authorizing any build-out requirements on a cable 
service provider or video service provider. 


(c) Any potential residential subscriber or group of residential sub- 
scribers who believes it is being denied access to services in violation of 
subsection (a) of this Code section may file a complaint with the affected 
local governing authority, along with a clear statement of the facts and 
the information upon which it is relying to support the complaint. Upon 
receipt of any such complaint, the affected local governing authority 
shall serve a copy of the complaint and supporting materials upon the 
subject cable service provider or video service provider, which shall 
have 60 days after receipt of such information to submit a written 
answer and any other relevant information the provider wishes to 
submit to the affected local governing authority in response to the 
complaint. If the affected local governing authority is not satisfied with 
the response, the affected local governing authority shall compel the 
cable service provider or video service provider to participate in 
nonbinding mediation. If the mediation does not resolve the matter to 
the satisfaction of the affected local governing authority, the affected 
local governing authority may file a complaint with a court of competent 
jurisdiction. No affected local governing authority shall file an action in 
court without having participated in a mediation of the complaint. If 
such court finds that the holder of a state franchise is in material 
noncompliance with this Code section, the holder shall have a reason- 
able period of time, as specified by the court, to cure such noncompli- 
ance. The court may also award the affected local governing authority 
its reasonable costs and attorneys fees in seeking enforcement of 
subsection (a) of this Code section. 


History. — Code 1981, § 36-76-11, en- 
acted by Ga. L. 2007, p. 719, § 1/HB 227. 
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CHAPTERS 77 THROUGH 79 


Reserved 
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GENERAL PROVISIONS 


T.36, C.80 


Provisions Applicable to Counties, Municipal 
Corporations, and Other Governmental 


Sec. 
36-80-1. 


36-80-2. 
36-80-3. 
36-80-4. 
36-80-5. 


36-80-6. 


36-80-7. 


36-80-8. 


36-80-9. 


36-80-10. 


36-80-11. 


36-80-12. 


36-80-13. 


36-80-14. 


Entities 
CHAPTER 80 
GENERAL PROVISIONS 
Sec. 
Code of ethics; members of 36-80-15. Allocation and expenditure of 
local board of education al- proceeds from timber sales 
lowed to discuss policies and from military installations 
actions of such board outside and facilities. 
of board meetings; exceptions. 36-80-16. Local Government Authori- 
Power to issue notes, certifi- ties Registration. 
cates, and other evidence of 36-80-16.1. PILOT restriction; payments 
indebtedness in anticipation in lieu of taxes defined; fi- 
of taxes. nancing capital projects. 
Authorized investments of 36-80-17. Authorization to contract for 
funds by governing bodies. utility services; conditions 
Delegation of governing and limitations. 
body’s investment authority 36-80-18. Environmental assessment 
to financial officer. required prior to acquiring 
Relief from or composition of real property for recreational 
debts under federal statute area; continuing assessment. 
prohibited. 36-80-19. General codification of ordi- 
State furnished services, as- nances and resolutions; publi- 
sistance, funds, property, and cation and availability of 
other incentives for consoli- code; official state repository 
dated programs. for general codifications. 
Execution of contracts, plans, 36-80-20. Decal or seal required on ve- 
and documents for consoli- hicles owned or leased by any 
dated programs. county, municipality, regional 
Establishment of area offices commission, school system, 
for consolidated programs. commission, board, or public 
Promulgation of rules and authority. 
regulations for consolidated 36-80-21. Definitions; electronic trans- 
programs; requirement of mission of budgets. 
submission of plans and re- 36-80-22. Definitions; restrictions; re- 
ports. quirements. 
Election for unbonded debt — 36-80-23. Prohibition on immigration 
Requirement and procedure. sanctuary policies by local 
Notice of election for governmental entities; certifi- 
unbonded debt. cation of compliance. 
Voting in election for 36-80-24. Limitation on elected official’s 
unbonded debt; returns and or constitutional officer’s use 
declaration of election result. of government issued pur- 
Authorization to incur chasing or credit cards; policy 
unbonded debt following fa- development. 
vorable vote. 36-80-25. Financing of public projects 
Annual sinking fund for by local entities. 
unbonded debt. 36-80-26. Multi-county community im- 
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Sec. 
provement districts for tran- 
sit projects. 
36-80-27. Advertisement of bid or pro- 
posal opportunities. 
Cross references. — Powers and du- 


ties of counties, municipal corporations, 
and other entities, pertaining to lending of 
aid to construction, and operation of hous- 
ing projects, § 8-3-150 et seq. Acquisition 
of property by counties, municipalities, 
and other entities for transportation pur- 
poses generally, T. 32, C. 3. Deferred com- 
pensation plans for county, municipal, and 


LOCAL GOVERNMENT 


36-80-2 


Sec. 
36-80-28. Role of consultants; disclo- 


sures; application. 


other employees, § 45-18-30 et seq. Lia- 
bility of officers, agents, and others of 
counties, municipalities, and other enti- 
ties for acts performed while fighting fires 
or performing duties at scene of emergen- 
cies, § 51-1-30. 

Law reviews. — For annual survey 
article on local government law, see 50 
Mercer L. Rev. 263 (1998). 


36-80-1. Code of ethics; members of local board of education 
allowed to discuss policies and actions of such board 
outside of board meetings; exceptions. 


A local board of education shall not adopt or follow any code of ethics 
which prevents the members of such board from discussing freely the 
policies and actions of such board outside of a board meeting. This Code 
section shall not apply to any matter or matters discussed in executive 
session as defined in subsection (a) of Code Section 50-14-1 or which are 
exempt from disclosure under Code Section 50-18-72. 


History. — Code 1981, § 36-80-1, en- ecutive sessions; penalty, was repealed by 


acted by Ga. L. 2016, p. 200, § 1/SB 275. 

Editor’s notes. — Former Code Sec- 
tion 36-80-1, pertaining to all meetings of 
governing bodies to be public; private ex- 


Ga. L. 1988, p. 235, § 2, effective July 1, 
1988. The former Code section was based 
on Ga. L. 1965, p. 118, § 2; Ga. L. 1981, 
Ex. Sess., p. 8; and Ga. L. 1987, p. 3, § 36. 


36-80-2. Power to issue notes, certificates, and other evidence of 
indebtedness in anticipation of taxes. 


Counties, municipalities, county boards of education, and other 
political subdivisions of the state which are authorized to levy taxes 
shall have the power and authority, within the limitations prescribed by 
Article IX, Section V, Paragraph V of the Constitution of Georgia, to 
issue notes, certificates, or other evidence of indebtedness in anticipa- 
tion of the collection of taxes levied or to be levied during the calendar 
year. 


History. — Ga. L. 1963, p. 450, $ 1; Ga. 
L. 1983, p. 3, § 57. 
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GENERAL PROVISIONS 


36-80-3 


JUDICIAL DECISIONS 


Cited in Colonial Oil Co. v. United 
States Guarantee Co., 56 F. Supp. 545 
(S.D. Ga. 1944); Robinson Explosives, Inc. 
v. Dalon Contracting Co., 132 Ga. App. 
849, 209 S.H.2d 264 (1974); Dougherty 


County v. White, 439 U.S. 32, 99 S. Ct. 
368, 58 L. Ed. 2d 269 (1978); City of 
Bremen v. Regions Bank, 274 Ga. 733, 559 
S.E.2d 440 (2002). 


OPINIONS OF THE ATTORNEY GENERAL 


Borrowing for construction proj- 
ects. — When allotted funds from the 
State Board of Education for school con- 
struction result in construction projects of 
less than $200,000.00, the Georgia Educa- 
tion Authority (Schools) does not directly 
supervise construction but requires the 
local school system to construct the proj- 


ect itself and then be reimbursed by the 
authority. This procedure often makes it 
necessary for the local school system to 
borrow a substantial part of the construc- 
tion costs for a period of nine months to a 
year, and such borrowing is within the 
legal power of local school systems. 1968 
Op. Att’y Gen. No. 68-18. 


RESEARCH REFERENCES 


ALR. — Power of legislature to add to 
or make more onerous the conditions or 
limitations prescribed by Constitution 


upon incurring public debts, 106 A.L.R. 
231. 


36-80-3. Authorized investments of funds by governing bodies. 


(a) The governing body of a municipality, county, school district, or 
other local governmental unit or political subdivision, in addition to all 
other legal investments, may invest and reinvest money subject to its 


control and jurisdiction in: 


(1) Obligations of the United States and of its agencies and 


instrumentalities; 


(2) Bonds or certificates of indebtedness of this state and of its 
agencies and instrumentalities; and 


(3) Certificates of deposit of banks which have deposits insured by 
the Federal Deposit Insurance Corporation; provided, however, that 
that portion of such certificates of deposit in excess of the amount 
insured by the Federal Deposit Insurance Corporation shall be 
secured by direct obligations of this state or the United States which 
are of a par value equal to that portion of such certificates of deposit 


which would be uninsured. 


(b) This Code section shall not impair the power of a municipality, 
county, school district, or other local governmental unit or political 
subdivision to hold funds in deposit accounts with banking institutions 


as otherwise authorized by law. 
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History. — Ga. L. 1964, p. 741, § 1; Ga. 
L. 1973, p. 1192, § 1. 
Law reviews. — For article discussing 


LOCAL GOVERNMENT 


36-80-4 


tax-exempt financing in Georgia, see 18 
Ga. St. B. J. 20 (1981). 


OPINIONS OF THE ATTORNEY GENERAL 


Phrase “certificates of deposit” as 
used in former Code 1933, § 32-942 (see 
now O.C.G.A. § 20-2-411) applied to cer- 
tificates of deposit issued by commercial 
banks and to certificates of deposit issued 
by federal or state chartered savings and 
loan associations. The investment of 
school funds in “certificates of deposit” 
issued by institutions other than those 
named would present a question of 
whether such investment would be pru- 
dent and in the exercise of sufficient care 
and diligence. 1969 Op. Att’y Gen. No. 
69-306. 

Investment of bond proceeds in cer- 


tificates of deposit is not allowed under 
this section. 1974 Op. Atty Gen. No. 
U74-71 (see O.C.G.A. § 36-80-83). 

Responsibility of school officials. — 
Local school officials, in making legally 
authorized investments of local school 
funds, are not responsible if that invest- 
ment results in a loss rather than a gain 
so long as the investment, at the time the 
investment was made, was reasonably 
prudent and cautious under the circum- 
stances, and especially if the loss is occa- 
sioned by economic conditions over which 
the officials have no control. 1969 Op. 
Att’y Gen. No. 69-306. 


RESEARCH REFERENCES 


C.J.S. — 26B C.J.S., Depositaries, § 43 
et seq. 64A C.J.S., Municipal Corpora- 
tions, § 2089 et seq. 

ALR. — Extent of power of school dis- 
trict to provide for the comfort and conve- 
nience of teachers and pupils, 7 A.L.R. 
791; 52 A.L.R. 249. 

Municipal funds and credits as subject 
to levy under execution or garnishment on 
judgment against municipality, 89 A.L.R. 
863. 

Particular purposes within contempla- 
tion of statute authorizing issuance of 


bonds or use of funds by school district for 
specified purposes, 124 A.L.R. 883. 

Requirement of prior appropriation by 
municipal authorities as condition of mak- 
ing a contract or incurring expense as 
applicable to local improvements, or bond 
issue payable only out of special funds and 
not constituting an obligation of the mu- 
nicipality, 124 A.L.R. 1467. 

Rights and liabilities of municipality as 
to interest earned on improvement assess- 
ments or other special funds collected or 
held by it, 143 A.L.R. 1341. 


36-80-4. Delegation of governing body’s investment authority to 


financial officer. 


The governing body may delegate the investment authority provided 


by Code Section 36-80-3 to the treasurer or other financial officer 
charged with custody of the funds of the local government, who shall 
thereafter assume full responsibility for such investment transactions 
until the delegation of authority terminates or is revoked. 


History. — Ga. L. 1964, p. 741, § 2. 
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OPINIONS OF THE ATTORNEY GENERAL 


Phrase “certificates of deposit” as 
used in former Code 1933, § 32-942 (see 
now O.C.G.A. § 20-2-411) applied to cer- 
tificates of deposit issued by commercial 
banks and to certificates of deposit issued 
by federal or state chartered savings and 
loan associations. The investment of 
school funds in “certificates of deposit” 
issued by institutions other than those 
named would present a question of 
whether such investment would be pru- 
dent and in the exercise of sufficient care 
and diligence. 1969 Op. Att’y Gen. No. 
69-306. 


Responsibility of school officials. — 
Local school officials, in making legally 
authorized investments of local school 
funds, are not responsible if that invest- 
ment results in a loss rather than a gain 
so long as the investment, at the time the 
investment was made, was reasonably 
prudent and cautious under the circum- 
stances, and especially if the loss is occa- 
sioned by economic conditions over which 
the officials have no control. 1969 Op. 
Att’y Gen. No. 69-306. 


RESEARCH REFERENCES 


C.J.S. — 20 C.J.S., Counties, § 195. 

ALR. — Extent of power of school dis- 
trict to provide for the comfort and conve- 
nience of teachers and pupils, 7 A.L.R. 
791; 52 A.L.R. 249. 

Municipal funds and credits as subject 
to levy under execution or garnishment on 
judgment against municipality, 89 A.L.R. 
863. 

Requirement of prior appropriation by 


municipal authorities as condition of mak- 
ing a contract or incurring expense as 
applicable to local improvements, or bond 
issue payable only out of special funds and 
not constituting an obligation of the mu- 
nicipality, 124 A.L.R. 1467. 

Rights and liabilities of municipality as 
to interest earned on improvement assess- 
ments or other special funds collected or 
held by it, 143 A.L.R. 1341. 


36-80-5. Relief from or composition of debts under federal stat- 


ute prohibited. 


(a) No county, municipality, school district, authority, division, in- 


strumentality, political subdivision, or public body corporate created 
under the Constitution or laws of this state shall be authorized to file a 
petition for relief from payment of its debts as they mature or a petition 
for composition of its debts under any federal statute providing for such 
relief or composition or otherwise to take advantage of any federal 
statute providing for the adjustment of debts of political subdivisions 
and public agencies and instrumentalities. 


(b) No chief executive, mayor, board of commissioners, city council, 
board of trustees, or other governmental officer, governing body, or 
organization shall be empowered to cause or authorize the filing by or 
on behalf of any county, municipality, school district, authority, division, 
instrumentality, political subdivision, or public body corporate created 
under the Constitution or laws of this state of any petition for relief 
from payment of its debts as they mature or a petition for composition 
of its debts under any federal statute providing for such relief or 
composition or otherwise to take advantage of any federal statute 
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providing for the adjustment of debts of political subdivisions and 
public agencies and instrumentalities. 


History. — Ga. L. 1976, p. 1557, §§ 1, 
2: 

Law reviews. — For comment, “Feder- 
alism, States, and the Power to Regulate 


Municipal Bankruptcies: Who May be a 
Debtor under Section 109(c)?,” see 9 Bank. 
Dev. J. 621 (1993). 


RESEARCH REFERENCES 


ALR. — What amounts to “indebted- 
ness” to state within constitutional or 


statutory provision as to release or com- 
promise of same, 108 A.L.R. 376. 


JUDICIAL DECISIONS 


Bankruptcy. — Debtor, a Georgia 
county hospital authority, was ineligible 
for Chapter 9 relief because the State of 
Georgia, pursuant to O.C.G.A. 
§ 36-80-5(a), had not specifically autho- 


rized the authority to file for relief under 
Chapter 9. United States v. Hosp. Auth. of 
Charlton County (In re Hosp. Auth. of 
Charlton County), 56 Bankr. Ct. Dec. 
(LRP) 220 (Bankr. S.D. Ga. July 3, 2012). 


36-80-6. State furnished services, assistance, funds, property, 
and other incentives for consolidated programs. 


The state and all departments, boards, bureaus, commissions, and 
other agencies thereof are authorized and empowered, within the 
limitations of the Constitution of Georgia, to furnish and make avail- 
able services, assistance, funds, property, and other incentives to any 
two or more counties, municipal corporations, public corporations, and 
other political subdivisions of this state or any combination thereof, in 
connection with any program of services, benefits, administration, or 
other undertaking in which the state or any of its agencies participates, 
by furnishing supervision, services, property, administration, or funds, 
where such counties, municipal corporations, public corporations, or 
other political subdivisions are thereby able and willing to provide for 
the consolidation, combining, merger, or joint administration of such 
program or any part or function thereof by the two or more units, so as 
to effectuate economy or simplification in the administration or financ- 
ing thereof. The incentives referred to in this Code section shall also 
include the assuming by the state or its agencies of a greater share or, 
where funds are available and such is deemed feasible, the entire cost 
of such participating program. 


History. — Ga. L. 1963, p. 354, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Payment for preparation of study. 
— State Planning and Programming Bu- 


reau (now Department of Community Af- 
fairs) can use money from Governor’s 
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emergency fund to prepare municipal planning consultant, for preparation of 
planning study itself or, in the alternative, the study by the latter. 1969 Op. Atty 
contract with a third party, such as a Gen. No. 69-312. 


36-80-7. Execution of contracts, plans, and documents for con- 
solidated programs. 


The state and all of its agencies are authorized to execute such 
contracts, plans, or other documents as may be necessary or desirable 
to effectuate the purposes of Code Section 36-80-6, this Code section, 
and Code Sections 36-80-8 and 36-80-9. 


History. — Ga. L. 1963, p. 354, § 2; Ga. 
L. 1993, p. 91, § 36. 


36-80-8. Establishment of area offices for consolidated pro- 
grams. 


The state and all of its agencies are empowered to establish and 
maintain area offices for such combined, consolidated, or merged 
undertakings. 


History. — Ga. L. 1963, p. 354, § 3. 


36-80-9. Promulgation of rules and regulations for consolidated 
programs; requirement of submission of plans and 
reports. 


The state and its agencies are authorized to prescribe such reason- 
able rules, regulations, and requirements and to require the submission 
of such plans and reports from the participating units as may be 
deemed necessary or desirable to the proper administration of Code 
Sections 36-80-6 through 36-80-8 and this Code section. 


History. — Ga. L. 1963, p. 354, $ 4; Ga. 
L. 1993, p. 91, § 36. 


36-80-10. Election for unbonded debt — Requirement and pro- 
cedure. 


When any county, municipality, or political subdivision desires to 
incur any debt, within the purview and meaning of Article IX, Section 
V, Paragraph I or II of the Constitution of Georgia other than a bonded 
debt, the election required shall be called and held in accordance with 
Code Sections 36-80-11 through 36-80-14. 
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History. — Ga. L. 1904, p. 85, § 1; Civil 
Code 1910, § 463; Code 1933, § 87-601; 
Ga. L. 1983, p. 3, § 57. 
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JUDICIAL DECISIONS 


Taxpayers may enjoin payment of 
illegal debt. — Taxpayers of a city have 
such an interest in the money raised by 
taxation for municipal purposes as to 
maintain a suit to restrain the creation or 
payment of illegal debts by the municipal- 
ity. Renfroe v. City of Atlanta, 140 Ga. 81, 
78 S.E. 449 (1913); Brumby v. Board of 
Lights & Waterworks, 147 Ga. 592, 95 
S.E. 7 (1918). 

Power under local Act to buy out 
competition. — Under the Act of 1906 


(Ga. L. 1906, p. 846) giving the board 
power to erect waterworks and to make all 
contracts for the light and water supply, 
such Act did not authorize the board to 
pay $15,000.00 to a competing company to 
quit operating its electric light plant in 
the city, where under the contract the 
board obtained nothing in the way of 
plant, poles, etc., and such contract can be 
enjoined at the instance of a taxpayer. 
Brumby v. Board of Lights & Waterworks, 
147 Ga. 592, 95 S.E. 7 (1918). 


OPINIONS OF THE ATTORNEY GENERAL 


Majority of voters participating 
necessary. — In municipal elections to 
incur debt, approval of a majority of qual- 
ified voters participating in the election is 


required to incur debt rather than ap- 
proval of a majority of all qualified voters. 
1954-56 Op. Att’y Gen. p. 491. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 534, 544. 

C.J.S. — 20 C.J.S., Counties, §§ 310, 
311. 64A C.J.S., Municipal Corporations, 
§ 2057. 

ALR. — Requirement of prior appropri- 
ation by municipal authorities as condi- 
tion of making a contract or incurring 
expense as applicable to local improve- 


ments, or bond issue payable only out of 
special funds and not constituting an ob- 
ligation of the municipality, 124 A.L.R. 
1467. 

Constitutional or statutory requirement 
of prior approval by electors of issuance of 
bonds or incurring of indebtedness, by 
municipality, county, or state, as applica- 
ble to bonds or other instruments not 
creating indebtedness, 146 A.L.R. 604. 


36-80-11. Notice of election for unbonded debt. 


The officers charged with levying taxes, contracting debts, and the 
like for the county, municipality, or political subdivision shall give 
notice, for a period of 30 days next preceding the day of the election, in 
the newspaper in which sheriff’s advertisements for the county are 
published, notifying the qualified voters that on the day named an 
election will be held to determine whether the debt desired or proposed 
to be incurred shall be incurred by the county, municipality, or political 
subdivision. The notice shall specify the amount of the debt to be 
incurred, the purposes for which it is to be incurred, the amount of the 
debt to be paid annually or at shorter periods, the terms of the contract 
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36-80-13 


under which the debt is to be incurred, and the wording of the ballots to 
be used in the election for or against incurring the debt. 


History. — Ga. L. 1904, p. 85, § 1; Civil 
Code 1910, § 463; Code 1933, § 87-601. 


JUDICIAL DECISIONS 


Sufficiency of compliance with re- 
quirement to specify terms of con- 
tract. — Notice specifying that the rate of 
interest shall be “not exceeding 6 percent 
per annum,” is not a compliance with the 


“the terms of the contract under which the 
debt is to be incurred” to be set forth. City 
of Thomasville v. Thomasville Elec. Light 
& Gas Co., 122 Ga. 399, 50 S.E. 169 
(1905). 


provisions of this section which requires 


36-80-12. Voting in election for unbonded debt; returns and 
declaration of election result. 


The election shall be held at all the voting or election precincts within 
the limits of the county, municipality, or political subdivision. It shall be 
held by the same persons, in the same manner, and under the same 
rules and regulations as elections for officers of the county, municipal- 
ity, or political subdivision are held. The returns shall be made to the 
officers calling or ordering the election, who shall, in the presence of and 
together with the several managers who bring up the returns, consol- 
idate the returns and declare the result. 


History. — Ga. L. 1878-79, p. 40, § 2; 
Civil Code 1895, § 378; Ga. L. 1904, p. 85, 


§ 2; Civil Code 1910, § 464; Code 1933, 
§ 87-602. 


RESEARCH REFERENCES 


C.J.S. — 29 C.J.S., Elections, § 130 et 
seq. 


36-80-13. Authorization to incur unbonded debt following fa- 
vorable vote. 


When the notice is given and the election is held in accordance with 
Code Section 36-80-12, if the requisite majority of the qualified voters of 
the county, municipality, or political subdivision voting at the election 
vote for incurring the debt, the authority to incur the debt in accordance 
with Article IX, Section V, Paragraph I or II of the Constitution of 
Georgia is given to the proper officers of the county, municipality, or 
political subdivision. 


History. — Ga. L. 1904, p. 85, § 3; Civil 


Code 1910, § 465; Code 1933, § 87-604; 
Ga. L. 1983, p. 3, § 57. 
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OPINIONS OF THE ATTORNEY GENERAL 


Counties and municipalities may 
incur debts, including bank loans, if ap- 
proved by a majority of qualified voters, as 
Ga. Const. 1976, Art. IX, Sec. VII, Para. I 
(see now Ga. Const. 1983, Art. IX, Sec. V, 


Paras. I and II), amended the two-thirds 
vote requirement in the statute to require 
only a simple majority. 1977 Op. Att’y 
Gen. No. 77-51. 


RESEARCH REFERENCES 


ALR. — Inclusion in assessment for 
public improvement of amount to cover 
delinquencies as contrary to constitu- 


tional guaranties, 40 A.L.R. 1352; 42 
A.L.R. 1185. 


36-80-14. Annual sinking fund for unbonded debt. 


Any county, municipality, or political subdivision of this state which 
incurs an indebtedness under Code Sections 36-80-10 through 36-80-13 
and this Code section shall, on or before so doing, or annually thereaf- 
ter, provide, without incurring further debt thereby, an annual sum 
sufficient in amount to pay the principal and interest of the debt within 
30 years from the date of the incurring of the indebtedness. 


History. — Ga. L. 1904, p. 85, § 5; Civil 
Code 1910, § 467; Code 1933, § 87-605; 
Ga. L. 1993, p. 91, § 36. 
JUDICIAL DECISIONS 


Cited in American Sur. Co. v. City of 
Thomasville, 73 F.2d 584 (5th Cir. 1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 5, 323, 
324. 

ALR. — Liability of officer for loss of 
sinking fund through failure of bank, 25 
A.L.R. 1358. 

Constitutional provisions against im- 
pairment of obligations of contract as ap- 
plied to sinking funds for retirement of 


municipal or other public bonds, 115 
A.L.R. 220. 

Existing sinking fund as a factor in 
determining whether indebtedness or pro- 
posed indebtedness of municipality or 
other political subdivision exceeds consti- 
tutional or statutory limit, 125 A.L.R. 
1393. 


36-80-15. Allocation and expenditure of proceeds from timber 
sales from military installations and facilities. 


(a) The purpose of this Code section is to grant and prescribe the 
manner of expenditure of funds received by this state from the federal 
government from sales of timber from military installations and mili- 
tary facilities of the United States, as authorized by subsection (e) of 
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Section 2665 of Title 10 of the United States Code, as amended by the 
Military Construction Authorization Act of 1982. 


(b) The amount of such funds received by the state from sales from 
each military installation or facility shall be allocated to the county in 
which the installation or facility is located. If an installation or facility 
is located in more than one county, the amount allocated to each such 
county shall be the total amount derived from sales from that installa- 
tion or facility times a fraction the numerator of which is the number of 
acres of the installation or facility in the county and the denominator of 
which is the number of acres of the installation or facility in the state. 


(c) Of the amount allocated to each county, 50 percent shall be paid 
to the county governing authority and 50 percent shall be paid to the 
county board of education. If, however, there is an independent school 
district in any county to which funds are allocated, then 50 percent of 
the funds allocated to the county shall be paid to the county governing 
authority and the remaining 50 percent shall be proportionally divided 
among the county school district and each independent school district 
in the county according to the ratio which the average daily attendance 
for each system bears to the total average daily attendance for all 
systems in the county, except that if pupils in one district attend school 
in another district they shall for purposes of determining average daily 
attendance be considered as attending school in the district in which 
they reside. 


(d) Funds received by a county governing authority shall be used 
only on the county road system. Funds received by a board of education 
may be used for any purpose for which the board may lawfully expend 
public funds. 


(e) Funds received by the state as described in this Code section shall 
be administered by the state treasurer and distributed by the state 
treasurer as provided in this Code section not less often than annually. 


History. — Ga. L. 1982, p. 853, § 1; Ga. L. 1993, p. 1402, § 18; Ga. L. 2010, p. 
Code 1981, § 36-80-15, enacted by Ga. L. 863, §§ 3, 4/SB 296. 
1982, p. 853, § 2; Ga. L. 1987, p. 3, § 36; 


36-80-16. Local Government Authorities Registration. 


(a) This Code section shall be known and may be cited as the “Local 
Government Authorities Registration Act.” 


(b) The General Assembly finds that there is a need for the state to 
create and maintain a record of all local government authorities. Such 
a record can best be maintained through annual registration of all local 
government authorities. 
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(c) The purpose of this Code section is to prescribe a registration 
process for all local government authorities authorized to operate in the 
State of Georgia by general statute, local law, or local constitutional 
amendment. 


(d) As used in this Code section, the term: 


(1) “Debt” includes all long-term or short-term credit obligations 
including, but not limited to, mortgages, bonds, loans, notes, 
interest-bearing warrants, and advances. For the purposes of this 
Code section, debt shall also include lease-purchase obligations. 


(2) “Local government authority” includes without limitation in- 
strumentalities of one or more local governments created to fulfill a 
specialized public purpose or any other legally created organization 
that has authority to issue debt for a public purpose independent of 
a county or municipality, not to include state authorities. Local 
government authorities include joint authorities, regional authori- 
ties, hospital authorities, housing authorities, residential care facil- 
ities for the elderly authorities, resource recovery development au- 
thorities, solid waste management authorities, downtown 
development authorities, airport authorities, industrial, payroll and 
other development authorities, transit authorities, water and sewer 
authorities, parking authorities, recreation authorities, stadium and 
coliseum authorities, building authorities, public service authorities, 
or any other local government authority regardless of name. Such 
local government authorities may have been created by local consti- 
tutional amendment, general statute, or local law. 


(e) All local government authorities authorized to operate in the 
State of Georgia must register annually with the Department of 
Community Affairs. 


(f) Any local government authority which fails to register with the 
Department of Community Affairs shall not incur any debt or credit 
obligations, nor shall it be eligible for receipt of any state funds, until 
such time as it meets the registration requirement. Failure to register 
shall not have any adverse affect on any outstanding debt or credit 
obligation. 


(g) The Department of Community Affairs shall establish registra- 
tion and reporting procedures for local government authorities. Such 
procedures shall include, but are not limited to, information on the 
authority’s legal name, members, function, date and means of creation, 
contact person, address, and telephone number. 


(h) The Department of Community Affairs shall establish reasonable 
fees for the work related to administration and enforcement of this 
Code section; provided, however, no fee shall be charged or allowed for 
the annual registration as required in this Code section. 
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(i) The Department of Community Affairs shall maintain a certified 
list of registered local government authorities, available on request. 
The department shall forward annually to the judge of the probate 
court in any affected county the registration information for all author- 


ities operating in that county. 


(j) Local government authorities shall initially register on or before 
January 1, 1996, and shall register each year thereafter by the date 
corresponding with the due date of that authority’s report as provided 


for in subsection (b) of Code Section 36-81-8. 


History. — Code 1981, § 36-80-16, en- 
acted by Ga. L. 1995, p. 560, § 1; Ga. L. 
1996, p. 6, § 36; Ga. L. 1998, p. 128, § 36; 
Ga. L. 1998, p. 596, § 1; Ga. L. 2018, p. 
158, § 1/HB 257. 

The 2018 amendment, effective July 
1, 2018, inserted “, nor shall it be eligible 
for receipt of any state funds,” in the first 
sentence of subsection (f); and, in subsec- 
tion (j), deleted “on or before January 1 of” 
following “shall register” and added “by 


of that authority’s report as provided for 
in subsection (b) of Code Section 36-81-8”. 

Administrative rules and regula- 
tions. — Local Government Efficiency 
Grant Program, Official Compilation of 
the Rules and Regulations of the State of 
Georgia, Georgia Department of Commu- 
nity Affairs, Chapter 110-5. 

Law reviews. — For annual survey of 
local government law, see 58 Mercer L. 
Rev. 267 (2006). 


the date corresponding with the due date 


36-80-16.1. PILOT restriction; payments in lieu of taxes defined; 
financing capital projects. 


(a) This Code section shall be known and may be cited as the “PILOT 
Restriction Act.” 


(b) As used in this Code section, the term “payments in lieu of taxes” 
means payments made directly or indirectly: 


(1) Primarily in consideration of the issuance of revenue bonds or 
other revenue obligations and the application by the issuer of such 
bonds or other obligations of the proceeds of such bonds or other 
obligations to finance all or a portion of the costs of acquiring, 
constructing, equipping, or installing a capital project; and 


(2) In further consideration of the laws of the State of Georgia 
granting an exemption from ad valorem taxation for such capital 
project, 


to or for the account of the issuer of revenue bonds or other revenue 
obligations or the public bodies whose consent would otherwise be 
required, in the case of the separate payments provided for under 
subsection (d) of this Code section. Payments in lieu of taxes shall be 
deemed to be payments in lieu of taxes for educational purposes in the 
same proportion that property taxes for educational purposes would 
bear to total property taxes on such capital project if the project were 
subject to ad valorem property taxation. The term “payments in lieu of 
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taxes” shall not include payments made primarily in consideration for 
the use or occupancy of property, including but not limited to lease 
payments or rent paid under a lease, regardless of whether or not the 
lessee or tenant holds an interest that is taxable for property tax 
purposes. 


(c)(1) No local government authority, as defined in Code Section 
36-80-16, shall be authorized to issue revenue bonds or other revenue 
obligations to finance, in whole or in part, any capital project if the 
terms governing such revenue bonds or other revenue obligations 
provide for such capital project to be used primarily by a nongovern- 
mental user or users that have no taxable property interest in any 
portion of such capital project and provide for such revenue bonds or 
other revenue obligations to be repaid, in whole or in part, through 
payments in lieu of taxes made by a nongovernmental user or users, 
unless: 


(A) Each of the local governments that have property tax levying 
authority in the area in which such capital project is located 
consents by ordinance or resolution to the use of payments in lieu 
of taxes for such purposes; and 


(B) In the case of payments in lieu of taxes for educational 
purposes, a consent is obtained that covers the use for such 
purposes of such payments in accordance with subsection (d) of this 
Code section, except that the terms governing such revenue bonds 
or other revenue obligations may provide for one or more of the 
public bodies, whose consent would otherwise be required, instead 
to receive, in such capacity, separate payments in lieu of taxes at 
least equal to the property taxes that such public body or bodies 
would have received if the capital project were subject to ad 
valorem taxation or in such other amount or amounts as may be 
agreed to by such public body or bodies. 


(2) No such revenue bonds or other revenue obligations may be so 
issued without compliance with the requirements of paragraph (1) of 
this subsection. 


(d)(1) When a capital project is located within the boundaries of a 
municipality with an independent school system, a consent by the 
municipality under subparagraph (c)(1)(B) of this Code section shall 
cover the use of payments in lieu of taxes for educational purposes, 
provided that, if the board of education of the independent school 
system is empowered to set the ad valorem tax millage rate for 
educational purposes and the legislative body of the municipality 
does not have the authority to modify such rate set by the board of 
education, the requisite consent shall be that of the board of educa- 
tion of the independent school system rather than that of the 
legislative body of the municipality. 


1174 


36-80-16.1 GENERAL PROVISIONS 36-80-16.1 


(2) For those municipalities which do not have an independent 
school system, a consent by the municipality under subparagraph 
(c)(1)(B) of this Code section shall cover the use of payments in lieu of 
taxes for educational purposes if the county board of education or the 
local legislative body of the county, whichever is authorized to 
establish the ad valorem tax millage rate for educational purposes, 
consents to such coverage by resolution duly adopted by said board of 
education or local legislative body, as appropriate. 


(3) The use of payments in lieu of taxes levied for county school 
district purposes shall be covered by a consent under subparagraph 
(c)(1)(B) of this Code section if the board of education of the county 
school district or the local legislative body of the county, whichever is 
authorized to establish the ad valorem tax millage rate for educa- 
tional purposes, consents to such coverage by resolution duly adopted 
by said board of education or local legislative body, as appropriate. 


(4) The use of payments in lieu of taxes levied for school district 
purposes within the boundaries of a consolidated government shall be 
covered by a consent under subparagraph (c)(1)(B) of this Code 
section if the board of education of such school district or the local 
legislative body of the consolidated government, whichever is autho- 
rized to establish the ad valorem tax millage rate for educational 
purposes within the school district, consents to such coverage by 
resolution duly adopted by said board of education or local legislative 
body, as appropriate. 


(e) This Code section shall not affect revenue bonds or other revenue 
obligations which any local government authority has issued or which 
have been judicially validated on or before April 22, 2009. Each county 
board of tax assessors shall continue, notwithstanding this Code 
section, to exercise its powers and discharge its duties and is specifically 
authorized, without limitation, to use a method or methods of valuation 
for leases related to revenue bonds or other revenue obligations issued 
by a local government authority for a capital project or projects to be 
leased primarily to a nongovernmental user or users, based on assess- 
ments of the increasing interest of the nongovernmental user or users 
in the real or personal property, or both, over the term of the lease, or 
to use a simplified method or methods employing a specified percentage 
or specified percentages of such leasehold interests. Each local govern- 
ment authority that is authorized to issue revenue bonds or other 
revenue obligations secured by a taxable property interest, such as a 
taxable lease of a capital project, shall continue, notwithstanding this 
Code section, to exercise its powers and discharge its duties, including, 
in the case of development authorities, the development of trade, 
commerce, industry, and employment opportunities. Any local govern- 
ment or local government authority which directly or indirectly receives 
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payments in lieu of taxes shall be authorized to use the same for any 
governmental or public purpose of such local government or local 


government authority. 


History. — Code 1981, § 36-80-16.1, 
enacted by Ga. L. 2009, p. 158, § 3/HB 63. 
Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2009, “the term” 
was inserted in the introductory language 


of subsection (b) and “April 22, 2009” was 
substituted for “the effective date of this 
Code section” in the first sentence of sub- 
section (e). 


JUDICIAL DECISIONS 


Valuation of leasehold estates. — 
Trial court erred in dismissing for failure 
to state a claim upon which relief could be 
granted a taxpayer’s petition seeking a 
declaration that the valuation method a 
county board of assessors and the devel- 
opment authority of the county used for 
leasehold estates arising from a local de- 
velopment authority sale-leaseback bond 
transaction was illegal and in granting 
the authority’s motion for judgment on the 
pleadings because the taxpayer made ma- 
terial allegations that could be supported 
by admissible evidence on the issue of 
whether the valuation method fairly and 
justly approximated the fair market value 
of a bond transaction leasehold estate, 


and the board and authority failed to show 
that they were clearly entitled to judg- 
ment; although O.C.G.A. § 36-80-16.1(e) 
gave county boards of tax assessors au- 
thority to use simplified methods for de- 
termining the value of a bond transaction 
leasehold estate, the statute did not re- 
lieve the board and authority from their 
duty to value the leasehold estate at the 
estate’s fair market value, and any con- 
tention that the statute did allow the 
board and authority to value a bond trans- 
action leasehold estate at less than the 
estate’s fair market value would make the 
statute illegal and unconstitutional. Sher- 
man v. Fulton County Bd. of Assessors, 
288 Ga. 88, 701 S.E.2d 472 (2010). 


36-80-17. Authorization to contract for utility services; condi- 
tions and limitations. 


(a) As used in this Code section, the term “local authority” means an 
instrumentality of one or more local governments created to fulfill a 
specialized public purpose or any other legally created organization 
that has authority to issue debt for a public purpose independent of a 
county or municipality, regardless of name; provided, however, that the 
term “local authority” does not include a state authority. A local 
authority may have been created by local constitutional amendment, 
general statute, or local law. 


(b) The governing body of any local authority which is authorized to 
provide electric, natural gas, or water utility services in this state may 
authorize the execution of one or more contracts which specify the 
rates, fees, or other charges which will be charged and collected by the 
local authority for electric, natural gas, or water utility services to be 
provided by the local authority to one or more of its utility customers. 
Any such contract shall be subject to the following conditions and 
limitations: 
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(1)(A) Except as provided in subparagraph (B) of this paragraph, no 
such contract shall be for a term in excess of ten years. 


(B) No such contract for solar utility services or for wind utility 
services shall be for a term in excess of 20 years; 


(2) Any such contract which is for a term in excess of two years 
shall include commercially reasonable provisions under which the 
rates, fees, or other charges shall be adjusted with respect to 
inflationary or deflationary factors affecting the provision of the 
utility service in question; and 


(3) Any such contract shall include commercially reasonable pro- 
visions relieving the local authority from its obligations under the 
contract in the event that the local authority’s ability to comply with 
the contract is impaired by war, natural disaster, catastrophe, or any 
other emergency creating conditions under which the local authori- 
ty’s compliance with the contract would become impossible or create 
a substantial financial burden upon the local authority or its taxpay- 
ers. 


History. — Code 1981, § 36-80-17, en- 1, 2019, rewrote paragraph (b)(1), which 
acted by Ga. L. 1998, p. 1118, § 3; Ga. L. read: “No such contract shall be for a term 
2019, p. 605, § 3/SB 95. in excess of ten years;”. 

The 2019 amendment, effective July 


JUDICIAL DECISIONS 


Cited in City of Atlanta v. City of Col- (2011); City of Atlanta v. City of College 
lege Park, 311 Ga. App. 62, 715 S.E.2d 158 Park, 292 Ga. 741, 741 S.E.2d 147 (2013). 


36-80-18. Environmental assessment required prior to acquir- 
ing real property for recreational area; continuing 
assessment. 


(a) Acounty, municipality, local board of education, or public author- 
ity created by local or general law may not accept a gift of or otherwise 
acquire real property which is intended to be used for a park or 
recreational area unless, prior to such acceptance or acquisition, such 
political subdivision or authority retains an environmental health 
engineer for a phase 1 environmental assessment to examine the 
property for contaminants, hidden methane gas, and similar hazards 
which would be dangerous to public use of such property and receives a 
report regarding any discovered dangers. If such report discloses 
significant dangers, the property shall not be accepted or acquired 
unless the danger is eliminated; otherwise, such property may be 
accepted or acquired. 


(b) At least every 20 years after property has been accepted or 
acquired pursuant to subsection (a) of this Code section, the political 
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subdivision or authority shall retain an environmental health engineer 
to retest the property for hazards. 


History. — Code 1981, § 36-80-18, en- 
acted by Ga. L. 1999, p. 556, § 1. 


JUDICIAL DECISIONS 


Cited in Ware v. Henry County Water & 
Sewerage Auth., 258 Ga. App. 778, 575 
S.E.2d 654 (2002). 


36-80-19. General codification of ordinances and resolutions; 
publication and availability of code; official state re- 
pository for general codifications. 


(a) As used in this Code section, the term “local governing authority” 
means the governing authority of each municipality and county in this 
state. 


(b)(1) Each local governing authority shall, no later than January 1, 
2002, provide for the general codification of all the ordinances and 
resolutions of that unit of local government having the force and 
effect of law. Except as provided in paragraph (2) of this subsection, 
the general codification shall be adopted by such local governing 
authority by ordinance and shall be published promptly, together 
with all amendments thereto and such local Acts of the General 
Assembly pertaining to the governing authority, codes of technical 
regulations, and other rules and regulations as the local governing 
authority may specify. This compilation shall be known and cited 
officially as “The Code of , Georgia.” 


(2) In cities having a population of 5,000 or less according to the 
most recent federal decennial census, the governing authority may at 
its discretion substitute a compilation of ordinances and resolutions 
for the codification required under paragraph (1) of this subsection. 
In such case, the compiled ordinances and resolutions shall, at a 
minimum, be arranged in a logical manner, such as by date, and 
should preferably include an index or other finding aids. In such case, 
the compilation shall be known as “The Compiled Ordinances and 
Resolutions of , Georgia” and shall be distributed and 
made available in the same manner provided in this Code section for 
codifications. 


(3) Copies of the code, at the discretion of the local governing 
authority, shall be furnished to officers, departments, and agencies of 
the local governing authority. The code shall be made available for 
purchase by the public at a reasonable price as fixed by the local 
governing authority. Amendments to a code shall be incorporated into 
the general codification and published at least annually. 
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(c) The local governing authority shall cause each ordinance and 
each amendment to the general codification to be printed promptly 
following its adoption, and the printed ordinances and amendments 
shall be made available for purchase by the public at reasonable prices 
to be fixed by the local governing authority. Following publication of the 
first code under this Code section and at all times thereafter, the 
ordinances and amendments shall be printed in substantially the same 
style as the code currently in effect in such unit of local government and 
shall be suitable in form for incorporation therein. The local governing 
authority shall make such further arrangements as deemed desirable 
with reproduction and distribution of any current changes in or 
additions to codes of technical regulations and other rules and regula- 
tions included in the code. 


(d) Each such general codification shall be: 
(1) Made available by posting such codification on the Internet; or 


(2) In counties which have established a county law library, 
furnished as a copy to the county law library. 


History. — Code 1981, § 36-80-19, en- Law reviews. — For article, “Local 
acted by Ga. L. 2000, p. 865, § 3; Ga. L. Government Law,” see 53 Mercer L. Rev. 
2001, p. 1219, § 4; Ga. L. 2008, p. 267, 389 (2001). 

§ 3/SB 482. 


36-80-20. Decal or seal required on vehicles owned or leased by 
any county, municipality, regional commission, school 
system, commission, board, or public authority. 


(a) Every motor vehicle which is owned or leased by any county, 
municipality, regional commission, county or independent school sys- 
tem, commission, board, or public authority or which has been pur- 
chased or leased by any public official or public employee with public 
funds shall have affixed to the front door on each side of such vehicle a 
clearly visible decal or seal containing the name of or otherwise 
identifying such governmental entity. 


(b) The requirements of subsection (a) of this Code section shall not 
apply to: 


(1) Any vehicle used for law enforcement or prosecution purposes; 
or 


(2) Any vehicle owned or leased by a county, municipality, or public 
housing authority expressly excepted from the provisions of this Code 
section by ordinance or resolution adopted by the governing authority 
of a county, municipality, or public housing authority following a 
public hearing on the subject held no more than 14 days prior to the 
adoption of the resolution or ordinance. Any such public hearing shall 
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be advertised one time in the legal organ of the county at least seven 
days prior to the hearing date. Any such exemption under this 
paragraph shall be for a period of no more than 12 months at a time 
and may be renewed annually following a public hearing as required 
by this paragraph and advertisement as required by this paragraph. 


History. — Code 1981, § 36-80-20, en- 
acted by Ga. L. 2000, p. 486, § 1; Ga. L. 
2001, p. 1059, § 1; Ga. L. 2008, p. 181, 
§ 16/HB 1216. 

Cross references. — Operation of ve- 
hicle owned or leased by the state or any 
branch, department, agency, commission, 
board, or authority of the state unless 
decal or seal affixed to front door, 
§ 50-19-2. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2000, Code 
Section 36-89-1, as enacted by Ga. L. 
2000, p. 486, § 1, was redesignated as 
Code Section 36-80-20. 

Pursuant to Code Section 28-9-5, in 
2001, “or” was added at the end of para- 
graph (b)(1). 

Law reviews. — For article, “Local 
Government Law,” see 53 Mercer L. Rev. 
389 (2001). 


36-80-21. Definitions; electronic transmission of budgets. 


(a) As used in this Code section, the term: 


(1) “Audit” means an annual report of the financial affairs and 
transactions of a county, municipality, or consolidated government as 
required by Code Section 36-81-7 and an annual report of a school 
district as required by rule and regulation of the State Board of 
Education. 


(2) “Budget” means: 


(A) A plan of financial operation embodying an estimate of 
proposed expenditures during a budget period and the proposed 
means of financing such expenditures for a county, municipality, or 
consolidated government as required by Article 1 of Chapter 81 of 
this title and such plans of financial operation for the general fund, 
each special revenue fund, each debt service fund, each internal 
service fund, each enterprise fund, and each fiduciary fund in use 
by such unit of local government as such funds are defined in Code 
Section 36-81-2; and 


(B) A plan of financial operation of a school district as required 
by rule and regulation of the State Board of Education and Code 
Section 20-2-67. 


(3) “Local government” means any local school board or a govern- 
ing authority of a county or municipality having an annual budget in 
excess of $1 million. 


(4) “Vinson Institute” means the Carl Vinson Institute of Govern- 
ment of the University of Georgia. 
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(5) “Website” means a website which shall be developed, operated, 
and maintained by the Vinson Institute that shall allow the public to 
review and analyze the information identified in subsections (c) and 
(d) of this Code section at no cost to the public or the local govern- 
ments that post to the website. 


(b) Each local government shall post the information required by this 
Code section to the website for each fiscal year beginning on and after 
January 1, 2011. 


(c) As soon as a local government has adopted, by ordinance or 
resolution, a final budget for an upcoming fiscal year, a copy of the 
budget shall be electronically transmitted in a Portable Document 
Format (PDF) file to the Vinson Institute and posted on the website by 
the Vinson Institute as soon as practicable. In no event shall the PDF 
copy of the budget be transmitted to the Vinson Institute more than 30 
calendar days following the adoption of the budget ordinance or 
resolution. 


(d) After the close of a fiscal year, a copy of the audit of each local 
government shall be electronically transmitted in a Portable Document 
Format (PDF) file to the Vinson Institute and posted on the website by 
the Vinson Institute as soon as practicable. The PDF copy of the audit 
of a county, municipality, or consolidated government shall be trans- 
mitted to the Vinson Institute concurrent with submission of the audit 
to the state auditor as required by subsection (d) of Code Section 
36-81-7. The audit of a school district shall be transmitted to the Vinson 
Institute concurrent with submission of the audit to the State Board of 
Education as required by rule and regulation of the State Board of 
Education. 


(e) Concurrent with the submission of the annual report by local law 
enforcement agencies required by subsection (g) of Code Section 
9-16-19, a copy of such report shall be electronically transmitted in a 
Portable Document Format (PDF) file to the Vinson Institute and 
posted on the website by the Vinson Institute as soon as practicable. 


(f) The Vinson Institute shall, subject to appropriation by the Gen- 
eral Assembly, develop the website for use by local governments under 
this Code section and provide all necessary training for local govern- 
ment officials in its operation in order to allow local governments to 
upload the information required by this Code section on a timely basis 
at no cost to such local governments. 


History. — Code 1981, § 36-80-21, en- 
acted by Ga. L. 2010, p. 519, § 1/HB 122; 
Ga. L. 2011, p. 752, § 36/HB 142; Ga. L. 
2014, p. 866, § 36/SB 340; Ga. L. 2015, p. 
693, § 3-23/HB 233. 

Editor’s notes. — This Code section 


formerly pertained to ownership of pri- 
vately constructed water or sewage sys- 
tem, exemptions, and termination of pro- 
visions. The former Code section was 
based on Code 1981, § 36-80-21, enacted 
by Ga. L. 2007, p. 393, $ 1/HB 471 and was 
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repealed by Ga. L. 2007, p. 393, § 1/HB 
471, effective January 1, 2009. 

Ga. L. 2015, p. 693, § 4-1/HB 233, not 
codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2015, and shall apply to 
seizures of property for forfeiture that 
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occur on or after that date. Any such 
seizure that occurs before July 1, 2015, 
shall be governed by the statute in effect 
at the time of such seizure.” 

Law reviews. — For article on the 
2015 amendment of this Code section, see 
32 Ga. St. U. L. Rev. 1 (2015). 


36-80-22. Definitions; restrictions; requirements. 


(a) As used in this Code section, the term: 


(1) “Agreement” means any written private contract for solid waste 
collection services between a firm and any commercial client. 


(2) “Commercial client” means any private, nonresidential busi- 
ness entity or person required to have a business license who 
contracts with a firm for solid waste collection services. 


(3) “Displacement” means the displacing of any firm’s agreement 
by annexation, deannexation, or incorporation of a municipality. 


(4) “Firm” means a private solid waste collection firm. 


(5) “Governmental action” means the invalidation of any firm’s 
existing agreement by a local government by a law, rule, or regula- 
tion, provided that such law, rule, or regulation is not enacted 
pursuant to an emergency as declared by the governing authority of 
the local government. 


(6) “Local government” means a county, municipal corporation, or 
er > y, > 
any county-municipal consolidated government. 


(b) Prior to a firm receiving any protection under this Code section, 
the firm shall first establish that at least 30 days prior to the effective 
date of any governmental action or displacement, the firm is providing 
solid waste collection services in the county or municipality pursuant to 
an agreement. 


(c) A firm’s agreement with a private commercial entity or person 
that meets the requirements of subsection (b) of this Code section shall 
not be invalidated by any governmental action or displacement. This 
subsection shall not prevent commercial clients from discontinuing an 
agreement with a firm pursuant to the terms of any agreement such 
commercial client may have with a firm. 


(d) Notwithstanding the provisions of this Code section, in order to 
protect the public health and safety, a local government shall have the 
authority to adopt local laws, rules, or regulations establishing stan- 
dards and procedures for the collection and disposal of solid waste and 
recyclables generated by a commercial client. 
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History. — Code 1981, § 36-80-22, en- 
acted by Ga. L. 2008, p. 1019, § 1/SB 154. 


36-80-23. Prohibition on immigration sanctuary policies by lo- 
cal governmental entities; certification of compliance. 


(a) As used in this Code section, the term: 


(1) “Federal officials or law enforcement officers” means any person 
employed by the United States government for the purpose of 
enforcing or regulating federal immigration laws and any peace 
officer certified by the Georgia Peace Officer Standards and Training 
Council where such federal official or peace officer is acting within the 
scope of his or her employment for the purpose of enforcing federal 
immigration laws or preserving homeland security. 


(2) “Immigration status” means the legality or illegality of an 
individual’s presence in the United States as determined by federal 
law. 


(3) “Immigration status information” means any information, not 
including any information required by law to be kept confidential but 
otherwise including but not limited to any statement, document, 
computer generated data, recording, or photograph, which is relevant 
to immigration status or the identity or location of an individual who 
is reasonably believed to be illegally residing within the United 
States or who is reasonably believed to be involved in domestic 
terrorism as that term is defined in Code Section 16-4-10 or a 
terroristic act as that term is defined by Code Section 35-3-62. 


(4) “Local governing body” means any political subdivision of this 
state, including any county, consolidated government, municipality, 
authority, school district, commission, board, or any other local public 
body corporate, governmental unit, or political subdivision. 


(5) “Local official or employee” means any elected or appointed 
official, supervisor or managerial employee, contractor, agent, or 
certified peace officer acting on behalf of or in conjunction with a local 
governing body. 


(6) “Sanctuary policy” means any regulation, rule, policy, or prac- 
tice adopted by a local governing body which prohibits or restricts 
local officials or employees from communicating or cooperating with 
federal officials or law enforcement officers with regard to reporting 
immigration status information while such local official or employee 
is acting within the scope of his or her official duties. 


(b) No local governing body, whether acting through its governing 
body or by an initiative, referendum, or any other process, shall enact, 
adopt, implement, or enforce any sanctuary policy. 
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(c) Any local governing body that acts in violation of this Code section 
shall be subject to the withholding of state funding or state adminis- 
tered federal funding other than funds to provide services specified in 


subsection (d) of Code Section 50-36-1. 


(d) As a condition of funding, the Department of Community Affairs, 
the Department of Transportation, or any other state agency that 
provides funding to local governing bodies shall require certification 
pursuant to Code Section 50-36-4 as proof of compliance with this Code 


section. 


History. — Code 1981, § 36-80-23, en- 
acted by Ga. L. 2009, p. 734, § 1/SB 20; 
Ga. L. 2018, p. 111, § 5/SB 160; Ga. L. 
2016, p. 244, § 1/SB 269. 

Editor’s notes. — Ga. L. 2013, p. 111, 
§ 2/SB 160, not codified by the General 
Assembly, provides that: “It is the intent 
of the General Assembly that all public 
employers and contractors at every tier 
and level use the federal work authoriza- 
tion program on all projects, jobs, and 
work resulting from any bid or contract 
and that every public employer and con- 
tractor working for a public employer take 


all possible steps to ensure that a legal 
and eligible workforce is utilized in accor- 
dance with federal immigration and em- 
ployment.” 

Law reviews. — For article, “State 
Government: Illegal Immigration Reform 
and Enforcement Act of 2011,” see 28 Ga. 
St. U. L. Rev. 51 (2011). For article on the 
2013 amendment of this Code section, see 
30 Ga. St. U. L. Rev. 173 (2013). 

For note, “Deference Condoning Apa- 
thy: Social Visibility in the Eleventh Cir- 
cuit,” see 35 Ga. St. U. L. Rev. 777 (2019). 


36-80-24. Limitation on elected official’s or constitutional offi- 
cer’s use of government issued purchasing or credit 
cards; policy development. 


(a) As used in this Code section, the term “constitutional officer” 
means the locally elected clerk of superior court, judge of the probate 
court, sheriff, tax receiver, tax collector, or tax commissioner. 


(b) An elected official of a county, municipal corporation, local school 
system, or consolidated government or a constitutional officer shall be 
prohibited from the use of a government purchasing card or a govern- 
ment credit card unless: 


(1) Such purchases are solely for items or services that directly 
relate to such official’s or constitutional officer’s public duties; and 


(2) Such purchases are in accordance with guidelines adopted by 
the county, municipal corporation, local school system, consolidated 
government, or constitutional officer. 


(c) Documents related to such purchases incurred by such elected 
officials or constitutional officers shall be available for public inspection. 


(d) No such county, municipal corporation, local school system, or 
consolidated government shall issue government purchasing cards or 
government credit cards to elected officials on or after January 1, 2016, 
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until the governing authority of such county, municipal corporation, 
local school system, or consolidated government, by public vote, has 
authorized such issuance and has promulgated specific policies regard- 
ing the use of such government purchasing cards or government credit 
cards. No constitutional officer shall issue government purchasing 
cards or government credit cards to himself, herself, or his or her 
employees on or after July 1, 2016, until he or she has promulgated 
specific policies regarding the use of such government purchasing cards 
or government credit cards that apply to himself or herself and his or 
her employees and such policies have been filed with the governing 
authority of the county. If an elected official of such county, municipal 
corporation, local school system, or consolidated government or consti- 
tutional officer promulgates specific policies regarding the use of such 
government purchasing cards or government credit cards, such policies 
shall include the following: 


(1) Designation of officials who shall be authorized to be issued 
such government purchasing cards or government credit cards; 


(2) Arequirement that, before being issued a government purchas- 
ing card or government credit card, authorized users shall sign and 
accept an agreement with the county, municipal corporation, local 
school system, consolidated government, or constitutional officer 
issuing the government purchasing card or government credit card 
that such users will use such cards only in accordance with the 
policies of the issuing governmental entity or constitutional officer; 


(3) Transaction limits for the use of such cards; 


(4) A description of purchases that shall be authorized for use of 
such cards; 


(5) A description of purchases that shall not be authorized for use 
of such cards; 


(6) Designation of a government purchasing card or government 
credit card administrator; 


(7) Aprocess for auditing and reviewing purchases made with such 
cards; and 


(8) Procedures for addressing a violation of such purchasing card 
or credit card policies and imposing penalties for violations, includ- 
ing, but not limited to, revocation of purchasing card or credit card 
privileges. Nothing in such procedures or any administrative action 
taken pursuant thereto shall preclude any other civil or criminal 
remedy under any other provision of law. 
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History. — Code 1981, § 36-80-24, en- Code Commission notes. — Pursuant 
acted by Ga. L. 2015, p. 266, § 5/HB 192; to Code Section 28-9-5, in 2016, “such 
Ga. L. 2016, p. 558, § 2/HB 949. policies” was substituted for “such, poli- 

Cross references. — Misuse of gov- cies” in the last sentence of subsection (d). 
ernment issued credit cards, § 16-9-37. 


36-80-25. Financing of public projects by local entities. 


(a) As used in this Code section, the term “project” means and 
includes hospitals, health care facilities, dormitories, office buildings, 
clinics, housing accommodations, nursing homes, rehabilitation cen- 
ters, extended care facilities, and other health related facilities, 
whether public or private. 


(b) To the extent that the Constitution of Georgia permits the 
General Assembly by law to further define the powers and duties of any 
local government authority, as defined in Code Section 36-80-16, whose 
purpose includes the public purpose of developing or promoting trade, 
commerce, or industry, and to enlarge or restrict the same, each such 
local government authority is authorized and shall have the power to 
finance (by loan, grant, lease, or otherwise), refinance, construct, erect, 
assemble, purchase, acquire, own, repair, remodel, renovate, rehabili- 
tate, modify, maintain, extend, improve, install, sell, equip, expand, add 
to, operate, or manage projects and to pay the cost of any project from 
the proceeds of revenue bonds of such a local government authority or 
any other funds of such local government authority, or from any 
contributions or loans by persons, corporations, limited or general 
partnerships, or other entities, all of which such a local government 
authority is authorized to receive, accept, and use. To the extent that 
any project serves a governmental function, the General Assembly finds 
and determines that such a project by its nature comprises both public 
and private components that are integrated so as to produce the desired 
public purpose and that therefore carrying out such a project is proper 
and authorized for such a local government authority under the 
Constitution of Georgia. 


History. — Code 1981, § 36-80-25, en- Cross references. — State debt, Ga. 
acted by Ga. L. 2015, p. 266, § 6/HB 192. Const. 1983, Art. VII, Sec. IV. 


36-80-26. Multi-county community improvement districts for 
transit projects. 


(a) For purposes of this Code section, the term: 


(1) “County” means any county created under the Constitution or 
laws of this state. 
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(2) “Regional transit plan” means the official multiyear plan for 
transit services and facilities adopted pursuant to Code Section 


50-39-12. 


(3) “Transit” means regular, continuing shared-ride or shared-use 
surface transportation services that are made available by a public 
entity and are open to the general public or open to a segment of the 
general public defined by age, disability, or low income. Such term 
includes services or systems operated by or under contract with the 
state, a public agency or authority, a county or municipality, a 
community improvement district, or any other similar public entity of 
this state and all accompanying infrastructure and services neces- 
sary to provide access to these modes of transportation. Such term 
excludes charter or sightseeing services, school bus services, courtesy 
shuttle and intra-facility or terminal services, limousine carriers, and 
ride share network services, transportation referral services, and taxi 
services not paid for by a public entity. 


(4) “Transit projects” means and includes purposes to establish, 
enhance, operate, and maintain, or improve access to transit, includ- 
ing general obligation debt and other multiyear obligations issued to 
finance such projects. 


(b) A community improvement district for the purpose of the provi- 
sion of transit projects which are wholly or partially located in more 
than one county may be created under the authority granted in and 
consistent with the processes set forth in Section VII of Article IX of the 
Georgia Constitution. Any such multi-county community improvement 
district may be authorized to be created upon the passage of a local act 
of the General Assembly by each county in which such community 
improvement district is to be wholly or partially located. The transit 
projects to be provided by such community improvement district shall 
be projects included in the regional transit plan and through agreement 
with the Atlanta-region Transit Link “ATL” Authority. The administra- 
tive body of any such community improvement district shall include one 
member appointed by the governing authority of each county or 
municipality which is located wholly or partially within such commu- 
nity improvement district. 


History. — Code 1981, § 36-80-26, en- 
acted by Ga. L. 2018, p. 377, § 1-1/HB 
930. 

Effective date. — This Code section 
became effective January 1, 2019. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2018, Code 
Section 36-80-26, as enacted by Ga. L. 
2018, p. 926, § 1/HB 489, was redesig- 
nated as Code Section 36-80-27. 


Editor’s notes. — Ga. L. 2018, p. 377, 
§ 5-1(c)/HB 930, not codified by the Gen- 
eral Assembly, provides that: “Tax, pen- 
alty, and interest liabilities for prior tax- 
able years shall not be affected by the 
passage of Part I of this Act and shall 
continue to be governed by the provisions 
of Title 48 of the Official Code of Georgia 
Annotated as it existed immediately prior 
to the effective date of Part I of this Act.” 
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Part I of the Act became effective January 
1, 2019. 

Administrative rules and regula- 
tions. — Bidding requirements for school 


LOCAL GOVERNMENT 


36-80-28 


tion of the Rules and Regulations of the 
State of Georgia, Georgia Department of 
Education, School Facilities and Capital 
Outlay Management, Sec. 160-5-4-.18. 


capital outlay projects, Official Compila- 


36-80-27. Advertisement of bid or proposal opportunities. 


If a bid or proposal opportunity is extended by a county, municipal 
corporation, or local board of education for goods, services, or both, 
valued at $100,000.00 or more, such bid or proposal opportunity shall 
be advertised by such respective local governmental entity in the 
Georgia Procurement Registry, as established in subsection (b) of Code 
Section 50-5-69, at no cost to the local governmental entity. Such bid or 
proposal opportunity shall be advertised on such registry for the same 
period of time, as set by ordinance or policy, if any, as the county, 
municipality, or local board of education advertises bid or proposal 
opportunities in the official legal organ or other media normally utilized 
by the local governing entity. Each advertisement shall include such 
details and specifications as will enable the public to know the extent 


and character of the bid or proposal opportunity. 


History. — Code 1981, § 36-80-27, en- 
acted by Ga. L. 2018, p. 926, § 1/HB 489; 
Ga. L. 2019, p. 283, § 1/HB 322. 

Effective date. — This Code section 
became effective July 1, 2018. 

The 2019 amendment, effective April 
28, 2019, substituted the present provi- 
sions of this Code section for the former 
provisions, which read: “If a bid or pro- 
posal opportunity is extended by a county, 
municipal corporation, or local board of 
education for goods and services valued at 
$10,000.00 or more or if a bid or proposal 
opportunity is extended for public works 
construction contracts subject to Chapter 
91 of this title, such bid or proposal oppor- 
tunity shall be advertised by such respec- 
tive local governmental entity in the Geor- 
gia Procurement Registry, as established 
in subsection (b) of Code Section 50-5-69, 
at no cost to the local governmental entity. 


Such bid opportunity may also be adver- 
tised in the official legal organ of the 
county, municipal corporation, or local 
board of education in the same manner as 
required by Code Section 36-91-20 or 
other media normally utilized by the local 
governmental entity when advertising bid 
opportunities, including the Internet web- 
site of the local governmental entity. Each 
advertisement shall include such details 
and specifications as will enable the public 
to know the extent and character of the 
bid opportunity.” 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2018, Code 
Section 36-80-26, as enacted by Ga. L. 
2018, p. 926, § 1/HB 489, was redesig- 
nated as Code Section 36-80-27. 

Law reviews. — For article, “Con- 
struction Law,” see 70 Mercer L. Rev. 51 
(2018). 


36-80-28. Role of consultants; disclosures; application. 


(a) As used in this Code section, the term: 


(1) “Consultant” means an individual or company that is paid or 
engaged to develop or draft specifications or requirements for a 
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solicitation or to serve in a consultative role during the bid or 
proposal evaluation or negotiation process. 


(2) “Local government” means a county, municipal corporation, 
consolidated government, or board of education, or any authority of a 
county, municipal corporation, consolidated government, or board of 
education whether created by or pursuant to a general state law, a 
local act of the General Assembly, or a local constitutional amend- 
ment. 


(b) Consultants who enter into contracts or arrangements with 
counties, municipalities, school boards, and other local governmental 
entities to prepare or develop specifications or requirements for bids, 
requests for proposals, procurement orders, or purchasing orders for 
such county, municipality, school board, or other local governmental 
entity shall, at the time of entering into such contract or arrangement, 
execute an agreement which provides that: 


(1) The consultant shall avoid any appearance of impropriety and 
shall follow all policies and procedures of the county, municipality, 
school board, or other local governmental entity with whom the 
consultant is entering into contract or arrangement; 


(2) The consultant shall immediately disclose to such county, 
municipality, school board, or other local governmental entity any 
material transaction or relationship, including, but not limited to, 
that of the consultant, the consultant’s employees, or the consultant’s 
agents or subsidiaries, that reasonably could be expected to give rise 
to a conflict of interest, including, but not limited to, past, present, or 
known prospective engagements, involvement in litigation or other 
dispute, client relationships, or other business or financial interest, 
and shall immediately disclose any material transaction or relation- 
ship subsequently discovered during the pendency of the contract or 
arrangement; and 


(3) An acknowledgment that any violation or threatened violation 
of the agreement may cause irreparable injury to the county, munic- 
ipality, school board, or other local governmental entity, entitling 
such county, municipality, school board, or other local governmental 
entity to seek injunctive relief in addition to all other legal remedies. 


(c) Any violation or threatened violation of the agreement may cause 
irreparable injury to the county, municipality, or other local governmen- 
tal entity, entitling such county, municipality, or other local governmen- 
tal entity to seek injunctive relief in addition to all other legal remedies. 


(d)(1) This Code section shall not apply to economic development 
activities that are confidential pursuant to Article 4 of Chapter 18 of 
Title 50. 
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(2) This Code section shall not apply to any development authority 
which shall include any authority created by law or by constitutional 
amendment for one or more counties or municipalities, or any 
combination thereof, for the purpose of promoting the development of 
trade, commerce, industry, and employment opportunities or for 
other purposes and, without limiting the generality of the foregoing, 
shall specifically include all authorities created pursuant to Chapter 
62 of this title; provided, however, that nothing in this paragraph 
shall impair or interfere with the provisions of subparagraph (e)(1)(B) 
of Code Section 36-62-5 regarding reporting of potential conflicts of 
interest by development authority board members. 


(3) An attorney who provides legal services to the county, munic- 
ipality, school board, or other local government entity shall only be 
required to disclose the existence of a conflict under this Code section 
and not the details of such conflict. 


(e) Any person may bring an action to declare null and void any 
purchase in violation of this Code section or to seek injunctive relief and 
damages against a person who makes a bid or proposal in violation of 
this Code section. 


History. — Code 1981, § 36-80-28, en- Effective date. — This Code section 
acted by Ga. L. 2019, p. 41, § 1/HB 315. became effective July 1, 2019. 
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of audits; audit reports; for- 
warding of audits to state au- 
ditor; failure to file or correct 
deficiencies; public inspection. 


Administrative rules and regula- 
tions. — The Life Sciences Facilities 
Fund Loan Program Description, Official 


36-81-20. Audits accepted by state; addi- 
tional audits; section not to 
limit state’s audit authority. 


Compilation of the Rules and Regulations 
of the State of Georgia, Department of 
Community Affairs, Chapter 110-25. 


RESEARCH REFERENCES 


ALR. — Negotiability of county, munic- 


Negotiability of municipal bonds as af- 


ipal, school, state, or town warrants, 36 fected by reference to fund from which 


A.L.R. 949. 


they are to be paid, 42 A.L.R. 1027. 


ARTICLE 1 
LOCAL GOVERNMENT BUDGETS AND AUDITS 


Administrative rules and regula- 
tions. — Uniform charts of accounts, Of- 


ficial Compilation of the Rules and Regu- 
lations of the State of Georgia, Georgia 
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Department of Community Affairs, Sub- 
ject 110-15-1. 


36-81-1. Legislative intent. 


The intent of this article is to provide minimum budget, accounting, 
and auditing requirements for local governments so as to provide local 
taxpayers with an opportunity to gain information concerning the 
purposes for which local revenues are proposed to be spent and are 
actually spent and to assist local governments in generally improving 
local financial management practices while maintaining, preserving, 
and encouraging the principle of home rule over local matters. It is the 
further intent of this article to provide a mechanism through which 
appropriate information may be collected to assist state and local policy 
makers in carrying out their lawful responsibilities. It is also the intent 
of this article to provide for the collection and reporting of information 
so as to assist local taxpayers and local policy makers in understanding 
and evaluating local government service delivery and operations. 


History. — Ga. L. 1980, p. 1738, § 1; 
Ga. L. 1987, p. 3, § 36; Ga. L. 1997, p. 
1575, § 1. 


36-81-2. Definitions. 


As used in this article, the term: 


(1) “Budget” means a plan of financial operation embodying an 
estimate of proposed expenditures during a budget period and the 
proposed means of financing them. 


(2) “Budget officer” means that local government official charged 
with budget preparation and administration for the local govern- 
ment. The official title of the local government budget officer shall be 
as provided by local law, charter, ordinance, or appropriate resolution 
of the governing authority. 


99 c 2 


(3) “Budget ordinance,” “ordinance,” or “resolution” means that 
governmental action which appropriates revenues and fund balances 
for specified purposes, functions, or activities for a budget period. 


(4) “Budget period” means the period for which a budget is pro- 
posed or a budget ordinance or resolution is adopted. 


(5) “Capital projects fund” means a fund used to account for 
financial resources to be used for the acquisition or construction of 
major capital facilities other than those financed by resources from 
proprietary type activities which are accounted for in enterprise 
funds or those financed with funds held by the local government in a 
trustee capacity. 
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(6) “Debt service fund” means a fund used to account for the 
accumulation of resources for and the payment of general long-term 
debt principal and interest. 


(7) “Enterprise fund” means a fund used to account for operations 
that are financed and operated in a manner similar to private 
business enterprises where the intent of the governing authority is 
that the costs of providing goods and services to the general public on 
a continuing basis be financed or recovered primarily through user 
charges or where the governing authority has decided that periodic 
determination of revenues earned, expenses incurred, or net income 
is appropriate for capital maintenance, public policy, management 
control, accountability, or other purposes. For purposes of this para- 
graph, the term “costs” means expenses, including depreciation. 


(8) “Fiduciary fund” means those trust and agency funds used to 
account for assets held by a local government in a trustee capacity or 
as an agent for individuals, private organizations, other governmen- 
tal units, or other funds. 


(9) “Fiscal year” means the period for which a budget is proposed 
or a budget ordinance or resolution is adopted for the local govern- 
ment’s general fund, each special revenue fund, if any, and each debt 
service fund, if any. 


(10) “Fund” means a fiscal and accounting entity with a 
self-balancing set of accounts recording cash and other financial 
resources, together with all related liabilities and residual equities or 
balances, and changes therein, which is segregated for the purpose of 
carrying on specific activities or attaining certain objectives in 
accordance with special regulations, restrictions, or limitations. 


(11) “General fund” means the fund used to account for all finan- 
cial resources except those required to be accounted for in another 
fund. 


(12) “Governing authority” means that official or group of officials 
responsible for governance of the unit of local government. 


(13) “Internal service fund” means a fund used to account for the 
financing of goods or services provided by one department or agency 
to other departments or agencies of the governmental unit or to other 
governmental units on a cost-reimbursement basis. 


(14) “Legal level of control” means the lowest level of budgetary 
detail at which a local government’s management or budget officer 
may not reassign resources without approval of the governing au- 
thority. The legal level of control shall be, at a minimum, expendi- 
tures for each department for each fund for which a budget is 
required. This does not preclude the governing authority of a local 
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government from establishing a legal level of control at a more 
detailed level of budgetary control than the minimum required legal 
level of control. 


(15) “Special revenue fund” means a fund used to account for the 
proceeds of specific revenue sources, other than those for major 
capital projects or those held by the government in a trustee capacity, 
that are legally restricted to expenditure for specified purposes. 


(16) “Unit of local government,” “unit,” or “local government” 
means a municipality, county, consolidated city-county government, 
or other political subdivision of the state. Such terms do not include 
any local school district or board of education. For purposes of this 
paragraph, “county” includes any county officer who is paid in whole 
or in part on a salary basis and over whom the county governing 
authority exercises budgetary authority. 


History. — Ga. L. 1980, p. 1738, § 3; 
Ga. L. 1984, p. 22, § 36; Ga. L. 1987, p. 3, 
§ 36; Ga. L. 1998, p. 1611, § 1. 


36-81-3. Establishment of fiscal year; requirement of annual 
balanced budget; adoption of budget ordinances or 
resolutions generally; budget amendments; uniform 
chart of accounts. 


(a) The governing authority shall establish by ordinance, local law, 
or appropriate resolution a fiscal year for the operations of the local 
government. 


(b)(1) Each unit of local government shall adopt and operate under 
an annual balanced budget for the general fund, each special revenue 
fund, and each debt service fund in use by the local government. The 
annual balanced budget shall be adopted by ordinance or resolution 
and administered in accordance with this article. 


(2) Each unit of local government shall adopt and operate under a 
project-length balanced budget for each capital projects fund in use 
by the government. The project-length balanced budget shall be 
adopted by ordinance or resolution in the year that the project 
initially begins and shall be administered in accordance with this 
article. The project-length balanced budget shall appropriate total 
expenditures for the duration of the capital project. 


(3) A budget ordinance or resolution is balanced when the sum of 
estimated revenues and appropriated fund balances is equal to 
appropriations. 


(4) Nothing contained in this Code section shall preclude a local 
government from adopting a budget for any funds used by the local 
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government other than those specifically identified in paragraphs (1) 
and (2) of this subsection, including enterprise funds, internal service 
funds, and fiduciary funds. 


(c) For each fiscal year beginning on or after January 1, 1982, each 
unit of local government shall adopt and utilize a budget ordinance or 
resolution as provided in this article. 


(d) Nothing contained in this Code section shall preclude a local 
government from amending its budget so as to adapt to changing 
governmental needs during the budget period. Amendments shall be 
made as follows, unless otherwise provided by charter or local law: 


(1) Any increase in appropriation at the legal level of control of the 
local government, whether accomplished through a change in antic- 
ipated revenues in any fund or through a transfer of appropriations 
among departments, shall require the approval of the governing 
authority. Such amendment shall be adopted by ordinance or resolu- 
tion; 


(2) Transfers of appropriations within any fund below the local 
government’s legal level of control shall require only the approval of 
the budget officer; and 


(3) The governing authority of a local government may amend the 
legal level of control to establish a more detailed level of budgetary 
control at any time during the budget period. Said amendment shall 
be adopted by ordinance or resolution. 


(e) The Department of Community Affairs, in cooperation with the 
Association County Commissioners of Georgia and the Georgia Munic- 
ipal Association, shall develop local government uniform charts of 
accounts. The uniform charts of accounts, including any subsequent 
revisions thereto, shall require approval of the state auditor prior to 
final adoption by the Department of Community Affairs. All units of 
local government shall adopt and use such initial uniform charts of 
accounts within 18 months following adoption of the uniform charts of 
accounts by the Department of Community Affairs. The department 
shall adopt the initial local government uniform charts of accounts no 
later than December 31, 1998. The department shall be authorized to 
grant a waiver delaying adoption of the initial uniform charts of 
accounts for a period of time not to exceed two years upon a clear 
demonstration that conversion of the accounting system of the request- 
ing local government, within the time period specified in this subsec- 
tion, would be unduly burdensome. 


(f) The department’s implementation of subsection (e) of this Code 
section shall be subject to Chapter 13 of Title 50, the “Georgia 
Administrative Procedure Act.” 
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History. — Ga. L. 1980, p. 1738, § 4; 
Ga. L. 1987, p. 3, § 36; Ga. L. 1997, p. 
1575, § 2; Ga. L. 1998, p. 1611, § 2; Ga. L. 
2000, p. 1395, § 1. 

Cross references. — Audits of coun- 


LOCAL GOVERNMENT 


36-81-4 


ties and municipalities, § 36-60-8. Fiscal 
year for state and units of state govern- 
ment, § 45-6-2. State auditor generally, T. 
50, C. 6. 


JUDICIAL DECISIONS 


Cited in May v. County Comm’rs, 227 
Ga. App. 878, 490 S.E.2d 546 (1997); 


Pelphrey v. Cobb County, 547 F.3d 1263 
(11th Cir. 2008). 


OPINIONS OF THE ATTORNEY GENERAL 


Regional development center is not 
subject to the minimum budget and audit- 
ing requirements set forth in O.C.G.A. 
Art. 1, Ch. 81, T. 36; however, a center is 
subject to public accountability under 
other provisions of state law. 1990 Op. 
Att’y Gen. No. 90-37. 

Budget amendments. — Require- 
ment that budget amendments be adopted 
by ordinance or resolution is not satisfied 
by the adoption of a “blanket amendment” 


in the local government’s budget resolu- 
tion. 1999 Op. Att’y Gen. No. 99-3. 

Adoption of a blanket amendment 
in local government’s budget resolu- 
tion. — Requirement that amendments to 
the budgets of local governments be ad- 
opted by ordinance or resolution is not 
satisfied by the adoption of a “blanket 
amendment” in the local government’s 
budget resolution. 1999 Op. Att’y Gen. No. 
99-3. 


RESEARCH REFERENCES 


ALR. — Validity, construction, and ap- 
plication of state constitutional and stat- 


utory balanced budget provisions, 82 
A.L.R.6th 497. 


36-81-4. Appointment of budget officer; performance of duties 
by governing authority in absence of appointment; 
utilization of executive budget. 


(a) Unless provided to the contrary by local charter or local Act, each 
local government may appoint a budget officer to serve at the will of the 
governing authority. 


(b) In those units of local government in which there is no budget 
officer, the governing authority shall perform all duties of the budget 
officer as set forth in Code Section 36-81-5. 


(c) Nothing in this Code section shall preclude the utilization of an 
executive budget, under which an elected or appointed official, autho- 
rized by charter or local law and acting as the chief executive of the 
governmental unit, exercises the initial budgetary policy-making func- 
tion, while another individual, designated as provided in this Code 
section as budget officer, exercises the administrative functions of 
budgetary preparation and control. 


History. — Ga. L. 1980, p. 1738, § 5. 
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36-81-5. Preparation of proposed budget; submission to govern- 
ing authority; public review of proposed budget; notice 
and conduct of budget hearing. 


(a) By the date established by each governing authority, in such 
manner and form as may be necessary to effect this article, and 
consistent with the local government’s accounting system, the budget 
officer shall prepare a proposed budget for the local government for the 
ensuing budget period. 


(b) The proposed budget shall, at a minimum, be an estimate of the 
financial requirements at the legal level of control for each fund 
requiring a budget for the appropriate budget period and shall be in 
such form and detail, with such supporting information and justifica- 
tions, as may be prescribed by the budget officer or the governing 
authority. The budget document, at a minimum, shall provide, for the 
appropriate budget period, a statement of the amount budgeted for 
anticipated revenues by source and the amount budgeted for expendi- 
tures at the legal level of control. In accordance with the minimum 
required legal level of control, the budget document shall, at a mini- 
mum, provide a statement of the amount budgeted for expenditures by 
department for each fund for which a budget is required. This does not 
preclude the governing authority of a local government from preparing 
a budget document or establishing a legal level of control at a more 
detailed level of budgetary control than the minimum required legal 
level of control. 


(c) On the date established by each governing authority, the pro- 
posed budget shall be submitted to the governing authority for that 
body’s review prior to enactment of the budget ordinance or resolution. 


(d) On the day that the proposed budget is submitted to the govern- 
ing authority for consideration, a copy of the budget shall be placed in 
a public location which is convenient to the residents of the unit of local 
government. The governing authority shall make every effort to provide 
convenient access to the residents during reasonable business hours so 
as to accord every opportunity to the public to review the budget prior 
to adoption by the governing authority. A copy of the budget shall also 
be made available, upon request, to the news media. 


(e) Astatement advising the residents of the local unit of government 
of the availability of the proposed budget shall be published in a 
newspaper of general circulation within the jurisdiction of the govern- 
ing authority. The notice shall be published during the week in which 
the proposed budget is submitted to the governing authority. In 
addition, the statement shall also advise the residents that a public 
hearing will be held at which time any persons wishing to be heard on 
the budget may appear. The statement shall be a prominently displayed 
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advertisement or news article and shall not be placed in that section of 
the newspaper where legal notices appear. 


(f) At least one week prior to the meeting of the governing authority 
at which adoption of the budget ordinance or resolution will be 
considered, the governing authority shall conduct a public hearing, at 
which time any persons wishing to be heard on the budget may appear. 


(g\(1) The governing authority shall give notice of the time and place 
of the budget hearing required by subsection (f) of this Code section 
at least one week before the budget hearing is held. The notice shall 
be published in a newspaper of general circulation within the 
jurisdiction of the governing authority. The statement shall be a 
prominently displayed advertisement or news article and shall not be 
placed in that section of the newspaper where legal notices appear. 


(2) The notice required by paragraph (1) of this subsection may be 
included in the statement published pursuant to subsection (e) of this 
Code section in lieu of separate publication of the notice. 


(h) Nothing in this Code section shall be deemed to preclude the 
conduct of further budget hearings if the governing body deems such 
hearings necessary and complies with the requirements of subsection 
(e) of this Code section. 


History. — Ga. L. 1980, p. 1738, § 6; 
Ga. L. 1984, p. 818, § 1; Ga. L. 1987, p. 3, 
§ 36; Ga. L. 1998, p. 1611, § 3. 


36-81-6. Adoption of budget ordinance or resolution; form of 
budget. 


(a) On a date after the conclusion of the hearing required in subsec- 
tion (f) of Code Section 36-81-5, the governing authority shall adopt a 
budget ordinance or resolution making appropriations in such sums as 
the governing authority may deem sufficient, whether greater or less 
than the sums presented in the proposed budget. The budget ordinance 
or resolution shall be adopted at a public meeting which shall be 
advertised in accordance with the procedures set forth in subsection (e) 
of Code Section 36-81-5 at least one week prior to the meeting. 


(b) The budget may be prepared in any form that the governing 
authority deems most efficient in enabling it to make the fiscal policy 
decisions embodied in the budget, but such budget shall be subject to 
the provisions of this article. 


History. — Ga. L. 1980, p. 1738, § 7; 


Ga. L. 1984, p. 818, § 2; Ga. L. 1987, p. 3, 
§ 36; Ga. L. 1998, p. 1611, § 4. 
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36-81-7. Requirement of audits; conduct of audits; audit re- 
ports; forwarding of audits to state auditor; failure to 
file or correct deficiencies; public inspection. 


(a)(1) Beginning with the local government fiscal year which ends 
between July 1, 1994, and June 30, 1995, the governing authority of 
each unit of local government having a population in excess of 1,500 
persons according to the latest estimate of population by the United 
States Bureau of the Census or its successor agency or expenditures 
of $550,000.00 or more shall provide for and cause to be made an 
annual audit of the financial affairs and transactions of all funds and 
activities of the local government for each fiscal year of the local 
government. 


(2) The governing authority of each local unit of government not 
included in paragraph (1) of this subsection shall provide for and 
cause to be made the audit required pursuant to paragraph (1) of this 
subsection not less often than once every two fiscal years. Audits 
performed pursuant to this paragraph shall be for both fiscal years. 


(3) The governing authority of each local unit of government 
having expenditures of less than $550,000.00 in that government’s 
most recently ended fiscal year may elect to provide for and cause to 
be made, in lieu of the biennial audit otherwise required under 
paragraph (2) of this subsection, an annual report of agreed upon 
procedures for that fiscal year. The agreed upon procedures shall 
include as a minimum: proof and reconciliation of cash, confirmation 
of cash balances, a listing of bank balances by bank, a statement of 
cash receipts and cash disbursements, a review of compliance with 
state law, and a report of agreed upon procedures. This agreed upon 
procedures report shall be in a format prescribed by the state auditor 
and shall constitute an annual audit report for purposes of and 
within the meaning of the requirements of subsections (d) through (g) 
of this Code section. The Department of Community Affairs is 
authorized to assist requesting local governments in preparing 
agreed upon procedures reports required under this paragraph and in 
establishing record-keeping procedures needed in preparing those 
reports and is further authorized to charge those local governments 
reasonable fees for that assistance. To the extent that the state 
auditor is able to perform the agreed upon procedures, the governing 
body may contract with the state auditor. 


(4) At the option of the governing authority, an audit may be made 
at a lesser interval than one year. 


(b) The audits of each local government shall be conducted in 
accordance with generally accepted government auditing standards. 
Each audit shall also contain a statement of any agreement or arrange- 
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ment under which the local unit of government has assumed any actual 
or potential liability for the obligations of any governmental or private 
agency, authority, or instrumentality. Such statement shall include the 
purpose of the agreement or arrangement, shall identify the agency, 
authority, or instrumentality upon whose obligations the unit of local 
government is or may become liable, and shall state the amount of 
actual liability and the maximum amount of potential liability of the 
local government under the agreement or arrangement. To the extent 
that the state auditor is able to provide comparable auditing services, 
the governing body may contract with the state auditor. 


(c) All annual audit reports of local units of government shall contain 
at least the following: 


(1) Financial statements prepared in conformity with generally 
accepted governmental accounting principles, setting forth the finan- 
cial condition and results of operation of each fund and activity of the 
local government and such financial statements shall be the repre- 
sentation of the local government; and 


(2) The opinion of the performing auditor with respect to the 
financial statement; in addition to an explanation of any qualification 
or disclaimers contained in the opinion, such opinion shall also 
disclose, in accordance with generally accepted government auditing 
standards, any apparent material violation of state or local law 
discovered during the audit. 


(d)(1) Each annual audit report of a local unit of government shall be 
completed and a copy of the report forwarded to the state auditor 
within 180 days after the close of the unit’s fiscal year. In addition to 
the audit report, the local unit of government shall forward to the 
state auditor, within 30 days after the audit report due date, written 
comments on the findings and recommendations in the report, 
including a plan for corrective action taken or planned and comments 
on the status of corrective action taken on prior findings. If corrective 
action is not necessary, the written comments should include a 
statement describing the reason it is not. In the case of units provided 
for in paragraph (2) of subsection (a) of this Code section, the audit 
reports for both fiscal periods shall be submitted within 180 days 
after the close of each second fiscal year and the written comments 
shall be submitted within 30 days after the audit report due date. 


(2) The state auditor shall review the audit report and written 
comments submitted to the auditor’s office to ensure that it meets the 
requirements for audits of local governments. If the state auditor 
finds the requirements for audits of local governments have not been 
complied with, the state auditor shall within 60 days of receipt of the 
audit or the written comments notify the governing authority and the 
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auditor who performed the audit and shall submit to them a list of 
deficiencies to be corrected. A copy of this notification shall also be 
sent by the state auditor to each member of the General Assembly 
whose senatorial or representative district includes any part of the 
unit of local government. 


(3) If the state auditor has not received any required audit or 
written comments by the date specified in paragraph (1) of this 
subsection, the state auditor shall within 30 days of such date notify 
the unit of local government that the audit has not been received as 
required by law. A copy of this notification shall also be sent by the 
state auditor to each member of the General Assembly whose 
senatorial or representative district includes any part of the unit of 
local government. 


(4) The state auditor, for good cause shown by those local units in 
which an audit is in the process of being conducted or will promptly 
be conducted, may waive the requirement for completion of the audit 
within 180 days. Such waiver shall be for an additional period of not 
more than 180 days and no such waiver shall be granted for more 
than two successive years to the same unit of local government. 


(5) No state agency shall make or transmit any state grant funds 
to any local government which has failed to provide all the audits 
required by law within the preceding five years. 


(e) A copy of the report and of any comments made by the state 
auditor pursuant to paragraph (2) of subsection (d) of this Code section 
shall be maintained as a public record for public inspection during the 
regular working hours at the principal office of the local government. 
Those units of local government not having a principal office shall 
provide a notification to the public as to the location of and times during 
which the public may inspect the report. 


(f) Upon a failure, refusal, or neglect to have an annual audit made, 
or a failure to file a copy of the annual audit report with the state 
auditor, or a failure to correct auditing deficiencies noted by the state 
auditor, the state auditor shall cause a prominent notice to be published 
in the legal organ of, and any other newspapers of general circulation 
within, the unit of local government. Such notice shall be a prominently 
displayed advertisement or news article and shall not be placed in that 
section of the newspaper where legal notices appear. Such notice shall 
be published twice and shall state that the governing authority of the 
unit of local government has failed or refused, as the case may be, to file 
an audit report or to correct auditing deficiencies, as the case may be, 
for the fiscal year or years in question. Such notice shall further state 
that such failure or refusal is in violation of state law. 


(g) The state auditor may waive the requirement of correction of 
auditing deficiencies for a period of one year from the required audit 
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filing date, provided evidence is presented that substantial progress is 
being made towards removing the cause of the need for the waiver. No 


such waiver for the same set of deficiencies shall be granted for more 


than two successive years to the same local government. 


History. — Ga. L. 1980, p. 1738, § 8; 
Ga. L. 1984, p. 818, §§ 3, 4; Ga. L. 1987, p. 
349, § 1; Ga. L. 1993, p. 717, § 1; Ga. L. 
1994, p. 1083, §§ 2-6; Ga. L. 1995, p. 10, 
§ 36; Ga. L. 2004, p. 585, § 2; Ga. L. 2019, 
p. 569, § 1/HB 456. 

The 2019 amendment, effective July 
1, 2019, substituted “$550,000.00” for 
“$300,000.00” in paragraph (a)(1) and in 
the first sentence of paragraph (a)(3). 

Cross references. — Audits of coun- 


ties and municipalities, § 36-60-8. Fiscal 
year for state and units of state govern- 
ment, § 45-6-2. State auditor generally, T. 
50, C. 6. 

Editor’s notes. — Ga. L. 1994, p. 1083, 
§ 6, not codified by the General Assembly 
until 1995, provides: “No state agency 
shall make or transmit any state grant 
funds to any local government which has 
failed to provide all the audits required by 
law within the preceding five years.” 


36-81-8. Annual local government finances reports and local 
independent authority indebtedness reports; assis- 
tance by Department of Community Affairs; community 
indicators report. 


(a) As used in this Code section, the term “local independent author- 
ity” means each local public body corporate and politic created in and 
for a county, municipality, consolidated government, or combination 
thereof, which is authorized to issue bonds under the Constitution and 
laws of this state. 


(b)(1)(A) Each unit of local government shall submit an annual 
report of local government finances to the Department of Commu- 
nity Affairs. The report shall include the revenues, expenditures, 
assets, and debts of all funds and agencies of the local government, 
and other such information as may be reasonably requested by the 
department. Such annual report shall further identify the total 
amount of speeding fine revenue collected by the local government. 


(B) Each unit of local government which levies a tax pursuant to 
Article 3 of Chapter 13 of Title 48 shall also submit a schedule of all 
revenues therefrom which are expended for the promotion of 
tourism, conventions, and trade shows or any other tourism related 
purpose which is specified under Code Section 48-13-51. Such 
schedule shall identify both the project or projects involved and the 
contracted entity involved in each such expenditure. 


(2) Each local independent authority shall submit an annual 
report of indebtedness to the Department of Community Affairs. Such 
report shall include the revenues, expenditures, assets, and debts of 
all funds of the local independent authority and shall describe any 
actions taken by such local independent authority to incur indebted- 
ness. 
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(3) The local government finances report and the local indepen- 
dent authority indebtedness report shall be filed on forms promul- 
gated by the department and shall be submitted within the requested 
time periods established by the department. 


(c) The department shall have the authority to require local govern- 
ments and local independent authorities to submit the reports as 
provided for in subsection (b) of this Code section as a condition of such 
local government or local independent authority receiving state appro- 
priated funds from the department. Furthermore, a local government 
authority or a local independent authority shall not incur debt or credit 
obligations until such time as it meets such reporting requirement. 
Failure to comply with the reporting requirement shall have no adverse 
effect on any outstanding debt or credit obligation of any local govern- 
ment authority or local independent authority. Upon the receipt of the 
report of local government finance from a local government or the 
report of local independent authority debt from a local independent 
authority, the department is authorized to release any state appropri- 
ated grant funds that may be due at such time to the local government 
or the local independent authority. 


(d) The department’s implementation of subsections (b) and (c) of 
this Code section shall be subject to Chapter 13 of Title 50, the “Georgia 
Administrative Procedure Act”; and the department is specifically 
directed to promulgate the forms provided for in subsection (b) of this 
Code section in the manner provided for promulgation of rules under 
Chapter 13 of Title 50. 


(e) Utilizing information contained in audit reports of local govern- 
ments filed with the state auditor, the report of county or municipal 
finances filed with the Department of Community Affairs, and other 
available state or federal information of public record, the Department 
of Community Affairs shall prepare annually a report on local govern- 
ment finances. Utilizing information contained in reports of indebted- 
ness returned to the Department of Community Affairs, the Depart- 
ment of Community Affairs shall prepare annually a report on 
indebtedness of local independent authorities. The local government 
finances report shall be filed on January 15 of each year, beginning 
January 15, 1985, and the local independent authority indebtedness 
report shall be filed on January 15 of each year, beginning January 1, 
1990, with the Governor, the Speaker of the House of Representatives, 
the President of the Senate, the chairman of the House Ways and 
Means Committee, the chairman of the House State Planning and 
Community Affairs Committee, the chairman of the Senate Finance 
Committee, and the chairman of the Senate State and Local Govern- 
mental Operations Committee, as well as with the chief elected official 
or chief appointed official of each local unit of government and each 
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local independent authority and member of the General Assembly upon 
request. 


(f) The local government finances report and the local independent 
authority indebtedness report shall be organized, within the limits of 
available resources, in such a manner as to allow for reasonable 
comparative analysis of local government revenues and expenditures 
and for reasonable comparative analysis of local independent authority 
debt. 


(g) The department, in addition to its other duties, shall assist local 
units of government and local independent authorities in fulfilling the 
requirements of this article. The department shall coordinate its 
technical assistance efforts with the state auditor, the University 
System of Georgia, the Association County Commissioners of Georgia, 
the Georgia Municipal Association, and the Georgia Society of Certified 
Public Accountants and should coordinate with any other organizations 
interested and currently active in local government financial manage- 
ment so as to ensure that coordination of training and assistance is 
maintained. The department may contract or subcontract with other 
public or private agencies to provide assistance to local units of 
government or local independent authorities. 


(h) The department, either in conjunction with the local government 
finances report or separately, shall prepare a community indicators 
report for each local unit of government having annual expenditures of 
$250,000.00 or more as indicated pursuant to the most recent Report of 
Local Government Finances. The community indicators report shall 
include data on local government services, administration, and commu- 
nity characteristics. The department shall have the authority to require 
local governments to submit reports on local government services and 
operations as a condition of such local government receiving state 
appropriated funds from the department. Such reports shall be ob- 
tained utilizing the local government finance survey as provided in 
subsection (b) of this Code section and the local government operations 
survey collected by the department. The department shall develop the 
community indicators report in cooperation with the Association 
County Commissioners of Georgia and the Georgia Municipal Associa- 
tion and shall prepare the report on or before December 31, 1998, and 
annually thereafter. 


History. — Ga. L. 1980, p. 1738, $ 9; p. 1064, § 1/SB 134; Ga. L. 2018, p. 158, 
Ga. L. 1982, p. 3, § 36; Ga. L. 1984, p.818, § 2/HB 257. 
§§ 5, 6; Ga. L. 1986, p. 10, § 36; Ga. L. The 2018 amendment, effective July 
1987, p. 3, § 36; Ga. L. 1988, p. 1393, § 1; 1, 2018, added the second and third sen- 
Ga. L. 1989, p. 908, § 1; Ga. L. 1992, p.6, tences of subsection (c). 
§ 36; Ga. L. 1995, p. 10, § 36; Ga. L. 1997, Cross references. — Powers and du- 
p. 1575, § 3; Ga. L. 2004, p. 403, § 4; Ga. ties of Department of Community Affairs 
L. 2009, p. 303, § 11/HB 117; Ga. L. 2015, generally, $$ 50-8-2, 50-8-3. 
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Editor’s notes. — Ga. L. 2009, p. 303, 
§ 20/HB 117, not codified by the General 
Assembly, provides that: “This Act is in- 
tended to reflect the current internal or- 
ganization of the Georgia Senate and 
House of Representatives and is not oth- 
erwise intended to change substantive 
law. In the event of a conflict with any 
other Act of the 2009 General Assembly, 
such other Act shall control over this Act.” 


BUDGETS AND AUDITS 


36-81-8.1 


tions. — Report of local government fi- 
nances, Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Office of Coordinated Planning, Georgia 
Department of Community Affairs, Sub- 
ject 110-3-1. 

Grants of the OneGeorgia Authority, 
Official Compilations of the Rules and 
Regulations of the State of Georgia, Title 


413. 
Administrative rules and regula- 


36-81-8.1. Definitions; grant certification forms; filing with state 
auditor; forfeiture of funds for noncompliance; no 
exemption from liability. 


(a) As used in this Code section, the term: 


(1) “Subrecipient” means an entity that receives a grant of state 
funds from the Governor’s emergency fund or from a special project 
appropriation through a local government and shall also mean an 
entity which in turn receives all or any portion of such grant funds 
from a subrecipient. 


(2) “Unit of local government” means, for purposes of this Code 
section and notwithstanding paragraph (16) of Code Section 36-81-2, 
a: 


(A) Municipality, county, consolidated government, county 
school district, independent school district, other political subdivi- 
sion of the state, any public agency or authority of any of the 
foregoing, or any combination of any of the foregoing; 


(B) Regional commission; 


(C) Public authority created by local Act or local constitutional 
amendment of the General Assembly; or 


(D) Public authority created by general law which applies to an 
area of less than the entire state and which requires activation by 
a county or municipal government. 


(b) Each grant of state funds to a recipient unit of local government 
from the Governor’s emergency fund or from a special project appropri- 
ation in an amount greater than $5,000.00 shall be conditioned upon 
the receipt by the state auditor of a properly completed grant certifica- 
tion form. The form shall be designed by the state auditor and shall be 
distributed with each covered grant as required by this Code section. 
The grant certification form shall require the certification by the 
recipient unit of local government and by the unit of local government 
auditor that the grant funds were used solely for the express purpose or 
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purposes for which the grant was made. Such form shall be filed with 
the state auditor in conjunction with the annual audit required under 
Code Section 36-81-7 or 50-6-6 or any other applicable Code section for 
each year in which such grant funds are expended or remain 
unexpended by the unit of local government. A recipient unit of local 
government which is not otherwise subject to the annual audit require- 
ments specified in this subsection shall file a grant certification form 
with the state auditor no later than December 31 of each year in which 
such grant funds are expended or remain unexpended. For grant funds 
to subrecipients, the certification by the unit of local government 
auditor required by this subsection may also be made by an in-house or 
internal auditor of the unit of local government who meets the educa- 
tion requirements contained in subparagraph (b)(3)(A) of Code Section 
43-3-9. The cost of performing any audit required by this subsection or 
paragraph (1) of subsection (d) of this Code section shall be an eligible 
expense of the grant. However, the amount charged shall not exceed 2 
percent of the amount of the grant or $250.00 per required audit, 
whichever is less. The unit of local government to whom the grant is 
made may deduct the cost of any such audit from the funds disbursed 
to the subrecipient. 


(c) Where the grant of state funds is for $5,000.00 or less, the grant 
shall require submission to the state auditor of a properly completed 
grant certification form as required by subsection (b) of this Code section 
except that only the unit of local government need certify that the grant 
funds were used solely for the express purpose or purposes for which the 
grant was made. However, where such grant is to a subrecipient, the 
grant shall require submission to the unit of local government of a 
notarized affidavit executed by the executive director, president, chair- 
person, chief executive officer, or other responsible party representing the 
subrecipient, by whatever name or title, to whom the grant funds are 
disbursed. The affidavit shall certify under oath that the funds were used 
solely for the express purpose or purposes for which the grant was made. 
Such affidavit shall be submitted annually for each year that grant funds 
are expended or remain unexpended according to a schedule established 
by the unit of local government and shall be made on a form designed by 
the state auditor and distributed with each covered grant as required by 
this Code section. 


(d)(1) Notwithstanding subsection (b) or (c) of this Code section, the 
Governor, the Appropriations Committee of the House of Represen- 
tatives, or the Appropriations Committee of the Senate shall have the 
right and authority to direct and require any recipient unit of local 
government to obtain or perform an audit of any grant of state funds 
from the Governor’s emergency fund or from a special project appro- 
priation, regardless of the amount thereof. 


(2) Notwithstanding subsection (b) or (c) of this Code section, a 
recipient unit of local government shall have the right or authority to 
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obtain or perform an audit of any grant of state funds to a 
subrecipient from the Governor’s emergency fund or from a special 


project appropriation, regardless of the amount thereof. 


(e) The failure to comply with the requirements of this Code section 
shall result in a forfeiture of a state grant and the return to the state of 
any such grant funds which have been received by the unit of local 
government. In the case of a state grant awarded to a subrecipient, the 
subrecipient shall be responsible for the return to the state of any such 
grant funds if it is determined that the funds were not used for the 
express purpose or purposes for which the grant was made. A grant 
recipient or subrecipient shall be ineligible to receive funds from the 
Governor’s emergency fund or from a special project appropriation until 
all unallowed expenditures are returned to the state, except that a 
recipient unit of local government shall not be ineligible for such funds 
where a subrecipient has not used funds it received for the express 
purpose or purposes for which the grant was made. 


(f) No subrecipient shall be considered an agent of the unit of local 
government or be indemnified or held harmless by the unit of local 
government for any negligence, misfeasance, or malfeasance of the 
subrecipient, and a recipient unit of local government shall not be liable 
for any expenditure of state grant funds by a subrecipient. 


History. — Code 1981, § 36-81-8.1, en- 
acted by Ga. L. 1998, p. 1611, § 5; Ga. L. 
2003, p. 811, § 1; Ga. L. 2006, p. 72, 
§ 36/SB 465; Ga. L. 2006, p. 718, § 1/SB 
202; Ga. L. 2008, p. 181, § 16/HB 1216; 
Ga. L. 2014, p. 136, § 2-2/HB 291. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1998, “Gover- 
nor’s” was substituted for “governor’s” in 
the first sentence of paragraph (a)(1). 


Pursuant to Code Section 28-9-5, in 
2006, “Public” was substituted for “Any 
public” at the beginning of subparagraphs 
(a)(2)(C) and (a)(2)(D), and “Code Section 
36-81-7 or 50-6-6” was substituted for 
“Code Sections 36-81-7, 50-6-6,” in the 
fourth sentence of subsection (b). 


36-81-9. Effect of article on other laws generally. 


This article shall not be construed to repeal or conflict with any law 
providing budgetary, fiscal, or auditing procedures more restrictive 


than those in this article. 


History. — Ga. L. 1980, p. 1738, § 10; 
Ga. L. 1987, p. 3, § 36. 


JUDICIAL DECISIONS 


0.C.G.A. Art. 1, Ch. 81, T. 36 did not 
repeal by implication a 1961 local law 
requiring a county board of commissioners 
to publish “a monthly report or statement 


in detail of the expenses and disburse- 
ments of the funds” of the county and to 
publish a full statement of the amount of 
money that was owed by the county and to 


1207 


36-81-9 LOCAL GOVERNMENT 36-81-20 


whom. Eley v. Greene County Bd. of 
Comm’rs, 258 Ga. 562, 372 S.E.2d 231 
(1988). 


36-81-10. Effect of article on right to make expenditures and 
raise revenues; effect on home rule powers. 


This article shall not be construed so as to prohibit local governments 
from making authorized expenditures for any lawful purpose or from 
raising revenues in any manner otherwise authorized by law. It is the 
specific intent of the General Assembly in adopting this article that 
local units of government shall continue to have and to exercise their 
home rule powers as provided by law. 


History. — Ga. L. 1980, p. 1738, § 2; 
Ga. L. 1987, p. 3, § 36. 


36-81-11. Budget for implementing security plans subject to 
approval by the governing authority. 


The development and implementation of a security plan and all 
related technology pursuant to paragraph (10) of subsection (a) of Code 
Section 15-16-10 shall be subject to the annual budget approved for the 
office of the sheriff by the governing authority. 


History. — Code 1981, § 36-81-11, en- in implementing security plan, 
acted by Ga. L. 2006, p. 560, § 3/SB 462. § 15-16-10. 
Cross references. — Duties of sheriff 


ARTICLE 2 
AUDITS AS CONDITION FOR RECEIPT OF STATE ASSISTANCE 


36-81-20. Audits accepted by state; additional audits; section 
not to limit state’s audit authority. 


(a) Whenever a state agency or a state department requires a unit of 
local government to perform an audit or whenever a state agency or a 
state department would perform an audit of a unit of local government 
as a condition for such unit of local government having received a grant 
of state money or services, the state agency or state department shall, 
except as provided in subsections (b) and (c) of this Code section, accept 
any audit which meets the requirements of the federal Single Audit Act 
of 1984 if such audit includes those moneys or services granted by the 
state and includes the reporting requirements of any applicable state 
law or of any state agency. 
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(b) Notwithstanding subsection (a) of this Code section, a state 
agency shall be authorized to conduct any additional audits necessary 
to carry out its duties and responsibilities as set forth in state law or 
regulation, and nothing in this Code section shall authorize any local 
government or unit or agency thereof to constrain in any manner any 
such state agency from performing any such additional audit. 


(c) This Code section shall not limit the authority of state agencies to 
conduct audits and evaluations of state financial assistance programs 
or to enter into contracts for the conduct of such audits and evaluations 
and shall not limit the authority of the state auditor or any state audit 
official. 


History. — Code 1981, § 36-81-20, en- Act of 1984, referred to in subsection (a), is 
acted by Ga. L. 1986, p. 758, § 1. codified at 31 U.S.C. § 7501 et seq. 
U.S. Code. — The federal Single Audit 
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Sec. 
36-82-1. 


36-82-2. 


36-82-3. 


36-82-4. 


36-82-4.1. 


36-82-4.2. 


36-82-5. 
36-82-6. 


36-82-7. 


36-82-7.1. 


36-82-8. 


36-82-9. 


36-82-10. 


LOCAL GOVERNMENT 


CHAPTER 82 


BONDS 


Article 1 


General Provisions 


Election for bonded debt; 
right to sell bonds at dis- 


T.36, C.82 


Article 2 


Validation of Bonds 


Part 1 


GENERAL PROVISIONS 


é Sec. 
ater a r e E 36-82-20. Notice to district attorney or 
MAIRE ; Attorney General of election 
tion; use of surpluses; meet- or resolution favoring issu- 
ings open to public; refund- ance of bonds or refunding 
ing. . bonds. 
Voting in election for bonded 36-82-21. Petition to superior court to 
debt; returns and declara- show cause; service of peti- 
tion of election result. tion and order; answers. 
Issuance of bonds upon fa- 36-82-22. Notice of superior court 
vorable election vote; ordi- hearing on show cause or- 
nance or resolution autho- der. 
rizing refunding bonds; 36-82-23. Hearing and judgment on 
issuance, content, and form show cause order; parties to 
of refunding bonds. proceedings; appeal. 
Action for collection of 36-82-24. Effect of judgment of valida- 
bonds by holders. tion. . 
Advertisement of bond elec- 36-82-25. Entry of reference to judg- 
tions in counties having pee U a m bonds; 
. use of entry as evidence. 
Oy O00: ate oF Kea ta 36-82-26. a of Shans judicial 
. validation proceedings. 
a oN be pias 36-82-27. Procedure upon failure of 
stated in public bond notice. district attorney or Attorney 
Destruction of unsold bonds. General to = o with 
. . superior court generally. 
REN Be ae ga es 36-82-28. Effect of judgment of valida- 
disinterested witnesses as tion upon failure to file peti- 
to destruction of bonds; com- tion. 
pensation of witnesses; pay- PART 2 
ment of costs of proceedings. 
Authorized investments for Vaumarion BY Horper or Bonns 
bond proceeds. IssuED BY COUNTIES OR MuNıcI- 
Assessment and collection PAE ES p To ADOP- 
of tax to pay refunding TION OF CONSTITUTION 
bonds. or 18 
Deduction of sinking fundin 36-82-40. Authorization and proce- 
computing bonded indebted- dure generally. 
ness. 36-82-41. Furnishing of indemnity 
Certification requirement for bond by holder. 
pension obligation bonds; re- 36-82-42. Petition by holder to district 


quirement for reserve fund. 
Reporting requirements. 
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attorney or Attorney Gen- 
eral. 


T.36, C.82 


Sec. 
36-82-43. 


36-82-44. 
36-82-45. 
36-82-46. 


36-82-47. 


36-82-60. 
36-82-61. 
36-82-62. 


36-82-63. 


36-82-64. 


36-82-65. 


36-82-66. 


36-82-67. 


36-82-68. 


36-82-69. 


36-82-70. 
36-82-71. 


36-82-72. 


Petition by district attorney 
or Attorney General to supe- 
rior court; order to show 
cause; service of petition 
and order; answer. 

Hearing and judgment; par- 
ties to proceedings; appeal. 
Effect of judgment of valida- 
tion. 

Applicability of Code Sec- 
tions 36-82-22 and 36-82-25. 
Payment of costs of proceed- 
ings. 


Article 3 
Revenue Bonds 


Short title. 

Definitions. 

Powers as to undertakings 
and revenue bonds 
generally. 

Adoption of resolution au- 
thorizing undertaking and 
issuance of revenue bonds. 
Issuance of revenue bonds 
generally; form; terms; sig- 
natures; interim receipts; 
negotiability; nontaxability. 
Covenants in resolution au- 
thorizing issuance of bonds; 
article and resolution as en- 
forceable contract with 
bondholders. 
Governmental liability for 
payment of bonds; recitation 
on bond. 

Right of bondholder or 
trustee to apply for receiver- 
ship upon default in pay- 
ment on bond; procedure for 
appointment. 

Powers and duties of re- 
ceiver generally. 
Limitations on authority of 
receiver and supervising 
court. 

Supervision of receiver by 
court. 

Surrender of receivership 
upon cure of default. 
Construction of Code Sec- 
tions 36-82-67 through 
36-82-71 and this Code sec- 
tion. 


BONDS 


Sec. 
36-82-73. 


36-82-74. 


36-82-75. 


36-82-76. 


36-82-77. 


36-82-78. 


36-82-79. 


36-82-80. 


36-82-81. 


36-82-82. 


36-82-83. 


36-82-84. 


36-82-85. 


36-82-100. 


T.36, C.82 


Proceedings for validation of 
revenue bonds generally. 
Notice to district attorney or 
Attorney General of resolu- 
tion authorizing revenue 
bonds. 

Duty of district attorney or 
Attorney General to file pe- 
tition; order to show cause; 
service of petition and order; 
answer. 

Notice of hearing on valida- 
tion. 

Hearing and judgment on 
validation; parties to pro- 
ceedings; right of appeal; re- 
view of valuation of existing 
undertakings. 

Effect of judgment of valida- 
tion. 

Entry of reference to judg- 
ment on validated bonds; 
use of entry as evidence; 
clerk’s fee. 

Payment of costs of proceed- 
ings. 

Procedure when district at- 
torney or Attorney General 
fails to file petition. 

Effect of judgment of valida- 
tion upon failure to file peti- 
tion. 

Validation of revenue bonds 
of certain hospital authori- 
ties. 

Applicability of article to 
common carriers of passen- 
gers for hire. 

Construction of article gen- 
erally; applicability of cer- 
tain other provisions of law. 


Article 4 
Bonds 


Expenditure of bond pro- 
ceeds; auditing. 


Article 5 


Regulation of Interest Rates for 
Bonds and Obligations Other 
Than General Obligation 


36-82-120. 
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Bonds 


Purpose of article. 


T.36, C.82 


Sec. 
36-82-121. 
36-82-122. 


Definitions. 

Exemption of bonds from 
Constitution and laws of 
Georgia regulating interest 
rates; fixing of rates of inter- 
est by resolution or ordi- 
nance. 

Repeal of regulations as to 
interest rates contained in 
other laws. 

Construction of article. 


Article 6 


Form and Services Connected with 
Creation of Repayment 
Obligations 


36-82-123. 


36-82-124. 


36-82-140. Use of facsimile signatures 
and seals; contracts with fi- 
nancial institutions to per- 
form certain repayment 
functions; evidence of repay- 
ment obligations. 

Records of ownership, regis- 
tration, transfer, and ex- 
change of repayment obliga- 
tions not public records. 
Construction of article. 


Article 7 


Regulation of Bonds and Obligations 
Issued by Development Authorities 


36-82-160. 


36-82-141. 


36-82-142. 


Requirements for filing; 


forms; exemptions [Re- 
pealed]. 
Article 8 
Georgia Allocation System 
36-82-180. Short title. 
36-82-181. Legislative purpose. 
36-82-182. Definitions. 
36-82-183. Powers of department. 
36-82-184. Determination of state ceil- 
ing; records required. 
36-82-185. Application for notice of al- 
location; receipt of applica- 
tion; issue of notice; confir- 
mation of bond issue; 
certificates under Federal 
Code. 
36-82-186. Economic development 
share. 
36-82-187. Application for economic de- 


LOCAL GOVERNMENT 


Sec. 


36-82-188. 
36-82-189. 
36-82-190. 


36-82-191. 


36-82-191.1. 


36-82-192. 


36-82-192.1. 


36-82-193. 
36-82-194. 
36-82-195. 
36-82-196. 


36-82-197. 


36-82-198. 


36-82-199. 
36-82-200. 


36-82-201. 


36-82-202. 
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velopment share and com- 
petitive pool allocation; pri- 
ority of and approval of 
application; carrying over; 
time and amount limitation. 
Employment test. 

Housing share. 
Reservations from housing 
share. 

Applications for 
single-family bond projects; 
issue of notice; confirma- 
tion; exploration. 
Allocation of housing share; 
expiration date of notice of 
allocation; state and urban 
housing share set-aside ex- 
empt from subparagraphs 
(b)(3)(A) through (b)(3)(C) 
[Repealed]. 

Requirements for applica- 
tions for qualified residen- 
tial rental projects; periods 
for notices of allocation; ex- 
piration dates for notices; 
confirmation of issuance re- 
quired. 

Application for 
single-family project; notice 
of allocation; waiver of pro- 
visions by commissioner 
[Repealed]. 

Flexible share for 1990. 
Application for flexible pool 
allocation; issue of notice; 
confirmation; expiration. 
Policy guidelines for making 
allocations. 

Factors to consider in apply- 
ing policy guidelines. 
Transfer of fund from eco- 
nomic development share or 
applicable reservation com- 
ponent of housing share to 
the flexible share. 

Flexible share carryforward 
funds. 

Carryforward applications. 
Mortgage credit certificate 
carryforward election. 

State ceiling deemed allo- 
cated and assigned. 
Applicability. 


T.36, C.82 BONDS T.36, C.82, A.1 
Article 9 Sec. 

Trusts 36-82-251. Qualified interest rate man- 

agement agreements autho- 

382-990,  Definiti a 

-82-220. efinitions. . 
A 36-82-252. Plan required; annual re- 

36-82-221. e R view of plan and report. 

36-82-222. sea Lari ` 36-82-253. Requirements for plans; re- 

, newal or termination; provi- 

Article 10 sions and limitations re- 

Commercial Paper Notes from garding obligation for 

Government payment; credit l enhance- 

36-82-240. Definitions eee 
i i : ments. 

30-92-24: a oes cee 36-82-254. Required information in an- 
‘i suuanice or security b i nual financial statements. 
el pia an 36-82-255. Applicability of Georgia law; 
ments of governing body re- jurisdiction. i 
newal and reissuance of 36-82-256. Applicability to prior con- 
commercial paper. tracts. 

Article 11 
Interest Rate Management 
Agreements 
36-82-250. Definitions. 


Cross references. — Revenue obliga- 
tions generally, Ga. Const. 1983, Art. IX, 
Sec. VI. Issuance of bonds for purposes of 


building, equipping, or purchasing sites 
for school buildings, § 20-2-430 et seq. 


RESEARCH REFERENCES 


ALR. — What included in term “bonds” 
in will, 35 A.L.R.2d 1095. 


ARTICLE 1 
GENERAL PROVISIONS 


JUDICIAL DECISIONS 


Article is enabling Act. — Since Ga. 
Const. 1945, Art. VII, Sec. VII, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. V, Para. 
I), concerning the incurring of debts by a 
municipality, is not self-executing, the 
General Assembly passed an enabling Act 
(this article), putting this provision into 
operation. McKnight v. City of Decatur, 
200 Ga. 611, 37 S.E.2d 915 (1946). 

It seems manifest that county 
board of education is proper author- 


ity contemplated under provisions of this 
article to call, manage, consolidate, and 
declare the result of an election held for 
the purpose of incurring bonded indebted- 
ness for building and equipping school- 
houses. Nelms v. Stephens County Sch. 
Dist., 201 Ga. 274, 39 S.E.2d 651 (1946) 
(decided prior to enactment of “Georgia 
Election Code,” T. 21, Ch. 3; see O.C.G.A. 
Art. 1, T. 36, Ch. 82.). 

Cited in Posey v. Dooly County Sch. 
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Dist., 215 Ga. 712, 113 S.E.2d 120 (1960); 
Lilly v. Crisp County Sch. Sys., 117 Ga. 
App. 868, 162 S.E.2d 456 (1968). 


OPINIONS OF THE ATTORNEY GENERAL 


School bond election called by county rently with general election. 1965 Op. 
board of education may be held concur- Atty Gen. No. 65-9. 


RESEARCH REFERENCES 


ALR. — Validity, within authorized excess of amount permitted by law, 175 
debt, tax, or voted limit, of bond issue in A.L.R. 828. 


36-82-1. Election for bonded debt; right to sell bonds at dis- 
count; advertisements as binding statements of inten- 
tion; use of surpluses; meetings open to public; refund- 
ing. 


(a) When any county, municipal corporation, or political subdivision 
desires to incur any bonded debt, as permitted by the Constitution of 
Georgia, the election required shall be called and held in accordance 
with this Code section and Code Sections 36-82-2 through 36-82-4. 


(b) The officers charged with levying taxes, contracting debts, and 
the like for the county, municipal corporation, or political subdivision 
shall give notice for not less than 30 days immediately preceding the 
day of the election in the newspaper in which sheriff’s advertisements 
for the county are published, notifying the qualified voters that on the 
day named an election will be held to determine the question of whether 
bonds shall be issued by the county, municipal corporation, or political 
subdivision. The notice shall specify the principal amount of the bonds 
to be issued, the purpose for which the bonds are issued, the interest 
rate or rates which such bonds are to bear, and the amount of principal 
to be paid in each year during the life of the bonds. The notice, in the 
discretion of the issuing body, in lieu of specifying the rate or rates of 
interest which the bonds are to bear, may state that the bonds, when 
issued, will bear interest at a rate not exceeding a maximum per annum 
rate of interest specified in the election notice or, in the event the bonds 
are to bear different rates of interest for different maturity dates, that 
none of such rates will exceed the maximum rate specified in the 
election notice. 


(c) Nothing contained in this Code section shall be construed as 
prohibiting or restricting the right of the issuing body to sell bonds at a 
discount, even if in so doing the effective interest cost resulting 
therefrom would exceed the maximum per annum interest rate speci- 
fied in the election notice. 
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(d) Every legal advertisement of a bond election shall contain a 
reference that any brochures, listings, or other advertisements issued 
by the governing body of any county, municipality, or other political 
subdivision of this state or by any other person, firm, corporation, or 
association with the knowledge and consent of the governing body of 
such county, municipality, or other political subdivision of this state 
shall be deemed to be a statement of intention of the governing body of 
such county, municipality, or other political subdivision of this state 
concerning the use of the bond funds; and such statement of intention 
shall be binding on the governing body of such county, municipality, or 
other political subdivision of this state in the expenditure of any such 
bond funds or interest received from such bond funds which have been 
invested, unless the governing body of such county, municipality, or 
other political subdivision of this state uses such bond funds for the 
retirement of bonded indebtedness, in the manner provided for in this 
Code section; and such statement of intention shall be set forth in the 
resolution pursuant to which such bonds are issued. Bond funds and 
interest received from such bond funds which have been invested shall 
be expended in the manner in which advertised and for the purpose 
stated in such statement of intention. The governing body of such 
county, municipality, or other political subdivision of this state may, by 
a two-thirds’ vote, declare any project which has been established 
pursuant to any such statement of intention to be unnecessary. In that 
event, the governing body of such county, municipality, or other political 
subdivision of this state shall use such bond funds for the payment of all 
or any part of the principal and interest on any bonded indebtedness of 
such county, municipality, or other political subdivision of this state 
then outstanding. Surpluses from the overestimated projects, including 
interest received on bond funds of such projects, shall be used first to 
complete underestimated projects and all remaining funds received 
from interest and overestimated projects shall be used for other projects 
or improvements which the governing body of such county, municipal- 
ity, or other political subdivision of this state may deem necessary and 
which are encompassed within the language of the statement of 
purpose in the election notice. Any meetings of any governing bodies at 
which any bond fund allocation is made shall be open to the public. 
Such meetings shall be announced to the news media in advance and 
shall be open to the news media. 


(e)(1) It is expressly provided that any county, municipality, or other 
political subdivision of this state may provide for the refunding of all 
or any part of the outstanding bonded indebtedness of such county, 
municipality, or political subdivision without the necessity of a 
referendum therefor if the governing authority of such county, 
municipality, or political subdivision adopts a resolution or ordinance 
authorizing the issuance of general obligation refunding bonds for 
such purpose, provided the following conditions are met: 
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LOCAL GOVERNMENT 36-82-1 
(A) The term of the refunding bonds shall not extend beyond the 
final maturity date of the bonds being refunded; 


(B) The rate of interest borne by the refunding bonds shall not 
exceed the rate of interest borne by the bonds being refunded; 


(C) The principal amount of the refunding bonds may only 
exceed the principal amount of the bonds being refunded to the 
extent necessary to effectuate a refund and to allow the reduction 
of the total principal and interest requirements over the remaining 
term of the bonds being refunded; and 


(D) The proceeds derived from the sale of the refunding bonds, 
together with the earnings and increments derived therefrom, if 
any, will be sufficient to provide for the payment of the principal of, 
interest, and premium, if any, on the bonds being refunded and 
shall be deposited in an irrevocable trust fund created for that 
purpose. 


(2) Such refunding bonds so authorized to be issued in compliance 
with the conditions set forth above, when issued, shall be construed 
and deemed to be issued in lieu of such original debt being so 
refunded, and the original debt upon the creation of the irrevocable 
trust fund and the deposit of the requisite proceeds shall not 
constitute a debt within the meaning of Article IX, Section V, 
Paragraph I of the Constitution of Georgia, but the refunding bonds 
shall constitute a debt within the meaning of Article IX, Section V, 
Paragraph I of the Constitution of Georgia and shall count against 
the limitation on debt measured by the 10 percent of assessed value 
of taxable property as expressed therein. 


(f) Any person who violates this Code section shall be guilty of a 


misdemeanor; provided, however, nothing contained in this Code sec- 
tion shall be construed so that a violation thereof shall affect the 
validity of any bonds issued under this Code section. 


History. — Ga. L. 1878-79, p. 40, § 1; 
Code 1882, § 508i; Civil Code 1895, 
§ 377; Civil Code 1910, § 440; Code 1933, 
§ 87-201; Ga. L. 1960, p. 1032, § 1; Ga. L. 
1968, p. 1007, § 1; Ga. L. 1976, p. 1091, 
$ 1; Ga. L. 1981, p. 1581, § 1; Ga. L. 1982, 
p. 2107, § 43; Ga. L. 1984, p. 22, § 36; Ga. 
L. 1984, p. 1862, § 1; Ga. L. 1987, p. 3, 
§ 36; Ga. L. 1988, p. 886, § 1; Ga. L. 1992, 
p. 2052, § 1; Ga. L. 1995, p. 355, § 1; Ga. 
L. 2002, p. 1473, § 1; Ga. L. 2014, p. 216, 
§ 1/HB 834. 

Cross references. — Further provi- 
sions regarding authorization of bonded 
debt, § 21-2-45.1. 


Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided: “The provisions of this Act 
[which amended this Code section] shall 
be liberally construed to effect the pur- 
poses hereof, and insofar as the provisions 
of this Act may be inconsistent with the 
provisions of the Georgia Constitution un- 
der circumstances where the General As- 
sembly has been granted the power by law 
to enlarge or restrict such provisions of 
the Constitution or the provisions of any 
law, including any general, local, or 
special Act of the General Assembly creat- 
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ing or activating any municipality, this 
Act shall control.” 
Law reviews. — For annual survey of 


BONDS 


36-82-1 


local government law, see 58 Mercer L. 
Rev. 267 (2006). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SUFFICIENCY oF NOTICE 
SPECIAL AND GENERAL Laws 


General Consideration 


Section must be strictly complied 
with. — In order to render election legal, 
provisions of this section must be strictly 
complied with. Bowen v. Mayor of 
Greenesboro, 79 Ga. 709, 4 S.E. 159 
(1887); Mayor of Athens v. Hemerick, 89 
Ga. 674, 16 S.E. 72 (1892); Ponder v. 
Mayor of Forsyth, 96 Ga. 572, 23 S.E. 498 
(1895); Smith v. Mayor of Dublin, 113 Ga. 
833, 39 S.E. 327 (1901); Berrien County v. 
Paulk, 150 Ga. 829, 105 S.E. 491 (1920); 
Allen v. City of Atlanta, 166 Ga. 28, 142 
S.E. 262 (1928). 

Election not invalid because of dis- 
regard of directory provisions. — 
Bond election should not be declared in- 
valid on account of a disregard of merely 
directory provisions of election laws when 
such would not render an election for 
municipal officers invalid. Brumby v. City 
of Marietta, 132 Ga. 408, 64 S.E. 321 


(1909). 
Section 9-13-141 does not affect this 
section. — Former Civil Code 1895, 


§ 5458 (see now O.C.G.A. § 9-13-141), 
relating to the publication of notices of 
sales and orders by certain public officers 
and others, did not repeal or modify that 
portion of former Civil Code 1895, § 377 
(see now O.C.G.A. § 36-82-1), which re- 
quired that notice of an election called for 
the purpose of determining whether bonds 
shall be issued by a county shall be pub- 
lished for a space of 30 days next preced- 
ing the day of the election. Davis v. 
Dougherty County, 116 Ga. 491, 42 S.E. 
764 (1902). 

Denial by election to issue school 
bonds does not impair right of taxation. 
Ayers v. McCalla, 95 Ga. 555, 22 S.E. 295 
(1895). 

County has no authority to enter 
into executory contract. — There is no 


authority of law for a county to enter into 
an executory contract for the sale of bonds 
which, at the time of the contract, the 
county is not authorized to issue. For a 
breach of such an undertaking an action 
for damages will not lie against the 
county. Robinson-Humphrey Co. v. Wilcox 
County, 129 Ga. 104, 58 S.E. 644 (1907). 

No authority to call election when 
work lawfully begun. Hogan v. State, 
133 Ga. 875, 67 S.E. 268 (1910). 

When statute has not been com- 
plied with, the issuance of bonds may be 
restrained by injunction. Bowen v. Mayor 
of Greenesboro, 79 Ga. 709, 4 S.E. 159 
(1887); Mayor of Athens v. Hemerick, 89 
Ga. 674, 16 S.E. 72 (1892); Mayor of Perry 
v. Norwood, 99 Ga. 300, 25 S.E. 648 
(1896). 

Unnecessary to publish authority 
of mayor to call election. — It is not 
necessary to publish the ordinance, or 
resolution, by which the mayor was autho- 
rized to order an election to be held upon 
the question whether or not such bonds 
should be issued, provided the notice re- 
quired by law was duly published. 
Heilbron v. Mayor of Cuthbert, 96 Ga. 312, 
23 S.E. 206 (1895). 

No authority to issue bonds for past 
indebtedness. Mayor of Macon v. Jones, 
122 Ga. 455, 50 S.E. 340 (1905). 

When separate submissions re- 
quired. — If it can be said that the 
proposed improvements are not naturally 
related or connected, then it is clear that 
separate submissions are required; if, on 
the other hand, the several parts of the 
project are plainly so related that, united, 
the parts form but one rounded whole, it is 
equally clear that the parts may be 
grouped together and submitted as one 
proposition. Miles v. State, 96 Ga. App. 
610, 101 S.E.2d 173 (1957). 
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Issue of bonds in installments. — 
Nothing in the Constitution or this section 
is inconsistent with authorization of an 
issue of bonds in installments and the levy 
of the tax for the payment of each install- 
ment in the year of the bond’s issue. Brady 
v. City of Atlanta, 17 F.2d 764 (5th Cir. 
1927). 

Cited in Houston v. Thomas, 168 Ga. 
67, 146 S.E. 908 (1929); Gibbs v. Ty Ty 
Consol. Sch. Dist., 168 Ga. 379, 147 S.E. 
764 (1929); Lumpkin v. State, 73 Ga. App. 
229, 36 S.E.2d 123 (1945); Hattrich v. 
State, 116 Ga. App. 281, 156 S.E.2d 925 
(1967); Luther v. DeKalb County, 229 Ga. 
18, 189 S.E.2d 387 (1972). 


Sufficiency of Notice 


Requirements as to notice manda- 
tory. — Law requiring notice to be given 
in a certain way is mandatory, and a 
failure to comply with the law vitiates the 
election, if objection is raised at the proper 
time and in the proper way. Irvin v. Greg- 
ory, 86 Ga. 605, 13 S.E. 120 (1891); Davis 
v. Dougherty County, 116 Ga. 491, 42 S.E. 
764 (1902). 

Failure to use explicit language 
treated as irregularity. — Though the 
notice of the election provided for by an 
Act may not be in the clearest and most 
unequivocal terms, when the terms of the 
notice were such as to show that the 
question was necessarily to be passed 
upon in the election, the failure to use 
more explicit language in this respect (the 
notice as to all other matters being suffi- 
cient) will, after the election has taken 
place and after the bonds, in pursuance of 
its result, have been issued and sold and 
the bonds’ proceeds applied as required by 
the Act, be treated as a mere irregularity 
not invalidating the bonds, and one of 
which it is too late for a taxpayer who 
participated in the election and who had 
knowledge of all the facts to complain. 
Brand v. Town of Lawrenceville, 104 Ga. 
486, 30 S.E. 954 (1898). 

Inadvertently omitting last publi- 
cation treated as mere irregularity. — 
When the advertisement prescribed was 
published once a week for four weeks, and 
the last publication was inadvertently 
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omitted but the other three were duly 
made, the omission may be treated as a 
mere irregularity, if more than two-thirds 
of the qualified voters actually voted, and 
if the result has been acquiesced in until 
after action has been taken on the faith 
thereof by which substantial rights have 
arisen. Irvin v. Gregory, 86 Ga. 605, 13 
S.E. 120 (1891). 

Ordinance not meeting require- 
ments of this section void. — If notice 
be given under an ordinance prescribing 
the items of the notice and the ordinance 
does not meet the requirements set forth 
in this section, both the ordinance and the 
notice are void and of no effect. Wilkins v. 
City of Waynesboro, 116 Ga. 359, 42 S.E. 
767 (1902); Shinall v. City of Cartersville, 
144 Ga. 219, 87 S.E. 290 (1915); Scott Sch. 
Dist. v. Carter, 28 Ga. App. 412, 111 S.E. 
216, cert. denied, 28 Ga. App. 819 (1922). 

Amount of bonds to be issued and 
for what purpose. — Notice which pro- 
vides that a given amount should be used 
for the purpose of building a school, and 
another amount for the improvement of 
the water plant, and the surplus, if any, to 
be used by the mayor and council in such 
a manner as the mayor and council might 
see fit, does not meet the legal require- 
ments of a notice which shall specify 
“what amount of bonds are to be issued, 
and for what purpose.” Smith v. Mayor of 
Dublin, 113 Ga. 833, 39 S.E. 327 (1901). 

Need to state amount of debt to be 
incurred. — Even if no legislation is 
necessary to authorize a municipal corpo- 
ration to hold an election to determine 
whether a debt other than a bonded in- 
debtedness shall be incurred, an election 
held pursuant to an ordinance and notice 
which does not state the amount of the 
debt to be incurred will not be sufficient to 
authorize the execution of a contract in- 
curring an indebtedness. City Council v. 
Dawson Waterworks Co., 106 Ga. 696, 32 
S.E. 907 (1899). 

Degree of specificity of bond pur- 
pose. — When the order and notice of 
election stated that the proceeds were 
used in improving and constructing the 
public roads on a certain county naming 
the roads to be improved and the order in 
which the roads were to be worked, such 
statement is sufficient under this section 
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requiring that the purpose for which the 
bonds were to be issued should be stated. 
Moody v. Board of Comm'rs, 29 Ga. App. 
21, 113 S.E. 103 (1922). 

Notice of bond election was not subject 
to the criticism that the notice indicated 
that the bonds were to be voted for the 
purpose of providing funds for two or more 
distinct purposes, when the purposes 
stated were all related to providing addi- 
tions and improvements to school facili- 
ties in the county. Miles v. State, 96 Ga. 
App. 610, 101 S.E.2d 173 (1957). 

Publication in paper used by sher- 
iff. — Notice of election for issuance of 
bonds must be in paper in which sheriff 
publishes the sheriff's advertisements. 
Coffee v. Ragsdale, 112 Ga. 705, 37 S.E. 
968 (1901); Scott Sch. Dist. v. Carter, 28 
Ga. App. 412, 111 S.E. 216, cert. denied, 28 
Ga. App. 819 (1922). 

Requirement of publication for 30 
days. — If the publication was made only 
twice, on January 21 and February 4, and 
the election was held on February 5, this 
was not a compliance with the require- 
ments of the law. Bowen v. Mayor of 
Greenesboro, 79 Ga. 709, 4 S.E. 159 
(1887). 

When it appeared that an election was 
held on Saturday, January 23, and that 
notice thereof had been published in the 
proper newspaper once a week for six 
weeks, beginning on Friday, December 18, 
and ending on Friday, January 22, since 
the notice was inserted the first time at 
least 30 days before the date of the elec- 
tion and as nearly that precise number of 
days immediately preceding such date as 
was possible under the circumstances, the 
fact that the publication began more than 
30 days prior to such date was immaterial 
and afforded taxpayers no cause for at- 
tacking the validity of the notice. Clark v. 
Union Sch. Dist., 36 Ga. App. 80, 135 S.E. 
318 (1926). 

Publication of Act does not comply 
with requirements as to notice. — 
Fact that a local Act was published before 
the day of the election, and that the notice 
prescribed the amount of the bonds, the 
interest thereon, and when the bonds 
were to be paid off, was not a sufficient 
compliance with this section; nor was the 
fact that, out of 189 voters, only 17 voted 
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against the measure, a sufficient answer 
to the illegality of the notice. Bowen v. 
Mayor of Greenesboro, 79 Ga. 709, 4 S.E. 
159 (1887). 

Notice affecting custodian of funds. 
— Bank as custodian of the proceeds of 
county bonds is chargeable with the notice 
given under this section as to the purpose 
of the bond issue and must not permit the 
funds to be used for other purposes. Bank 
of Chatsworth v. Hagedorn Constr. Co., 
162 Ga. 488, 134 S.E. 310 (1926). 

Ordinance not meeting require- 
ments of this section void. Allen v. City 
of Atlanta, 166 Ga. 28, 142 S.E. 262 
(1928). 

Reduction of amount before valida- 
tion. — When the election was regular as 
to all the requirements except that the 
amount exceeded the constitutional limit, 
the judge erred in reducing the amount of 
the bonds issued to a sum within such 
limit and then declaring the issuance of 
such bonds would be allowed. Berrien 
County v. Paulk, 150 Ga. 829, 105 S.E. 491 
(1920). 

When petition did not present ques- 
tion whether notice was illegal be- 
cause amount was unconstitutional, in- 
junction would not lie to restrain the 
authorities from issuing a less and proper 
amount. Heilbron v. Mayor of Cuthbert, 
96 Ga. 312, 23 S.E. 206 (1895). 

When intervenors did not raise point 
that bonds were in excess of constitutional 
limit the intervenors’ cannot, in the inter- 
venors’ bill of exceptions, assign this as 
error. Sewell v. City of Tallapoosa, 145 Ga. 
19, 88 S.E. 577 (1916). 

Amount of interest. — Specifying that 
interest is to be paid annually is not 
sufficient; failure to specify the amount to 
be paid renders the notice defective. 
Mayor of Athens v. Hemerick, 89 Ga. 674, 
16 S.E. 72 (1892); Mayor of Perry v. 
Norwood, 99 Ga. 300, 25 S.E. 648 (1896); 
City of Thomasville v. Thomasville Elec. 
Light & Gas Co., 122 Ga. 399, 50 S.E. 169 
(1905). 

Exact gross sum of interest not nec- 
essary. — It is not essential to the valid- 
ity of the notice that the notice should 
state the precise gross sum, in dollars and 
cents, to be annually paid as interest; the 
facts actually stated furnishing a basis by 
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which a calculation could be easily and 
readily made showing the exact amount of 
interest to be paid. Ponder v. Mayor of 
Forsyth, 96 Ga. 572, 23 S.E. 498 (1895). 

Notice need not specify price of 
bonds. — Notice is not invalid because 
the price at which the bonds are to be sold 
is not stated therein. Wimberly v. County 
of Twiggs, 116 Ga. 50, 42 S.E. 478 (1902). 

Notice silent as to collection of an- 
nual tax. — Fact that the notice of the 
bond election was silent as to the collec- 
tion of the annual tax affords no reason 
why the bonds should not be validated. 
Woodall v. Town of Adel, 122 Ga. 301, 50 
S.E. 102 (1905); Oliver v. City of Elberton, 
124 Ga. 64, 52 S.E. 15 (1905). 

Advertisement taken as best evi- 
dence of intentions of fund use. — 
Advertisement, a copy of which was at- 
tached to a petition as an exhibit, was the 
best evidence of the intention of the school 
board with respect to the use of the bond 
funds. In the absence of allegations of 
facts showing that the board had a secret, 
undisclosed intention to use the funds for 
some purpose other than that indicated by 
the advertisement or facts showing the 
deliberate perpetration of a fraud on the 
voters by the board, this advertisement 
must be taken as the best evidence of the 
board’s intention with respect to the use of 
these funds. Miles v. State, 96 Ga. App. 
610, 101 S.E.2d 173 (1957). 


Special and General Laws 


Local Act prescribing different 
manner of election is void as conflict- 
ing with general law. County of Dougherty 
v. Boyt, 71 Ga. 484 (1883). 

Special law not void when the law 
merely prescribes additional require- 
ments. — Special law which is void is one 
in conflict with a general law, and not one 
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in harmony with the special and prescrib- 
ing additional matters in regard to the 
election not in conflict with the general 
law. A special law providing that notice be 
published in an official gazette is con- 
strued in regard as to the general law as 
to what notice should contain. Farmer v. 
Mayor of Thomson, 133 Ga. 94, 65 S.E. 
180 (1909). 

Election under local Act must fol- 
low section. — Election under local Act 
making provision that in case of a school 
district the board of trustees of that dis- 
trict shall call the election on the question 
of whether the trustees shall incur a 
bonded debt to build and equip a school- 
house must be concluded as provided by 
former Civil Code 1910, § 440 et seq. (see 
now O.C.G.A. § 36-82-1 et seq.). Jennings 
v. New Bronwood Sch. Dist., 156 Ga. 15, 
118 S.E. 560 (1923). 

Local law concerning registration 
applies only to elections specified. — 
Local law for the registration of voters ina 
given county which declares it unlawful to 
vote at any election without having first 
registered, and then proceeds to require 
registration biennially in those years in 
which elections are held for Governor, 
members of Congress and of the General 
Assembly applies only to elections for the 
officers designated, leaving the general 
law to operate upon elections under this 
section. Kaigler v. Roberts, 89 Ga. 476, 15 
S.E. 542 (1892). 

Local Act concerning registration 
only for election of officers. — When 
an Act contemplates a system of registra- 
tion for only one election annually, and 
consequently that system is confined to 
the election of municipal officers at an 
election held to determine the question of 
issuing bonds, there is no statutory re- 
quirement upon the municipal authorities 
to order registration as a preliminary to 
this election. Howell v. Mayor of Athens, 
91 Ga. 139, 16 S.E. 966 (1893). 


OPINIONS OF THE ATTORNEY GENERAL 


County school bond referendum. — 
County school board is empowered to au- 
thorize the calling of a school bond refer- 
endum which the county election superin- 
tendent shall then call by publishing the 


appropriate notice. 1985 Op. Atty Gen. 
No. 85-18. 

Bond referendum may be held on 
date of presidential preference pri- 
mary, but the bond referendum should be 
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placed on a separate ballot so that voters 
need not request a party ballot to vote 
only in the referendum. 1975 Op. Att’y 
Gen. No. 75-132. 

Appropriate use of bond proceeds 
and savings generated by bond 
refundings. — Georgia Constitution and 
Georgia statutes do not provide any lati- 
tude to use bond proceeds for additional 
capital expenditures whether or not the 
proceeds are spent on projects which may 
have been approved by the voters at the 
time of the original bond referendum. Ac- 
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cordingly, all proceeds generated at clos- 
ing of the refunding issue should be spent 
on the costs of the refunding or used to 
pay principal, interest, and premiums on 
the refunded debt. Furthermore, a new 
tax levy appropriately sized to retire the 
new refunding bonds should be provided 
for prior to issuance of the refunding 
bonds. If any excess proceeds result from 
the new tax levy, such excess proceeds 
shall not be available for transfer to capi- 
tal projects until all refundings are re- 
paid. 1994 Op. Att’y Gen. No. 94-8. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 113 et seq., 
126 et seq., 142. 

C.J.S. — 20 C.J.S., Counties, § 354 et 
seq. 64A C.J.S., Municipal Corporations, 
§ 2145 et seq. 

ALR. — Change in law as to municipal 
bonds as affecting bonds previously autho- 
rized or voted, but not issued, 19 A.L.R. 
1055. 

Estoppel to deny validity of municipal 
bonds issued under an unconstitutional 
statute, 37 A.L.R. 1310. 

Sale of municipal or other public bonds 
at less than par or face value, 91 A.L.R. 7; 
162 A.L.R. 396. 

Effect of inclusion in call for election, or 
in proposal for bond issue submitted to 
people, of unauthorized method of pay- 
ment or retirement, 93 A.L.R. 362. 

Funding or refunding obligations as 
subject to conditions respecting limitation 
of indebtedness or approval by voters, 97 
A.L.R. 442. 

Mistake, ambiguity, or omission in 
statement as to indebtedness, in call for 
election or proposal for bond issue, as 
affecting validity of election or bonds is- 
sued pursuant thereto, 116 A.L.R. 1258. 


Statement regarding cost of proposed 
public improvement in ballot for special 
election in that regard, 117 A.L.R. 892. 

Power and discretion of officer or board 
authorized to issue bonds of governmental 
unit as regards terms or conditions to be 
included therein, 119 A.L.R. 190. 

Rights and obligations arising out of bid 
for municipal bond issue, 139 A.L.R. 1047. 

Constitutional or statutory requirement 
of prior approval by electors of issuance of 
bonds or incurring of indebtedness, by 
municipality, county, or state, as applica- 
ble to bonds or other instruments not 
creating indebtedness, 146 A.L.R. 604. 

Validity, within authorized debt, tax, or 
voted limit, of bond issue in excess of 
amount permitted by law, 175 A.L.R. 823. 

Validity of submission of proposition to 
voters at bond election as affected by in- 
clusion of several structures or units, 4 
A.L.R.2d 617. 

Validity of municipal bond issue as 
against owners of property annexation of 
which to municipality became effective 
after date of election at which issue was 
approved by voters, 10 A.L.R.2d 559. 


36-82-2. Voting in election for bonded debt; returns and decla- 
ration of election result. 


The election provided for in Code Section 36-82-1 shall be held at all 
the voting or election precincts within the limits of the county, munic- 
ipal corporation, or political subdivision and shall be held by the same 
persons, in the same manner, and under the same rules and regulations 
that elections for officers of the county, municipal corporation, or 
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political subdivision are held. The returns shall be made to the officers 
calling or ordering the election. Such officers, in the presence of and 
together with the several managers, who shall bring up the returns, 
shall consolidate the returns and declare the result. 


History. — Ga. L. 1878-79, p. 40, § 2; 
Code 1882, § 508j; Civil Code 1895, 


§ 378; Civil Code 1910, § 441; Code 1933, 
§ 87-202. 


JUDICIAL DECISIONS 


Independent issues cannot be sub- 
mitted as single question. — When 
several distinct and independent proposi- 
tions for the issuing of bonds by a munic- 
ipality are submitted to the qualified vot- 
ers of a town or city, provision should be 
made in the submission for a separate 
vote upon each. They cannot be lawfully 
combined and submitted to the voters as a 
single question. Rea v. City of LaFayette, 
130 Ga. 771, 61 S.E. 707 (1908). 

When contract entered into was 
submitted with other distinct propo- 
sitions to the voters in an unauthorized 
manner, the contract may be declared void 
at the instance of the city. Americus Ry. & 
Light Co. v. Mayor of Americus, 136 Ga. 
25, 70 S.E. 578 (1911). 

Question of establishing school and 
incurring debt submitted at same 
time. — Question of establishing and 
maintaining school by local taxation and 
of authorizing town to incur a debt by 
issuing bonds for purpose of purchasing 
school property may be submitted to the 
qualified voters of the town at one and the 
same election, if the Act passed for this 
purpose be so framed as to accomplish this 
end. Brand v. Town of Lawrenceville, 104 
Ga. 486, 30 S.E. 954 (1898). 

Issue foreign to the matter of debt 
cannot be submitted to voters with a 
question of creating the debt, although the 
question as to the establishment of the 
enterprise for which the debt is to be 
incurred may be submitted with the ques- 
tion of incurring the debt. Cain v. Smith, 
117 Ga. 902, 44 S.E. 5 (1903). 

Joint canvass of returns by mayor, 
councilmen, and managers. — When 
on the day succeeding the election the 
mayor and councilmen, duly assembled, 
called into the meeting the managers of 
the election and jointly with them can- 


vassed the returns and declared the result 
of the election, and in pursuance of such 
Act the mayor and councilmen passed a 
resolution reciting the declaration of the 
result in the manner indicated, this was a 
sufficient compliance with this section in 
regard to a joint declaration of the result 
of such election, and, consequently, a copy 
of the resolution was admissible upon 
proceedings to validate the bonds. Sewell 
v. City of Tallapoosa, 145 Ga. 19, 88 S.E. 
577 (1916). 

Irregularity in registering voters. 
— If there was some irregularity in the 
manner of registering a few voters, but it 
did not appear that such persons voted in 
the election, or that the persons were in 
fact not qualified to register, or that such 
irregularity affected the result, this fur- 
nished no cause for declaring the election 
void, and refusing to validate bonds au- 
thorized thereby. Brumby v. City of Mari- 
etta, 132 Ga. 408, 64 S.E. 321 (1909). 

Violation of directory provisions of 
city charter concerning influencing 
voters. — Violation of directory provi- 
sions of a city charter (concerning influ- 
encing voters) by some persons and a 
failure to enforce them by the election 
managers did not operate to invalidate 
the entire bond election, it not appearing 
that the result would have been otherwise 
had there been a compliance with such 
provisions. Brumby v. City of Marietta, 
132 Ga. 408, 64 S.E. 321 (1909). 

Consolidated returns prima facie 
correct. — When the duly elected man- 
agers of a municipal election held in a city, 
for the purpose of determining whether or 
not bonds should be issued for municipal 
purposes, submitted the consolidated re- 
turns to the mayor and general council of 
such city, “and consolidated and the result 
declared,” showing that the election re- 
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sulted in favor of bonds, such consolida- 
tion was prima facie correct. Brown v. City 
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of Atlanta, 152 Ga. 283, 109 S.E. 666 
(1921). 


OPINIONS OF THE ATTORNEY GENERAL 


Bond elections must be held in 
strict conformity with laws governing 
the elections. 1962 Op. Att’y Gen. p. 194. 

Election concurrent with general 
election. — School bond election called 
by county board of education may be held 
concurrently with general election. 1965 
Op. Att’y Gen. No. 65-9. 

County superintendent of elections 
is proper person to conduct a school 
bond referendum and should certify the 
returns to the county board of education. 
1985 Op. Att’y Gen. No. 85-18. 


Bond referendum may be held on 
date of presidential preference pri- 
mary, but the bond referendum should be 
placed on a separate ballot that voters 
need not request a party ballot to vote 
only in the referendum. 1975 Op. Att’y 
Gen. No. 75-132. 

Ballots in school bond elections 
shall be furnished and election manag- 
ers appointed by county board of educa- 
tion. 1950-51 Op. Att’y Gen. p. 44. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 133 et seq. 
C.J.S. — 64A C.J.S., Municipal Corpo- 


ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 


rations, § 2145 et seq. 


36-82-3. Issuance of bonds upon favorable election vote; ordi- 
nance or resolution authorizing refunding bonds; issu- 
ance, content, and form of refunding bonds. 


(a) When notice has been given and the election has been held, in 
accordance with Code Section 36-82-2, if the requisite majority of those 
qualified voters of the county, municipality, or political subdivision 
voting at the election vote for bonds, then the authority to issue the 
bonds in accordance with Article IX, Section V, Paragraph I or II of the 
Constitution of Georgia is given to the proper officers of the county, 
municipality, or political subdivision. 


(b) The ordinance or resolution of the governing body of the county, 
municipality, or other political subdivision of this state authorizing the 
issuance of general obligation refunding bonds in accordance with the 
terms and conditions of subsection (f) of Code Section 36-82-1 may be 
adopted at a regular or special meeting by a majority of the members of 
the governing body and, unless otherwise provided therein, such 
resolution or ordinance shall take effect immediately and need not be 
laid over or published or posted. 


(c) General obligation refunding bonds may be issued in one or more 
series; may bear such date or dates; may mature at such time or times, 
and bear interest at such rate or rates per annum, payable at such time 
or times, subject to the limitations contained in subsection (f) of Code 
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Section 36-82-1, pertaining to the final maturity date and maximum 
interest rate for such refunding bonds; may be payable in such medium 
of payment at such place or places; may be in such denomination or 
denominations; may be in such form, either coupon or registered; may 
carry such registration, conversion, and exchangeability privileges; 
may be subject to such terms of redemption, with or without a premium; 
may be executed in such manner; and may contain such terms, 
covenants, and conditions as the ordinance or resolution authorizing 
the issuance of such refunding bonds may provide. All general obliga- 
tion refunding bonds issued under this article bearing the signature of 
officers in office on the date of the signing thereof shall be valid and 
binding, notwithstanding that before delivery thereof and payment 
therefor such officers whose signatures appear thereon shall have 
ceased to be officers of the governmental body issuing the bonds. 
Pending the preparation of the definitive bonds, interim receipts, in 
such form and with such provisions as the governing body may 
determine, may be issued to the purchaser or purchasers of bonds to be 
issued under this article. Such refunding bonds and interim receipts 
shall be negotiable for all purposes. Such refunding bonds shall be and 


are declared to be nontaxable for any and all purposes. 


History. — Ga. L. 1878-79, p. 40, § 3; 
Code 1882, § 508k; Civil Code 1895, 
§ 379; Civil Code 1910, § 442; Code 1933, 
§ 87-203; Ga. L. 1983, p. 3, § 57; Ga. L. 
1984, p. 1362, § 2. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided: “The provisions of this Act 
[which amended this Code section] shall 
be liberally construed to effect the pur- 
poses hereof, and insofar as the provisions 


of this Act may be inconsistent with the 
provisions of the Georgia Constitution un- 
der circumstances where the General As- 
sembly has been granted the power by law 
to enlarge or restrict such provisions of 
the Constitution or the provisions of any 
law, including any general, local, or spe- 
cial Act of the General Assembly creating 
or activating any municipality, this Act 
shall control.” 


JUDICIAL DECISIONS 


Authority to issue bonds. — Former 
Civil Code 1910, § 442 (see now O.C.G.A. 
§ 36-82-3) gave express authority to issue 
bonds when the notice required by former 
Civil Code 1910, § 440 (see now O.C.G.A. 
§ 36-82-1) was given and the election held 
in accordance with former Civil Code 
1910, § 441 (see now O.C.G.A. § 36-82-2). 
Cowart v. City of Waycross, 159 Ga. 589, 
126 S.E. 476 (1925). 

This section must be given effect, 
subject to the change as made by Ga. 
Const. 1945, Art. VII, Sec. VII, Para. V 
(see now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I), in reference to the proportion of 
qualified voters necessary to authorize a 


bond issue; and no further enabling Act is 
necessary. McKnight v. City of Decatur, 
200 Ga. 611, 37 S.E.2d 915 (1946). 

County may issue bonds only when 
Constitution and laws complied with. 
— County may issue bonds to be paid for 
with funds derived from public taxation, 
and procure a judgment of the court con- 
firming and validating the bonds, only 
when the Constitution and laws of the 
state have been fully complied with. Rich- 
ter v. Chatham County, 146 Ga. 218, 91 
S.E. 35 (1916). 

Provision for annual tax must be 
made before bonds sold. — After the 
bonds have been validated, a provision for 
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an annual tax must be made before the 
bonds can be sold and the debt be thereby 
actually incurred. Woodall v. Town of Adel, 
122 Ga. 301, 50 S.E. 102 (1905); Oliver v. 
City of Elberton, 124 Ga. 64, 52 S.E. 15 
(1905). 

Past indebtedness. — Voters cannot 
authorize a bond issued for past indebted- 
ness of a municipality. The voters must 
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pass on the debt to be incurred. Mayor of 
Macon v. Jones, 122 Ga. 455, 50 S.E. 340 
(1905). 

Bonds may be payable in gold or 
lawful money. — It is lawful to make the 
proposed bonds “payable in gold, or lawful 
money of the United States, at the option 
of the holder.” Heilbron v. Mayor of 
Cuthbert, 96 Ga. 312, 23 S.E. 206 (1895). 


OPINIONS OF THE ATTORNEY GENERAL 


School bond issue requires assent 
consisting of simply majority of those 


qualified voters in school bond election. 
1963-65 Op. Att’y Gen. p. 769. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 139 et seq., 
164. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2153 et seq. 

ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 

Negotiability of municipal bonds as af- 
fected by reference to fund from which 
they are to be paid, 42 A.L.R. 1027. 


Right to call governmental bonds in 
advance of their maturity, 109 A.L.R. 988. 

Effect of delay after authorization by 
voters on power of governmental unit to 
issue bonds, 135 A.L.R. 768. 

Validity, within authorized debt, tax, or 
voted limit, of bond issue in excess of 
amount permitted by law, 175 A.L.R. 823. 

Rescission of vote authorizing school 
district or other municipal bond issue, 
expenditure, or tax, 68 A.L.R.2d 1041. 


36-82-4. Action for collection of bonds by holders. 


When the bonds become due, the owners thereof, if necessary, may 
enforce their collection by action in the proper court. 


History. — Ga. L. 1878-79, p. 40, § 5; 
Code 1882, § 508m; Civil Code 1895, 


§ 381; Civil Code 1910, § 444; Code 1933, 
§ 87-205. 


JUDICIAL DECISIONS 


Promissory note given by munici- 
pal corporation is invalid even in the 
hands of a bona fide endorsee for value 
before the note became due and although 
all but one of the notes had been paid this 


does not prevent the corporation from 
setting up the illegality of the contract in 
defense to a suit on the note. Town of 
Wadley v. Lancaster, 124 Ga. 354, 52 S.E. 
335 (1905). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 309, 382, 
394. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2203 et seq. 


ALR. — Negotiability of municipal 
bonds as affected by reference to fund 
from which they are to be paid, 42 A.L.R. 
1027. 

Priority or preference as between differ- 
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ent issues of bonds of municipalities or actions on public securities or obligations 
political subdivisions, absent express pro- to be paid out of special or particular fund, 
visions in that regard, 108 A.L.R. 1018. 50 A.L.R.2d 271. 

When limitations begin to run against 


36-82-4.1. Advertisement of bond elections in counties having 
population of 400,000 to 500,000; use of bond funds. 


(a) In addition to the requirements of Code Sections 36-82-1 through 
36-82-4 governing elections for the issuance of bonds, in all counties of 
this state having a population of not less than 400,000 nor more than 
500,000 according to the United States decennial census of 1990 or any 
future such census, every legal advertisement of a bond election shall 
contain a reference that any brochures, listings, or other advertise- 
ments issued by the governing body in such counties, or by any other 
person, firm, corporation, or association with the knowledge and 
consent of the governing body, shall be deemed to be a statement of 
intention of the governing body concerning the use of the bond funds; 
and such statement of intention shall be binding on the governing body 
and shall limit the expenditure of any such bond funds to the purpose 
specified in such statement of intention, unless the governing body uses 
such bond funds for the retirement of bonded indebtedness in the 
manner provided by subsection (b) of this Code section. Such statement 
of intention shall also be set forth in the resolution pursuant to which 
such bonds are issued. 


(b) The governing body in the counties specified in subsection (a) of 
this Code section may, by a two-thirds’ vote, declare any project which 
has been proposed pursuant to a statement of intention provided for in 
subsection (a) of this Code section to be unnecessary. In that event, the 
governing body shall use such bond funds for the payment of all or any 
part of the principal and interest on any bonded indebtedness of such 
county then outstanding. 


(c) In the counties specified in subsection (a) of this Code section, 
interest received from bond funds which have been invested and 
surpluses from the overestimated projects shall be used first to com- 
plete underestimated projects; and all remaining funds received from 
interest and overestimated projects shall be used for other projects or 
improvements which the governing body in such counties may deem 
necessary and which are encompassed within the language of the 
statement of purpose in the election notice. Any meetings of any 
governing bodies at which any bond fund allocation is made shall be 
open to the public. Such meetings shall be announced to the news media 
in advance and shall be open to the news media. 


(d) In the counties specified in subsection (a) of this Code section, 90 
percent of the net proceeds received from sale of the bonds less: 
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(1) Amounts allocated to the payment of bond issuance expenses; 
(2) Amounts allocated for purchase of furnishings and equipment; 
(3) Amounts allocated for contingencies; and 


(4) Amounts allocated for work to be performed by employees of 
the issuing entity and materials and equipment therefor 


shall be obligated for payment pursuant to a contract or contracts 
within 36 months from the date of issuance and delivery of such bonds. 
The remaining bond proceeds shall either be obligated pursuant to a 
contract or contracts or actually expended within 48 months from the 
date of issuance and delivery of such bonds. Any bond proceeds not 
expended or obligated within 48 months from the date of issuance and 
delivery of such bonds shall be paid to the sinking fund for the 
retirement of the bonds issued. For purposes of this subsection, land 
which is being acquired through condemnation proceedings shall be 
considered obligated for payment pursuant to a contract in an amount 
equal to the sum of moneys deposited with the court pursuant to a 
special master or other appropriate judicial proceedings. The provisions 
of this subsection shall apply to all general obligation bonds issued and 
delivered on or after December 1, 1986. 


History. — Code 1933, § 87-201.1, en- Code Commission notes. — Pursuant 
acted by Ga. L. 1981, p. 1439, § 1; Ga. L. to Code Section 28-9-5, in 1988, a colon 
1982, p. 3, § 36; Ga. L. 1988, p. 1921,§ 1; was added at the end of the introductory 
Ga. L. 1992, p. 1232, § 1. paragraph of subsection (d). 


36-82-4.2. Expenditure of bond funds for purposes other than 
stated in public bond notice. 


(a) When, subsequent to the issuance of any bonds pursuant to the 
provisions of this article, the governing authority of any county, 
municipal corporation, or political subdivision adopts by a two-thirds’ 
majority vote a resolution declaring that: 


(1) A portion of the bond funds remains after the purpose stated in 
the notice required by subsection (b) of Code Section 36-82-1 has been 
achieved or accomplished; 


(2) The purpose stated in such notice is no longer necessary; or 


(3) Circumstances have changed such that the expenditure of all 
or part of such bond funds is no longer practicable or feasible, 


the governing authority shall be authorized to expend such bond funds, 
including interest, for purposes of a nature substantially similar to the 
purpose stated in such notice or to reduce the bonded indebtedness of 
the county, municipality, or political subdivision. 
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(b) Not sooner than ten days prior to expending bond funds as 
provided in subsection (a) of this Code section, the governing authority 
shall cause to be published once in the official county organ a copy of the 
resolution adopted pursuant to subsection (a) of this Code section, 
which resolution shall set forth the reason the bond funds were not 
expended for the original purpose and shall state the purpose for which 
such funds will be expended. In addition, the governing authorities 
shall cause a copy of such resolution to be sent by registered or certified 
mail or statutory overnight delivery to any trustee for bondholders or 


other paying agent. 


History. — Code 1981, § 36-82-4.2, en- 
acted by Ga. L. 1990, p. 1441, § 1; Ga. L. 
2000, p. 1589, § 3. 

Editor’s notes. — Ga. L. 2000, p. 1589, 


§ 16, not codified by the General Assem- 
bly, provides that the amendment of this 
Code section is applicable with respect to 
notices delivered on or after July 1, 2000. 


OPINIONS OF THE ATTORNEY GENERAL 


Construction of school administra- 
tion, maintenance, and storage facil- 
ities. — Proceeds of general obligation 
bonds issued under O.C.G.A. §§ 20-2-430 
and 20-2-431 may not be used for school 
administration, maintenance, and storage 


facilities, but bonds may be issued for 
such purposes upon compliance by the 
county school board with the notice and 
purpose requirements set forth in 
0.C.G.A. Ch. 82, T. 36. 1998 Op. Atty Gen. 
No. 98-12. 


36-82-5. Destruction of unsold bonds. 


When any county, municipality, or political subdivision of this state 


has issued bonds under the authority of Article IX, Section V, Para- 
graph I, II, or III of the Constitution of Georgia and laws passed in 
pursuance thereof and when, after the bond issue is authorized and the 
bonds are printed, any of the bonds authorized and printed are not sold 
for any reason, the governing authorities of the county, municipality, or 
political subdivision may destroy the unsold bonds in the manner and 


under the conditions set out in Code Section 36-82-6. 


History. — Ga. L. 1941, p. 426, § 1; Ga. 
L. 1983, p. 3, § 57; Ga. L. 1984, p. 1362, 
§ 3. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided: “The provisions of this Act 
[which amended this Code section] shall 
be liberally construed to effect the pur- 
poses hereof, and insofar as the provisions 
of this Act may be inconsistent with the 


provisions of the Georgia Constitution un- 
der circumstances where the General As- 
sembly has been granted the power by law 
to enlarge or restrict such provisions of 
the Constitution or the provisions of any 
law, including any general, local, or spe- 
cial Act of the General Assembly creating 
or activating any municipality, this Act 
shall control.” 
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36-82-6. Notice, hearing, order of court, and affidavit of two 
disinterested witnesses as to destruction of bonds; 
compensation of witnesses; payment of costs of pro- 
ceedings. 


(a) The governing authorities of the county, municipal corporation, or 
political subdivision shall publish a notice, once a week for four 
consecutive weeks, in the newspaper in which county advertisements 
are usually published in the county or in the county in which the 
municipal corporation or political subdivision is located. The notice 
shall indicate that the unsold bonds will be destroyed at the time and at 
the place in the county, municipal corporation, or political subdivision 
stated in the notice. 


(b) If no objection is filed by a taxpayer of the county, municipal 
corporation, or political subdivision with the clerk of the superior court 
of the county or of the county in which the municipal corporation or 
political division is located, at least five days before the date stated in 
the notice, or if such objection is filed and the judge of the superior 
court, after hearing, determines the objection to be without merit, the 
judge of the superior court shall order the unsold bonds destroyed by 
fire at the time and place stated in the notice or at the time and place 
stated in the order of the court. 


(c) The judge shall also name two disinterested witnesses, who are 
neither officers nor employees of the county, municipal corporation, or 
political subdivision, to attend the destruction of the bonds, whose 
affidavits, filed with the clerk of the superior court, shall be prima-facie 
evidence that the bonds have been destroyed. The affidavits of the 
witnesses shall be preserved as records of the office of the clerk of the 
superior court. The witnesses shall be compensated for their services in 
the amount of $5.00 each. 


(d) All costs of such proceedings shall be paid by the county, munic- 
ipal corporation, or political subdivision, except where an objection filed 
is determined to be without merit, in which case costs of the pleadings, 
hearings, and judgment on the objection shall be taxed against the 
person objecting. 


History. — Ga. L. 1941, p. 426, § 2. 


36-82-7. Authorized investments for bond proceeds. 


The proceeds of any bonds issued by any county, municipal corpora- 
tion, school district, or other political subdivision of this state or any 
portion thereof or any authority or other public body corporate and 
politic created under the Constitution or laws of this state may, from 
time to time, be placed for investment and reinvestment in the local 
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government investment pool created in Chapter 83 of this title by the 
governing authorities of the county, municipal corporation, school 
district, political subdivision, authority, or body or be invested and 
reinvested by the governing authorities of the county, municipal corpo- 
ration, school district, political subdivision, authority, or body in the 
following securities, and no others: 


(1) Bonds or obligations of such county, municipal corporation, 
school district, political subdivision, authority, or body or bonds or 
obligations of this state or other states or of other counties, municipal 
corporations, and political subdivisions of this state; 


(2) Bonds or other obligations of the United States or of subsidiary 
corporations of the United States government which are fully guar- 
anteed by such government; 


(3) Obligations of and obligations guaranteed by agencies or in- 
strumentalities of the United States government, including those 
issued by the Federal Land Bank, Federal Home Loan Bank, Federal 
Intermediate Credit Bank, Bank for Cooperatives, and any other 
such agency or instrumentality now or hereafter in existence; pro- 
vided, however, that all such obligations shall have a current credit 
rating from a nationally recognized rating service of at least one of 
the three highest rating categories available and have a nationally 
recognized market; 


(4) Bonds or other obligations issued by any public housing agency 
or municipal corporation in the United States, which such bonds or 
obligations are fully secured as to the payment of both principal and 
interest by a pledge of annual contributions under an annual contri- 
butions contract or contracts with the United States government, or 
project notes issued by any public housing agency, urban renewal 
agency, or municipal corporation in the United States which are fully 
secured as to payment of both principal and interest by a requisition, 
loan, or payment agreement with the United States government; 


(5) Certificates of deposit of national or state banks located within 
this state which have deposits insured by the Federal Deposit 
Insurance Corporation and certificates of deposit of federal savings 
and loan associations and state building and loan or savings and loan 
associations located within this state which have deposits insured by 
the Savings Association Insurance Fund of the Federal Deposit 
Insurance Corporation or the Georgia Credit Union Deposit Insur- 
ance Corporation, including the certificates of deposit of any bank, 
savings and loan association, or building and loan association acting 
as depository, custodian, or trustee for any such bond proceeds. The 
portion of such certificates of deposit in excess of the amount insured 
by the Federal Deposit Insurance Corporation, the Savings Associa- 
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tion Insurance Fund of the Federal Deposit Insurance Corporation, 
or the Georgia Credit Union Deposit Insurance Corporation, if any, 
shall be secured by deposit, with the Federal Reserve Bank of 
Atlanta, Georgia, or with any national or state bank or federal 
savings and loan association or state building and loan or savings and 
loan association located within this state or with a trust office within 
this state, of one or more of the following securities in an aggregate 
principal amount equal at least to the amount of such excess: direct 
and general obligations of this state or other states or of any county 
or municipal corporation in this state, obligations of the United 
States or subsidiary corporations included in paragraph (2) of this 
Code section, obligations of the agencies and instrumentalities of the 
United States government included in paragraph (8) of this Code 
section, or bonds, obligations, or project notes of public housing 
agencies, urban renewal agencies, or municipalities included in 
paragraph (4) of this Code section; 


(6) Securities of or other interests in any no-load, open-end man- 
agement type investment company or investment trust registered 
under the Investment Company Act of 1940, as from time to time 
amended, or any common trust fund maintained by any bank or trust 
company which holds such proceeds as trustee or by an affiliate 
thereof so long as: 


(A) The portfolio of such investment company or investment 
trust or common trust fund is limited to the obligations referenced 
in paragraphs (2) and (3) of this Code section and repurchase 
agreements fully collateralized by any such obligations; 


(B) Such investment company or investment trust or common 
trust fund takes delivery of such collateral either directly or 
through an authorized custodian; 


(C) Such investment company or investment trust or common 
trust fund is managed so as to maintain its shares at a constant net 
asset value; and 


(D) Securities of or other interests in such investment company 
or investment trust or common trust fund are purchased and 
redeemed only through the use of national or state banks having 
corporate trust powers and located within this state; and 


(7) Interest-bearing time deposits, repurchase agreements, re- 
verse repurchase agreements, rate guarantee agreements, or other 
similar banking arrangements with a bank or trust company having 
capital and surplus aggregating at least $50 million or with any 
government bond dealer reporting to, trading with, and recognized as 
a primary dealer by the Federal Reserve Bank of New York having 
capital aggregating at least $50 million or with any corporation 
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which is subject to registration with the Board of Governors of the 
Federal Reserve System pursuant to the requirements of the Bank 
Holding Company Act of 1956, provided that each such 
interest-bearing time deposit, repurchase agreement, reverse repur- 
chase agreement, rate guarantee agreement, or other similar bank- 
ing arrangement shall permit the moneys so placed to be available for 
use at the time provided with respect to the investment or reinvest- 


ment of such moneys. 


History. — Ga. L. 1947, p. 1178, § 1; 
Ga. L. 1969, p. 961, § 1; Ga. L. 1976, p. 
400, § 1; Ga. L. 1982, p. 3, § 36; Ga. L. 
1985, p. 1461, § 1; Ga. L. 1987, p. 334, 
§ 1; Ga. L. 1991, p. 338, § 1; Ga. L. 1992, 
p. 6, § 36; Ga. L. 2010, p. 404, § 2/SB 369. 

Cross references. — Authorized in- 


vestments of counties, municipalities, and 
other entities, generally, § 36-83-4. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1987, a comma 
was inserted following the second “author- 
ity” in the introductory language. 


JUDICIAL DECISIONS 


Use of bond money to buy bonds 
approved when insufficient to build 
project. — County board of education 
does not abuse the board’s discretion, 
when the board determines that it would 


be impossible to build a schoolhouse with 
the amount of bond money on hand, in 
using the money to buy more bonds. Wil- 
liams v. Ragsdale, 205 Ga. 274, 53 S.E.2d 
339 (1949). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 109. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2167. 

ALR. — Constitutionality, construction, 


and application of statute empowering 
municipal corporation to issue bonds the 
proceeds of which shall be invested in 
municipal securities, 108 A.L.R. 736. 


36-82-7.1. Assessment and collection of tax to pay refunding 
bonds. 


Any county, municipality, or other political subdivision of this state 
shall at or before the issuance and delivery of any general obligation 
refunding bonds provide for the assessment and collection of an annual 
tax sufficient in amount to pay the principal and interest on such 
refunding bonds as same become due and payable, all as is provided in 


Article IX, Section V, Paragraph VI of the Constitution of Georgia. 


History. — Code 1981, § 36-82-7.1, en- 
acted by Ga. L. 1984, p. 1362, § 4. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided as follows: “The provisions of this 
Act [which enacted this Code section] 
shall be liberally construed to effect the 
purposes hereof, and insofar as the provi- 


sions of this Act may be inconsistent with 
the provisions of the Georgia Constitution 
under circumstances where the General 
Assembly has been granted the power by 
law to enlarge or restrict such provisions 
of the Constitution or the provisions of 
any law, including any general, local, or 
special Act of the General Assembly creat- 
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ing or activating any municipality, this 
Act shall control.” 


36-82-8. Deduction of sinking fund in computing bonded in- 
debtedness. 


All amounts collected and held in a sinking fund pursuant to Article 
IX, Section V, Paragraph VI of the Constitution of Georgia, irrevocably 
pledged and appropriated to the retirement of the outstanding bonded 
indebtedness for which they are collected, which can be legally used for 
no other purpose, shall be deductible from total bonded debt in 
computing the constitutional limitation on the bonded indebtedness of 
a political subdivision of this state under Article IX, Section VII of the 
Constitution of Georgia. 


History. — Ga. L. 1958, p. 203, $ 1; Ga. 
L. 1983, p. 3, § 57. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public Constitutional provisions against im- 


Securities and Obligations, §§ 5, 6. pairment of obligations of contract as ap- 
C.J.S. — 64A C.J.S., Municipal Corpo- plied to sinking funds for retirement of 
rations, § 2184 et seq. municipal or other public bonds, 115 


ALR. — Liability of officer for loss of A.L.R. 220. 
sinking fund through failure of bank, 25 
A.L.R. 1358. 


36-82-9. Certification requirement for pension obligation 
bonds; requirement for reserve fund. 


(a) As used in this Code section, the term: 


(1) “Annual savings” means the difference between the annual 
debt service payments on pension obligation bonds and the annual 
required contribution to fund the unfunded actuarial accrued liability 
of the pension fund. 


(2) “Level debt structure” means the establishment of a bond 
repayment schedule that requires equal annual debt service pay- 
ments, including both principal and interest, over the life of the debt 
issue. 


(3) “Pension obligation bond” means a bond issued as a general 
obligation bond in accordance with the provisions of this chapter, the 
proceeds of which are deposited with the government’s retirement 
system administrator to liquidate, in whole or in part, the govern- 
ment’s unfunded accrued actuarial liability to the government’s 
retirement plan. 
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(b) No political subdivision shall issue any pension obligation bond 
unless the state auditor has certified that such bonds comply fully with 


the provisions of this Code section. 
(c) All pension obligation bonds shall: 


(1) Be general obligation bonds subject to the provisions of the 
Constitution of the State of Georgia and this chapter relating to 
general obligation bonds; 


(2) Be included as a component of the total debt of the political 
subdivision subject to the debt limits provided in Article IX, Section 
V of the Constitution of the State of Georgia; 


(3) Be issued on a competitive basis; 
(4) Specify a level debt structure; and 
(5) Specify a maturity not longer than 20 years. 


(d) An amount not less than 5 percent of the annual savings shall be 
deposited into a reserve fund as protection against changes that might 
impact the future financial condition of the pension system. 


(e) Neither the political subdivision issuing pension obligation bonds 
nor any department, agency, authority, retirement system, or pension 
fund of such political subdivision shall purchase the pension obligation 
bonds so issued. 


History. — Code 1981, § 36-82-9, en- Law reviews. — For article, “Local 
acted by Ga. L. 2001, p. 810, § 1. Government Law,” see 53 Mercer L. Rev. 
Code Commission notes.— Pursuant 389 (2001). 


to Code Section 28-9-5, in 2001, Code 
Section 36-82-9, as enacted by Ga. L. 
2001, p. 1033, § 1, was redesignated as 


For note on the 2001 enactment of this 
Code section, see 18 Ga. St. U. L. Rev. 193 
(2001). 


Code Section 36-82-10. 
36-82-10. Reporting requirements. 


(a) As used in this Code section, the term “political subdivision” 
means any municipality, county, local government authority, board, or 
commission empowered to enter into debt. Such term shall not include 
any state agency or state authority. 


(b) A political subdivision which issues general obligation bonds, 
revenue bonds, or any other bonds, notes, certificates of participation, 
or other such obligations of that political subdivision in an amount 
exceeding $1 million shall file a report with the Department of Com- 
munity Affairs which contains the following: 


(1) Name of issuer; 


(2) Whether the issue is a new issue or a refinancing or refunding; 
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(3) Total amount issued; 


(4) Term of issue; 
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(5) Detailed description of purpose or purposes; 


(5.1) Whether the issue is a general obligation bond, revenue bond, 
or other bond, note, certificate of participation, or other obligation; 


(6) Name of underwriter; 


(7) Proceeds used for bond issuance costs, including underwriters’ 
discount as reported on Line 24 of the United States Department of 
Treasury’s Internal Revenue Service Form 8038-G; 


(8) Name of bond counsel; 


(9) Interest rate; and 


(10) True or net interest costs. 


Such information shall be reported to the Department of Community 
Affairs in accordance with Code Section 36-81-8. 


History. — Code 1981, § 36-82-10, en- 
acted by Ga. L. 2001, p. 1033, § 1; Ga. L. 
2006, p. 1021, § 1/HB 1012; Ga. L. 2012, 
p. 775, § 36/HB 942. 

Code Commission notes. — Pursuant 


to Code Section 28-9-5, in 2001, Code 


Section 36-82-9, as enacted by Ga. L. 
2001, p. 1033, § 1, was redesignated as 
Code Section 36-82-10. 


ARTICLE 2 
VALIDATION OF BONDS 


JUDICIAL DECISIONS 


Duties of superior court judge set 
forth. — Under the provisions of this 
article, a superior court judge’s duties are 
simply to hear and determine all ques- 
tions of law and fact in a proceeding 
brought by the solicitor general (now dis- 
trict attorney) in the name of the state 
and against the county or municipality or 
political subdivision to validate their pro- 
posed bonds. In such a proceeding the sole 
issue is whether the proceeding by the 


county or municipality or other political 
subdivision for the issuance of such bond 
was legal, that is, whether all the provi- 
sions of the law have been complied with. 
Clinkscales v. State, 102 Ga. App. 670, 117 
S.E.2d 229 (1960). 

Cited in Posey v. Dooly County Sch. 
Dist., 215 Ga. 712, 113 S.E.2d 120 (1960); 
Johnson v. State, 107 Ga. App. 16, 128 
S.E.2d 651 (1962). 


RESEARCH REFERENCES 


ALR. — Constitutionality, construction, 
application, and effect of statute requiring 


judicial approval before issuance or sale of 


municipal or county bonds or obligations, 
87 A.L.R. 706; 102 A.L.R. 90. 


Printing, lithographing, or other me- 
chanical signature on public bonds, cou- 
pons, or other public pecuniary obligation, 
94 A.L.R. 768. 
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Part 1 


GENERAL PROVISIONS 


36-82-20. Notice to district attorney or Attorney General of 
election or resolution favoring issuance of bonds or 
refunding bonds. 


(a) When any county, municipality, or political subdivision desiring 
to incur any bonded debt, as prescribed in Article IX, Section V, 
Paragraphs I and II of the Constitution of Georgia, holds an election or 
passes a resolution in accordance with the provisions of the Constitu- 
tion and laws of this state controlling and regulating such elections or 
the passage of such resolutions and the returns of such election or 
resolution show prima facie that the election or resolution is in favor of 
the issuance of the bonds, the officer or officers of the county, munici- 
pality, or political subdivision charged by law with the duty of declaring 
the result of the election or resolution, within six months after so 
declaring the result of the election or of the passage of the resolution, 
shall notify the district attorney of the judicial circuit in which the 
county, municipality, or political subdivision is located, in writing, of the 
fact that an election was held or that a resolution was passed and that 
the election or resolution was in favor of the issuance of the bonds. The 
service of the notice shall be personal upon the district attorney; in the 
event that he is absent from the circuit, the notice shall be served in 
person upon the Attorney General. 


(b) It is expressly provided that when the governing body of any 
county, municipality, or political subdivision desiring to issue refunding 
bonds as provided by Article IX, Section V, Paragraph III of the 
Constitution of Georgia shall have adopted a resolution or ordinance 
authorizing the issuance of refunding bonds, the proper officer or 
officers of such county, municipality, or political subdivision, within six 
months after the adoption of such resolution or ordinance authorizing 
the issuance of such refunding bonds, shall notify the district attorney 
of the judicial circuit in which such county, municipality, or political 
subdivision is located, in writing, of the fact that the requirements 
pertaining to the issuance of general obligation refunding bonds have 
been met and that the issuance of such refunding bonds has been 
authorized by a resolution or ordinance duly adopted by the governing 
body of such county, municipality, or political subdivision and shall 
furnish the district attorney with a certified copy of such resolution or 
ordinance authorizing the issuance of such refunding bonds. The 
service of such notice shall be personal upon the district attorney; in the 
event that he is absent from the circuit, the notice shall be served in 
person upon the Attorney General. 
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History. — Ga. L. 1897, p. 82, § 1; Civil 
Code 1910, § 445; Ga. L. 1920, p. 63, § 1; 
Code 1933, § 87-301; Ga. L. 1946, p. 80, 
§ 1; Ga. L. 1961, p. 168, § 1; Ga. L. 1983, 
p. 3, § 57; Ga. L. 1984, p. 1362, § 5. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided: “The provisions of this Act 
[which amended this Code section] shall 
be liberally construed to effect the pur- 
poses hereof, and insofar as the provisions 
of this Act may be inconsistent with the 
provisions of the Georgia Constitution un- 
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der circumstances where the General As- 
sembly has been granted the power by law 
to enlarge or restrict such provisions of 
the Constitution or the provisions of any 
law, including any general, local, or spe- 
cial Act of the General Assembly creating 
or activating any municipality, this Act 
shall control.” 

Law reviews. — For article discussing 
the impact on bond issues of challenges to 
voting procedures, see 15 Ga. St. B. J. 15 
(1978). 


JUDICIAL DECISIONS 


This section is not unconstitutional 
on the ground that it makes no provision 
for a trial by jury in reference to the 
matters for the investigation of which 
provision is therein made. Lippitt v. City 
of Albany, 131 Ga. 629, 63 S.E. 33 (1908). 

This section is not unconstitutional on 
the grounds that the statute deprives cit- 
izens of property without due process of 
law by excluding further investigation as 
to validity of the bonds after judgment of 
confirmation and validation. Lippitt v. 
City of Albany, 131 Ga. 629, 63 S.E. 33 
(1908). 

This section does not violate Ga. 
Const. 1877, Art. VII, Sec. VII, Para. I 
(see now Ga. Const. 1983, Art. IX, Sec. V, 
Para. I), as there is no merit in the con- 
tention that the statute seeks to confer 
power to incur debts without the consent 
of two-thirds (now majority) of the voters 
by the authorizing of confirmation bonds 
which have not received the required vote. 
Lippitt v. City of Albany, 131 Ga. 629, 63 
S.E. 33 (1908). 

Limited unconstitutionality. — Inso- 
far as former Civil Code 1910, § 445 et 
seq. (see now O.C.G.A. § 36-82-20 et seq.), 
authorized the judge of the superior court 
to hear and determine the proceeding in a 
county other than that so fixed by the 
Constitution, the statute was invalid and 
must yield to the constitutional require- 
ment on that subject. Ray v. City of 
Lavonia, 141 Ga. 626, 81 S.E. 884 (1914). 

Constitutionality — When the consti- 
tutionality of former Civil Code 1910, 
§ 445 et seq. (see now O.C.G.A. 
§ 36-82-20 et seq.) was not raised in a 


lower court, it was not considered in the 
Supreme Court. Edwards v. Town of 
Guyton, 140 Ga. 553, 79 S.E. 195 (1918). 
Purpose of section. — Purpose of this 
section is to provide a method by which it 
should be judicially investigated and de- 
termined whether the law, constitutional 
and statutory, has been complied with, so 
as to declare bonds referred to therein 
valid before their issuance. Lippitt v. City 
of Albany, 131 Ga. 629, 63 S.E. 33 (1908). 
Provisions of this section are man- 
datory and must be strictly complied 
with. State v. Chatham County, 103 Ga. 
App. 390, 119 S.E.2d 120 (1961). 
Validation upon substantial com- 
pliance. — When the record discloses the 
fact that all the requirements in relation 
to notice and providing for an election to 
determine whether bonds should be is- 
sued were either literally or substantially 
complied with, judgment validating such 
bonds is affirmed. Wimberly v. County of 
Twiggs, 116 Ga. 50, 42 S.E. 478 (1902). 
Absence of payment provision. — It 
is not incumbent upon the court to inquire 
into the question as to whether provision 
for payment has been made in conformity 
with the requirements of the Constitution. 
The bonds are not to be issued until after 
they are validated. If nothing appears as 
to what provision is to be made with 
reference to payment of the bonds, it will 
be presumed that if provision has not 
already been made it will be made in 
accordance with the Constitution and 
laws. Wilkins v. City of Waynesboro, 116 
Ga. 359, 42 S.E. 767 (1902); Oliver v. City 
of Elberton, 124 Ga. 64, 52 S.E. 15 (1905). 
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No validation if payment unlawful. 
— If when the application is made to 
validate the issue of bonds it appears to 
the judge, either from the pleadings or 
otherwise, that the authorities of the mu- 
nicipality or county do not intend to make 
provision for the payment of the bonds in 
the manner required by the Constitution, 
the judge should not render a judgment 
validating the issue of bonds. Wilkins v. 
City of Waynesboro, 116 Ga. 359, 42 S.E. 
767 (1902); Oliver v. City of Elberton, 124 
Ga. 64, 52 S.E. 15 (1905). 

Notice should be served as required 
by statute. — Notice which this section 
requires to be given to the solicitor gen- 
eral (now district attorney) by the officers 
charged by law with the duty of declaring 
the result of an election held by any 
county, municipality, or division for the 
purpose of incurring any bonded indebt- 
edness as therein provided, must be 
served upon the solicitor general (now 
district attorney) in the manner therein 
prescribed and within the time therein 
specified, and should notify the solicitor 
general (now district attorney) that an 
election for the issuance of bonds was held 
in the county, municipality, or division, 
and that the election was in favor of the 
issuance of such bonds; and it is not nec- 
essary to the validity of such notice that a 
copy of the resolution authorizing the elec- 
tion be incorporated in the notice or at- 
tached thereto. Rich v. Brinson Consol. 
Sch. Dist., 28 Ga. App. 530, 112 S.E. 164, 
cert. denied, 28 Ga. App. 819 (1922). 

When notice properly served, 
bonds should be validated. — When a 
notice of an election held for the purpose 
of incurring a bonded indebtedness was 
properly served upon the solicitor general 
(now district attorney) and gave to that 
officer the necessary notice required by 
law, and had attached thereto what pur- 
ported to be a true and correct copy of the 
resolution passed by the proper authori- 
ties ordering the election, and which copy 
was referred to in the notice given to the 
solicitor general (now district attorney), it 
was not error, upon the hearing of an 
intervention to the proceeding to validate 
the bonds authorized by the election, for 
the trial judge, over the objection of the 
intervenors, to allow the officers giving 
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the notice to amend the notice by with- 
drawing or striking the attached copy of 
the resolution authorizing the election 
and substituting in lieu thereof another 
copy, alleged to be a true and correct copy 
of the resolution authorizing the election. 
Rich v. Brinson Consol. Sch. Dist., 28 Ga. 
App. 530, 112 S.E. 164, cert. denied, 28 
Ga. App. 819 (1922). 

Single proceeding may be had to 
validate several series of bonds. — 
When there are three series of bonds to be 
issued, each for a separate purpose, a 
single proceeding may be maintained to 
validate the bonds, the items being sub- 
mitted separately. Sewell v. City of 
Tallapoosa, 145 Ga. 19, 88 S.E. 577 (1916). 

Bonds may be valid notwithstand- 
ing refusal to validate. — Judgment 
refusing to validate bonds not being based 
on the invalidity of the bonds is not the 
equivalent of a judgment declaring the 
bonds illegal. Bonds may be valid and 
binding notwithstanding a refusal of the 
court to confirm and validate. Tyson v. 
McIntosh County, 147 Ga. 233, 93 S.E. 
407 (1917); Harrell v. Whigham, 147 Ga. 
558, 94 S.E. 994 (1918). 

Fact that judgment of validation 
void has no effect on bonds legally 
issued. — Even if the proceedings to 
validate bonds were void, the sale of the 
bonds issued in conformity with former 
Civil Code 1910, § 441 et seq. (see 
0.C.G.A. §§ 36-82-2 et seq. and 36-82-20), 
would not be enjoined merely because the 
judgment of validation was void. Durrence 
v. City of Statesboro, 147 Ga. 175, 93 S.E. 
88 (1917); Tyson v. McIntosh County, 147 
Ga. 233, 93 S.E. 407 (1917). 

Extent of power of superior court. 
— In a proceeding to validate bonds, it is 
within the power and jurisdiction of the 
superior court upon proper pleadings and 
sufficient evidence, to pass upon the valid- 
ity of any votes cast in the election, and to 
eliminate such votes as are shown by the 
pleadings and the evidence to be illegal. 
King v. County Bd. of Educ., 174 Ga. 685, 
164 S.E. 52 (1932). 

Unlawful use of bonds. — Fact that 
the city may intend to use the proceeds of 
the bonds in an unlawful manner, the 
bonds being voted for a lawful purpose, is 
not a ground for refusing to validate. 
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Gracen v. Mayor of Savannah, 142 Ga. 
141, 82 S.E. 453 (1914). 

Refusal of validation no remedy for 
unlawful use of proceeds. — If the 
public authorities should seek to use in an 
unlawful manner, or for an unlawful pur- 
pose, the proceeds of the bonds thus au- 
thorized, the remedy is not by a refusal to 
validate the bonds for the purpose for 
which the bonds were authorized. Lilly v. 
Crisp County Sch. Sys., 117 Ga. App. 868, 
162 S.E.2d 456 (1968). 

Validation not collusive because 
uncontested. — Validation is not held to 
be collusive because the validation is un- 
contested for a complaining citizen has 
the right to become a party and contest 
the validation. Farmer v. Mayor of 
Thomson, 133 Ga. 94, 65 S.E. 180 (1909). 

There is no law which would pre- 
vent any party to proceeding from 
introducing evidence which would 
establish existence of facts necessary 
to validation of bonds. Lilly v. Crisp 
County Sch. Sys., 117 Ga. App. 868, 162 
S.E.2d 456 (1968). 

Rights of taxpayers who failed to 
make themselves parties. — When an 
election, held to determine whether mu- 
nicipal bonds should be issued, resulted in 
favor of such issuance, and the bonds were 
duly validated in accordance with these 
provisions, the citizens and taxpayers who 
could have made themselves parties to the 
proceedings to validate the bonds, but 
failed to do so, were concluded by the 
judgment rendered, and could not there- 
after enjoin the collection of a tax to pay 
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the interest and part of the principal fall- 
ing due, on the ground that some of the 
bonds were for a purpose not authorized 
by the Constitution. Jenkins v. Mayor of 
Savannah, 165 Ga. 121, 139 S.E. 863 
(1927). 

Sufficiency of petition. — Petition to 
validate bonds must set forth a strict 
compliance with the law by: service of the 
notice required by this section; the name 
of the political subdivision seeking to is- 
sue the bonds; the purpose for which the 
bonds are to be issued; the principal 
amount of the bonds; what interest the 
bonds are to bear, or the maximum per 
annum rate of interest specified in the 
election notice; and the amount of princi- 
pal to be paid annually. Lilly v. Crisp 
County Sch. Sys., 117 Ga. App. 868, 162 
S.E.2d 456 (1968). 

Burden of proof in action to vali- 
date bonds. — It was incumbent upon 
the petitioner in an action to validate 
bonds to make out a prima facie case by 
proving each of the substantial and mate- 
rial allegations set forth in former Civil 
Code 1910, §§ 441 and 445 (see now 
O.C.G.A. §§ 36-82-2 and 36-82-20) as nec- 
essary allegations of the petition. When 
this was done the burden is cast upon the 
defendant, or upon a proper party as in- 
tervenor, to set up and establish any other 
fact which by aliunde proof would render 
the bond election invalid. King v. County 
Bd. of Educ., 42 Ga. App. 563, 156 S.E. 710 
(1931), aff'd by operation of law, 174 Ga. 
685, 164 S.E. 52 (1932). 

Cited in Liner v. City of Rossville, 213 
Ga. 756, 101 S.E.2d 753 (1958). 


OPINIONS OF THE ATTORNEY GENERAL 


Discussion of the hiring of private 
law firms by political subdivisions for 
the purposes of validating and providing 


opinions as to the legality of state and 
municipal bonds. 1963-65 Op. Att’y Gen. 
p. 590. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 352. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2153 et seq. 


ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 


1239 


36-82-21 LOCAL GOVERNMENT 36-82-21 


36-82-21. Petition to superior court to show cause; service of 
petition and order; answers. 


(a) Within 20 days from the date of the service upon the district 
attorney or the Attorney General of notice of the fact that an election 
was held or a resolution passed and that the election or resolution was 
in favor of the issuance of the bonds, the district attorney or the 
Attorney General shall prepare and file a petition in the office of the 
clerk of the superior court of the county in which the election was held 
or the resolution was passed, directed to the superior court of the 
county, in the name of the state, and against the county, municipality, 
or political subdivision desiring to issue bonds under the election or 
resolution. The petition shall set forth the service of the notice, the 
name of the county, municipality, or political subdivision seeking to 
issue the bonds, the principal amount of the bonds to be issued, the 
purpose for which the bonds are issued, the interest rate or rates which 
the bonds are to bear, and the amount of principal to be paid in each 
year during the life of the bonds and shall state that the election or 
resolution is prima facie in favor of the issuance of the bonds. The 
petition, in lieu of specifying the rate or rates of interest which the 
bonds are to bear, may set forth the wording which was used with 
respect to interest in the notice which was published calling the election 
to authorize the issuance of the bonds. The district attorney or the 
Attorney General shall obtain, from the judge of the court, an order 
requiring the county, municipality, or political subdivision, by its proper 
officers, to appear at such time and place, either in term or at chambers, 
within 20 days from the filing of the petition, as the judge of the court 
may direct, and to show cause, if any exists, why the bonds should not 
be confirmed and validated. The petition and order shall be served in 
the manner provided by law for the service of petitions upon counties, 
municipalities, or political subdivisions. The officers of the county, 
municipality, or political subdivision shall make sworn answers to such 
petition at or before the date set in the order for the hearing. 


(b) Within 20 days from the date of the service upon the district 
attorney or the Attorney General of notice of the fact that a resolution 
or ordinance was adopted by the governing body of the county, munic- 
ipality, or other political subdivision authorizing the issuance of refund- 
ing bonds, the district attorney or the Attorney General shall prepare 
and file a petition in the office of the clerk of the superior court of the 
county in which the county, municipality, or other political subdivision 
desiring to issue refunding bonds is located, directed to the superior 
court of the county, in the name of the state, and against the county, 
municipality, or political subdivision desiring to issue refunding bonds 
under the resolution or ordinance. The petition shall set forth the 
service of the notice, the name of the county, municipality, or political 
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subdivision seeking to issue the refunding bonds, the maximum prin- 
cipal amount of the refunding bonds to be issued, the interest rate or 
rates which the bonds are to bear, and also setting forth the principal 
amount of outstanding bonded indebtedness to be refunded, the amount 
of principal to be paid in each year over the remaining life of the bonds 
to be refunded, the interest rate or rates per annum said outstanding 
bonds which are to be refunded bear and a certified copy of the 
resolution or ordinance so adopted authorizing the issuance of the 
refunding bonds shall be attached to the petition and made a part 
thereof. The petition, in lieu of specifying the rate or rates of interest 
which the refunding bonds are to bear, may state that the refunding 
bonds when issued will bear interest at a rate or rates not exceeding a 
maximum rate per annum. The district attorney or the Attorney 
General shall obtain, from the judge of the court, an order requiring the 
county, municipality, or political subdivision, by its proper officers, to 
appear at such time and place, either in term or at chambers, within 20 
days from the filing of the petition, as the judge of the court may direct, 
and to show cause, if any exists, why the refunding bonds should not be 
confirmed and validated. The petition and order shall be served in the 
manner provided by law for the service of petitions upon counties, 
municipalities, or political subdivisions. The officers of the county, 
municipality, or political subdivision shall make sworn answers to such 
petition at or before the date set in the order for the hearing. 


History. — Ga. L. 1897, p. 82, § 2; Civil 
Code 1910, § 446; Ga. L. 1920, p. 63, § 2; 
Code 1933, § 87-302; Ga. L. 1960, p. 1034, 
§ 1; Ga. L. 1961, p. 168, § 2; Ga. L. 1984, 
p. 1362, § 6. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided: “The provisions of this Act 
[which amended this Code section] shall 
be liberally construed to effect the pur- 
poses hereof, and insofar as the provisions 


of this Act may be inconsistent with the 
provisions of the Georgia Constitution un- 
der circumstances where the General As- 
sembly has been granted the power by law 
to enlarge or restrict such provisions of 
the Constitution or the provisions of any 
law, including any general, local, or spe- 
cial Act of the General Assembly creating 
or activating any municipality, this Act 
shall control.” 


JUDICIAL DECISIONS 


Provision for time of hearing direc- 
tory. — Provision of this section, which 
prescribes the time within which the 
judge of the superior court shall fix the 
hearing on the petition to validate an 
issue of municipal bonds, and the time 
within which the judge shall hear and 
determine the same is directory only. 
Spencer v. City of Columbus, 150 Ga. 312, 
103 S.E. 464 (1920); Perkins v. Norristown 
(42) Sch. Dist., 151 Ga. 414, 107 S.E. 42 
(1921). 


Provision as to time of filing peti- 
tion mandatory. — Provision requiring 
the solicitor general (now district attor- 
ney) to file the petition within 20 days 
from date of service upon the solicitor 
general (now district attorney) was not 
merely directory, but mandatory. Roff v. 
Town of Calhoun, 110 Ga. 806, 36 S.E. 214 


(1900). 
No right to file petition after 20 
days. — Solicitor general (now district 


attorney) has no authority, after the expi- 
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ration of 20 days from the date of the 
service upon the solicitor general (now 
district attorney) of the notice provided for 
by Ga. L. 1987, p. 82, § 1 (see now 
0.C.G.A. § 36-82-20), relating to “the con- 
firming and validating of” bonds, to file 
the petition prescribed by Ga. L. 1987, p. 
82, § 2 (see now O.C.G.A. § 36-82-21), 
and such a petition, if filed too late, cannot 
be made the basis of any valid judicial 
action. Roff v. Town of Calhoun, 110 Ga. 
806, 36 S.E. 214 (1900). 

Sufficiency of petition. — It is neces- 
sary, of course, to state the facts, and this 
should be done with sufficient particular- 
ity to meet the requirements of good 
pleading. A petition which fails to show, 
except by a bare conclusion, that the elec- 
tion resulted prima facie in favor of the 
issuance of the bonds is fatally defective 
and subject to general demurrer (now mo- 
tion to dismiss). Edwards v. City of 
Clarkesville, 35 Ga. App. 306, 133 S.E. 45 
(1926). 

Necessary elements in petition. — 
Petition to validate bonds must show that 
an election was held pursuant to the pro- 
visions of Article 1 of this chapter and that 
the result of the election was prima facie 
in favor of issuance of the bonds. Lilly v. 
Crisp County Sch. Sys., 117 Ga. App. 868, 
162 S.E.2d 456 (1968). 

Unnecessary allegations. — Petition 
need not set out any details relating to the 
required number of voters. Spencer v. City 
of Clarkesville, 129 Ga. 627, 59 S.E. 274 
(1907); Davis v. Orland Consol. Sch. Dist., 
152 Ga. 76, 108 S.E. 466 (1921). 

This section does not require that peti- 
tion should allege that amount of bonds is 
within constitutional limitation as to the 
debt to be incurred by a municipal corpo- 
ration or political division. Such matter, 
however, may be urged by an intervenor 
on the trial. If the intervenor should urge 
such matter, the burden is upon the inter- 
venor to plead and prove the matter. 
Sewell v. City of Tallapoosa, 145 Ga. 19, 88 
S.E. 577 (1916). 

It is not necessary that a list of voters 
and tally sheets of an election should be 
set out in or attached to a petition. Ste- 
phens v. School Dist. No. 3, 154 Ga. 275, 
114 S.E. 197 (1922). 

Law does not require an allegation as to 
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publication of the notice to the voters, or 
as to the furnishing of the list of the 
registered voters (it being sufficient 
merely to show the number of such vot- 
ers), or as to the city’s indebtedness not 
exceeding the limit allowed by the Consti- 
tution. Edwards v. City of Clarkesville, 35 
Ga. App. 306, 133 S.E. 45 (1926). 

Proceeding, brought by a solicitor gen- 
eral (now district attorney) to validate 
bonds to be issued by a school district in a 
county of this state, need only allege facts 
to meet the requirements of this section 
and it is therefore unnecessary that the 
solicitor general (now district attorney) 
allege that the school district was one “in 
which a local tax is now or may hereafter 
be levied for school purposes,” or is a 
school district “in a county now levying a 
local tax.” These matters are matters of 
defense to the validation proceeding. 
Hardrick v. State, 53 Ga. App. 299, 185 
S.E. 577 (1936). 

Misnomer of the municipality in pe- 
tition to validate bonds does not vitiate 
judgment of confirmation, when it ap- 
pears that the officers of the municipality 
acknowledged service of the petition and 
answered the petition under oath in its 
true corporate name, and the judgment of 
validation also sets forth the proper cor- 
porate name of the municipality. Rhodes v. 
City of Louisville, 121 Ga. 551, 49 S.E. 681 
(1904). 

Omission of statement of principal 
and interest from petition. — When 
the petition under this section omitted to 
state how much principal and interest 
was to be paid annually and when the 
bonds were to be paid in full, but no 
objection was made in that proceeding to 
the sufficiency of the petition, and at- 
tached to the answer of the city as an 
exhibit was a copy of the ordinance pro- 
viding for the issuance of the bonds, which 
showed the facts referred to above, so that 
it appeared from the record that provision 
on that subject was made, after judgment 
of validation the omission of the allegation 
above mentioned from the petition of the 
solicitor general (now district attorney) 
will not serve to render the entire proceed- 
ing void, or to authorize an injunction to 
prevent the payment of the bonds. 
Thomas v. City of Blakely, 141 Ga. 488, 81 
S.E. 218 (1914). 
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Issuance of order prior to filing pe- 
tition. — Provisions of this section are 
satisfied if the notice is served and the 
petition is filed and the order nisi obtained 
within the several times specified, not- 
withstanding the issuance of the order 
nisi may have preceded the filing of the 
petition in the office of the clerk of the 
superior court. Durrence v. City of 
Statesboro, 147 Ga. 175, 93 S.E. 88 (1917). 

Validation within jurisdiction of su- 
perior court. — Proceeding to validate 
bonds embraces justiciable questions 
within the jurisdiction of the superior 
court. Lilly v. Crisp County Sch. Sys., 117 
Ga. App. 868, 162 S.E.2d 456 (1968). 

Venue in county in which bonds are 
situated. — Venue of a statutory proceed- 
ing to validate municipal bonds is in the 
county in which the bonds are situated. 
Ray v. City of Lavonia, 141 Ga. 626, 81 
S.E. 884 (1914); Murray v. City of Tifton, 
143 Ga. 301, 84 S.E. 967 (1915). 

Fixing of hearing in another county 
of circuit. — Under the provision of this 
section, touching the validation of bonds, 
that, on due application, the judge of the 
superior court shall require the proper 
officers to show cause, “at such time and 
place ... as the judge of said court may 
direct, why said bonds should not be con- 
firmed and validated,” it was held that the 
fixing, by the judge, of the place for the 
hearing in another county of the judicial 
circuit than that where the election was 
held was not beyond the terms of the Act. 
Farmer v. Mayor of Thomson, 133 Ga. 94, 
65 S.E. 180 (1909). 

Hearing on day not named in no- 
tice. — When, prior to the hearing of a 
proceeding for the validation of county 
bonds under the provisions of this section 
the required statutory publication giving 
notice of the date of hearing has been duly 
made, the fact that the hearing was had 
before the judge on a day other than that 
named in the published notice does not 
render the judgment illegal, when it fur- 
ther appears that the case was regularly 
continued by the court from the day 
named in the publication to the day on 
which the hearing was had. Wimberly v. 
County of Twiggs, 116 Ga. 50, 42 S.E. 478 
(1902); Moody v. Board of Comm’rs, 29 Ga. 
App. 21, 113 S.E. 103 (1922). 
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By whom notice given. — Petition 
was not subject to demurrer (now motion 
to dismiss) because the notice to the solic- 
itor general (now district attorney) was 
not given by the proper officer. This notice 
must be given by the officer or officers 
charged with declaring the result of the 
election. Stephens v. School Dist. No. 3, 
154 Ga. 275, 114 S.E. 197 (1922). 

Burden of proof in action to vali- 
date bonds. — It was incumbent upon 
the petitioner in an action to validate 
bonds to make out a prima facie case by 
proving each of the substantial and mate- 
rial allegations set forth in former Civil 
Code 1910, §§ 445 and 446 (see now 
0.C.G.A. §§ 36-82-20 and 36-82-21) as 
necessary allegations of the petition. 
When this was done the burden was cast 
upon the defendant, or upon a proper 
party as intervenor, to set up and estab- 
lish any other fact which by aliunde proof 
would render the bond election invalid. 
King v. County Bd. of Educ., 42 Ga. App. 
563, 156 S.E. 710 (1931), aff’d by opera- 
tion of law, 174 Ga. 685, 164 S.E. 52 
(1932). 

Burden is on state to prove mate- 
rial facts which are requisite to obtain 
validation. Lilly v. Crisp County Sch. Sys., 
117 Ga. App. 868, 162 S.E.2d 456 (1968). 

When unqualified trustees act as de 
facto officers. — When a school district 
is divided by the board of education of the 
county by proper resolution, and no new 
trustees are elected or qualified for that 
district from which another district is cre- 
ated, but the trustees of the original dis- 
trict continue to act therefor, and call an 
election for the purpose of determining 
whether bonds will be issued for the pur- 
pose of building and equipping a school- 
house, and the election results in favor of 
the bonds, and the trustees give the 
proper notice to the solicitor (now district 
attorney), the trustees are acting in the 
matter as de facto officers and the trust- 
ees’ acts cannot be attacked as null and 
void in the proceeding to validate the 
bonds. Hardrick v. State, 53 Ga. App. 299, 
185 S.E. 577 (1936). 

Cited in King v. County Bd. of Educ., 
174 Ga. 685, 164 S.E. 52 (1932); Lilly v. 
Crisp County Sch. Sys., 224 Ga. 45, 159 
S.E.2d 707 (1968). 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 355 et seq. 


36-82-22. Notice of superior court hearing on show cause order. 


Prior to the hearing provided for in Code Section 36-82-21, the clerk 
of the superior court of the county in which the hearing is to be held 
shall publish in a newspaper, once during each of the two successive 
weeks immediately preceding the week in which the hearing is to be 
held, a notice to the public that on the day specified in the order 
providing for the hearing the same will be heard. Such newspaper shall 
be the official organ of the county in which the sheriff’s advertisements 


appear. 


History. — Ga. L. 1897, p. 82, § 6; Civil 
Code 1910, § 450; Code 1933, § 87-303; 
Ga. L. 1966, p. 76, § 1. 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, annota- 
tions decided under former Code 1933, 
§ 87-302 are included in the annotations 
for this Code section. 

Object of publication is to inform 
citizens, whose interests are to be af- 
fected, of the time when the case is set to 
be heard. Wimberly v. County of Twiggs, 
116 Ga. 50, 42 S.E. 478 (1902). 

Substantial compliance with notice 
sufficient. — Substantial compliance 
with the provision as to notice is suffi- 
cient, and when notice specified “Town of 
Louisville” instead of City of Louisville 
this was sufficient. Rhodes v. City of Lou- 
isville, 121 Ga. 551, 49 S.E. 681 (1904). 

By what clerk notice published. — 
Injunction will not be granted when notice 
is published by the clerk of the court 
where the municipality is situated, on the 
ground that the clerk of another county 
where order nisi was made returnable 
should have published the notice. Farmer 
v. Mayor of Thomson, 133 Ga. 94, 65 S.E. 
180 (1909). 

Effect of continuance. — When it 
appears that the case was regularly con- 
tinued by the court from the day named in 


the publication to the day on which the 
hearing was had, the fact that the hearing 
was on a day other than that named in the 
publication does not make the judgment 
illegal. Wimberly v. County of Twiggs, 116 
Ga. 50, 42 S.E. 478 (1902); Oliver v. City of 
Elberton, 124 Ga. 64, 52 S.E. 15 (1905); 
Crawley v. State, 150 Ga. 86, 102 S.E. 898 
(1920). 

This section does not require teste. 
Lilly v. Crisp County Sch. Sys., 117 Ga. 
App. 868, 162 S.E.2d 456 (1968). 

Proper date to present objection to 
validation. — When a judge fixed a cer- 
tain date as the day for the hearing on the 
question of validating a proposed bond 
issue, and for providential reasons failed 
to hold court on that day but recessed it 
until four days later, and upon calling the 
case on this date a qualified objector pre- 
sented an objection, it was error to refuse 
to allow such otherwise qualified objector 
to present such objections merely because 
the objector had not presented the objec- 
tions on the date originally fixed for the 
hearing. Horton v. Downs Consol. Sch. 
Dist., 59 Ga. App. 77, 200 S.E. 469 (1938) 
(decided under former Code 1933, 
§ 87-302). 
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RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 357. 
ALR. — Estoppel to deny validity of 


municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 


36-82-23. Hearing and judgment on show cause order; parties to 
proceedings; appeal. 


Within the time prescribed in the order or such further time as he 
may fix, the judge of the superior court shall proceed to hear and 
determine all questions of law and of fact in the case and shall render 
judgment thereon. Any citizen of this state who is a resident of the 
county, municipality, or political subdivision desiring to issue the bonds 
may become a party to the proceedings at or before the time set for the 
hearing. Any party to the proceedings who is dissatisfied with the 
judgment of the court confirming and validating the issuance of the 
bonds or refusing to confirm and validate the issuance of the bonds may 
appeal from the judgment under the procedure provided by law in cases 
of injunction. No appeal may be taken by any person who was not a 


party at the time the judgment appealed from was rendered. 


History. — Ga. L. 1897, p. 82, § 3; Civil 
Code 1910, § 447; Code 1933, § 87-304; 
Ga. L. 1946, p. 726, § 1; Ga. L. 1953, 
Nov.-Dec. Sess., p. 279, § 4; Ga. L. 1966, p. 
76, § 2. 


Law reviews. — For annual survey 
article on local government law, see 52 
Mercer L. Rev. 341 (2000). 


JUDICIAL DECISIONS 


Court can determine validity of 
votes. — In a proceeding to validate 
bonds, it is within the power and jurisdic- 
tion of the superior court, upon proper 
pleadings and sufficient evidence, to pass 
upon the validity of any votes cast in the 
election, and to eliminate such votes as 
are shown by the pleadings and the evi- 
dence to be illegal. Turk v. Royal, 34 Ga. 
App. 717, 131 S.E. 119 (1925). 

Generally there can be but one ac- 
tion to validate either certificates or 
bonds; in either case all interventions 
would be heard in the validation proceed- 
ings, and the allegation that a declaratory 
judgment is necessary to avoid a multi- 
plicity of actions is a conclusion of the 
pleader, contrary to the statutory provi- 
sions pertaining to validation of revenue 
anticipation certificates or bonds. Liner v. 
City of Rossville, 212 Ga. 664, 94 S.E.2d 
862 (1956). 


Burden on state to prove material 
facts. — When statutory proceedings 
were brought for the purpose of validating 
bonds under former Civil Code 1910, 
§§ 446 and 447 (see now O.C.G.A. 
§§ 36-82-21 and 36-82-23), and were con- 
tested by citizens who became parties 
thereto and deny the truth of the substan- 
tial allegations of the petition, the burden 
was on the state to prove the material 
facts which were requisite to obtain vali- 
dation. Harrell v. Town of Whigham, 141 
Ga. 322, 80 S.E. 1010 (1914); Stephens v. 
School Dist. No. 3, 154 Ga. 275, 114 S.E. 
197 (1922); Moody v. Board of Comm’rs, 29 
Ga. App. 21, 113 S.E. 103 (1922); Clay v. 
Austell Sch. Dist., 35 Ga. App. 109, 132 
S.E. 127 (1926). 

Burden of proof on state even when 
solicitor general (now district attorney) 
alleges facts sufficient to warrant valida- 
tion of bonds and answers filed by defen- 
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dant admits facts alleged. Harrell v. Town 
of Whigham, 141 Ga. 322, 80 S.E. 1010 
(1914); Jennings v. New Bronwood Sch. 
Dist., 156 Ga. 15, 118 S.E. 560 (1923). 

Final judgment prerequisite to bill 
of exceptions. — When an answer filed 
by intervenors is dismissed as being insuf- 
ficient to prevent validation, but the order 
of dismissal provides merely that the pe- 
titioners “may take an order confirming 
and validating,” it does not constitute a 
final judgment confirming and validating 
the issuance of the bonds from which a bill 
of exceptions will lie as provided by this 
section. Veal v. Deepstep Consol. Sch. 
Dist., 34 Ga. App. 67, 128 S.E. 223 (1925). 

Proper date to present objection to 
validation. — When a judge fixed a cer- 
tain date as the day for the hearing on the 
question of validating a proposed bond 
issue, and for providential reasons failed 
to hold court on that day but recessed the 
court until four days later, and upon call- 
ing the case on this date a qualified objec- 
tor presented an objection, it was error to 
refuse to allow such otherwise qualified 
objector to present the objections merely 
because the objector had not presented 
the objection on the date originally fixed 
for the hearing. Horton v. Downs Consol. 
Sch. Dist., 59 Ga. App. 77, 200 S.E. 469 
(1938). 

Petition that judgment be re- 
opened. — When, upon a petition duly 
filed praying for the validation of certain 
county bonds, all the proceedings ap- 
peared on their face to have been regular, 
including the notice provided for by law, 
and the court rendered a judgment vali- 
dating the bonds, and, 16 days thereafter 
and after the court had adjourned, certain 
persons filed a petition merely alleging 
that the people were taxpayers and asking 
that the order validating the bonds be 
vacated or reopened, and that the people 
be heard on the question as to the regu- 
larity or irregularity of the election held to 
authorize the bonds, the court did not err 
in dismissing the petition, on the ground 
that it came too late. Ballard v. Morgan 
County, 24 Ga. App. 371, 100 S.E. 763 
(1919). 

Injunction refused when writ of er- 
ror not timely. — After the validation of 
certain municipal bonds, no writ of error 
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to the judgment validating the bonds hav- 
ing been sued out within the time pre- 
scribed by law, it was not error for the 
court below to refuse to enjoin the issu- 
ance of those bonds. Holton v. City of 
Camilla, 134 Ga. 560, 68 S.E. 472 (1910); 
Edwards v. Town of Guyton, 140 Ga. 553, 
79 S.E. 195 (1913). 

Assigning error as to amount. — 
Intervenors cannot for the first time, in 
their bill of exceptions, successfully assign 
error to the judgment on the ground that 
it did not affirmatively appear that the 
proposed bond issue was within the con- 
stitutional limitation of amount. Sewell v. 
City of Tallapoosa, 145 Ga. 19, 88 S.E. 577 
(1916). 

Judgment conforms to pleading 
when judgment contains same recit- 
als. — Judgment validating bonds con- 
formed to the pleadings upon which 
based, when the judgment contained the 
same recitals as pleadings as to character 
and amount of bonds raised. Sewell v. City 
of Tallapoosa, 145 Ga. 19, 88 S.E. 577 
(1916). 

Sufficiency of allegations of fraud. 
— When it does not appear that the 
county attorney made any misrepresenta- 
tion as to any fact or facts concerning the 
hearing, or the postponement thereof, or 
waived the filing of any objections, or 
promised to continue the hearing, and it 
appearing from the petition that the peti- 
tioners knew of the time legally set for the 
validation proceeding, and the only con- 
clusion to be drawn being that through 
their laches and negligence the petition- 
ers failed to file objections, the petition 
does not allege facts sufficient to show 
such fraud as would warrant the setting 
aside of the judgment. Swicord v. Grady 
County, 24 Ga. App. 522, 101 S.E. 395 
(1919). 

Intervention procedure not re- 
quired. — O.C.G.A. § 36-82-23 does not 
provide for intervention by third parties; 
thus, becoming a party does not require 
mandatory compliance with the procedure 
of O.C.G.A. § 9-11-24. Hay v. Develop- 
ment Auth., 239 Ga. App. 803, 521 S.E.2d 
912 (1999), appeal dismissed sub nom. 
Hay v. Newton County, 246 Ga. App. 44, 
538 S.E.2d 181 (2000). 

Cited in Gibbs v. Ty Ty Consol. Sch. 
Dist., 168 Ga. 379, 147 S.E. 764 (1929); 
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Chappell v. Small, 194 Ga. 148, 20 S.E.2d 
916 (1942); Dade County v. State, 201 Ga. 


241, 39 S.E.2d 473 (1946). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 369, 372. 
C.J.S. — 64A C.J.S., Municipal Corpo- 


ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 


rations, § 2173 et seq. 
36-82-24. Effect of judgment of validation. 


In the event that no appeal is filed within the time prescribed by law 
or, if an appeal is filed, that the judgment is affirmed on appeal, the 
judgment of the superior court confirming and validating the issuance 
of the bonds shall be forever conclusive upon the validity of the bonds 


against the county, municipality, or political subdivision. 


History. — Ga. L. 1897, p. 82, § 4; Civil 
Code 1910, § 448; Code 1933, § 87-305; 
Ga. L. 1966, p. 76, § 3. 


JUDICIAL DECISIONS 


Illegal use of funds does not relieve 
liability. — Fact that funds derived from 
sale of school bonds may have been im- 
properly used by trustees does not relieve 
taxpayers from liability to innocent bond- 
holders. Page v. Sansom, 184 Ga. 623, 192 
S.E. 203 (1937). 

When bonds had been duly vali- 
dated, and the defendants failed to inter- 
vene in proceeding to validate bonds, the 
defendant’s could not be heard to attack 
the validity of act under which bonds were 
issued on the ground that the act was 


unconstitutional. Gowran v. Wood, 171 
Ga. 433, 156 S.E. 21 (1930). 

Cited in Rountree v. Rentz, 119 Ga. 
885, 47 S.E. 328 (1904); Baker v. City of 
Cartersville, 127 Ga. 221, 56 S.E. 249 
(1906); Edwards v. Town of Guyton, 140 
Ga. 553, 79 S.E. 195 (1918); Whiddon v. 
Fletcher, 150 Ga. 39, 102 S.E. 350 (1920); 
Dumas v. Rigdon, 151 Ga. 267, 106 S.E. 
261 (1921); Towns v. Workmore Pub. Sch. 
Dist., 166 Ga. 398, 142 S.E. 877 (1928); 
Gibbs v. City of Social Circle, 191 Ga. 422, 
12 S.E.2d 335 (1940). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 373 et seq. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2178. 


ALR. — Estoppel to deny validity of 


municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 
Rescission of vote authorizing school 
district or other municipal bond issue, 
expenditure, or tax, 68 A.L.R.2d 1041. 


36-82-25. Entry of reference to judgment of validation on bonds; 
use of entry as evidence. 


Bonds issued under this part shall have stamped or written thereon, 
by the proper officers of the county, municipality, or political subdivision 
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issuing the bonds or their agents or servants, the words “Validated and 
confirmed by judgment of the superior court,” along with the date when 
the judgment was rendered and the court in which it was rendered, 
which entry shall be signed by the clerk of the superior court in which 
the judgment was rendered. Such entry shall be original evidence of the 
fact of such judgment and shall be received as original evidence in any 


court in this state. 


History. — Ga. L. 1897, p. 82, § 5; Civil 
Code 1910, § 449; Code 1933, § 87-306. 


JUDICIAL DECISIONS 


Statutes do not require any partic- 
ular form or any specific statement in 
bonds issued by any county. Touchton v. 
Echols County, 211 Ga. 85, 84 S.E.2d 81 
(1954). 

No mandamus to certify instrument 
not in conformity. — It is the duty of the 


the clerk’s office to all county bonds regu- 
larly validated. The law contemplates, 
however, that a certification by the clerk 
shall speak the truth, and the clerk may 
not be required by a mandamus, or other- 
wise, to certify an instrument that does 
not conform to the records in the clerk’s 


office. Touchton v. Echols County, 211 Ga. 
85, 84 S.E.2d 81 (1954). 


clerk of the superior court to sign a vali- 
dation certificate and attach the seal of 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2168. 


36-82-26. Payment of costs of judicial validation proceedings. 


The costs of the proceedings shall be paid in any event by the county, 
municipality, or political subdivision desiring to issue the bonds. 


History. — Ga. L. 1897, p. 82, § 7; Civil 
Code 1910, § 451; Code 1933, § 87-307. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 376. 


36-82-27. Procedure upon failure of district attorney or Attor- 
ney General to file petition with superior court gener- 
ally. 


When any county, municipality, or political subdivision of the state 
has held an election for the issuance of bonds and notice has been duly 
served on the district attorney or the Attorney General under authority 
of such county, municipality, or other political subdivision, for the 
purpose of securing a judicial validation of such bonds, but the district 
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attorney or Attorney General has failed to proceed within the time 
specified by Code Section 36-82-21, it shall be competent for the county, 
municipality, or other political subdivision to represent such facts in 
writing to the court, and to represent further that the failure has been 
without fault on the part of the county, municipality, or other political 
subdivision. In such case it shall be the duty of the court and it shall 
have the power and authority to inquire into the facts and, upon being 
satisfied that the failure has not arisen from any fault or neglect on the 
part of the county, municipality, or other political subdivision, to issue 
an order authorizing and directing the district attorney or the Attorney 
General to proceed within ten days to file the petition authorized by 
Code Section 36-82-21. Thereafter, the proceedings shall be heard in the 
same manner as would have been followed had the petition been duly 
and promptly filed in the first instance. 


History. — Ga. L. 1920, p. 110, § 1; 
Code 1933, § 87-308. 


36-82-28. Effect of judgment of validation upon failure to file 
petition. 


Where proceedings are had as provided in Code Section 36-82-27 and 
result in a judgment validating the bonds, the bonds shall be held and 
deemed to be as fully and completely validated to all intents and 
purposes as though the proceedings had been had originally as provided 
by law and the judgment of validation shall be finally and completely 
conclusive in like manner as is now provided by Code Section 36-82-25. 


History. — Ga. L. 1920, p. 110, § 2; 
Code 1933, § 87-309. 


RESEARCH REFERENCES 
Am. Jur. 2d. — 64 Am. Jur. 2d, Public municipal bonds issued under an uncon- 
Securities and Obligations, § 373 et seq. stitutional statute, 37 A.L.R. 1310. 
ALR. — Estoppel to deny validity of 
Part 2 


VALIDATION BY HOLDER oF Bonps [ISSUED BY COUNTIES OR 
MUNICIPALITIES SUBSEQUENT TO ADOPTION OF 
CONSTITUTION OF 1877 


RESEARCH REFERENCES 


ALR. — Estoppel of municipal corpora- affected by the character of the owner of 
tion or other political subdivision by recit- bonds as an original holder or a trans- 
als in its bonds to dispute their validity as feree, 86 A.L.R. 1129. 
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36-82-40. Authorization and procedure generally. 


The holder of any outstanding bond or bonds of any county, munici- 
pality, or political subdivision in this state issued subsequently to the 
adoption of the Constitution of 1877, the validating of which is not 
otherwise provided for by Code Sections 36-82-1 through 36-82-6 and 
Part 1 of this article, shall have the right to have the same validated in 
the manner provided in this part. 


History. — Ga. L. 1908, p. 72, § 1; Civil the impact on bond issues of challenges to 
Code 1910, § 453; Code 1933, § 87-401. voting procedures, see 15 Ga. St. B. J. 15 
Law reviews. — For article discussing (1978). 


RESEARCH REFERENCES 


ALR. — Validity, within authorized excess of amount permitted by law, 175 
debt, tax, or voted limit, of bond issue in A.L.R. 828. 


36-82-41. Furnishing of indemnity bond by holder. 


The holder of any bond or bonds described in Code Section 36-82-40 
who desires to have the same validated shall first enter into an 
obligation with sufficient security to indemnify the county, municipal- 
ity, or political subdivision issuing the bond or bonds desired to be 
validated against all court costs and other expenses incident to the 
validating proceedings, the sufficiency of the surety on such obligation 
to be approved by the executive officer or officers of the county, 
municipality, or political subdivision. 


History. — Ga. L. 1908, p. 72, § 2; Civil 
Code 1910, § 454; Code 1933, § 87-402. 


36-82-42. Petition by holder to district attorney or Attorney 
General. 


The holder of any bond or bonds described in Code Sections 36-82-40 
and 36-82-41, having given indemnity against cost, may present to the 
district attorney of the circuit in which the county, municipality, or 
political subdivision which issued such bond or bonds is located or to the 
Attorney General in the event the district attorney is absent from the 
circuit, a petition setting forth a description of the bond or bonds sought 
to be validated, stating the date of issue, the rate of interest, the 
number and denomination of all bonds issued, and the time and place 
for payment of principal and interest, with a full copy of all resolutions 
and other proceedings authorizing the issue of the bonds, and indicat- 
ing any and all other facts showing the authority of the county, 
municipality, or political subdivision to issue such bonds and the 
purpose for which they were issued. 
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History. — Ga. L. 1908, p. 72, § 3; Civil 
Code 1910, § 455; Code 1933, § 87-403. 


36-82-43. Petition by district attorney or Attorney General to 
superior court; order to show cause; service of peti- 
tion and order; answer. 


Within 20 days from the date on which the petition of the holder of 
any bond or bonds is presented to the district attorney or to the 
Attorney General such officer shall prepare and file, in the office of the 
clerk of the superior court of the county which issued the bonds or in the 
county in which the municipality or political subdivision which issued 
the bonds is located, a petition directed to the superior court of the 
county, in the name of the state and against the county, municipality, or 
political subdivision issuing the bonds, setting forth all the facts stated 
in the petition presented to him as provided in Code Section 36-82-42, 
the name of the county, municipality, or political subdivision which 
issued the bonds, the amount of bonds issued, for what purpose they 
were issued, a full description of the bonds, the authority under which 
they were issued, and the number of outstanding bonds. He shall obtain 
from the judge of the superior court of the county an order requiring the 
county, municipality, or political subdivision to show cause, by the 
proper officer or officers, at such time and place within 20 days from the 
filing of the petition as the judge of the court may direct, why the bonds 
described in the petition should not be confirmed and validated. The 
petition and order shall be served in the manner provided by law for the 
service of petitions upon counties, municipalities, or political subdivi- 
sions. The officer or officers of the county, municipality, or political 
subdivision shall make sworn answer to the petition within the time 
prescribed. 


History. — Ga. L. 1908, p. 72, § 4; Civil 
Code 1910, § 456; Code 1933, § 87-404. 


JUDICIAL DECISIONS 


When place of hearing fixed in an- 
other county, judgment a nullity. — 
When the judge of the superior court of 
the county in which the bonds were to be 
issued, upon a petition filed by the solici- 
tor general (now district attorney) fixed 
the place of hearing at a point in another 
county, giving notice of the time and place 
of hearing, the court was without jurisdic- 
tion to pass judgment validating the 
bonds, and a judgment validating the 
bonds was a mere nullity. Tyson v. 
McIntosh County, 147 Ga. 233, 93 S.E. 
407 (1917). 


Affidavit by one member of board of 
education sufficient for petition. — 
When a petition to validate bonds to be 
issued by a county board of education is 
filed by the solicitor general (now district 
attorney), it is not necessary that the 
answer to such petition by the board of 
education, required by this section, be 
sworn to by each member of the board, but 
the affidavit of one member of the board is 
sufficient. King v. County Bd. of Educ., 42 
Ga. App. 563, 156 S.E. 710 (1931), aff’d by 
operation of law, 174 Ga. 685, 164 S.E. 52 
(1932). 
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Cited in King v. County Bd. of Educ., 
174 Ga. 685, 164 S.E. 52 (1932). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 358, 360, 
379, 380. 


36-82-44. Hearing and judgment; parties to proceedings; appeal. 


Within the time prescribed in the order or such further time as he 
may fix, the judge of the superior court shall proceed to hear and 
determine all questions of law and fact in the case and shall render 
judgment thereon. Any citizen of this state who is resident in the 
county, municipality, or political subdivision desiring to issue the bonds 
may become a party to the proceedings at or before the time set for the 
hearing. Any party thereto who is dissatisfied with the judgment of the 
court confirming and validating the issuance of the bonds or refusing to 
confirm and validate the issuance of the bonds may appeal from the 
judgment under the procedure provided by law in cases of injunction. 
Only a party to the proceedings at the time the judgment appealed from 
is rendered may appeal from the judgment. 


History. — Ga. L. 1908, p. 72, § 5; Civil Nov.-Dec. Sess., p. 279, § 5; Ga. L. 1966, p. 
Code 1910, § 457; Code 1933, § 87-405; 76, § 4. 
Ga. L. 1946, p. 726, § 1; Ga. L. 1953, 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public municipal bonds issued under an uncon- 
Securities and Obligations, § 366 et seq. _ stitutional statute, 37 A.L.R. 1310. 
ALR. — Estoppel to deny validity of 


36-82-45. Effect of judgment of validation. 


If no appeal is filed within the time prescribed by law or if an appeal 
is filed and the judgment is affirmed on appeal, the judgment of the 
superior court confirming and validating the bonds shall be forever 
conclusive upon the validity of the bonds against the county, munici- 
pality, or political subdivision. 


History. — Ga. L. 1908, p. 72, § 6; Civil 
Code 1910, § 458; Code 1933, § 87-406; 
Ga. L. 1966, p. 76, § 5. 
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RESEARCH REFERENCES 
Am. Jur. 2d. — 64 Am. Jur. 2d, Public municipal bonds issued under an uncon- 
Securities and Obligations, § 373 et seq. stitutional statute, 37 A.L.R. 1310. 
ALR. — Estoppel to deny validity of 
36-82-46. Applicability of Code Sections 36-82-22 and 36-82-25. 


Code Sections 36-82-22 and 36-82-25, providing for a notice of 
proceeding to validate and proof of validation, are made applicable in 
all proceedings to validate bonds under Code Sections 36-82-40 through 
36-82-45. 


History. — Ga. L. 1908, p. 72, § 7; Civil 
Code 1910, § 459; Code 1933, § 87-407. 


RESEARCH REFERENCES 


ALR. — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute, 37 A.L.R. 1310. 


36-82-47. Payment of costs of proceedings. 


All the costs of the proceedings shall be paid by the holder or holders 
requesting the validation of the bonds. 


History. — Ga. L. 1908, p. 72, § 8; Civil 
Code 1910, § 460; Code 1933, § 87-408. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 376. 


ARTICLE 3 
REVENUE BONDS 


Cross references. — Constitutional extraterritorial provision of utility ser- 
provisions, Ga. Const. 1983, Art. IX, Sec. vices by municipality, see 12 Ga. L. Rev. 1 
VI. (1977). 


Law reviews. — For article discussing 


JUDICIAL DECISIONS 
ANALYSIS 


GENERAL CONSIDERATION 
CONTRACTS 

SPEcIFIC PROJECTS 
PROCEDURE 
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General Consideration 


Courts bound by constitutional 
provision. — Under Ga. Const. 1945, Art. 
VII, Sec. VII, Para. V (see now Ga. Const. 
1983, Art. IX, Sec. VI, Para. I), the grant of 
such broad powers to municipalities as 
are contained in the Revenue Bond Law 
(O.C.G.A. Art. 3, Ch. 82, T. 36) is autho- 
rized, and by that the courts are bound 
and have nothing to do with the reason- 
ableness, wisdom, policy, or expediency of 
the law. Lipscomb v. Cumming, 211 Ga. 
55, 84 S.E.2d 3 (1954). 

Issuance of bonds not unconstitu- 
tional. — When it appeared that revenue 
anticipation bonds were to be issued by a 
town for improvement of waterworks un- 
der the authority and in accordance with 
the method prescribed by Ga. Const. 1945, 
Art. VII, Sec. VII, Para. V (see now Ga. 
Const. 1983, Art. IX, Sec. VI, Para. I), and 
the laws incorporated therein by reference 
thereto, the proposed issuance of the rev- 
enue anticipation bonds, the proceeding 
for validation, and the judgment of valida- 
tion were not contrary to any provisions of 
the Constitution. Thigpen v. Town of 
Davisboro, 81 Ga. App. 610, 59 S.E.2d 522 
(1950). 

Acts restricting rights granted un- 
der article inoperative. — Since the 
Revenue Bond Law (0.C.G.A. Art. 3, Ch. 
82, T. 36), adopted in Ga. Const. 1945, Art. 
VII, Sec. VII, Para. V (see now Ga. Const. 
1983, Art. IX, Sec. VI, Para. I), is a part of 
the charter of every municipality, any acts 
of the General Assembly tending to re- 
strict the power of a municipality to exer- 
cise rights granted thereunder are inoper- 
ative for this purpose. Carter v. State, 93 
Ga. App. 12, 90 S.E.2d 672 (1955). 

Revenue Bond Law (O.C.G.A. Art. 3, 
Ch. 82, T. 36) sets out general law by 
which counties, municipalities, and other 
political subdivisions may raise revenue 
for projects contemplated. Carter v. State, 
93 Ga. App. 12, 90 S.E.2d 672 (1955). 

Revenue Bond Law (O.C.G.A. Art. 3, 
Ch. 82, T. 36) does not purport to be 
general law exhaustive of purposes for 
which revenue bonds or certificates may 
be issued and this is not violative of the 
Constitutional provision that laws of a 
general nature shall have uniform opera- 
tion throughout the state, and no special 
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law shall be enacted in any case for which 
provisions have been made by an existing 
general law (Ga. Const. 1945, Art. I, Sec. 
IV, Para. I (see now Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I)). Sigman v. Brunswick 
Port Auth., 214 Ga. 332, 104 S.E.2d 467 
(1958). 

Effect of contradictory local legisla- 
tion. — General Assembly intended that 
every municipality should have exactly 
the same power to do all of the acts 
authorized by the Revenue Bond Law of 
1937 (0.C.G.A. Art. 3, Ch. 82, T. 36) as 
adopted by Ga. Const. 1945, Art. VII, Sec. 
VII, Para. I (see now Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I), and the constitu- 
tional provisions being a part of the char- 
ter of a municipality, it necessarily follows 
that it has the authority to proceed there- 
under regardless of other and alternate, 
or even contradictory, plans which might 
have been contained in local legislation. 
Carter v. State, 93 Ga. App. 12, 90 S.E.2d 
672 (1955). 

Article is part of municipal charter. 
— When the Revenue Bond Law 
(O.C.G.A. Art. 3, Ch. 82, T. 36) and the 
Constitution of 1945 were adopted, the 
provisions of each as to revenue bonds 
became a part of the charter of every 
municipality. Lipscomb v. Cumming, 211 
Ga. 55, 84 S.E.2d 3 (1954); Carter v. State, 
93 Ga. App. 12, 90 S.E.2d 672 (1955). 

Certificates not debts within con- 
stitutional limitations. — Revenue an- 
ticipation bonds issued under the Reve- 
nue Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 
36) do not subject the political subdivision 
issuing the bonds to any pecuniary liabil- 
ity thereon and are, therefore, not debts 
against such political subdivision within 
the meaning of the constitutional provi- 
sion limiting such indebtedness (Ga. 
Const. 1945, Art. VII, Sec. VII, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I)). Fort Oglethorpe v. Catoosa 
County, 80 Ga. App. 188, 55 S.E.2d 753 
(1949). 

Revenue Bond Law (0.C.G.A. Art. 3, 
Ch. 82, T. 36) is designed to provide 
for self-liquidating projects and reve- 
nue bonds therein contemplated are not to 
be a charge against the general credit of 
the county or municipality. The liability is 
to be satisfied only from revenues pro- 
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duced by the undertaking and, under the 
specific terms of the statute, the political 
division will never be required to aid in its 
retirement with funds derived from any 
other source, and is in fact prohibited from 
doing so. Reed v. City of Smyrna, 201 Ga. 
228, 39 S.E.2d 668 (1946). 

Origin of funds as affecting public 
or private status. — Fact that the funds 
proposed to be used are to be derived from 
the sale of revenue anticipation bonds 
does not deprive the funds of the character 
of “public funds,” use of which for private 
purpose or enterprise is prohibited. 
Beazley v. De Kalb County, 210 Ga. 41, 77 
S.E.2d 740 (1953). 

Cited in Dade County v. State, 201 Ga. 
241, 39 S.E.2d 473 (1946); Findley v. City 
of Vidalia, 78 Ga. App. 581, 51 S.E.2d 542 
(1949); McLucas v. State Bridge Bldg. 
Auth., 210 Ga. 1, 77 S.E.2d 531 (1953); 
Messenheimer v. Windt, 211 Ga. 575, 87 
S.E.2d 402 (1955); Carter v. State, 211 Ga. 
824, 89 S.E.2d 175 (1955); Merritt v. State, 
95 Ga. App. 612, 98 S.E.2d 242 (1957); 
Southern Airways Co. v. De Kalb County, 
216 Ga. 358, 116 S.E.2d 602 (1960); Smith 
v. Hayes, 217 Ga. 94, 121 S.E.2d 113 
(1961); Couch v. City of Villa Rica, 203 F. 
Supp. 897 (N.D. Ga. 1962); Mays v. State, 
110 Ga. App. 881, 140 S.E.2d 223 (1965); 
Rich v. State, 237 Ga. 291, 227 S.E.2d 761 
(1976); Krause v. City of Brunswick, 242 
Ga. 659, 251 S.E.2d 239 (1978); Reed v. 
State, 265 Ga. 458, 458 S.E.2d 113 (1995). 


Contracts 


Provisions of the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36) did 
not render meaningless the mandate 
of former Code 1933, § 69-202 (see 
now O.C.G.A. § 36-30-3), forbidding 
councils from binding their successors. 
The express statutory authority for a mu- 
nicipality to contract with the bondhold- 
ers as to specified future utility rates did 
not extend to contracts with the whole- 
saler of electrical power. Johnson v. State, 
107 Ga. App. 16, 128 S.E.2d 651 (1962). 

Covenants against disposing of un- 
dertaking enforceable. — Covenants 
against leasing or otherwise disposing of 
an undertaking, revenues of which were 
pledged in accordance with the contract 
between a governing authority and its 
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bondholders under the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36), con- 
stitute a contract between such governing 
body and each bondholder which was en- 
forceable by the latter under the provi- 
sions of Ga. L. 1937, p. 761, § 6 ( see now 
0.C.G.A. § 36-82-65). Hicks v. State, 99 
Ga. App. 302, 108 S.E.2d 187 (1959). 


Specific Projects 


Creation of water district and sys- 
tem outside city approved. — Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
defines a “municipality” (now “govern- 
mental body”) to be any county, city, or 
town. It authorizes any such municipality 
to create a water district and to construct, 
operate, and maintain a water system 
which may be located wholly within or 
wholly without the municipality, or par- 
tially within and partially without the 
municipality. City of Trenton v. Dade 
County, 75 Ga. App. 326, 43 S.E.2d 432 
(1947). 

No cause of action to enjoin city 
from furnishing water outside city 
limits. — Petition which seeks to enjoin 
city from constructing a water line and 
furnishing water to customers because the 
customers are located outside the corpo- 
rate limits of the city fails to state a cause 
of action. Lipscomb v. Cumming, 211 Ga. 
55, 84 S.E.2d 3 (1954). 

Bonds issued to extend existing sys- 
tem of improvements approved. — 
Under the provisions of the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36) and 
the constitutional sanction thereof (Ga. 
Const. 1945, Art. VII, Sec. VII, Para. V 
(see now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I)), revenue anticipation bonds may 
be issued by a municipality to extend an 
existing system of municipal improve- 
ments by pledging the entire revenue of 
the whole system to the payment thereof, 
subject to the rights of holders of prior 
issues, without prorating the values of the 
existing and the new facilities, and pledg- 
ing only the revenue of such new facilities 
according to their proportion to the total 
value. Carter v. State, 93 Ga. App. 12, 90 
S.E.2d 672 (1955). 

Government center and retarda- 
tion center bonds confirmed and val- 
idated. See Building Auth. v. State, 253 
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Specific Projects (Cont'd) 


Ga. 242, 321 S.E.2d 97 (1984). 

Issuing certificates for construc- 
tion of warehouse not authorized. — 
Under the restrictive provisions of Ga. 
Const. 1945, Art. VII, Sec. VII, Para. V 
(see now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I), that governmental subdivisions 
of the state shall issue revenue anticipa- 
tion bonds only to provide funds for such 
facilities and undertakings as are “specif- 
ically authorized and enumerated” by Acts 
there referred to, a county is not autho- 
rized to issue such revenue bonds for the 
acquisition or construction and equipping 
of warehouses to be used in the conduct of 
a general storage warehouse business, 
which is ordinarily carried on by private 
enterprise. Such an undertaking is not 
properly included within the definition of 
the word “terminal” as used in the Reve- 
nue Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 
36), and not “specifically authorized and 
enumerated” therein. Beazley v. De Kalb 
County, 210 Ga. 41, 77 S.E.2d 740 (1953). 

Contract with engineering com- 
pany not payable from general funds. 
— Liability against a municipality arising 
out of and by virtue of any contract made 
by such municipality with an engineering 
company, entered into pursuant to the 
provisions of Ga. Const. 1945, Art. VII, 
Sec. VII, Para. V (see now Ga. Const. 
1983, Art. IX, Sec. VI, Para. I), and the 
Revenue Bond Law (0.C.G.A. Art. 3, Ch. 
82, T. 36), is not an indebtedness of the 
municipality which can be paid and satis- 
fied out of the general tax fund or other 
general funds of the municipality. City of 
Royston v. Littrell Eng’r Co., 87 Ga. App. 
903, 75 S.E.2d 678 (1953). 


Procedure 


Superior rights not gained by prior 
proceeding to validate certificates. — 
There is nothing contained in the Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
which expressly or by necessary implica- 
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tion gives that municipality which insti- 
tutes proceedings first for the validation of 
its bonds, and the confirmation of the 
security for the payment thereof, superior 
rights over another municipality which 
may file proceedings to validate and con- 
firm the security for its bonds subse- 
quently thereto; this is true although the 
two proposed districts may embrace the 
same area or portions of the same area. 
City of Trenton v. Dade County, 75 Ga. 
App. 326, 43 S.E.2d 432 (1947). 

Conclusiveness of judgment vali- 
dating revenue bonds. — Judgment 
validating revenue bonds, unless excepted 
to within the time provided by law, is 
conclusive upon all questions made, or 
that might have been made, prior to the 
judgment of validation, including the con- 
stitutionality of the statute under which 
the proceedings are had. Dawson v. Hos- 
pital Auth., 212 Ga. 146, 91 S.E.2d 12 
(1956). 

Defect in service waived by appear- 
ance. — When the mayor and counsel of a 
municipality appear, file an answer, and 
acknowledge service of a petition for vali- 
dating revenue bonds, any defect in the 
service of the petition on the mayor and 
counsel is held to be waived by appear- 
ance and pleading. Dade County v. State, 
75 Ga. App. 330, 43 S.H.2d 434 (1947). 

Written notice by attorney on solic- 
itor general (now district attorney) 
sufficient. — When a municipality 
through the municipality’s proper officers, 
under the Revenue Bond Law (0.C.G.A. 
Art. 3, Ch. 82, T. 36), employs an attorney 
to guide and direct the municipality gen- 
erally and to prepare proceedings for the 
purpose of validating revenue bonds, and 
such attorney prepares the resolution of 
the municipality and serves written notice 
of the passage of the resolution on the 
solicitor general (now district attorney), 
such will be deemed sufficient notice to 
the solicitor general (now district attor- 
ney). Dade County v. State, 75 Ga. App. 
330, 43 S.E.2d 434 (1947). 


OPINIONS OF THE ATTORNEY GENERAL 


Eminent domain beyond corporate 
city limits. — Georgia municipalities 


have power of eminent domain, even be- 
yond corporate city limits, for public 
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works financed by revenue bonds. 1981 
Op. Att’y Gen. No. U81-1. 

Municipalities in business only to 
serve public welfare. — In the absence 
of special circumstances, it is not within 
the constitutional power of a legislature to 
authorize a municipal corporation 
(county) to engage in a business which can 
be and ordinarily is carried on by private 
enterprise, merely for the purpose of ob- 
taining an income or deriving a profit 
therefrom, but it should be allowed to go 
into business only on the theory that 
thereby the public welfare will be 
subserved. 1965-66 Op. Atty Gen. No. 
66-176. 

County cannot make donations to 
water and sewerage authority, but it 
can enter into contracts with such author- 
ity. 1970 Op. Att’y Gen. No. U70-225. 

Athletic facilities approved. — Un- 


36-82-60. Short title. 
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der the Revenue Bond Law (O.C.G.A. Art. 
3, Ch. 82, T. 36), the county board of 
education could erect athletic fields, 
grandstands, and stadiums with revenue 
bonds to be retired solely from the usage 
of the fields, grandstands, and stadiums. 
1945-47 Op. Att’y Gen. p. 168. 

Ambulance service. — County has no 
right, in absence of special or local legis- 
lation granting such right, to operate am- 
bulance service. 1965-66 Op. Att’y Gen. 
No. 66-176. 

Weight of advice of county attorney. 
— Before a county board of education 
should undertake to create a debt under 
the Revenue Bond Law (0.C.G.A. Art. 3, 
Ch. 82, T. 36), the county board of educa- 
tion should advise with the county attor- 
ney and be governed according to the 
county attorney’s advice and instruction. 
1945-47 Op. Att’y Gen. p. 168. 


This article may be cited as the “Revenue Bond Law.” 


History. — Ga. L. 1937, p. 761, $ 1; Ga. 
L. 1957, p. 36, § 1. 
Law reviews. — For article discussing 


the impact on bond issues of challenges to 
voting procedures, see 15 Ga. St. B. J. 15 
(1978). 


JUDICIAL DECISIONS 


Constitutionality. — As applied to the 
establishment and maintenance of sys- 
tems of waterworks by counties, the Rev- 
enue Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 
36) is not subject to attack on the ground 
that the law violates the constitutional 
provision that protection to person and 
property is the paramount duty of govern- 
ment, and shall be impartial and com- 
plete. Nor does the Constitution otherwise 
prohibit the General Assembly from au- 
thorizing such an undertaking by coun- 
ties. The court did not err in denying an 
interlocutory injunction. Miller v. Head, 
186 Ga. 694, 198 S.E. 680 (1938). 

See Lawson v. City of Moultrie, 194 Ga. 
699, 22 S.E.2d 592 (1942). 

Certificates not to be charged 
against general credit. — Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
is designed to provide for self-liquidating 
projects and the revenue bonds therein 


contemplated are not to be a charge 
against the general credit of the county or 
municipality. The liability is to be satisfied 
only from revenues produced by the un- 
dertaking and under the specific terms of 
the statute, the political division will 
never be required to aid in its retirement 
with funds derived from any other source, 
and is in fact prohibited from doing so. 
The article is not unconstitutional by vir- 
tue of violating the constitutional limita- 
tion on municipal debts in Ga. Const. 
1877, Art. VII, Sec. VII, Para. I (see now 
Ga. Const. 1983, Art. IX, Sec. V, Para. I). 
Miller v. Head, 186 Ga. 694, 198 S.E. 680 
(1938). 

Superior rights not gained by prior 
proceeding to validate certificates. — 
There is nothing contained in the Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
which expressly or by necessary implica- 
tion gives that municipality which insti- 
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tutes proceedings first for the validation of 
the municipality’s bonds, and the confir- 
mation of the security for the payment 
thereof, superior rights over another mu- 
nicipality which may file proceedings to 
validate and conform the security for the 
municipality’s bonds subsequently 
thereto; this is true although the two 
proposed districts may embrace the same 
area or portions of the same area. Dade 
County v. State, 202 Ga. 191, 42 S.E.2d 
439 (1947). 

City’s proceeding to validate bonds 
not barred by county filing proceed- 
ing to validate bonds for overlapping 
water district. — When the governing 
body of a county has fully complied with 
all the provisions of the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36) in the 
creation of a water district and caused 
proceedings to be filed for the validation of 
the county’s bonds, the fact that the gov- 
erning body of a city located wholly within 
the area embraced in the county’s district 
has likewise fully complied with all the 
provisions of the law in the creation of a 
water district comprised only of the area 
located within its corporate limits, and 
caused proceedings to be filed to validate 
and confirm its bonds, does not constitute 
a legal reason why the city’s bonds should 
not be validated and confirmed. Dade 
County v. State, 202 Ga. 191, 42 S.E.2d 
439 (1947). 

Standing to challenge bond valida- 
tion. — Appeal filed by challengers to a 
trial court judgment confirming and vali- 
dating a city’s bond issuance was dis- 
missed because the challengers failed to 
present any evidence to establish the chal- 
lengers’ standing under O.C.G.A. 
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§ 36-82-77(a) to become parties in the 
bond validation proceeding; thus, the 
challengers lacked standing to appeal the 
judgment in that proceeding. Sherman v. 
City of Atlanta, 317 Ga. 345, 730 S.E.2d 
113 (2018). 

Trial court properly dismissed a 
county resident’s preemptive declar- 
atory judgment action challenging 
the issuance of bonds for a develop- 
ment project on the ground that a bond 
validation petition under the Georgia Rev- 
enue Bond Law, O.C.G.A. § 36-82-60 et 
seq., in which the resident intervened was 
the exclusive forum for adjudication of the 
resident’s claims. Courts are not to render 
declaratory judgments if other statutory 
remedies have been specifically provided, 
as was the case here, and the resident’s 
claims were adequately addressed and 
adjudicated in the validation proceeding. 
Woodham v. City of Atlanta, 283 Ga. 95, 
657 S.E.2d 528 (2008). 

Use of local school taxes for rede- 
velopment. — School system, develop- 
ment authority, and others were properly 
granted summary judgment in a suit chal- 
lenging the allocation of school taxes be- 
cause the 2008 amendments to Ga. Const. 
1983, Art. IX, Sec. II, Para. VII(b) and 
0.C.G.A. § 36-44-9(g), governing tax allo- 
cation districts, changed the law and ret- 
roactively allowed use of local school taxes 
for general redevelopment purposes. 
Sherman v. Atlanta Indep. Sch. Sys., 293 
Ga. 268, 744 S.E.2d 26 (2018). 

Cited in Dade County v. State, 77 Ga. 
App. 139, 48 S.E.2d 144 (1948); United 
States v. City of Rossville, 249 F. Supp. 
701 (N.D. Ga. 1966); Copeland v. State, 
268 Ga. 375, 490 S.E.2d 68 (1997). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 13, 74. 


36-82-61. Definitions. 


As used in this article, the term: 


(1) “Governing body” means the board, commission, council, or 
other local legislative body of a governmental body. 
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(2)(A) “Governmental body” means any school district, county, or 
municipal corporation of this state. 


(B) The term “governmental body” shall also mean and include 
highway districts of the state which have been or may hereafter be 
created as political subdivisions of the state, which shall have the 
same rights and powers to operate under this article as have 
counties, municipal corporations, and school districts. Such high- 
way districts as political subdivisions of the state shall be limited, 
however, in such undertakings to the construction, acquisition, and 
building of highways, bridges, causeways, approaches, viaducts, 
tunnels, and all things incidental to the improvement of highways 
located within their respective districts as created by the Consti- 
tution and laws of this state. 


(C) The term “governmental body” shall also mean and include 
state and local public authorities having corporate powers which 
have been or may hereafter be created by general, local, or special 
Act of the General Assembly. Such state or local authorities are 
fully empowered to issue revenue-anticipation certificates and to 
operate under this article in the same manner and to the same 
extent as counties or municipal corporations of the state are 
authorized to do. 


(D) For the purposes of Code Sections 36-82-74 through 
36-82-82, inclusive, the term “governmental body,” in addition to its 
definitions in subparagraphs (A) through (C) of this paragraph, 
means a hospital authority the revenue certificates of which are 
required by Code Section 31-7-81 to be confirmed and validated in 
accordance with the procedure of this article. 


(3) “Revenue” or “revenue of the undertaking” means all revenues, 
income, and earnings arising out of or in connection with the 
operation or ownership of the undertaking and, if so stated in the 
resolution or resolutions authorizing the issuance of obligations 
under this article, also means moneys received as grants from the 
United States of America, from this state, or from any instrumental- 
ity or agency of the foregoing in aid of such undertaking. 


(4) “Undertaking” includes the following revenue-producing un- 
dertakings or any combination of two or more of such undertakings, 
whether now existing or hereafter acquired or constructed: 


(A) Causeways, tunnels, viaducts, bridges, and other crossings; 


(B) Highways, parkways, airports, docks, piers, wharves, termi- 
nals, and other facilities; 


(C) Systems, plants, works, instrumentalities, and properties: 
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(i) Used or useful in connection with the obtaining of a water 
supply and the conservation, treatment, and disposal of water for 
public and private uses; 


(ii) Used or useful in connection with the collection, treat- 
ment, and disposal of sewage, waste, and storm water; together 
with all parts of any such undertaking and all appurtenances 
thereto, including lands, easements, rights in land, water rights, 
contract rights, franchises, approaches, dams, reservoirs, gener- 
ating stations, sewage disposal plants, intercepting sewers, 
trunk connecting and other sewer and water mains, filtration 
works, pumping stations, and equipment; 


(iii) Used or useful in connection with the collection, treat- 
ment, reuse, or disposal of solid waste; or 


(iv) Used or useful in connection with buying, constructing, 
extending, operating, and maintaining gas or electric generating 
and distribution systems together with all necessary appurte- 
nances thereof; provided, further, any revenue certificates issued 
to buy, construct, extend, operate, and maintain electric gener- 
ating and distribution systems shall, before being undertaken, be 
authorized by a majority of those voting at an election held for 
the purpose in the county, municipal corporation, or political 
subdivision affected, the election for such to be held in the same 
manner as is used in issuing bonds of such county, municipal 
corporation, or political subdivision and the said elections shall 
be called and provided for by officers in charge of the fiscal affairs 
of said county, municipal corporation, or political subdivision 
affected; 


(D) Dormitories, laboratories, libraries, and other related facil- 
ities; 

(E) Parks, golf links and fairways, tennis courts, swimming 
pools, playgrounds, athletic fields, grandstands and stadiums; 
buildings to be used for various types of sports, including baseball 
and football; buildings to be constructed and used for the housing 
of exhibits for fairs and educational purposes; buildings to be used 
for the housing of livestock, horses, cattle, swine, poultry, and 
agricultural exhibits for exhibition purposes; the erection and 
construction of buildings to be used for amusement purposes or 
educational purposes or a combination of the two; and such 
buildings to be used for fairs, expositions, or exhibitions in connec- 
tion therewith; 


(F) Combinations of sea wall, groin, and beach erosion protec- 
tion systems; 


(G) Public parking areas and public parking buildings; 
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(H) Purchase of lands used by the United States government as 
army camps for the training of soldiers during the war, when and 
if the same is declared surplus by the United States government or 
its authority, provided that a county shall only be allowed to 
purchase lands which were within its boundaries at the time such 
lands were acquired by the United States government or any 
division of the United States government; 


(I) Parking meters on streets, thoroughfares, parkways, and any 
avenue of traffic, such meters to be located thereon or immediately 
adjacent thereto for the purpose of providing space for vehicles and 
authorizing the use of same for parking purposes upon the pay- 
ment of a charge therefor; 


(J) Purchase of existing public common carriers of passengers 
for hire and facilities necessary, incident, or needful thereto by the 
use of motor buses, trackless trolleys, electric trolleys, or any other 
means of transportation of passengers on the streets and highways; 


(K) The purchase of land and the construction thereon of facili- 
ties for lease to industries, so as to relieve abnormal unemployment 


conditions; and 


(L) Jails and all other structures and facilities which are neces- 
sary and convenient for the operation of jails. 


History. — Ga. L. 1937, p. 761, § 2; Ga. 
L. 1939, p. 862, § 1; Ga. L. 1949, p. 973, 
§ 1; Ga. L. 1950, p. 20, § 1; Ga. L. 1950, p. 
188, § 1; Ga. L. 1950, p. 422, § 1; Ga. L. 
1951, p. 46, § 1; Ga. L. 1953, Jan.-Feb. 
Sess., p. 489, § 1; Ga. L. 1957, p. 410, § 1; 
Ga. L. 1957, p. 458, § 1; Ga. L. 1973, p. 
588, § 1; Ga. L. 1980, p. 709, § 1; Ga. L. 
1983, p. 839, § 1; Ga. L. 1984, p. 22, § 36; 


Ga. L. 1987, p. 3, § 36; Ga. L. 1995, p. 286, 
§ 1; Ga. L. 2003, p. 862, § 2. 

Law reviews. — For article surveying 
legislative and judicial developments in 
Georgia local government law for 1978-79, 
see 31 Mercer L. Rev. 155 (1979). For 
annual survey of local government law, 
see 57 Mercer L. Rev. 289 (2005) and 58 
Mercer L. Rev. 267 (2006). 


JUDICIAL DECISIONS 


Construction of sewer system is 
clearly undertaking contemplated 
under the Revenue Bond Law, O.C.G.A. 
Art. 3, Ch. 82, T. 36. Kelley v. City of 
Griffin, 257 Ga. 407, 359 S.E.2d 644 
(1987). 

Creation of water district and sys- 
tem outside city approved. — Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
defines a “municipality” (now “govern- 
mental body”) to be any county, city, or 
town of this state. It authorizes any such 
municipality to create a water district and 
to construct, operate, and maintain a wa- 


ter system which may be located wholly 
without the municipality, or partially 
within and partially without the munici- 
pality. City of Trenton v. Dade County, 75 
Ga. App. 326, 43 S.E.2d 432 (1947). 
Combining waterworks and sewage 
systems approved. — Argument that 
the waterworks system is a proprietary 
and revenue-producing function, and that 
the sewage system is a governmental 
function, and for this reason the two can- 
not be combined into one system, notwith- 
standing any authority to do so under this 
section, is without merit. Under Ga. 
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Const. 1945, Art. VII, Sec. VII, Para. V 
(see now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I), it is expressly provided that wa- 
ter systems and sewerage systems may be 
combined. Reed v. City of Smyrna, 201 Ga. 
228, 39 S.E.2d 668 (1946). 

Word “terminal” as used in the Rev- 
enue Bond Law (O.C.G.A. Art. 3, Ch. 
82, T. 36) means a place provided by or 
for any type of common carrier, including 
buildings and structures incidental to 
their services, such as shelters and enclo- 
sures for the comfort and convenience of 
passengers, or for the care and safety of 
freight pending shipment or delivery to 
consignee or to connecting carriers. 
Beazley v. De Kalb County, 210 Ga. 41, 77 
S.E.2d 740 (1953). 

County payments to airport author- 
ity’s sinking fund as “revenue.” — Un- 
der a contract between county and airport 
authority for use by the county of an 
expanded airport facility, although the 
county’s consideration would not be paid 
directly to the authority, but paid to the 
custodian of the authority’s sinking fund, 
the consideration did not lose its character 
as “revenue” for the authority and such 
payment scheme was not a reason to deny 
validation of the authority's revenue 
bonds. Clayton County Airport Auth. v. 
State, 265 Ga. 24, 453 S.E.2d 8 (1995). 

Hotel/motel tax proceeds were rev- 
enue. — Hotel/motel tax funding agree- 
ment for a stadium project worked with a 
bond proceeds funding agreement to en- 
sure that the stadium’s tax proceeds were 
expended consistent with O.C.G.A. 
§ 48-13-51(a)(5)(B), and there was no re- 
quirement that the development author- 
ity own the stadium for the tax proceeds to 
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be considered as part of the revenue to pay 
for the bonds: under’ O.C.G.A. 
§ 36-82-61(3), “revenue” included reve- 
nues arising out of or in connection with 
the operation or ownership of the sta- 
dium. Cottrell v. Atlanta Dev. Auth., 297 
Ga. 1, 770 S.E.2d 616 (2015). 

No law makes county commission- 
ers individually the governing body 
of the county in cases of water systems 
financed by revenue bonds or certificates. 
Gwinnett County v. Archer, 102 Ga. App. 
813, 118 S.E.2d 97 (1960). 

County was proper party plaintiff 
in suit alleging that former commissioners 
paid an excessive fee to the commission- 
ers’ attorney and improperly delegated to 
the attorney the authority to settle with 
and pay other attorneys in connection 
with establishment of a water system fi- 
nanced by revenue anticipation bonds. 
Gwinnett County v. Archer, 102 Ga. App. 
813, 118 S.E.2d 97 (1960). 

Cited in Dade County v. State, 77 Ga. 
App. 139, 48 S.E.2d 144 (1948); Fort 
Oglethorpe v. Catoosa County, 80 Ga. App. 
188, 55 S.E.2d 753 (1949); Johnston v. 
Clayton County Water Auth., 222 Ga. 39, 
148 S.E.2d 417 (1966); Austin Enters., Inc. 
v. DeKalb County, 222 Ga. 232, 149 S.E.2d 
461 (1966); Hospital Auth. v. Stewart, 226 
Ga. 530, 175 S.E.2d 857 (1970); Norton 
Realty & Loan Co. v. Board of Educ., 129 
Ga. App. 668, 200 S.E.2d 461 (1973); City 
of Jonesboro v. Clayton County Water 
Auth., 136 Ga. App. 768, 222 S.E.2d 76 
(1975); Krause v. City of Brunswick, 242 
Ga. 659, 251 S.E.2d 239 (1978); Ware v. 
Henry County Water & Sewerage Auth., 
258 Ga. App. 778, 575 S.E.2d 654 (2002); 
McLeod v. Columbia County, 278 Ga. 242, 
599 S.E.2d 152 (2004). 
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Application of section to buildings 
constructed for educational pur- 
poses. — While counties are authorized 
to issue revenue bonds in paragraph (2) of 
this section, and while an “undertaking” is 
said to include buildings constructed for 
educational purposes under paragraph 
(4), both Ga. Const. 1945, Art. VII, Sec. 
VII, Para. V (see now Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I) and this section re- 
quire that the funds must be for a 


revenue-producing facility and that the 
obligations be paid only from revenue pro- 
duced by this revenue-producing facility. 
1954-56 Op. Att’y Gen. p. 222. 

Housing for teachers not included. 
— Since subparagraph (4)(E) contains no 
general language, despite the fact that 
reference is made to housing facilities for 
swine, cattle, etc., it does not include 
housing for teachers. Cattle, swine, and 
other domestic animals constitute only 
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one type of personal property belonging to 
the school which would require housing no 
different than class room furniture or lab- 
oratory supplies and which would be used 
as an integral part of the educational 
operation, whereas the home or living 
quarters of a teacher would not fall in the 
same category. 1958-59 Op. Att’y Gen. p. 
140. 

General phrase “other related facil- 
ities” in subparagraph (4)(D) cannot be 
construed to include housing facilities for 
teachers. The specific subjects, i.e., “dor- 
mitories, laboratories, libraries,” enumer- 
ated prior to the general phrase “other 
related facilities,” all relate to facilities 
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that constitute an integral part of the 
physical school properties for use by the 
students and public generally, whereas 
housing facilities would not be construed 
as a part of the school plant or for use by 
the public generally, notwithstanding the 
incidental public benefit to be derived 
therefrom in facilitating the employment 
of desirable teachers. 1958-59 Op. Att’y 
Gen. p. 140. 

County cannot make donations to 
water and sewerage authority, but the 
county can enter into contracts with such 
authority. 1970 Op. Att’y Gen. No. 
U70-225. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 56 Am. Jur. 2d, Munic- 
ipal Corporations, Counties, and Other 
Political Subdivisions, §§ 1, 280. 64 Am. 
Jur. 2d, Public Securities and Obligations, 
§§ 13, 74, 86 et seq. 


C.J.S. — 62 C.J.S., Municipal Corpora- 
tions, §§ 1 et seq., 268. 64A C.J.S., Munic- 
ipal Corporations, § 2167. 


36-82-62. Powers as to undertakings and revenue bonds 


generally. 


(a) In addition to the other powers which it may have, any govern- 
mental body shall have power under this article: 


(1) To acquire, by gift, purchase, or the exercise of the right of 


eminent domain, and to construct, to reconstruct, to improve, to 
better, and to extend any undertaking wholly within or wholly 
outside the governmental body or partially within and partially 
outside the governmental body; and to acquire, by gift, purchase, or 
the exercise of the right of eminent domain, lands, easements, rights 
in lands, and water rights in connection therewith. For property 
located within a city, the extraterritorial exercise of eminent domain 
for redevelopment purposes shall be approved by resolution by the 
governing authority of the city. For property located in an unincor- 
porated area of a county, the extraterritorial exercise of eminent 
domain for redevelopment purposes shall be approved by resolution 
by the governing authority of the county. Any such resolution shall be 
adopted under the procedures specified in Code Section 22-1-10 and 
shall specifically and conspicuously delineate each parcel to be 
affected. The requirement for approval by a governing authority 
under this Code section shall be in addition to any other approval 
required by Title 22; 
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(2) To operate and maintain any undertaking for its own use, for 
the use of public and private consumers, and for users within and 
outside the territorial boundaries of the governmental body; 


(3) To prescribe, revise, and collect rates, fees, tolls, or charges for 
the services, facilities, or commodities furnished or made available by 
such undertaking; and, in anticipation of the collection of the reve- 
nues of the undertaking: 


(A) To issue revenue bonds to finance, in whole or in part, the 
cost of the acquisition, construction, reconstruction, improvement, 
betterment, or extension of any undertaking; 


(B) To issue revenue bonds at any time to refund or refinance, in 
whole or in part, all outstanding revenue bonds against any 
existing undertaking or any combination thereof or its anticipated 
revenue; and 


(C) To issue revenue bonds at any time to refund or refinance, in 
whole or in part, all obligations or debt of any nature, including 
outstanding revenue bonds or general obligation bonds, against 
any existing undertaking or any combination thereof or its antici- 
pated revenue; 


(4) To pledge to the punctual payment of such bonds and interest 
thereon all or any part of the revenues of the undertaking (including 
the revenues of improvements, betterments, or extensions thereto 
thereafter constructed or acquired as well as the revenues of existing 
systems, plants, works, instrumentalities, and properties of the 
undertaking so improved, bettered, or extended) or of any part of the 
undertaking; 


(5) To fix the value of existing undertakings at the time the 
governmental body desires to reconstruct, improve, better, or extend 
the undertaking and to pledge to the payment of the revenue bonds 
and the interest thereon issued for the undertaking under this article 
such part of the revenues of the undertaking as the cost of the 
reconstruction, improvement, betterment, or extension of the under- 
taking bears to such cost plus the value of the existing undertaking 
before reconstruction, improvement, betterment, or extension. This 
paragraph shall not be construed to restrict or limit the powers 
granted in paragraph (4) of this Code section; and 


(6) To make all contracts, execute other instruments, and do all 
things necessary or convenient in the exercise of the powers granted 
in this article, or in the performance of its covenants or duties, or in 
order to secure the payment of its bonds, provided that no encum- 
brance mortgage or other pledge of property of the governmental body 
shall be created thereby, that no property of the governmental body 
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shall be liable to be forfeited or taken in payment of such bonds, and 
that no debt on the credit of the governmental body shall be thereby 


incurred in any manner for any purpose. 


(b) The use of streets, thoroughfares, parkways, and avenues of 
traffic in a governmental body for the handling of mobile and foot traffic, 
the use of same for the parking of mobile equipment, and the availabil- 
ity of off-street parking facilities for such equipment are matters of 
public concern and the affording of such facilities serves the better 
welfare of the citizens of a governmental body and may, in the discretion 
of a governmental body, be considered as one revenue-producing under- 
taking. If any governmental body desires to acquire, construct, alter, or 
remodel any property for use as public parking areas or public parking 
buildings or both and issues revenue bonds in order to finance the 
acquisition, construction, alteration, or remodeling of the same in 
accordance with this article, the governmental body may pledge to the 
payment of the principal, interest, and call premium, if any, of such 
revenue bonds, the whole or any part of the receipts of parking meters 
operated by the governmental body, in addition to the revenues derived 
directly from such public parking areas or public parking buildings or 


both. 


History. — Ga. L. 1937, p. 761, § 3; Ga. 
L. 1939, p. 362, § 2; Ga. L. 1951, p. 455, 
§ 1; Ga. L. 1953, Jan.-Feb. Sess., p. 489, 
§ 2; Ga. L. 1992, p. 2197, § 1; Ga. L. 2006, 
p. 39, § 24/HB 1313. 

Editor’s notes. — Ga. L. 2006, p. 39, 
§ 1/HB 1313, not codified by the General 
Assembly, provides that: “This Act shall be 
known and may be cited as ‘The Landown- 
er’s Bill of Rights and Private Property 
Protection Act.’” 

Ga. L. 2006, p. 39, § 25/HB 1313, not 
codified by the General Assembly, pro- 


vides that the amendment to this Code 
section shall only apply to petitions for 
condemnation filed on or after April 4, 
2006. 

Law reviews. — For article surveying 
legislative and judicial developments in 
Georgia local government law for 1978-79, 
see 31 Mercer L. Rev. 155 (1979). For 
annual survey of local government law, 
see 58 Mercer L. Rev. 267 (2006). For 
article on 2006 amendment of this Code 
section, see 23 Ga. St. U. L. Rev. 157 
(2006). 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Attack of unconstitutionality on ground 
of failure to evaluate properties cannot be 
made against paragraph (a)(4) of this sec- 
tion. Carter v. State, 93 Ga. App. 12, 90 
S.E.2d 672 (1955). 

Constitutionality of methods of re- 
paying bonds. — If a municipality de- 
sires, a municipality may pledge the en- 
tire revenue of existing facilities, along 
with the revenues from improvements 


made thereon with funds secured by the 
issuance of revenue anticipation bonds, to 
the payment of these certificates and the 
interest thereon, or the municipality may 
value the existing facilities, and by follow- 
ing the formula provided in this section, 
eliminate from the revenue pledged for 
payment of the bonds that revenue de- 
rived from existing facilities on which 
improvements were made. By the express 
terms of Ga. Const. 1945, Art. VII, Sec. 
VII, Para. V (see now Ga. Const. 1983, Art. 
IX, Sec. VI, Para. I), the acts of a munici- 
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pality under the above provisions of law 
are authorized by and contravene no pro- 
visions of the Constitution. Carter v. 
State, 93 Ga. App. 12, 90 S.E.2d 672 
(1955). 

Revenue Bond Law (O.C.G.A. Art. 3, 
Ch. 82, T. 36) gives power of eminent 
domain to authorities such as the Clay- 
ton County Water Authority, duly created 
by act of the General Assembly, and there 
is no merit in the assertion that the con- 
demnation of an easement for sewage 
lines over a person’s land proceeded ille- 
gally because such authority is without 
authority to exercise the right of eminent 
domain. Johnston v. Clayton County Wa- 
ter Auth., 222 Ga. 39, 148 S.E.2d 417 
(1966). 

While the act creating the Henry 
County Water and Sewerage Authority 
(HCWSA) did not expressly grant 
HCWSA the power of eminent domain, the 
act did grant the HCWSA the power to 
build and maintain water systems both 
within and without the limits of the 
county, and to join the governing author- 
ity in the issuance of revenue-anticipation 
certificates; accordingly, the HCWSA pos- 
sessed the power of eminent domain as 
granted under O.C.G.A. § 36-82-62(a). 
Ware v. Henry County Water & Sewerage 
Auth., 258 Ga. App. 778, 575 S.E.2d 654 
(2002). 

Paragraph (a)(5) of this section by 
its terms in no way restricts or limits 
powers granted by paragraph (a)(4). 
Carter v. State, 93 Ga. App. 12, 90 S.E.2d 
672 (1955). 

Section does not permit changes in 
contracts. — In view of the fact that this 
section authorized municipalities and 
public authorities “to make all contracts” 
a court could not interpret this legislation 
as allowing changes in contracts except in 
accordance with the provisions contained 
in such agreements. Legally binding con- 
tracts must be honored. City of Jonesboro 
v. Clayton County Water Auth., 136 Ga. 
App. 768, 222 S.E.2d 76 (1975). 

Power to collect fees independent. 
— Power of cities and counties to collect 
fees, tolls, or other charges from under- 
takings such as causeways, parking me- 
ters, and other endeavors is clearly inde- 
pendent of power to issue revenue bonds, 
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otherwise a county could not operate 
parking meters without a revenue bond 
issue and could not charge for meter park- 
ing after the bonds were paid. Krause v. 
City of Brunswick, 242 Ga. 659, 251 
S.E.2d 239 (1978). 

Although O.C.G.A. § 36-82-62 is part of 
Georgia’s Revenue Bond Law, the power to 
operate and maintain an undertaking and 
the power to collect fees or charges from 
undertakings are clearly independent of 
the power to issue revenue bonds. McLeod 
v. Columbia County, 278 Ga. 242, 599 
S.E.2d 152 (2004). 

Revenue of existing facilities may 
be pledged to payment of certificates. 
— It is clear from this section that if a 
municipality desires, the municipality 
may pledge the entire revenue of existing 
facilities, along with the revenues from 
improvements made thereon with funds 
secured by the issuance of revenue antic- 
ipation bonds, to the payment of these 
bonds and the interest thereon, or the 
municipality may value the existing facil- 
ities, and by following the formula pro- 
vided in this article eliminate from the 
revenue pledged for payment of the bonds 
that revenue derived from existing facili- 
ties on which improvements were made. 
By the express terms of Ga. Const. 1945, 
Art. VII, Sec. VII, Para. V (see now Ga. 
Const. 1983, Art. IX, Sec. VI, Para. I), the 
acts of a municipality under the above 
provisions of law are authorized and con- 
travene no provisions of the Constitution. 
Dade County v. State, 77 Ga. App. 139, 48 
S.E.2d 144 (1948). 

Bonds issued to extend existing sys- 
tem of improvements approved. — 
Under the provisions of the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36) and 
the constitutional sanction thereof (Ga. 
Const. 1945, Art. VII, Sec. VII, Para. V 
(see now Ga. Const. 1983, Art. IX, Sec. VI, 
Para. I)), revenue anticipation bonds may 
be issued by a municipality to extend an 
existing system of municipal improve- 
ments by pledging the entire revenue of 
the whole system to the payment thereof, 
subject to the rights of holders of prior 
issues, without pro-rating the values of 
the existing and the new facilities and 
pledging only the revenue of such new 
facilities according to their proportion to 
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the total value. Carter v. State, 93 Ga. 
App. 12, 90 S.E.2d 672 (1955). 

Municipality has authority to oper- 
ate sewage treatment facilities. 
Schanck v. Town of Hephzibah, 236 Ga. 
530, 224 S.H.2d 354 (1976). 

Improvement of waterworks ap- 
proved. — When it appeared that reve- 
nue anticipation bonds were to be issued 
by a town for improvement of waterworks 
under the authority and in accordance 
with the method prescribed by the Consti- 
tution and the laws incorporated therein 
by reference thereto, the proposed issu- 
ance of the revenue anticipation bonds, 
the proceeding for validation, and the 
judgment of validation were not contrary 
to any provisions of the Constitution. 
Thigpen v. Town of Davisboro, 81 Ga. App. 
610, 59 S.E.2d 522 (1950). 
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Power to exercise eminent domain 
outside city limits to establish city 
sewer system under the Revenue Bond 
Law (0.C.G.A. Art. 3, Ch. 82, T. 36), and 
the requirement under Ga. Const. 1983, 
Art. IX, Sec. II, Para. ITI(b)(2) that the city 
must have a contract with the county to 
provide sewer services to county resi- 
dents, are not mutually exclusive. Kelley 
v. City of Griffin, 257 Ga. 407, 359 S.E.2d 
644 (1987). 

Cited in Miller v. Head, 186 Ga. 694, 
198 S.E. 680 (1938); Reed v. City of 
Smyrna, 201 Ga. 228, 39 S.E.2d 668 
(1946); Findley v. City of Vidalia, 78 Ga. 
App. 581, 51 S.E.2d 542 (1949); Johnson v. 
State, 107 Ga. App. 16, 128 S.E.2d 651 
(1962); Austin Enters., Inc. v. DeKalb 
County, 222 Ga. 232, 149 S.E.2d 461 
(1966). 
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Power of eminent domain not lim- 
ited by zoning regulations. — Munici- 
palities have the right to use public prop- 
erty, located within their corporate city 
limits, for necessary governmental pur- 
poses, regardless of existence of any con- 
trary zoning regulations which prohibit 
such usage. 1981 Op. Att’y Gen. No. 
U81-1. 

Eminent domain beyond corporate 
city limits. — Georgia municipalities 
have power of eminent domain, even be- 
yond corporate city limits, for public 


works financed by revenue bonds. 1981 
Op. Att’y Gen. No. U81-1. 

Municipalities need not comply 
with county zoning regulations when 
constructing waste-water and sewerage 
treatment facilities beyond city limits. 
1981 Op. Atty Gen. No. U81-1. 

Doubtful that university may issue 
revenue obligations. — Legal ability of 
the Board of Regents of the University 
System of Georgia to incur debt by issuing 
revenue obligations is doubtful. 1988 Op. 
Att’y Gen. No. 88-21. 


RESEARCH REFERENCES 


Am. Jur. 2d. — 26 Am. Jur. 2d, Emi- 
nent Domain, § 1 et seq. 56 Am. Jur. 2d, 
Municipal Corporations, Counties, and 
Other Political Subdivisions, §§ 423 et 
seq., 470 et seq. 64 Am. Jur. 2d, Public 
Securities and Obligations, § 72 et seq. 

C.J.S. — 63 C.J.S., Municipal Corpora- 
tions, § 1142 et seq. 64 C.J.S., Municipal 
Corporations, § 1358 et seq. 64A C.J.S. 
Municipal Corporations, § 2118 et seq. 


ALR. — Power of municipality to ac- 
quire and operate ice plant, 68 A.L.R. 872. 

Implied power of municipality to oper- 
ate nursery, quarry, gravel pit, or other 
operation for production of material 
needed for carrying out powers expressly 
conferred upon it, 104 A.L.R. 1342. 

Power of municipality to charge nonres- 
idents higher fees than residents for use of 
municipal facilities, 57 A.L.R.3d 998. 
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36-82-63. Adoption of resolution authorizing undertaking and 


issuance of revenue bonds. 


The acquisition, construction, reconstruction, improvement, better- 
ment, or extension of any undertaking and the issuance, in anticipation 
of the collection of the revenues of such undertaking, of bonds to provide 
funds to pay the cost thereof, may be authorized under this article by 
resolution or resolutions of the governing body, which may be adopted 
at a regular or special meeting by a majority of the members of the 
governing body. Unless otherwise provided therein, such resolution or 
resolutions shall take effect immediately and need not be laid over or 
published or posted. The governing body, in determining such cost, may 
include all costs and estimated costs of the issuance of the bonds; all 
engineering, inspection, fiscal, and legal expenses; interest estimated to 
accrue during the construction period and for six months thereafter on 
money borrowed or which it is estimated will be borrowed pursuant to 
this article; and moneys not in excess of an amount equal to 15 percent 
of the total principal amount of each such bond issue, to establish a debt 
service reserve with respect to principal and interest requirements on 


the bonds. 


History. — Ga. L. 1937, p. 761, § 4; Ga. 
L. 1978, p. 2062, § 1. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Requirements of resolution. — Res- 
olution and bonds become a contract be- 
tween the municipality and bond purchas- 
ers which the latter can enforce by 
mandamus, and the resolution must con- 
tain the essential contractual element of 
definiteness and certainty with reference 
to the project or improvement to be built 
or effected. Such a resolution must rea- 
sonably show the nature, kind, and loca- 
tion, and such other facts as will with 
reasonable fullness and definiteness de- 
scribe and define the undertaking includ- 
ing the estimated costs thereof. Miller v. 
State, 83 Ga. App. 135, 62 S.E.2d 921 
(1951). 

Revenue bonds must be issued to 
pay for a definite undertaking, reason- 
able details of which must be contem- 
plated, chosen, and planned by the gov- 
erning body of the municipality. It is not 
absolutely necessary that an intricate and 


detailed set of plans be incorporated in the 
resolution but enough facts concerning 
the proposed project or improvement must 
appear to afford a key from which the full 
picture of the project or improvement may 
be ascertained, such as, for example, a 
reference to reasonably specific plans, 
maps, and specifications or their equiva- 
lent. Miller v. State, 83 Ga. App. 135, 62 
S.E.2d 921 (1951). 

Resolution sufficient when it refers 
to plans on file in clerk’s office. — 
Validation proceeding was not subject to 
motion to dismiss for vagueness and in- 
definiteness when the resolution of the 
municipal authorities by which the pro- 
ceeding was instituted referred to engi- 
neering plans and specifications on file in 
the office of the clerk of council of the city, 
which contained sufficient detailed infor- 
mation to afford a key by which the full 
picture of the project might be ascer- 
tained. Carter v. State, 93 Ga. App. 12, 90 
S.E.2d 672 (1955). 

Approximate fixing of costs neces- 
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sary. — The very purpose of the Revenue 
Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 36) 
is to pay for planned improvements. The 
approximate fixing of the costs is as vital a 
part of the resolution as the authorization 
of the bonds. They are supplemental and 
inseparable, and indispensable to the 
rights of the municipality and the munic- 
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ipality’s citizens and to the purchasers of 
the certificates. Miller v. State, 83 Ga. 
App. 135, 62 S.E.2d 921 (1951). 

Cited in Miller v. Head, 186 Ga. 694, 
198 S.E. 680 (1938); Dade County v. State, 
77 Ga. App. 139, 48 S.E.2d 144 (1948); 
Findley v. City of Vidalia, 78 Ga. App. 581, 
51 S.E.2d 542 (1949). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 117. 
C.J.S. — 64A C.J.S., Municipal Corpo- 


or board authorized to issue bonds of gov- 
ernmental unit as regards terms or condi- 
tions to be included therein, 119 A.L.R. 


rations, §§ 2135, 2136. 
ALR. — Power and discretion of officer 


190. 


36-82-64. Issuance of revenue bonds generally; form; terms; 
signatures; interim receipts; negotiability; 
nontaxability. 


Revenue bonds may be issued under this article in one or more series; 
may bear such date or dates; may mature at such time or times, not 
exceeding 40 years from their respective dates; may bear interest at 
such rate or rates not exceeding 9 percent per annum, payable at such 
time or times; may be payable in such medium of payment at such place 
or places; may be in such denomination or denominations; may be in 
such form, either coupon or registered; may carry such registration, 
conversion, and exchangeability privileges; may be subject to such 
terms of redemption, with or without premium; may be declared or 
become due before the maturity date thereof; may be executed in such 
manner; and may contain such terms, covenants, assignments, and 
conditions as the resolution or resolutions authorizing the issuance of 
such bonds may provide. All bonds issued under this article bearing the 
signature of officers in office on the date of the signing thereof shall be 
valid and binding, notwithstanding that before delivery thereof and 
payment therefor such officers whose signatures appear thereon shall 
have ceased to be officers of the governmental body issuing the bonds. 
Pending the preparation of the definitive bonds, interim receipts, in 
such form and with such provisions as the governing body may 
determine, may be issued to the purchaser or purchasers of bonds to be 
issued under this article. Such bonds and interim receipts shall be 
negotiable for all purposes. Such bonds shall be and are declared to be 
nontaxable for any and all purposes. 


History. — Ga. L. 1937, p. 761, § 5; Ga. 
L. 1960, p. 1050, § 1; Ga. L. 1967, p. 129, 
$ 1; Ga. L. 1968, p. 1010, § 1; Ga. L. 1970, 
p. 23, § 1. 


Cross references. — Repeal of inter- 
est rate limitations, § 36-82-123. 
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JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Requirements of resolution. — Res- 
olution and bonds become a contract be- 
tween the municipality and bond purchas- 
ers which the latter can enforce by 
mandamus, and the resolution must con- 
tain the essential contractual element of 
definiteness and certainty with reference 
to the project or improvement to be built 
or effected. Such a resolution must rea- 
sonably show the nature, kind, and loca- 
tion and such other facts as will with 
reasonable fullness and definiteness de- 
scribe and define the undertaking includ- 
ing the estimated costs thereof. Miller v. 
State, 83 Ga. App. 135, 62 S.E.2d 921 
(1951). 


Revenue bonds must be issued to 
pay for a definite undertaking, reason- 
able details of which must be contem- 
plated, chosen, and planned by the gov- 
erning body of the municipality. It is not 
absolutely necessary that an intricate and 
detailed set of plans be incorporated in the 
resolution but enough facts concerning 
the proposed project or improvement must 
appear to afford a key from which the full 
picture of the project or improvement may 
be ascertained, such as, for example, a 
reference to reasonably specific plans, 
maps, and specifications or their equiva- 
lent. Miller v. State, 83 Ga. App. 135, 62 
S.E.2d 921 (1951). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 148 et seq. 

C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2168 et seq. 

ALR. — Provision in statute or ordi- 
nance limiting rate of interest per annum 
as precluding requirement of payment at 
maximum rate at intervals of less than a 
year, 29 A.L.R. 1109. 


Power and discretion of officer or board 
authorized to issue bonds of governmental 
unit as regards terms or conditions to be 
included therein, 119 A.L.R. 190. 

Sale of municipal or other public bonds 
at less than par or face value, 162 A.L.R. 
396. 


36-82-65. Covenants in resolution authorizing issuance of 
bonds; article and resolution as enforceable contract 


with bondholders. 


(a) Any resolution or resolutions authorizing the issuance of bonds 
under this article to finance, in whole or in part, the acquisition, 
construction, reconstruction, improvement, betterment, or extension of 
an undertaking may contain covenants, notwithstanding that such 
covenants may limit the exercise of powers conferred by this article, as 
to: 


(1) The rates, fees, tolls, or charges to be charged for the services, 
facilities, and commodities of the undertaking; 


(2) The use and disposition of the revenue of the undertaking; 


(3) The creation and maintenance of reserves or sinking funds and 
the regulation, use, and disposition thereof; 
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(4) The purpose or purposes to which the proceeds of the sale of 
such bonds may be applied and the use and disposition of such 
proceeds; 


(5) Events of default and the rights and liabilities arising there- 
upon, the terms and conditions upon which bonds issued under this 
article shall become or may be declared due before maturity, and the 
terms and conditions upon which such declaration and its conse- 
quences may be waived; 


(6) Afair and reasonable payment by the governmental body to the 
account of the undertaking for the services, facilities, or commodities 
furnished such governmental body or any of its departments by the 
undertaking; 


(7) The issuance of other or additional bonds or instruments 
payable from or a charge against the revenue of the undertaking; 


(8) The insurance to be carried thereon and the use and disposition 
of insurance moneys; 


(9) Books of account and the inspection and audit thereof; 


(10) Limitations or restrictions as to the leasing or other disposi- 
tion of the undertaking while any of the bonds or the interest thereon 
remains outstanding and unpaid; and 


(11) The continuous operation and maintenance of the undertak- 
ing. 


(b) The provisions of this article and of any such resolution or 
resolutions shall be a contract with every holder of such bonds; and the 
duties of the governmental body, the governing body, and the officers of 
the governmental body under this article and under any such resolution 
or resolutions shall be enforceable by any bondholder by mandamus or 
other appropriate action or proceeding at law or in equity. 


History. — Ga. L. 1937, p. 761, § 6; Ga. Smith v. Hospital Auth., 210 Ga. 801, 82 


L. 1987, p. 3, § 36. S.E.2d 827 (1954), see 17 Ga. B. J. 258 
Law reviews. — For comment on (1954). 
JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. Auth., 210 Ga. 801, 82 S.E.2d 827 (1954), 
City of Moultrie, 194 Ga. 699, 22 S.E.2d for comment, see 17 Ga. B. J. 258 (1954). 


592 (1942). Covenants against disposing of un- 
Proceeds of bonds constitute trust dertaking enforceable. — Covenants 
fund. — When revenue anticipation against leasing or otherwise disposing of 


bonds are provided for and validated fora an undertaking, revenues of which are 
particular purpose, the proceeds thereof pledged in accordance with the contract 
constitute a trust fund which cannot be between a governing authority and the 
diverted from such purpose and applied to authority’s bondholders under the Reve- 
some other purpose. Smith v. Hospital nue Bond Law (O.C.G.A. Art. 3, Ch. 82, T. 
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36), constitute a contract between such 
governing body and each _ bondholder 
which is enforceable by the latter under 


LOCAL GOVERNMENT 


36-82-66 


Cited in Miller v. Head, 186 Ga. 694, 
198 S.E. 680 (1938); Johnson v. State, 107 
Ga. App. 16, 128 S.E.2d 651 (1962). 


the provisions of this section. Hicks v. 
State, 99 Ga. App. 302, 108 S.E.2d 187 
(1959). 


RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2135, 2136, 2184 et seq. 


36-82-66. Governmental liability for payment of bonds; recita- 
tion on bond. 


Revenue bonds issued under this article shall not be payable from or 
charged upon any funds other than the revenue pledged to the payment 
thereof, nor shall the governmental body issuing the same be subject to 
any pecuniary liability thereon. No holder or holders of any such bonds 
shall ever have the right to compel any exercise of the taxing power of 
the governmental body to pay any such bonds or the interest thereon, 
nor to enforce payment thereof against any property of the governmen- 
tal body; nor shall any such bonds constitute a charge, lien, or 
encumbrance, legal or equitable, upon any property of the governmen- 
tal body. Every bond issued under this article shall contain a recital 


setting forth the substance of this Code section. 


History. — Ga. L. 1937, p. 761, § 7. 
Law reviews. — For note, “If You (Pay 
To) Build It, They Will Come: Rethinking 


Stadiums after the Atlanta Braves Deal 
with Cobb County,” see 53 Ga. L. Rev. 409 
(2018). 


Publicly-Financed Professional Sports 
JUDICIAL DECISIONS 
Constitutionality. — See Lawson v. thority for use by the county of an ex- 


City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Bonds not debts within constitu- 
tional limitations. — Revenue anticipa- 
tion bonds issued under the Revenue 
Bond Law (see O.C.G.A. Art. 3, Ch. 82, T. 
36) do not subject the political subdivision 
issuing the bonds to any pecuniary liabil- 
ity thereon and are therefore not debts 
against such political subdivision within 
the meaning of the constitutional provi- 
sion limiting such indebtedness. Fort 
Oglethorpe v. Catoosa County, 80 Ga. App. 
188, 55 S.E.2d 753 (1949). 

Contract between county and air- 
port authority. — Even though, under a 
contract between county and airport au- 


panded airport facility, the consideration 
to be paid by the county was not expressed 
in terms of a definite dollar amount, it was 
not an unconstitutional “new debt”. The 
contract was a valid intergovernmental 
contract and the consideration repre- 
sented the authority’s lawful “revenue 
pledged to the payment of” the bonds. 
Clayton County Airport Auth. v. State, 265 
Ga. 24, 453 S.E.2d 8 (1995). 

County was authorized to pledge its 
taxing authority as security for its obliga- 
tion to pay for the use of an expanded 
airport facility under a contract between 
the county and an airport authority and it 
was error to deny validation of the author- 
ity’s revenue bonds on the basis of the 
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county’s pledge. Clayton County Airport 
Auth. v. State, 265 Ga. 24, 453 S.E.2d 8 
(1995). 

Under a contract between county and 
airport authority for use by the county of 
an expanded airport facility, although the 
county’s consideration would not be paid 
directly to the authority, but paid to the 
custodian of the authority’s sinking fund, 
the consideration did not lose the consid- 
eration’s character as “revenue” for the 
authority and such payment scheme was 
not a reason to deny validation of the 
authority’s revenue bonds. Clayton 
County Airport Auth. v. State, 265 Ga. 24, 
453 S.E.2d 8 (1995). 

Development authority not re- 
quired to own or operate project. — 
Proposed bond transaction did not violate 


BONDS 


36-82-67 


Ga. Const. 1983, Art. IX, Sec. VI, Para. I 
and O.C.G.A. § 36-82-66 of the Revenue 
Bond Law merely because the develop- 
ment authority would not own or operate 
the proposed stadium; the development 
authority could use bond proceeds for pay- 
ing all or part of the cost of any project 
(O.C.G.A. § 36-62-6(a)(13)), not only 
those projects the authority developed, 
and the authority could pay the costs of 
another government entity’s project pur- 
suant to O.C.G.A. § 36-62-9. Cottrell v. 
Atlanta Dev. Auth., 297 Ga. 1, 770 S.E.2d 
616 (2015). 

Cited in Miller v. Head, 186 Ga. 694, 
198 S.E. 680 (1938); Stephenson v. State, 
219 Ga. 652, 135 S.E.2d 380 (1964); Hos- 
pital Auth. v. Stewart, 226 Ga. 530, 175 
S.E.2d 857 (1970). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 209 et seq. 

ALR. — Estoppel by recitals in munic- 
ipal bonds as to lawfulness of issue, 86 
A.L.R. 1057; 158 A.L.R. 938. 

Subsequent issue of bonds by public 
body as impairing obligation to prior cred- 
itors, 87 A.L.R. 397. 

Right of creditor of public body to full or 
pro rata payment when fund out of which 
obligation is payable is insufficient to pay 


all like obligations of equal dignity, 90 
A.L.R. 717; 171 A.L.R. 1033. 

Validity of municipal bond issue as 
against owners of property annexation of 
which to municipality became effective 
after date of election at which issue was 
approved by voters, 10 A.L.R.2d 559. 

When limitations begin to run against 
actions on public securities or obligations 
to be paid out of special or particular fund, 
50 A.L.R.2d 271. 


36-82-67. Right of bondholder or trustee to apply for receiver- 
ship upon default in payment on bond; procedure for 


appointment. 


In the event that the governmental body defaults in the payment of 


the principal or interest on any of the revenue bonds after the same 
becomes due, whether at maturity or upon call for redemption, and that 
such default continues for a period of 30 days or in the event that the 
governmental body or the governing body or the officers, agents, or 
employees thereof fail or refuse to comply with the essential provisions 
of this article or default in any material respect in any agreement made 
with the holders of the revenue bonds, any holders of revenue bonds or 
any trustee therefor shall have the right to apply in an appropriate 
judicial proceeding to the superior court of the county in which the 
governmental body is located or to any court of competent jurisdiction 
for the appointment of a receiver of the undertaking, whether or not all 
revenue bonds have been declared due and payable and whether or not 
such holder or trustee therefor is seeking or has sought to enforce any 
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other right or to exercise any remedy in connection with such revenue 
bonds. Upon such application, the superior court, if it deems such action 
necessary for the protection of the bondholders, may appoint and, if the 
application is made by the holders of 25 percent in principal amount of 
such revenue bonds then outstanding or by any trustee for holders of 
such revenue bonds in such principal amount, shall appoint a receiver 
of the undertaking. 


History. — Ga. L. 1937, p. 761, § 8. 
JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. Cited in Hicks v. State, 99 Ga. App. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 302, 108 S.E.2d 187 (1959). 
592 (1942). 


RESEARCH REFERENCES 


C.J.S. — 75 C.J.S., Receivers, § 1 et 
seq. 


36-82-68. Powers and duties of receiver generally. 


(a) The receiver appointed under Code Section 36-82-67, directly or 
by his agents and attorneys, shall forthwith enter into and upon and 
take possession of the undertaking and each and every part thereof. If 
the court so directs, the receiver may exclude the governmental body, its 
governing body, officers, agents, and employees, and all persons claim- 
ing under them wholly therefrom. The receiver shall have, hold, use, 
operate, manage, and control the same and each and every part thereof, 
in the name of the governmental body or otherwise, as the receiver may 
deem best. He shall exercise all the rights and powers of the govern- 
mental body with respect to the undertaking as the governmental body 
itself might do. The receiver shall maintain, restore, insure, and keep 
insured the undertaking and from time to time shall make all such 
necessary or proper repairs as to the receiver may seem expedient. He 
shall establish, levy, maintain, and collect such fees, tolls, rentals, and 
other charges in connection with the undertaking as he deems neces- 
sary or proper and reasonable. He shall collect and receive all revenues 
and shall deposit the same in a separate account and apply the 
revenues so collected and received in such manner as the court shall 
direct. 


(b) If the undertaking involves parking meters, the control and 
operation thereof shall remain in the governmental body and the 
authority of the receiver appointed under Code Section 36-82-67 shall 
be limited to the right of receiving only the receipts from the parking 
meters. 
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History. — Ga. L. 1937, p. 761, § 8; Ga. 
L. 1953, Jan.-Feb. Sess., p. 489, § 3. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. Cited in Hicks v. State, 99 Ga. App. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 302, 108 S.E.2d 187 (1959). 
592 (1942). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 65 Am. Jur. 2d, Receiv- C.J.S. — 75 C.J.S., Receivers, §§ 126 et 
ers, §§ 133, 134, 136. seq., 168. 


36-82-69. Limitations on authority of receiver and supervising 
court. 


Notwithstanding anything in Code Sections 36-82-67 and 36-82-68, 
this Code section, and Code Sections 36-82-70 through 36-82-72 to the 
contrary, the receiver appointed under Code Section 36-82-67 shall 
have no power to sell, assign, mortgage, or otherwise dispose of any 
assets of whatever kind or character belonging to the governmental 
body and useful for the undertaking. The authority of any such receiver 
shall be limited to the operation and maintenance of the undertaking. 
No court shall have jurisdiction to enter any order or decree requiring 
or permitting the receiver to sell, assign, mortgage, or otherwise dispose 
of any such assets. 


History. — Ga. L. 1937, p. 761, § 8; Ga. 
L. 1993, p. 91, § 36. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. Cited in Hospital Auth. v. Stewart, 226 
City of Moultrie, 194 Ga. 699, 22 S.E.2d Ga. 530, 175 S.E.2d 857 (1970). 
592 (1942). 


36-82-70. Supervision of receiver by court. 


The receiver appointed under Code Section 36-82-67 shall, in the 
performance of the powers conferred upon him, act under the direction 
and supervision of the court making such appointment and shall at all 
times be subject to the orders and decrees of such court and may be 
removed thereby. Nothing contained in Code Sections 36-82-67 through 
36-82-69, this Code section, and Code Sections 36-82-71 and 36-82-72 
shall limit or restrict the jurisdiction of such court to enter such other 
and further orders and decrees as such court may deem necessary or 
appropriate for the exercise by the receiver of any functions specifically 
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set forth in Code Sections 36-82-67 through 36-82-69, this Code section, 
and Code Sections 36-82-71 and 36-82-72. 


History. — Ga. L. 1937, p. 761, § 8; Ga. 
L. 1993, p. 91, § 36. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 65 Am. Jur. 2d, Receiv- 
ers, § 135. 
C.J.S. — 75 C.J.S., Receivers, § 46. 


36-82-71. Surrender of receivership upon cure of default. 


Whenever all that is due upon the revenue bonds and interest 
thereon and upon any other notes, bonds, or other obligations and 
interest thereon having a charge, lien, or encumbrance on the revenues 
of the undertaking and under any of the terms of any covenants or 
agreements with holders of revenue bonds has been paid or deposited as 
provided therein and all defaults have been cured and made good and 
it appears to the court that no default is imminent, the court shall direct 
the receiver to surrender possession of the undertaking to the govern- 
mental body. The same right of the holders of the revenue bonds to 
secure the appointment of a receiver shall exist upon any subsequent 
default as is provided in Code Section 36-82-67. 


History. — Ga. L. 1937, p. 761, § 8. 


JUDICIAL DECISIONS 
Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 


592 (1942). 
RESEARCH REFERENCES 


Am. Jur. 2d. — 65 Am. Jur. 2d, Receiv- 
ers, § 145 et seq. 


36-82-72. Construction of Code Sections 36-82-67 through 
36-82-71 and this Code section. 


If any part or portion of Code Sections 36-82-67 through 36-82-71 and 
this Code section is held by any court of competent jurisdiction to create 
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a debt of a governmental body or to be unenforceable or ineffective, the 
remaining parts and portions thereof shall not be affected thereby in 
any way, but the part or portion so held unenforceable and ineffective 
shall be severed and rescinded from this article. The intention of the 
General Assembly not to permit any governmental body to be deprived 
of its property or to be susceptible or liable to forfeiture shall be 
controlling. 


History. — Ga. L. 1937, p. 761, § 8; Ga. 
L. 1984, p. 22, § 36. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 


36-82-73. Proceedings for validation of revenue bonds gener- 
ally. 


All revenue bonds issued under this article shall be validated in the 
superior court in the manner set forth in Code Sections 36-82-74 
through 36-82-83. 


History. — Ga. L. 1937, p. 761, § 9; Ga. Publicly-Financed Professional Sports 
L. 1982, p. 3, § 36. Stadiums after the Atlanta Braves Deal 

Law reviews. — For note, “If You (Pay with Cobb County,” see 53 Ga. L. Rev. 409 
To) Build It, They Will Come: Rethinking (2018). 


JUDICIAL DECISIONS 
Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 


592 (1942). 


36-82-74. Notice to district attorney or Attorney General of 
resolution authorizing revenue bonds. 


When any governmental body desires to issue revenue bonds under 
this article, the officer or officers of such governmental body, within six 
months after the passage of the resolution authorizing the bonds, shall, 
in writing, notify the district attorney of the judicial circuit in which the 
governmental body is located of the fact that such resolution has been 
passed by the governing body and of the intention of the governmental 
body to issue such bonds. The service of notice shall be personal upon 
the district attorney and shall be accompanied by a certified copy of the 
resolution of the governing body of the governmental body authorizing 
the bonds. If the district attorney is absent from the circuit, such notice 
shall be served in person upon the Attorney General. 
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History. — Ga. L. 1937, p. 761, § 10; 
Ga. L. 1987, p. 3, § 36. 


JUDICIAL 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Effect of failure of solicitor general 
(now district attorney) to file peti- 
tion. — When the solicitor general (now 
district attorney), or the Attorney Gen- 
eral, fails to file a validation petition 
within the 20-day period, any petition 
filed, without a prior order of court direct- 
ing such filing, is a nullity. State v. 
Smallwood, 103 Ga. App. 400, 119 S.E.2d 
297 (1961). 

State a necessary party in interven- 
tion in validation proceeding. — On 
appeal by intervening taxpayers and citi- 
zens from a judgment of the superior court 
overruling their objections and validating 
the bonds, the state is a necessary and 
indispensable party, and, it appearing 
that the state had not been made a party 
to the bill of exceptions or served with a 
copy of the bill of exceptions, the writ of 


LOCAL GOVERNMENT 


36-82-75 


DECISIONS 


error is properly dismissed. Darby v. City 
of Vidalia, 75 Ga. App. 804, 44 S.E.2d 454 
(1947). 

Memorandum of agreement estab- 
lishing valuation method part of 
lease agreement. — Because a memo- 
randum of agreement establishing the 
valuation methodology to be used in as- 
sessing ad valorem taxes on a leasehold 
estate was referenced by the lease and 
dictated the methodology to be used to 
value a corporation’s leasehold estate for 
ad valorem tax purposes, it constituted an 
integral part of the lease agreement and 
was properly before the trial court; in a 
transaction in which revenue bonds will 
be paid through lease proceeds, all agree- 
ments relating to the lease are properly 
within the trial court’s jurisdiction. Sher- 
man v. Dev. Auth., 317 Ga. App. 345, 730 
S.E.2d 118 (2012). 

Cited in Dade County v. State, 77 Ga. 
App. 139, 48 S.E.2d 144 (1948). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 352, 353. 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2135, 2136, 2139 et seq. 


36-82-75. Duty of district attorney or Attorney General to file 
petition; order to show cause; service of petition and 


order; answer. 


Within 20 days from the date of service of the notice provided for in 


Code Section 36-82-74, the district attorney or the Attorney General 
shall prepare and file, in the office of the clerk of the superior court of 
the county issuing the bonds or of the county in which the governmental 
body is located, a petition directed to the superior court of such county 
in the name of the state and against the governmental body desiring to 
issue the revenue bonds. The petition shall set forth service of the 
notice, the name of the governmental body seeking to issue the bonds, 
the amount of bonds to be issued, for what purpose the bonds are to be 
issued, what interest they are to bear, how much principal and interest 
is to be paid annually, when the bonds are to be paid in full, and the 
security to be pledged to the payment of the bonds; provided, however, 
the petition may provide for a maximum interest rate and a maximum 
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annual principal and interest payment. The district attorney or the 
Attorney General shall obtain from the judge of the court an order 
requiring the governmental body by its proper officers to show cause, at 
such time and place, either in term or chambers, within 20 days from 
the filing of the petition, as the judge may direct, why the bonds and the 
security for the payment thereof should not be confirmed and validated. 
The petition and order shall be served in the manner now provided by 
law for the service of petitions upon counties, governmental bodies, or 
political subdivisions. The officers of the governmental body shall make 


sworn answers to the petition within the time prescribed. 


History. — Ga. L. 1937, p. 761, § 11; 
Ga. L. 1991, p. 1103, § 1. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Effect of failure of solicitor general 
(now district attorney) to file peti- 
tion. — When the solicitor general (now 
district attorney), or the Attorney Gen- 
eral, fails to file a validation petition 
within the 20-day period, any petition 
filed, without a prior order of court direct- 
ing such filing, is a nullity. State v. 
Smallwood, 103 Ga. App. 400, 119 S.E.2d 
297 (1961). 

Petition sets forth interest rate with 
reasonable specificity under the circum- 
stances when the petition states the inter- 
est rate “will not exceed 1034%” and there 
was testimony at the validation hearing 
that the interest rate will be set at the 
time of closing. Alexander v. Macon-Bibb 
County Urban Dey. Auth. & Urban Prop- 
erties #47, 257 Ga. 181, 357 S.E.2d 62 
(1987). 

Citizens of municipality have right 
to object to validation of revenue bonds 
on grounds that project is unreasonable or 
unsound. Miller v. State, 83 Ga. App. 135, 
62 S.E.2d 921 (1951). 

State a necessary party in interven- 
tion in validation proceeding. — On 
appeal by intervening taxpayers and citi- 


zens from a judgment of the superior court 
overruling their objections and validating 
the bonds, the state is a necessary and 
indispensable party, and, it appearing 
that the state had not been made a party 
to the bill of exceptions or served with a 
copy of the bill of exceptions, the writ of 
error is properly dismissed. Darby v. City 
of Vidalia, 75 Ga. App. 804, 44 S.E.2d 454 
(1947). 

Burden of making out case is on 
state. — State is a necessary and indis- 
pensable party to an action to require 
validation of water and sewer revenue 
anticipation bonds as the express provi- 
sions of this section require that the ac- 
tion be brought in its name. The burden of 
making out the state’s case for the valida- 
tion of the revenue anticipation bonds was 
upon the state. Darby v. City of Vidalia, 75 
Ga. App. 804, 44 S.E.2d 454 (1947). 

Cited in Gibbs v. City of Social Circle, 
191 Ga. 422, 12 S.E.2d 335 (1940); Dade 
County v. State, 77 Ga. App. 139, 48 
S.E.2d 144 (1948); Rich v. State, 237 Ga. 
291, 227 S.E.2d 761 (1976); Nations v. 
Downtown Dev. Auth., 255 Ga. 324, 338 
S.E.2d 240 (1985); Hay v. Newton County, 
246 Ga. App. 44, 538 S.E.2d 181 (2000); 
Citizens for Ethics in Gov’t, LLC v. At- 
lanta Dev. Auth., 303 Ga. App. 724, 694 
S.E.2d 680 (2010). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 353 et seq. 
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36-82-76. Notice of hearing on validation. 


Prior to the hearing of the case, the clerk of the superior court of the 
county in which it is to be heard shall publish, once during each of the 
two successive weeks immediately preceding the week in which the 
hearing is to be held, a notice to the public that on the day specified in 
the order providing for the hearing of the case the same will be heard. 
Such publication shall be in the newspaper which is the official organ of 
the county in which the sheriff’s advertisements appear. 


History. — Ga. L. 1937, p. 761, § 12; 
Ga. L. 1966, p. 48, § 1. 
Law reviews. — For note, “Procedural 


requirements for public approval of 
tax-exempt industrial development bonds 
under TEFRA’, 19 Ga. St. B. J. 84 (1982). 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Notice sufficient. — Although a scriv- 
ener’s error stated that the hearing would 
regard the validation of a bond issued by 
the county industrial building authority, 
because the notice made clear that it was 
meant to refer to a case involving the 
airport authority, not the industrial build- 


ing authority, the notice of the bond vali- 
dation hearing was sufficient as the record 
supported a finding of substantial compli- 
ance. Avery v. State of Ga., 295 Ga. 630, 
761 S.E.2d 56 (2014). 

Cited in Darby v. City of Vidalia, 75 Ga. 
App. 804, 44 S.E.2d 454 (1947); Dade 
County v. State, 77 Ga. App. 139, 48 
S.E.2d 144 (1948); Youngblood v. State, 
259 Ga. 864, 388 S.E.2d 671 (1990). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 357. 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2135, 2136, 2139 et seq. 


36-82-77. Hearing and judgment on validation; parties to pro- 
ceedings; right of appeal; review of valuation of exist- 


ing undertakings. 


(a) Within the time prescribed in the order or such further time as he 


may fix, the judge of the superior court shall proceed to hear and 
determine all questions of law and of fact in the case and shall render 
judgment thereof. Any citizen of this state who is a resident of the 
governmental body which desires to issue such bonds may become a 
party to the proceedings at or before the time set for the hearing and 
any party thereto who is dissatisfied with the judgment of the court 
confirming and validating the issuance of the bonds or refusing to 
confirm and validate the issuance of the bonds and the security therefor 
may appeal from the judgment under the procedure provided by law in 
cases of injunction. Only a party to the proceedings at the time the 
judgment appealed from is rendered may appeal from such judgment. 
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(b) Whenever any governmental body values existing undertakings 
as permitted by law in connection with the issuance of bonds, the 
superior courts may review such action, which review shall be had in 
the proceedings to validate the revenue bonds. 


History. — Ga. L. 1937, p. 761, § 13; 
Ga. L. 1939, p. 362, § 3; Ga. L. 1966, p. 48, 
§ 2; Ga. L. 1987, p. 3, § 36. 

Law reviews. — For note, “If You (Pay 
To) Build It, They Will Come: Rethinking 


JUDICIAL 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Duty of trial court to review sound- 
ness of venture. — It is the duty of the 
trial court on the hearing of an application 
to validate revenue anticipation bonds to 
determine from the evidence the fact of 
whether or not the venture is sound, fea- 
sible, and reasonable, and not to review 
the discretion of the municipal authorities 
in proposing the venture. Carter v. State, 
93 Ga. App. 12, 90 S.E.2d 672 (1955). 

Generally, there can be but one ac- 
tion to validate either certificates or 
bonds; in either case all interventions 
would be heard in the validation proceed- 
ings, and the allegation that a declaratory 
judgment is necessary to avoid a multi- 
plicity of actions is a conclusion of the 
pleader, contrary to the statutory provi- 
sions pertaining to validation of revenue 
anticipation bonds. Liner v. City of 
Rossville, 212 Ga. 664, 94 S.E.2d 862 
(1956). 

This section authorizes interven- 
tion of “any citizen of this state, resident 
of such municipality” in any proceeding to 
validate revenue anticipation bonds. 
Liner v. City of Rossville, 212 Ga. 664, 94 
S.E.2d 862 (1956). 

Standing to challenge bond valida- 
tion. — Appeal filed by challengers to a 
trial court judgment confirming and vali- 
dating a city’s bond issuance was dis- 
missed because the challengers failed to 
present any evidence to establish the chal- 
lengers standing under O.C.G.A. 
§ 36-82-77(a) to become parties in the 
bond validation proceeding; thus, the 
challengers lacked standing to appeal the 


Publicly-Financed Professional Sports 
Stadiums after the Atlanta Braves Deal 
with Cobb County,” see 53 Ga. L. Rev. 409 
(2018). 


DECISIONS 


judgment in that proceeding. Sherman v. 
City of Atlanta, 317 Ga. 345, 730 S.E.2d 
113 (2018). 

Attorney who intervened in a bond val- 
idation proceeding pursuant to O.C.G.A. 
§ 36-82-77(a) and then offered to with- 
draw the attorney’s objections if the devel- 
opers paid the attorney a substantial 
amount of money did not violate Ga. St. 
Bar R. 4-102(d):4.2(a) or Ga. St. Bar. R. 
4-102(d):8.4(a)(4) because the attorney’s 
conduct was not fraudulent; a party could 
intervene for ulterior and personal rea- 
sons and still have standing. In the Mat- 
ter of Woodham, 296 Ga. 618, 769 S.E.2d 
353 (2015). 

Validity of agreement proper sub- 
ject for superior court. — Superior 
court had authority to adjudicate the va- 
lidity of a Hotel/Motel Tax Operation and 
Maintenance Agreement for a stadium 
project even though the agreement did not 
act as security for the bonds, based on the 
court’s jurisdiction to hear and determine 
all questions of law and of fact in the bond 
validation case and render judgment on 
those issues, pursuant to O.C.G.A. 
§ 36-82-77. Cottrell v. Atlanta Dev. Auth., 
297 Ga. 1, 770 S.E.2d 616 (2015). 

No right to jury trial. — Bond valida- 
tion proceeding is not one of class of cases, 
either in terms or by analogy, in which 
jury trials have ever existed as a matter of 
right; and it does not fall within Ga. 
Const. 1945, Art. VI, Sec. XVI, Para. I (see 
now Ga. Const. 1983, Art. I, Sec. I, Para. 
XI). Steadham v. State, 224 Ga. 78, 159 
S.E.2d 397, cert. denied, 393 U.S. 825, 89 
S. Ct. 87, 21 L. Ed. 2d 96 (1968). 

Sufficiency of information in engi- 
neering report. — Information con- 
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tained in engineering report introduced in 
evidence met the statutory requirements 
as to certainty and definiteness, in that it 
showed with reasonable certainty the na- 
ture, kind, and location of the improve- 
ments and described and defined with 
reasonable fullness and definiteness the 
undertaking including the estimated costs 
thereof. Carter v. State, 93 Ga. App. 12, 90 
S.E.2d 672 (1955). 

Burden of making out case on inter- 
venors when stipulations make 
prima facie case. — When citizens as 
intervenors file an intervention objecting 
to the validation of revenue anticipation 
bonds, the burden is on the plaintiff in the 
proceeding to make out a prima facie case, 
but when the parties to such a proceeding 
by stipulation and other admissions admit 
sufficient material allegations to make out 
a prima facie case it is not error for the 
judge to rule that the burden is upon 
intervenors to introduce evidence in sup- 
port of their intervention. Dade County v. 
State, 77 Ga. App. 139, 48 S.E.2d 144 
(1948). 

Intervention seeking validation de- 
nial for nonconformity with law not 
subject to dismissal. — Intervention 
filed by a resident and taxpayer of the 
municipality proposing to issue revenue 
bonds which seeks to have the validation 
denied and the proceedings dismissed be- 
cause such petition was not filed in con- 
formity with such laws is not subject to 
demurrer (now motion to dismiss). State v. 
Smallwood, 103 Ga. App. 400, 119 S.E.2d 
297 (1961). 

Intervention in bond validation 
proceeding. — Challenger in an action 
validating and confirming taxable reve- 
nue bonds lacked standing to intervene in 
the action as a result of failing to comply 
with the intervention procedures set forth 
in O.C.G.A. § 9-11-24(c); and, because the 
challenger lacked standing to become a 
party in the trial court, the challenger also 
lacked standing to appeal the trial court’s 
judgment, therefore, the appeal was dis- 
missed. Sherman v. Dev. Auth., 324 Ga. 
App. 23, 749 S.E.2d 29 (2018). 

Exception must be taken to judg- 
ment validating revenue anticipation 
bonds within 20 days from such judg- 
ment, and, when the superior court of a 
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county enters an order validating water 
revenue certificates of a city on February 
16, and exception is not taken to such 
judgment until March 16, (a period of 28 
days), the Court of Appeals is without 
jurisdiction to review that judgment. 
Drury v. City of Woodbine, 96 Ga. App. 
158, 99 S.E.2d 550 (1957). 

State a necessary party in interven- 
tion in validation proceeding. — On 
appeal by intervening taxpayers and citi- 
zens from a judgment of the superior court 
overruling their objections and validating 
the bonds, the state is a necessary and 
indispensable party, and, it appearing 
that the state had not been made a party 
to the bill of exceptions or served with a 
copy of the bill of exception, the writ of 
error is properly dismissed. Darby v. City 
of Vidalia, 75 Ga. App. 804, 44 S.E.2d 454 
(1947). 

Notice and a hearing required be- 
fore dismissal of intervention com- 
plaints. — Trial court erred in dismissing 
a complaint by intervenors objecting to a 
bond validation proceeding without notice 
and a hearing on the dismissal issue, 
although the trial court found that the 
intervenors had intervened for the im- 
proper purpose of seeking $ 1.3 million 
from developers to avoid the litigation. 
Citizens for Ethics in Gov’t, LLC v. At- 
lanta Dev. Auth., 303 Ga. App. 724, 694 
S.E.2d 680 (2010), cert. denied, No. 
$10C1350, 2010 Ga. LEXIS 722 (Ga. 
2010). 

When proper issue of fact is raised 
as to feasibility of plan to validate re- 
funding bonds, it is for the trial court to 
determine, under the evidence, such is- 
sue. Dade County v. State, 75 Ga. App. 
330, 43 S.E.2d 434 (1947); Carter v. State, 
93 Ga. App. 12, 90 S.E.2d 672 (1955). 

Bond approval not proper. — Trial 
court erred by validating taxable revenue 
bonds for a county development authority 
as the order validating the bonds failed to 
set forth sufficient findings of fact and 
conclusions of law to support the court’s 
holdings and, thus, failed to satisfy the 
requirements of O.C.G.A. § 9-11-52(a). 
Sherman v. Dev. Auth., 320 Ga. App. 689, 
740 S.E.2d 663 (2013). 

Standard of review. — When the trial 
court has concluded the project promoted 
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the statutory objectives and there is evi- 
dence to support the trial court’s decision, 
the Supreme Court will find no error. 
Alexander v. Macon-Bibb County Urban 
Dev. Auth. & Urban Properties #47, 257 
Ga. 181, 357 S.E.2d 62 (1987). 

Remand to trial court for prepara- 
tion of findings and conclusions. — 
Judgment granting the state’s petition to 
validate revenue bonds under the Reve- 
nue Bond Law, O.C.G.A. § 36-82-60 et 
seq., was remanded to the trial court be- 
cause the trial court failed to mention in 
the judgment the citizen who intervened 
in the proceedings and to set forth find- 
ings of fact and conclusions of law with 
respect to various grounds pursued by the 
citizen as required by O.C.G.A. 
§ 9-11-52(a); prior to the judgment, the 
citizen requested findings of fact and con- 
clusions of law. Sherman v. Dev. Auth., 
314 Ga. App. 237, 723 S.E.2d 528 (2012). 

Validation upheld. — After a trial 
court required two intervenors to post a 
bond of $625,000 with regard to the inter- 
venors’ challenge to the public improve- 
ment bond approved by a city’s building 
authority for a sewer project, the trial 
court properly validated the bond by fol- 
lowing all necessary procedural require- 
ments and the bond did not violate Ga. 
Const. 1983, Art. IX, Sec. V, Para. I(a) 
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36-82-78 


since the city’s payment for the use of the 
sewer project was a debt specifically au- 
thorized under the constitution pursuant 
to Ga. Const. 1983, Art. IX, Sec. III, Para. 
I(a). Berry v. City of E. Point, 277 Ga. App. 
649, 627 S.E.2d 391 (2006). 

Memorandum of agreement estab- 
lishing valuation method part of 
lease agreement. — Because a memo- 
randum of agreement establishing the 
valuation methodology to be used in as- 
sessing ad valorem taxes on a leasehold 
estate was referenced by the lease and 
dictated the methodology to be used to 
value a corporation’s leasehold estate for 
ad valorem tax purposes, it constituted an 
integral part of the lease agreement and 
was properly before the trial court; in a 
transaction in which revenue bonds will 
be paid through lease proceeds, all agree- 
ments relating to the lease are properly 
within the trial court’s jurisdiction. Sher- 
man v. Dev. Auth., 317 Ga. App. 345, 730 
S.E.2d 118 (2012). 

Cited in Gibbs v. City of Social Circle, 
191 Ga. 422, 12 S.E.2d 335 (1940); Mays v. 
State, 110 Ga. App. 881, 140 S.E.2d 223 
(1965); Peagler v. State, 223 Ga. 886, 159 
S.E.2d 72 (1968); Nations v. Downtown 
Dev. Auth., 255 Ga. 324, 338 S.E.2d 240 
(1985); Youngblood v. State, 259 Ga. 864, 
388 S.E.2d 671 (1990). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 369, 372. 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, §§ 2139, 2140, 2173. 


36-82-78. Effect of judgment of validation. 


If no appeal is filed within the time prescribed by law or if an appeal 


is filed and the judgment is affirmed on appeal, the judgment of the 
superior court confirming and validating the issuance of the bonds and 
the security therefor shall be forever conclusive against the governmen- 
tal body upon the validity of such bonds and the security therefor. 


History. — Ga. L. 1937, p. 761, § 14; 
Ga. L. 1966, p. 48, § 3. 
Law reviews. — For annual survey of 


local government law, see 57 Mercer L. 
Rev. 289 (2005). 
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JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Conclusiveness of validation judg- 
ment. — Judgment of the superior court 
validating revenue bonds under the Rev- 
enue Bond Law (0.C.G.A. Art. 3, Ch. 82, T. 
36), unexcepted to, or affirmed on review, 
is conclusive against the municipality and 
the citizens of the municipality upon all 
questions, including the constitutionality 
of the statute under which the proceed- 
ings are had. Cox v. Georgia Educ. Auth., 
225 Ga. 542, 170 S.E.2d 240 (1969). 

Validation judgment regarding revenue 
bonds for a county’s acquisition of a hos- 
pital, which had been found to be illegal, 
was nonetheless conclusive because the 
judgment had not been appealed and sale 
of the revenue bonds could not be en- 
joined. Turpen v. Rabun County Bd. of 
Comm'rs, 251 Ga. App. 505, 554 S.E.2d 


727 (2001). 
Validation order conclusive on in- 
tergovernmental contract’s legiti- 


macy. — See AMBAC Indem. Corp. v. 
Akridge, 262 Ga. 773, 425 S.E.2d 637, 
cert. denied, 510 U.S. 817, 114 S. Ct. 69, 
126 L. Ed. 2d 38 (1998). 

Action not barred as collateral at- 
tack. — Taxpayer’s petition seeking a 
declaration that the valuation method a 
county board of assessors and the devel- 
opment authority of the county used for 
leasehold estates arising from a local de- 
velopment authority sale-leaseback bond 
transaction was illegal was not barred for 
being a collateral attack on concluded 
bond validation proceedings because the 


challenge to the memoranda of agreement 
that set forth the tax assessment formula 
at issue would only constitute a prohibited 
collateral attack on a concluded bond val- 
idation proceeding if the memoranda were 
specifically adjudicated in the proceedings 
and held valid by the bond judgment, and 
the board and authority had to put forth 
evidence that the applicable bond valida- 
tion orders did in fact expressly rule upon 
each memorandum of agreement. More- 
over, even if the taxpayer was barred from 
challenging the tax agreements on con- 
cluded bond transactions, the taxpayer 
also sought an injunction to prohibit the 
use of the formula in future bond agree- 
ments. Sherman v. Fulton County Bd. of 
Assessors, 288 Ga. 88, 701 S.E.2d 472 
(2010). 

Validation not conclusive as to tax 
exemption as public property. — Two 
bond validation orders pertaining to a 
hospital authority’s establishment of a 
continuing care retirement center did not 
conclusively determine, for purposes of 
O0.C.G.A. § 48-5-41(a)(1)(A), that the 
property was public property exempt from 
ad valorem taxation; remand was re- 
quired for the trial court to address 
taxability. Columbus Board of Tax Asses- 
sors v. Medical Ctr. Hosp. Auth., 302 Ga. 
358, 806 S.E.2d 525 (2017). 

Cited in Gibbs v. City of Social Circle, 
191 Ga. 422, 12 S.E.2d 335 (1940); Miller 
v. Columbus, 229 Ga. 234, 190 S.E.2d 535 
(1972); Ferdinand v. City of Atlanta, 285 
Ga. 121, 674 S.E.2d 309 (2009); Sherman 
v. Atlanta Indep. Sch. Sys., 293 Ga. 268, 
744 S.E.2d 26 (2013). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 373 et seq. 


36-82-79. Entry of reference to judgment on validated bonds; 
use of entry as evidence; clerk’s fee. 


Bonds validated under this article shall have stamped or written 


thereon, by the proper officers of the governmental body issuing the 
same or by their agents or servants, the words “Validated and confirmed 
by judgment of the superior court,” specifying also the date the 
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judgment was rendered and the court in which it was rendered, which 
entry shall be signed by the clerk of the superior court in which the 
judgment was rendered. Such entry shall be original evidence of the 
fact of the judgment and shall be received as original evidence in any 
court in this state. If provisions in the resolution authorizing the 
issuance of bonds grant conversion or exchangeability privileges with 
respect thereto, upon request of the proper officers of the governmental 
body issuing bonds in exchange for bonds previously signed by a clerk 
of the superior court, it shall be the duty of such clerk of the superior 
court to sign the entry as to judgment of validation made on such bonds 
proposed to be issued in exchange. Such entry shall likewise be received 
as original evidence of the fact of such judgment in any court in this 
state. As specified in the general laws of this state, any clerk of a 
superior court may sign such entry as to the judgment of validation by 
a manual or a facsimile signature. The clerk of the superior court shall 
receive for his services rendered under this Code section the fee 
prescribed in Code Section 15-6-77. 


History. — Ga. L. 1937, p. 761, § 15; Ga. L. 1970, p. 497, § 8; Ga. L. 1978, p. 
Ga. L. 1953, Jan.-Feb. Sess., p. 16, § 1; 2062, § 2. 


JUDICIAL DECISIONS 
Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 


592 (1942). 
RESEARCH REFERENCES 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2168 et seq. 


36-82-80. Payment of costs of proceedings. 


The cost of the case shall be paid by the governmental body desiring 
to issue the bonds. 


History. — Ga. L. 1937, p. 761, § 16. 
JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. Cited in Miller v. Head, 186 Ga. 694, 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 198 S.E. 680 (1938). 
592 (1942). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, § 376. 
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36-82-81. Procedure when district attorney or Attorney General 


fails to file petition. 


When a governmental body passes a resolution for the issuance of 
revenue bonds and notice is duly served upon the district attorney or 
the Attorney General under the authority of such governmental body, 
for the purpose of securing a judicial validation of such bonds and the 
security therefor, but the district attorney or Attorney General fails to 
proceed within the time specified in Code Section 36-82-75, it shall be 
competent for such governmental body to represent such facts in 
writing to the court and to represent further that the failure has been 
without fault on the part of the governmental body. In such case, it shall 
be the duty of the court and he shall have the power and authority to 
inquire into the facts and, upon being satisfied that the failure has not 
arisen from any fault or neglect on the part of the governmental body, 
to pass an order authorizing and directing the district attorney or 
Attorney General to proceed within ten days to file the petition 
authorized by Code Section 36-82-75. Thereafter, the proceedings shall 
be had in the same manner as would have been followed had such 
petition been duly and promptly filed in the first instance. 


History. — Ga. L. 1937, p. 761, § 17. 


JUDICIAL DECISIONS 


Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 
592 (1942). 

Court authorized to grant leave to 
file when city without fault in origi- 
nal failure to file. — When the failure to 
file a validation petition within the requi- 
site 20-day period is not because of the 
fault or negligence of the municipality, on 
application of the municipality in writing 
and upon a showing of such fact the supe- 
rior court is authorized to order the solic- 
itor general (now district attorney) to file 
such petition within 10 days thereafter. 


State v. Smallwood, 103 Ga. App. 400, 119 
S.E.2d 297 (1961). 

Intervention seeking validation de- 
nial for nonconformity with law not 
subject to dismissal. — Intervention 
filed by a resident and taxpayer of the 
municipality proposing to issue revenue 
bonds which seeks to have the validation 
denied and the proceedings dismissed be- 
cause such petition was not filed in con- 
formity with such laws is not subject to 
demurrer (now motion to dismiss). State v. 
Smallwood, 103 Ga. App. 400, 119 S.E.2d 
297 (1961). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 64 Am. Jur. 2d, Public 
Securities and Obligations, §§ 358, 360, 
379, 380. 


C.J.S. — 64A C.J.S., Municipal Corpo- 
rations, § 2173. 
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36-82-82. Effect of judgment of validation upon failure to file 
petition. 


When proceedings are had as provided in Code Section 36-82-81 and 
result in a judgment validating the bonds and the security therefor, the 
bonds shall be held and deemed to be as fully and completely validated 
to all intents and purposes as though the proceedings had been 
originally taken as provided by this article and the judgment of 
validation shall be finally and completely conclusive in like manner as 
provided by Code Section 36-82-78. 


History. — Ga. L. 1937, p. 761, § 18. 


JUDICIAL DECISIONS 
Constitutionality. — See Lawson v. 
City of Moultrie, 194 Ga. 699, 22 S.E.2d 


592 (1942). 


36-82-83. Validation of revenue bonds of certain hospital au- 
thorities. 


When a hospital authority created and operating under Article 4 of 
Chapter 7 of Title 31, the “Hospital Authorities Law,” is authorized to 
confirm and validate revenue bonds in accordance with the procedures 
of this article, and such an authority is located in more than one county, 
such bonds shall be confirmed and validated in the superior court of the 
county in which the principal office of the authority is located; and, 
where the authority is located in more than one judicial circuit, notice 
provided for the district attorney shall be served upon the district 
attorney of the judicial circuit in which the principal office of such an 
authority is located, in accordance with this article, which district 
attorney shall have the duties, privileges, and responsibilities and shall 
exercise the powers provided for district attorneys in revenue bond 
validation proceedings under this chapter. 


History. — Ga. L. 1950, p. 20, § 2; Ga. 
L. 1957, p. 36, § 2. 


36-82-84. Applicability of article to common carriers of passen- 
gers for hire. 


Wherever applicable, this article shall apply to public common 
carriers of passengers for hire. 


History. — Ga. L. 1957, p. 453, § 2. 
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36-82-85. Construction of article generally; applicability of cer- 


tain other provisions of law. 


The powers conferred by this article shall be in addition and supple- 
mental to, and not in substitution for, the powers conferred by any other 
general, special, or local law. The limitations imposed by this article 
shall not affect the powers conferred by any other general, special, or 
local law. Bonds may be issued under this article without regard to any 
other general, special, or local law. The General Assembly declares its 
intention that the limitations of the amount or percentage of, and the 
restrictions relating to, indebtedness of a governmental body and the 
incurring thereof contained in the Constitution of this state and in any 
general, special, or local law shall not apply to bonds and the issuance 


thereof under this article. 


History. — Ga. L. 1937, p. 761, § 19. 
Law reviews. — For article, “Selected 


Oddities in Georgia Municipal Law,” see 9 
Ga. L. Rev. 783 (1975). 


JUDICIAL DECISIONS 


Constitutionality and exhaustive- 
ness of law. — Revenue Bond Law 
(O.C.G.A. Art. 3, Ch. 82, T. 36) does not 
purport to be a general law exhaustive of 
the purposes for which revenue bonds or 
certificates may be issued and this is not 
violative of a constitutional provision that 
laws of a general nature shall have uni- 
form operation throughout the state, and 
no special law shall be enacted in any case 
for which provisions have been made by 
an existing general law (Ga. Const. 1945, 
Art. I, Sec. IV, Para. I (see now Ga. Const. 
1983, Art. III, Sec. VI, Para. IV)). Sigman 
v. Brunswick Port Auth., 214 Ga. 332, 104 
S.E.2d 467 (1958). 

Municipal Electric Authority Act 
not contrary. — Provisions of the Munic- 


ipal Electric Authority Act (O0.C.G.AArt. 3, 
Ch. 3, T. 46) are not unlawful as being 
contrary to provisions of the Revenue 
Bond Law (0.C.G.A Art. 3, Ch. 82, T. 36). 
Thompson v. Municipal Elec. Auth., 238 
Ga. 19, 231 S.E.2d 720 (1976). 

Bonds not debt within meaning of 
debt clause. — Bonds issued for financ- 
ing certain income producing projects and 
payable solely from income produced 
thereby shall not be considered as debts 
within the meaning of the debt clause, Ga. 
Const. 1877, Art. VII, Sec. VII, Para. I (see 
now Ga. Const. 1983, Art. IX, Sec. V, Para. 
I). City of Valdosta v. Singleton, 197 Ga. 
194, 28 S.E.2d 759 (1944). 

Cited in Sherman v. City of Atlanta, 
317 Ga. 345, 730 S.E.2d 113 (2013). 


RESEARCH REFERENCES 


C.J.S. — 82 C.J.S., Statutes, § 395. 


ARTICLE 4 
BONDS 


Editor’s notes. — Ga. L. 2000, p. 498, 
§ 4, effective April 20, 2000, repealed and 
reserved the former article. The former 
article, relating to bonds for public con- 


tractors, consisted of Code Sections 
36-82-100 through 36-82-105 and was 
based on Ga. L. 1910, p. 86, § 1, 2; Ga. L. 
1916, p. 94, §§ 1, 3-5; Code 1933, 
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§§ 23-1705-23-1709; Ga. L. 1956, p. 340, Code Section 36-82-104 was amended 
§§ 1-6; Ga. L. 1982, p. 3, § 36; Ga. L. by Ga. L. 2000, p. 1589, § 3. However, this 
1987, p. 3, § 36; Ga. L. 1988, p. 348, §§ 2, amendment was not given effect due to 
3; Ga. L. 1989, p. 14, § 36; Ga. L. 1989, p. the repeal of the former article by Ga. L. 
461, §§ 2-4; Ga. L. 1993, p. 91, § 36; Ga. 2000, p. 498, § 4. 

L. 1993, p. 1003, § 1. 


36-82-100. Expenditure of bond proceeds; auditing. 


(a) As used in this Code section, the term “bonds” means any revenue 
or general obligation bonds issued under this chapter. 


(b) When bonds are issued by a county, municipality, or local author- 
ity in the amount of $5 million or more, the expenditure of bond 
proceeds shall be subject to an ongoing performance audit or perfor- 
mance review as provided in this Code section; but this Code section 
shall not apply if such bond issue is below $5 million. 


(c) Each county, municipality, or local authority expending bond 
proceeds shall provide for a continuing performance audit or perfor- 
mance review of the expenditure of such funds. The county, municipal- 
ity, or local authority shall contract with a certified public accountant or 
with an outside auditor, consultant, or other provider accredited or 
certified in the field of performance audits or performance reviews. 
Such accountant, auditor, consultant, or other provider shall only be 
qualified to perform the audit and review functions under this Code 
section if such accountant, auditor, consultant, or other provider has 
significant experience and competence in conducting comprehensive 
audits and reviews in conformance with generally accepted government 
auditing standards. The performance audit or performance review 
contract shall: 


(1) Include a goal of ensuring to the maximum extent possible that 
the bond funds are expended efficiently and economically, so as to 
secure to the county, municipality, or local authority the maximum 
possible benefit from the bond funds; 


(2) Provide for the issuance of periodic public reports, made 
accessible through electronic or printed format, or both, at a location 
advertised in the legal organ not less often than once annually, with 
respect to the extent to which expenditures are meeting the goal 
specified in paragraph (1) of this subsection; and 


(3) Provide for the issuance of periodic public recommendations, 
made accessible through electronic or printed format, or both, at a 
location advertised in the legal organ not less often than once 
annually, for improvements in meeting the goal specified in para- 
graph (1) of this subsection. 


(d) The auditor, consultant, or other provider to carry out the 
performance audit or performance review shall be selected through a 
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public request for proposals process. The reasonable cost of the perfor- 
mance audit or performance review shall be paid from the proceeds of 
the bonds unless a specific waiver of public accountability is included in 
a legal advertisement in bold print contained within requisite public 
notice soliciting public preapproval of the applicable bond issue which 
expressly states that no performance audit or performance review shall 
be conducted with respect to such bond issue. 


(e) On and after May 5, 2006, the expenditure of bond proceeds shall 
be under the jurisdiction of and subject to review by the inspector 
general of this state with respect to any claim of fraud, waste, abuse, or 
mismanagement of funds. 


(£) This Code section shall apply with respect to any bonds which are 
subject to the requirements of subsection (b) of this Code section which 
are issued after May 5, 2006, until the proceeds of such bond issue have 
been expended. 


History. — Code 1981, § 36-82-100, to Code Section 28-9-5, in 2006, “May 5, 
enacted by Ga. L. 2006, p. 1021, § 2/HB 2006,” was substituted for “the effective 
1012. date of this Code section” in subsections 

Code Commission notes. — Pursuant (e) and (f). 


ARTICLE 5 


REGULATION OF INTEREST RATES FOR BONDS AND 
OBLIGATIONS OTHER THAN GENERAL 
OBLIGATION BONDS 


36-82-120. Purpose of article. 


It is the purpose of this article to maintain the fiscal solvency of 
counties, municipal corporations, and political subdivisions of the state 
and authorities and public corporations created by the Constitution of 
Georgia or any general, local, or special Act of the General Assembly in 
public borrowing by exempting from all other laws of the state govern- 
ing usury or prescribing or limiting interest rates any bonds, notes, 
certificates, or obligations of any kind issued by any such county, 
municipal corporation, political subdivision, authority, or public corpo- 
ration to evidence any repayment obligation for money borrowed, 
exclusive of general obligation bonds. 


History. — Ga. L. 1981, p. 384, § 1. ment law from mid-1980 through 
Law reviews. — For article surveying mid-1981, see 33 Mercer L. Rev. 187 
developments in Georgia local govern- (1981). 
36-82-121. Definitions. 


As used in this article, the term: 
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(1) “Bonds” means any bonds, notes, certificates, or obligations of 
any kind issued by any municipality to evidence any repayment 
obligation for money borrowed by such municipality, exclusive of 


general obligation bonds. 


(2) “General obligation bonds” means any bonds, notes, certifi- 
cates, or obligations of any kind issued by any municipality which, 
under the Constitution of Georgia, may not be issued without the 
consent of a majority of the qualified voters of the municipality 
affected, voting in an election for that purpose, and also shall mean 
any bonds, notes, certificates, or obligations of any kind issued to 
refund outstanding general obligation bonds without an election as 
authorized under Article IX, Section V, Paragraph III of the Consti- 
tution of Georgia. 


(3) “Municipality” means any school district, county, municipal 
corporation, or political subdivision of the state or any authority or 
public corporation created by the Constitution of Georgia or any 
general, local, or special Act of the General Assembly which is as of 
March 16, 1981, or may thereafter be authorized by law to issue 
bonds. 


History. — Ga. L. 1981, p. 384, § 2;Ga. the provisions of the Georgia Constitution 


L. 1984, p. 1362, § 7; Ga. L. 1985, p. 149, 
§ 36. 

Editor’s notes. — Ga. L. 1984, p. 1362, 
§ 8, not codified by the General Assembly, 
provided as follows: “The provisions of this 
Act [which amended this Code section] 
shall be liberally construed to effect the 
purposes hereof, and insofar as the provi- 
sions of this Act may be inconsistent with 


under circumstances where the General 
Assembly has been granted the power by 
law to enlarge or restrict such provisions 
of the Constitution or the provisions of 
any law, including any general, local, or 
special Act of the General Assembly creat- 
ing or activating any municipality, this 
Act shall control.” 


36-82-122. Exemption of bonds from Constitution and laws of 
Georgia regulating interest rates; fixing of rates of 
interest by resolution or ordinance. 


(a) From and after March 16, 1981, any bonds issued by a munici- 


pality shall be exempt from: 


(1) All laws of this state governing usury or prescribing or limiting 
interest rates to be borne by bonds; and 


(2) All provisions of the Constitution of Georgia prescribing or 


limiting interest rates to be borne by bonds to the extent that the 
Constitution of Georgia permits the General Assembly by law to 
define further the powers and duties of any such municipality and to 
enlarge or restrict the same. 


(b) The interest rate or rates to be borne by any bonds issued by a 
municipality shall be fixed by the governing body of such municipality 
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36-82-124 


in the resolution or ordinance adopted by such governing body to 
authorize the issuance of any such bonds. 


History. — Ga. L. 1981, p. 384, § 3; Ga. 
L. 1982, p. 1603, §§ 1, 3. 

Cross references. — Usury, § 7-4-1 et 
seq. 
Editor’s notes. — Ga. L. 1982, p. 1603, 
§ 2 ratified and reaffirmed all terms and 
provisions of Ga. L. 1981, p. 384, as 
amended by the 1982 Act, and declared 


full force and effect. Ga. L. 1982, p. 1603, 
§ 2 stood repealed on November 1, 1982, 
as provided in § 5(b) of the 1982 Act. 
Law reviews. — For article surveying 
developments in Georgia local govern- 
ment law from mid-1980 through 
mid-1981, see 33 Mercer L. Rev. 187 


ee (1981). 
that such terms and provisions were of 


36-82-123. Repeal of regulations as to interest rates contained 
in other laws. 


All provisions contained in any of the following laws which prescribe 
or limit the interest rate or rates to be borne by bonds are repealed to 
the extent the same are in conflict with this article and to the extent 
necessary to effect the purpose of this article by exempting any bonds 
issued by a municipality from all laws of the state governing usury or 
prescribing or limiting interest rates to be borne by bonds: 


(1) Article 3 of this chapter, the “Revenue Bond Law”; 
(2) Article 4 of Chapter 7 of Title 31, the “Hospital Authorities 


”, 


Law”; 
(3) Article 1 of Chapter 3 of Title 8, the “Housing Authorities Law”; 


(4) Chapter 62 of this title, the “Development Authorities Law”; 
and 


(5) Article 3 of Chapter 3 of Title 46, pertaining to the Municipal 
Electric Authority of Georgia. 


History. — Ga. L. 1981, p. 384, § 4. 


36-82-124. Construction of article. 


This article shall be liberally construed to effect the purposes hereof; 
and insofar as the provisions of this article may be inconsistent with the 
provisions of the Constitution of Georgia, under circumstances where 
the General Assembly has been granted the power by law to enlarge or 
restrict such provisions of the Constitution of Georgia, or inconsistent 
with the provisions of any law, including any general, local, or special 
Act of the General Assembly creating or activating any municipality, 
this article shall control. 


History. — Ga. L. 1981, p. 384, § 5. 


1292 


T.36, C.82, A.6 BONDS 36-82-140 


ARTICLE 6 


FORM AND SERVICES CONNECTED WITH CREATION OF 
REPAYMENT OBLIGATIONS 


36-82-140. Use of facsimile signatures and seals; contracts with 
financial institutions to perform certain repayment 
functions; evidence of repayment obligations. 


Notwithstanding the provisions of other laws to the contrary, the 
following revisions of relevant laws shall apply to any municipality, as 
defined in paragraph (3) of Code Section 36-82-121, which incurs 
bonded indebtedness: 


(1) If a bond is to be issued to evidence the repayment obligation 
for borrowed money, the signatures of all officers of the municipality 
required by law or by the proceedings related to such borrowed money 
to sign such bond may be facsimile signatures and any seal required 
to be affixed thereon may be a facsimile seal if provision is also made 
for a manual authenticating signature on the bond by or on behalf of 
a designated financial institution or other person or other municipal- 
ity with whom the municipality has a contract as provided in 
subparagraph (A) of paragraph (2) of this Code section with respect to 
such bond. In addition, any officer may adopt as a facsimile signature 
the signature or facsimile signature of a predecessor in office in the 
event the signature or facsimile signature of such predecessor ap- 
pears on such bond; 


(2)(A) Any municipality borrowing money may contract for the 
services of a financial institution or other person within or without 
the state or another municipality to perform any of the following 
functions with respect to repayment obligations for borrowed 
money: 


(i) Issuance, authentication, transfer, registration, exchange, 
and related mechanical and clerical functions; 


(ii) Record or bookkeeping or book entry functions; 


(iii) Preparation, signing, and issuance of checks or warrants 
in payment of repayment obligations for borrowed money; 


(iv) Preparation and maintenance of reports and accounts; 
and 


(v) Performance of any other duties related to repayment 
obligations for borrowed money. 


(B) The cost of performing the aforesaid functions, whether 
incurred under a contract or through direct performance by the 
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municipality, may be paid from the borrowed moneys or from other 
funds lawfully available for the purpose; and 


(3)(A) Whenever any municipality shall borrow money any repay- 
ment obligation with respect thereto may be evidenced: 


(i) By bonds issued in such form either coupon or fully regis- 
tered or both coupon and fully registered in such denominations 
and with such provisions for registration, exchangeability, and 
transferability as the resolution authorizing the borrowing of 
money or any loan agreement, trust agreement, or other contract 
or agreement to be entered into in connection with the borrowing 
of money may provide; 


(ii) By book entries under which the right to receive payments 
of principal, redemption premium, if any, and interest shall be 
established and transferred only through subsequent book en- 
tries; or 


(iii) In such other manner as may be provided for in the 
resolution authorizing the borrowing of money or any loan 
agreement, trust agreement, or other contract or agreement to be 
entered into in connection with the borrowing of money. 


(B) If any municipality elects to evidence any repayment obliga- 
tion for borrowed money in a manner permitted by division (ii) or 
(iii) of subparagraph (A) of this paragraph: 


(i) No bond shall be issued to evidence such repayment obli- 
gation, and the adoption by the municipality of the resolution 
authorizing the borrowing of such money and the execution and 
delivery by the municipality of the loan agreement, trust agree- 
ment, or other contract or agreement to be entered into in 
connection with the borrowing of such money and the receipt by 
the municipality or by an agent acting on behalf of the munici- 
pality of the money borrowed shall be the only requirement to 
establish lawfully the repayment obligation with respect to such 
borrowed money; and 


(ii) The municipality shall provide for the sending of written 
statements which provide a record of certain rights with respect 
to such repayment obligation as of the time of issuance of the 
statements. Such statements shall be sent each person acquiring 
rights by registration in such repayment obligation but shall, in 
and of themselves, confer no rights on the recipient and shall be 
neither a negotiable instrument nor a security. 


(C) In the event any municipality elects to evidence any such 
repayment obligation in a manner permitted by division (ii) or (iii) 
of subparagraph (A) of this paragraph, the provisions of any other 
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law of this state to the contrary notwithstanding, the interest of 
any person in such repayment obligation may be accepted, to the 
extent of such interest, as a deposit of the repayment obligation to 
which it relates, provided that the municipality has provided by 
contract for the pledge of such interest. 


History. — Code 1981, § 36-82-140, 1984, p. 22, § 36; Ga. L. 1985, p. 149, 
enacted by Ga. L. 1983, p. 839, § 2;Ga.L. § 36; Ga. L. 1987, p. 3, § 36. 


36-82-141. Records of ownership, registration, transfer, and ex- 
change of repayment obligations not public records. 


The records of ownership, registration, transfer, and exchange of 
repayment obligations for borrowed money and of persons to whom 
payment with respect to such obligations is made shall not be public 
records, it being understood that the availability of such records to the 
general public would likely have a serious adverse impact on the ability 
of a municipality to consummate subsequent borrowings of money at 
the most advantageous cost to such municipality. 


History. — Code 1981, § 36-82-141, 
enacted by Ga. L. 1983, p. 839, § 2. 


36-82-142. Construction of article. 


This article shall be liberally construed to effect the purposes hereof; 
and insofar as the provisions of this article may be inconsistent with the 
provisions of the Constitution of Georgia, under circumstances where 
the General Assembly has been granted the power by law to enlarge or 
restrict such provisions of the Constitution of Georgia, or inconsistent 
with the provisions of any law, including any general, local, or special 
Act of the General Assembly relating to bonds issued by any munici- 
pality, this article shall control. 


History. — Code 1981, § 36-82-142, 
enacted by Ga. L. 1983, p. 839, § 2. 


ARTICLE 7 
REGULATION OF BONDS AND OBLIGATIONS ISSUED BY 
DEVELOPMENT AUTHORITIES 


36-82-160. Requirements for filing; forms; exemptions. 


Reserved. Repealed by Ga. L. 2001, p. 1033, § 2, effective April 27, 
2001. 
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Editor’s notes. — This article was 3, § 36 and reserved by Ga. L. 2001, p. 
based on Code 1981, § 36-82-160, enacted 1033, § 2. 
by Ga. L. 1984, p. 941, § 1; Ga. L. 1987, p. 


ARTICLE 8 
GEORGIA ALLOCATION SYSTEM 


Editor’s notes. — Ga. L. 1987, p. 486, §§ 36-82-180 through 36-82-200, concern- 
effective January 1, 1988, repealed the ing the Georgia Allocation Plan, and was 
Code sections formerly codified at this based on Ga. L. 1985, p. 1143, § 1; Ga. L. 
article and enacted the current article. 1986, p. 344, § 2. 

The former article consisted of 


36-82-180. Short title. 


This article shall be known and may be cited as the “Georgia 
Allocation System.” 


History. — Code 1981, § 36-82-180, 
enacted by Ga. L. 1987, p. 486, § 1; Ga. L. 
1990, p. 817, § 1. 


36-82-181. Legislative purpose. 


The economic development and the availability of safe, sanitary, and 
affordable housing in the State of Georgia are of vital importance to the 
state and its citizens. Private activity bond financing has been an 
integral part of the state’s program for economic development and 
affordable housing. The United States government has enacted a law 
which limits the availability of private activity bond financing within 
each state. This limited resource must be used in the best interest of the 
State of Georgia to the fullest extent permitted by federal law. The 
federal law limits the annual issuance of private activity bonds in the 
state to an amount not exceeding a state ceiling imposed under the 
federal law. The federal law not only provides for a distribution of the 
state ceiling but also provides that a state may by law provide for a 
different formula for allocating the state ceiling among the governmen- 
tal units or other authorities in the state having authority to issue 
private activity bonds. The purpose of this article is to implement a 
system for allocating the use of private activity bonds, as permitted by 
federal law, in order to further the economic development of the state, 
to further the provision of safe, sanitary, and affordable housing, and 
otherwise to further the purposes of the laws of the state which provide 
for the issuance of such bonds. 


History. — Code 1981, § 36-82-181, Law reviews. — For article, “Financ- 


enacted by Ga. L. 1987, p. 486,$ 1;Ga.L. ing Affordable Housing in Georgia: The 
1990, p. 817, § 1. Possibility of a Dedicated Revenue 
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Source,” see 13 Ga. St. U. L. Rev. 363 
(1997). 


36-82-182. Definitions. 


As used in this article, the term: 


(1) “Amount” means, when used with respect to bonds, notices of 
allocation, or portions of the state ceiling, an amount measured in 
terms of United States dollars. 


(2) “Application” means the application and amendments thereto 
for a notice of allocation required to be filed by an issuer with the 
department pursuant to this article. 


(3) “Bonds” means any bonds, notes, or other obligations which 
would be included or treated as private activity bonds for the purpose 
of the state’s volume cap under Section 146 of the Federal Code. 
Section 146 of the Federal Code provides that, for purposes of that 
section, the term “private activity bond” shall not include the specif- 
ically designated types of bonds which would, under other provisions 
of the Federal Code, constitute private activity bonds; and for 
purposes of this article, the term “bonds” shall mean only those 
bonds, notes, or other obligations subject to the volume cap under 
Section 146 of the Federal Code. For purposes of this article, the term 
“bonds” shall include the private activity portion of governmental use 
bonds. 


(4) “Borrower” means any person or persons whose private busi- 
ness use, within the meaning of Section 141 of the Federal Code, 
would cause any bonds to constitute private activity bonds within the 
meaning of Section 141 of the Federal Code. If there is more than one 
such person with respect to any issue of bonds, then the term 
“borrower” shall mean and include each and every such person 
known at the time that the issuer files an application. 


(5) “Business day” means a day on which the department is open 
for business. The term “business day” shall not include any Saturday, 
Sunday, or legal holiday officially observed by the state. 


(6) “Carryforward election application” means the application for a 
notice of allocation for a carryforward project required to be filed by 
an issuer with all attachments and amendments. 


(7) “Commissioner” means the commissioner of the Department of 
Community Affairs. 


(8) “Competitive pool” means that portion of the state ceiling set 
aside prior to April 1, 1990. 


(9) “Confirmation of issuance” means the issuer’s confirmation, in 
writing, that the bonds authorized by a notice of allocation have been 
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issued, in such form as the commissioner may promulgate from time 
to time. 


(10) “Department” means the Department of Community Affairs. 


(11) “Economic development share” means that portion of the state 
ceiling established in accordance with Code Section 36-82-186. 


(12) “Employment test” means either of the employment tests set 
forth in Code Section 36-82-188. 


(13) “Exempt facility bond” means any bond described as an 
exempt facility bond in Section 142 of the Federal Code, other than 
any obligation described in Section 142(a)(1) or Section 142(a)(2) of 
the Federal Code and any obligation described in Section 142(a)(6) of 
the Federal Code which is issued as part of an issue if all of the 
property to be financed by the net proceeds of such issue is to be 
owned by a governmental unit, within the meaning of Section 146 of 
the Federal Code. 


(14) “Expiration date” means the final date on which bonds covered 
by a notice of allocation may be issued and by which date confirma- 
tion of issuance must be filed with the department. 


(15) “Federal Code” means the Internal Revenue Code of 1986, as 
amended. 


(16) “Filing date” means the final date for filing an application as 
specified in this article. 


(17) “Flexible pool” means that portion of the state ceiling set aside 
prior to April 1, 1990. 


(18) “Flexible share” means that portion of the state ceiling set 
aside, in accordance with Code Section 36-82-193, for discretionary 
use by the department. 


(19) “Georgia Housing and Finance Authority” means the author- 
ity established under Chapter 26 of Title 50. 


(20) “HoDAG” means a housing development action grant as 
administered by the United States Department of Housing and 
Urban Development. 


(21) “Housing bonds” means multifamily housing bonds, 
single-family housing bonds, or other qualified housing bonds, as the 
case may be. 


(22) “Housing share” means the portion of the state ceiling estab- 
lished in accordance with Code Section 36-83-189. 


(23) “Issued” means, with respect to any issue of bonds, that such 
bonds have been delivered and paid for in full. Payment in full may 
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be made, in whole or in part, by a binding, enforceable agreement to 
make payment in the future. 


(24) “Issuer” means the political subdivision, governmental unit, 
authority, or other entity which issues any bonds. 


(25) “Legal counsel” means an attorney or firm of attorneys duly 
authorized to practice law in the State of Georgia and admitted to 
practice before the highest court in the State of Georgia. 


(26) “Local housing authorities” means any issuers of multifamily 
housing bonds, single-family housing bonds, or other qualified hous- 
ing bonds created and existing under the laws of this state. 


(27) “Mortgage credit certificate” means a certificate issued under 
a qualified mortgage credit certificate program within the meaning of 
Section 25 of the Federal Code. 


(28) “Multifamily housing bond” means any obligation which con- 
stitutes an exempt facility bond for the financing of a qualified 
residential rental project within the meaning of Section 142 of the 
Federal Code. 


(29) “Notice of allocation” means the notice given by the depart- 
ment allocating to an issuer a specified amount from the state ceiling 
for a specific issue of bonds. 


(30) “Period” means any of the time periods into which the calen- 
dar year is divided for purposes of authorizing a percentage of the 
state ceiling to be used during such period as provided in this article 
as follows: period 1 begins January 1 and ends at midnight on March 
31; period 2 begins April 1 and ends at midnight on June 30; period 
3 begins July 1 and ends at midnight on September 30; and period 4 
begins on October 1 and ends at midnight on December 31. 


(31) “Person” means any individual, corporation, limited or gen- 
eral partnership, association, trust, or other entity of any nature 
whatsoever. 


(32) “Policy guidelines” means the policy guidelines set forth in 
Code Section 36-82-195. 


(33) “Private activity portion of governmental use bonds” means 
the amount of any obligation, treated as a nonqualified amount under 
Section 141 of the Federal Code, which is in excess of $15 million and 
which would cause the obligation to be treated as a private activity 
bond under Section 141(b)(5) of the Federal Code, unless the amount 
equal to the excess of the nonqualifying amount over $15 million 
receives an allocation of the state’s volume cap under Section 146 of 
the Federal Code. 
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(34) “Project” means the facility, as described in an application, 
proposed to be financed, in whole or in part, by an issue of bonds. 


(35) “Qualified application” means a completed application for a 
notice of allocation. 


(36) “Qualified housing project” means a project for which the 
issuance or exchange of tax-exempt bonds under the Federal Code for 
qualified housing purposes requires an allocation from the state 
ceiling. 


(37) “Reservations” means the amounts reserved for the Georgia 
Housing and Finance Authority, the urban residential finance author- 
ities, and the local housing authorities in Code Section 36-82-190. 


(38) “Single-family housing bond” means any obligation described 
as a qualified mortgage bond in Section 148 of the Federal Code. 


(39) “Small issue bond” means any obligation described as a 
qualified small issue bond in Section 144(a) of the Federal Code. 


(40) “State” means the State of Georgia. 


(41) “State ceiling” means for any calendar year the state ceiling 
applicable to the state, as such term is used in the Federal Code. The 
amount of the state ceiling shall be determined in accordance with 
the provisions of the Federal Code. 


(42) “Student loan bond” means any obligation described as a 
qualified student loan bond in Section 144(b) of the Federal Code. 


(43) “System” means the Georgia Allocation System as established 
by this article. 


(44) “UDAG bonds” means any issue of bonds 95 percent or more of 
the net proceeds of which are to be used to provide facilities with 
respect to which an urban development action grant, under Section 
119 of the Housing and Community Development Act of 1974, as 
amended, has been applied for and which, if such grant is made, 
would be an issue described in Section 144(a)(4)(F) of the Federal 
Code. 


(45) “Unused amount” means, as of any date when the unused 
amount of any share is computed, the amount of any share from 
which notices of allocation were authorized to be given during a prior 
period, if any, but with respect to which either no notices of allocation 
were given during such period or notices of allocation were given but 
confirmation of issuance was not filed with the department on or 
before the applicable expiration date plus the amount of any share 
from which notices of allocation have been given during the period 
which includes the date of computation but with respect to which 
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confirmation of issuance was not filed with the department on or 
before the applicable expiration date. 


(46) “Urban residential finance authority” means any authority 
established under Chapter 41 of this title. 


History. — Code 1981, § 36-82-182, Ga. L. 1991, p. 94, § 36; Ga. L. 1991, p. 
enacted by Ga. L. 1987, p. 486,$ 1;Ga.L. 1653, § 2-2; Ga. L. 19938, p. 91, § 36. 
1989, p. 165, § 1; Ga. L. 1990, p. 817, § 1; 


36-82-183. Powers of department. 


The department shall administer, operate, and manage the system. 
Action taken by the department, however, shall not constitute an 
opinion of the department on any legal matters with respect to the 
federal or state tax treatment of any bonds. Without limiting the 
generality of the department’s power and authority to administer, 
operate, and manage the system, the department shall make such 
determinations and decisions, promulgate such rules, require the use of 
such forms, establish such procedures, and otherwise administer, 
operate, and manage the system in such respects as may be, in the 
department’s determination, necessary, desirable, or incident to its 
responsibilities as the administrator, operator, and manager of the 
system. The General Assembly recognizes and acknowledges that the 
department will encounter situations which have not been foreseen or 
provided for in this article and expressly delegates to the department 
the power and authority to administer, operate, and manage the system 
in all situations and circumstances, both foreseen and unforeseen, 
including, without limiting the generality of the foregoing, the power 
and authority to control and establish procedures for controlling any 
misuse or abuses of the system and the power and authority to resolve 
conflicts or inconsistencies, if any, in this article or which may arise in 
administering, operating, or managing the system pursuant to this 
article. Any decision which the commissioner or the department makes, 
and any action or inaction by the commissioner or the department, in 
administering, managing, and operating the system shall be final and 
conclusive and shall not be subject to any review, whether judicial, 
administrative, or otherwise, and shall not be covered by, subject to, or 
required to comply with or satisfy any provisions of Chapter 13 of Title 
50, the “Georgia Administrative Procedure Act.” The system depends 
upon the truthfulness of representations made and information sub- 
mitted in or accompanying applications. The department may use all of 
the power and authority granted in this article, and such other power or 
authority as the commissioner may deem necessary or appropriate, in 
order to take action against those who fail to comply with any of the 
provisions of this article or who fail to display the truthfulness, which 
shall include the completeness necessary to avoid untruthfulness by 
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omission, which the commissioner deems necessary for the system. 
Without limiting the generality of this article, the General Assembly 
expressly delegates to the department the power and authority to 
control, permit to be used, or refuse to permit to be used any allocation 
which would reduce the state ceiling under Section 146(m) of the 
Federal Code, dealing with the private activity portion of governmental 
use bonds; and the department, to accomplish this end, may impose 
requirements upon any issuer, including any other agency or depart- 
ment of the state or any county or municipality or agency, department, 
or authority of a county or municipality within the state. 


History. — Code 1981, § 36-82-183, to Code Section 28-9-5, in 1987, a comma 
enacted by Ga. L. 1987, p. 486,§ 1;Ga.L. was inserted following the second “oper- 
1990, p. 817, § 1. ate” in the third sentence. 

Code Commission notes. — Pursuant 


36-82-184. Determination of state ceiling; records required. 


(a) The amount of the state ceiling shall be determined by the 
department in accordance with the Federal Code. The amount of the 
state ceiling available at any time shall be the amount, determined by 
the department, which results from subtracting from the state ceiling: 


(1) The amount of bonds issued pursuant to notices of allocation 
and with respect to which confirmation of issuance has been received 
by the department on or before the applicable expiration date; and 


(2) The amount of bonds covered by notices of allocation outstand- 
ing but with respect to which the expiration date has not occurred 
and with respect to which no confirmation of issuance has been filed 
with the department. 


(b) The department shall keep separate records for the economic 
development share, housing share, and flexible share and shall make 
available to the public, by telephone recording or periodic news release 
or such other means as the department may determine to be appropri- 
ate, information with respect to the available amount of the economic 
development share, housing share, and flexible share. 


History. — Code 1981, § 36-82-184, 
enacted by Ga. L. 1987, p. 486, § 1; Ga. L. 
1990, p. 817, § 1. 


36-82-185. Application for notice of allocation; receipt of appli- 


cation; issue of notice; confirmation of bond issue; 
certificates under Federal Code. 


(a) Applications for notices of allocation shall be filed, received, and 
acted on by the department as set forth in this Code section. 
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(b) Applications shall be filed on such forms as the commissioner 
shall require. Each application shall be accompanied by the following: 


(1) A copy of the inducement resolution or other similar official 
action taken by the issuer with respect to the bonds and the project 
which are the subject of the application, signed by an officer, or a 
designee of said officer, of the issuer; 


(2) An affidavit, or copy thereof, of the publisher of the newspaper 
or newspapers in which the notice of the public hearing required by 
Section 147(f) of the Federal Code was published, demonstrating that 
notice of such public hearing was published, and a copy of the 
approval of the governmental unit or governmental units required by 
Section 147(f) of the Federal Code, certified by a public official with 
the authority to certify such approval. This requirement shall not 
apply to any bonds: 


(A) For which Section 147(f) of the Federal Code does not 
require such a public hearing and approval of a governmental unit 
or governmental units; or 


(B) Projects requiring the approval of the Georgia State Financ- 
ing and Investment Commission; 


(3) A written opinion of legal counsel, addressed to the depart- 
ment, to the effect that the issuer is authorized under the laws of the 
state to issue bonds for projects of the same type and nature as the 
project which is the subject of the application. This opinion shall cite 
by constitutional or statutory reference, including a reference to the 
session laws of the General Assembly in the case of a constitutional 
reference, the provision of the Constitution or law of the state which 
authorizes the bonds for the project; 


(4) A written commitment from a lender, financial institution, 
underwriter, investment banker, or other purchaser, addressed to the 
department, to purchase the bonds upon delivery by the issuer. In the 
discretion of the commissioner, this requirement may be waived in 
the event an officer of the issuer certifies, in writing, that the bonds 
subject to the application will be issued on a competitive bid basis; 


(5) Any additional items specified elsewhere in this article; and 


(6) Any other information as reasonably required by the depart- 
ment. 


(c) All applications shall apply for amounts of the state ceiling 
specified in even amounts of $1,000.00. 


(d) If more than one person is a borrower with respect to any issue of 
bonds, any one of such persons may, and all such persons shall not be 
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required to, execute any application, letter, or writing which this article 
requires to be executed by the borrower. 


(e) The department shall stamp or otherwise designate the date on 
which it receives each completed application. The date stamped or 
otherwise designated for any application received after the close of 
business on a business day will be the next business day. For this 
purpose, the close of business shall be the time officially designated for 
the close of the department’s business day. The application shall not be 
considered completed and shall not be stamped and accepted for filing 
unless and until each of the items required under subsection (b) of this 
Code section has been received by the department. Receipt shall be 
deemed to occur only on a business day. 


(f) A notice of allocation shall constitute the only means by which 
any of the state ceiling shall be allocated to a specific issuer for a specific 
issue of bonds. Any bonds for which no notice of allocation is given shall 
not be deemed to have been allocated as a part of the state ceiling as 
required by the Federal Code and shall be deemed to be bonds issued in 
excess of the issuer’s private activity bond limit under the Federal 
Code. 


(g) The notice of allocation shall be in writing, shall be given to the 
issuer at the address specified in the application, shall specify the 
amount of bonds which may be issued, and shall specify the expiration 
date. The notice of allocation shall be in such form as the commissioner 
shall determine. A notice of allocation may not be revoked although it 
shall expire in accordance with the provisions of this article. All notices 
of allocation shall be given for amounts of the state ceiling specified in 
even amounts of $1,000.00. 


(h) When bonds covered by a notice of allocation have been issued, 
confirmation of issuance shall be filed with the department immedi- 
ately and must be filed on or before the expiration date. Unless 
otherwise determined by the commissioner, the expiration date for any 
notice of allocation shall never be later than the second to last business 
day of a calendar year. To the extent necessary to accomplish this, the 
department shall shorten the time period otherwise allowed to lapse 
before an expiration date. If bonds are not issued and confirmation of 
issuance is not filed with the department on or before the expiration 
date, the notice of allocation shall cease to be effective. The confirma- 
tion of issuance shall be deemed to have been filed with the department 
on the earliest of: 


(1) The date it is actually delivered to the department; 


(2) If mailed by the United States mail, certified return receipt 
requested, the date of the postmark; 


(3) If sent to the department by a nongovernmental courier or 
delivery service, the date delivered to that service; or 
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(4) If sent by facsimile machine, the date received by the depart- 
ment. 


(i) Notwithstanding any provisions of this article to the contrary, the 
department shall not be required to accept any application for notice of 
allocation filed with the department after December 15 of each year. 


(j) A notice of allocation shall not be effective if the bonds actually 
issued pursuant to such notice of allocation are in an aggregate 
principal amount which is less than 90 percent of the amount of bonds 
authorized by such notice of allocation. The department shall, at the 
written request of the issuer submitted to the department prior to the 
actual issuance of the bonds, amend the notice of allocation so as not to 
be in conflict with this subsection. 


(k) The department may, at the written request of an issuer, increase 
the amount of a notice of allocation by an amount not to exceed 10 
percent of the amount of the original application. The department shall 
not, however, have any obligation to provide such an increase, and no 
issuer shall have any right to such an increase. 


(1) If any issuer in receipt of a notice of allocation fails to have issued 
the bonds subject to the notice of allocation on or before the expiration 
date, the project subject to the notice of allocation shall not be eligible 
to receive an additional notice of allocation for six months after the date 
of the expiration date of the original notice of allocation. This subsec- 
tion, however, shall not apply to those projects in which the issuer 
notifies the department, in writing, 15 days prior to the expiration date 
of the notice of allocation that the bonds subject to the notice of 
allocation will not be issued. 


(m) The opinions of legal counsel and the commitment from a lender, 
financial institution, underwriter, investment banker, or other pur- 
chaser which are required to accompany applications shall be dated no 
more than 30 days prior to the date on which the application is filed. 
Such opinions, such commitment, and any other items required to 
accompany an application shall be in substantially the form or forms 
promulgated by the commissioner. 


(n) Notices of allocation and other notices and written communica- 
tions from the department shall be deemed to have been given when 
duly deposited in the United States mail, first class with all postage 
prepaid. Notices of allocation may, at the request of the borrower, be 
picked up by hand or delivered by courier or other delivery service, at 
the expense of the borrower. Notices and other written communications 
to and filings with the department shall be given or made either by 
actual delivery to the office of the commissioner in Atlanta, Georgia, 
directed to the attention of the bond allocation manager, or by depos- 
iting the same in the United States mail, first class with all postage 
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prepaid, addressed to the office of the commissioner in Atlanta, Georgia, 
directed to the attention of the bond allocation manager. Such notices 
and other written communications shall be deemed received only upon 
actual receipt by the department. 


(o) The department shall furnish to the issuer receiving a notice of 
allocation a certificate of the commissioner certifying under penalty of 
perjury that the allocation evidenced by the notice of allocation was not 
made in consideration of any bribe, gift, gratuity, or direct or indirect 
contribution to any political campaign, in such form as the department 
may specify or as may be required pursuant to the Federal Code. 


(p) The commissioner of the department is designated, for any 
purpose required under the Federal Code, as the state official who shall 
certify that bonds meet the requirements of the state ceiling, in such 
form as the department may specify or as may be required pursuant to 
Section 149(e) of the Federal Code and any other applicable Federal 
Code section or United States Department of the Treasury regulations 
promulgated pursuant to the Federal Code. 


History. — Code 1981, § 36-82-185, 
enacted by Ga. L. 1987, p. 486, § 1; Ga. L. 
1990, p. 817, § 1. 


36-82-186. Economic development share. 


(a) Commencing on April 1, 1990, the economic development share 
for 1990 is established in an amount equal to 40 percent of the state 
ceiling. The 1990 percentage shall include any allocations made from 
the competitive pool prior to April 1, 1990. The economic development 
share for 1991 and each year thereafter is established in an amount 
equal to 42 1 percent of the state ceiling. The economic development 
share shall be divided among the periods of the year as follows: 


(1) In 1990, during period 2, notices of allocation may be given for 
amounts up to 100 percent of the economic development share, minus 
the amount of any notices of allocation from the competitive pool 
made prior to April 1, 1990; and 

(2) In 1991 and each year thereafter: 


(A) During period 1, notices of allocation may be given for 
amounts up to 40 percent of the economic development share; 


(B) During period 2, notices of allocation may be given for 
amounts up to 40 percent of the economic development share; and 


(C) During period 3, notices of allocation may be given for 
amounts up to 20 percent of the economic development share. 


(b) At any time, notices of allocation may be given for any unused 
amount. 
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History. — Code 1981, § 36-82-186, Cross references. — Elimination of 
enacted by Ga. L. 1987, p. 486,§ 1;Ga.L. economic development share, 
1990, p. 817, § 1. § 36-82-197. 


36-82-187. Application for economic development share and 
competitive pool allocation; priority of and approval 
of application; carrying over; time and amount limi- 
tation. 


(a) Applications for notices of allocation from the economic develop- 
ment share must be received by the department no later than June 30 
of 1990 or September 30 of 1991 and September 30 each year thereafter. 
Applications for notices of allocation from the economic development 
share may only be filed for small issue bonds, exempt facility bonds, the 
private activity portion of governmental use bonds, or any other bond 
meeting the employment test required by Code Section 36-82-188 on 
the terms set forth in this Code section. Notwithstanding any provi- 
sions of this article to the contrary, the department shall not be required 
to accept any application for a notice of allocation for exempt facility 
bonds or the private activity portion of governmental use bonds from 
the economic development share; and no issuer shall have any right to 
such an allocation. 


(b) In addition to the items specified in Code Section 36-82-185, each 
application shall be accompanied by the following, where applicable: 


(1) If the application is for UDAG bonds: 


(A) A copy of the application submitted to the United States 
Department of Housing and Urban Development for an urban 
development action grant; and 


(B) A written opinion of legal counsel, addressed to the depart- 
ment, to the effect that the bonds which are covered by the 
application will, based upon the information available at that time 
to such legal counsel, qualify as UDAG bonds when issued; 


(2) If the employment test applies with respect to jobs retained, a 
written certification which satisfies the employment test, as required 
by Code Section 36-82-188; 


(3) Ifthe application is for exempt facility bonds, a written opinion 
of legal counsel addressed to the department to the effect that the 
bonds covered by the application will, based upon the information 
available at that time to such legal counsel, qualify as exempt facility 
bonds when issued; 


(4) If the application is for the private activity portion of govern- 
mental use bonds, a written opinion of legal counsel addressed to the 
department to the effect that the bonds covered by the application 
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will, based upon the information available at that time to such legal 
counsel, qualify as the private activity portion of governmental use 
bonds when issued; and 


(5) If the application is for exempt facility bonds or the private 
activity portion of governmental use bonds, a written statement of 
the issuer addressed to the department describing the economic 
impact of the proposed project on the territorial area of the issuer. 


(c) The department shall give its notice of allocation approving the 
allocation requested by the qualified application within 15 days after 
the department receives the completed application to the extent that 
amounts in the economic development share remain available for 
notices of allocation. Such notices of allocation shall be given with 
respect to qualified applications in the chronological order, by date, in 
which the completed qualified applications were received by the depart- 
ment. 


(d) If the qualified applications received on the same date request 
notices of allocation that would exceed the amount of the economic 
development share which, at the time, remains available for notice of 
allocation, the department shall decide, within 30 days, which qualified 
application or qualified applications shall receive a notice of allocation 
by applying the policy guidelines. The decision of the department shall 
be final and conclusive. 


(e) If at any time none of the economic development share remains 
available for notices of allocation, but additional amounts of the 
economic development share become available later because confirma- 
tion of issuance was not filed with the department on or before the 
applicable expiration date for any notice or notices of allocation or for 
any other reason, the department shall give a notice of allocation with 
respect to qualified applications including any qualified applications 
which failed to receive a notice of allocation pursuant to subsection (d) 
of this Code section. Such notices of allocation shall be given, to the 
extent that the economic development share becomes available, with 
respect to qualified applications in the chronological order, by date, in 
which they were received by the department and, if necessary, by again 
applying the procedures set forth in subsection (d) of this Code section. 


(f) Qualified applications received during a period which do not 
receive a notice of allocation during that period shall automatically be 
deemed to have been received on the first day of the next period. In 
order to be deemed automatically to have been received on the first day 
of the next period, however, any such qualified application received by 
the department more than 45 days prior to the first day of the next 
period must be certified as current, not more than 30 days prior to the 
first day of the next period, by a letter from the issuer, addressed to the 
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department and received by the department prior to the first day of the 
next period, certifying that the information contained in the qualified 
application and all items accompanying the qualified application are 
and remain accurate and in full force and effect, except as may be 
specifically set forth in any amendment to the qualified application 
which does not result in the application’s failing to constitute a qualified 
application received by the department at or before the receipt of such 
certification. If such certification is received by the department after the 
first day of the next period, the application shall be deemed to have 
been resubmitted and received on the date when such certification was 
received. 


(g) Notwithstanding any provisions of this Code section to the 
contrary, the department may, in its discretion, give a notice of 
allocation from the flexible share with respect to any qualified applica- 
tion which is not given a notice of allocation from the economic 
development share. 


(h) Notwithstanding any provisions of this Code section to the 
contrary, the department shall not be required to give a notice of 
allocation from the economic development share for any bond in an 
amount of more than $10 million. 


G1) The expiration date for a notice of allocation from the economic 
development share, other than for UDAG bonds, shall be the first 
business day which occurs on or after the seventy-fifth day after the 
date on which the notice of allocation is given. 


(2) The expiration date for a notice of allocation for UDAG bonds 
may, in the department’s discretion, be the first business day which 
occurs on or after the one hundred-eightieth day after the date on 
which the notice of allocation is given. The department shall not, 
however, have any obligation to provide an expiration date in excess 
of 75 days, and no issuer shall have any right to an expiration date in 
excess of 75 days. 


(3) The department may, for good cause shown by the issuer in a 
written statement submitted to the department prior to such expira- 
tion date, extend the expiration date for one, but only one, additional 
period which shall expire, at the department’s discretion, on any date 
not later than 30 days after the original expiration date. The 
department shall not, however, have any obligation to provide such 
an extension; and no issuer shall have any right to such an extension. 


(j) If confirmation of issuance is not filed with the department on or 
before the applicable expiration date, the notice of allocation shall cease 
to be effective and the amount covered by the notice of allocation shall 
automatically be added to: 
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(1) The economic development share if the notice of allocation 
ceases to be in effect prior to July 1 of 1990 or October 1 of 1991 and 
October 1 of each year thereafter; or 


(2) The flexible share if the notice of allocation ceases to be in effect 
between July 1 of 1990 and December 31 of 1990 or October 1 of 1991 
and December 31 of 1991 and October 1 and December 31 each year 
thereafter. 


(k) On July 1, 1990, and October 1, 1991, and October 1 in each year 
thereafter the economic development share shall expire and any 
unused amounts remaining in the economic development share and any 
amounts for which the notice of allocation ceases to be in effect shall 
automatically be added to the flexible share. 


History. — Code 1981, § 36-82-187, 1989, p. 165, § 2; Ga. L. 1990, p. 817, § 1; 
enacted by Ga. L. 1987, p. 486, § 1;Ga.L. Ga. L. 1993, p. 91, § 36. 


36-82-188. Employment test. 


(a) In order to qualify for a notice of allocation from the economic 
development share, a project must satisfy the employment tests as 
defined in this Code section. To satisfy the employment tests, a project 
must either: 


(1) Be reasonably expected to increase employment within the 
territorial area of operation of the issuer by not less than one job for 
each $125,000.00 or part thereof in bond financing. This requirement 
shall be known as the increased employment test; or 


(2) Be reasonably expected to retain within the territorial area of 
operation of the issuer not less than one job for each $125,000.00 or 
part thereof in bond financing. This requirement shall be known as 
the retained employment test. 


(b) The increased employment test shall be satisfied if a borrower 
reasonably expects that the required additional jobs will be available 
not later than two years after completion of the project and certifies to 
this effect in writing. The retained employment test shall be satisfied if 
the borrower certifies in writing, addressed to the department, that, 
except for the issuance of the bonds which are the subject of the 
application, such borrower or other entity which operates the project 
reasonably expects that it would, within two years after the date of the 
application, either cease operation at the site of the project, thereby 
reducing employment by not less than the required number, or reduce 
employment by not less than the required number without ceasing 
operation. 


(c) A job shall mean, for purposes of either employment test, a 
position held by a full-time, paid employee with no agreement or 
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arrangement which would limit the duration of such employment. Such 
an employee either must spend substantially all of his time on the job 
performing the duties of his job at the location of the project or must be 
based at the project and spend substantially all of his time on the job 
performing the duties of his job within the territorial area of operation 
of the issuer. 


History. — Code 1981, § 36-82-189, former Code Section 36-82-189 as present 
enacted by Ga. L. 1987, p. 486, § 1; Code Code Section 36-82-188; and repealed the 
1981, § 36-82-188, as redesignated by Ga. former Code Section 36-82-188, which was 
L. 1990, p. 817, § 1; Ga. L. 1993, p. 91, based on Ga. L. 1987, p. 486, § 1, and 
§ 36. which pertained to applications for notices 

Editor’s notes. — Ga. L. 1990, p. 817, of allocation from the rural area pool. 

§ 1, effective April 4, 1990, redesignated 


36-82-189. Housing share. 


Commencing on April 1, 1990, the housing share for 1990 is estab- 
lished in an amount equal to 40 percent of the state ceiling. The 1990 
percentage shall include any allocations made from the housing share 
made prior to April 1, 1990. The housing share for 1991 and each year 
thereafter is established in an amount equal to 42 12 percent of the 
state ceiling. 


History. — Code 1981, § 36-82-190, Editor’s notes. — Former Code Sec- 
enacted by Ga. L. 1987, p. 486, § 1;Ga.L. tion 36-82-189 was redesignated by Ga. L. 
1989, p. 165, § 3; Code 1981, § 36-82-189, 1990, p. 817, § 1 as present Code Section 
as redesignated by Ga. L. 1990, p. 817, 36-82-188. 

§ 1. 

Cross references. — Elimination of 

housing share, § 36-82-197. 


36-82-190. Reservations from housing share. 


(a) Commencing on April 1, 1990, and extending through June 30, 
1990, and for 1991 and each year thereafter commencing on January 1 
and extending through September 30, reservations from the housing 
share shall be as follows: 


(1) Sixty-two percent shall be reserved for the Georgia Housing 
and Finance Authority for any qualified housing project. This shall be 
known as the state housing reservation; 


(2) Nineteen percent shall be reserved for urban residential fi- 
nance authorities for any qualified housing project. This shall be 
known as the urban housing reservation; and 


(3) Nineteen percent shall be reserved for local housing authorities 
for any qualified housing projects. This shall be known as the local 
housing reservation. The local housing reservation shall be available 
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for notices of allocation on a first-come, first-served basis. If applica- 
tions exceed the amount available, the department shall apply the 
policy guidelines provided in Code Section 36-82-195. 


(b) Any allocations made in 1990 prior to April 1, 1990, shall be 
subtracted from the total sum which would be available to an issuer 
based upon which reservation the issuer qualified for and based upon 
the percentage formula provided in this Code section. 


(c) On July 1, 1990, and October 1, 1991, and October 1 in each year 
thereafter, the housing share shall expire and any unused amounts 
remaining in the housing share and any amounts for which the notice 
of allocation ceases to be in effect shall automatically be added to the 
flexible share. 


(d) If at any time amounts of the state housing reservation or the 
urban housing reservation remain available for allocation, the Georgia 
Housing and Finance Authority or the urban residential finance au- 
thorities may, upon written notification to the department, transfer any 
available reservation, or any part thereof, to the state housing reser- 
vation, urban housing reservation, or the local housing reservation, if 
the issuer making the transfer anticipates that such amounts are more 
likely to be used in the reservation to which the transfer is made. 


History. — Code 1981, § 36-82-190, Editor’s notes. — Ga. L. 1990, p. 817, 
enacted by Ga. L. 1990, p. 817,§ 1;Ga.L. § 1, effective April 4, 1990, redesignated 
1991, p. 94, § 36; Ga. L. 1991, p. 1653, former Code Section 36-82-190 as present 
§ 2-3. Code Section 36-82-189. 


36-82-191. Applications for single-family bond projects; issue of 
notice; confirmation; exploration. 


(a) Applications for single-family bond projects must be filed no later 
than June 30 of 1990 or September 30 of 1991 and September each year 
thereafter to be eligible to receive an allocation from the housing share. 


(b) Each application for a single-family project shall be accompanied 
by the following: 


(1) The items specified in Code Section 36-82-185; 


(2) A written opinion of legal counsel, addressed to the depart- 
ment, to the effect that the bonds which are covered by the applica- 
tion will, based upon the information available at that time to such 
legal counsel, qualify as single-family housing bonds when issued; 
and 


(3) A letter addressed to the department demonstrating that as of 
the date of the application for notice of allocation the applicant has 
reserved to individual mortgagors or projects at least 80 percent of 
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the proceeds of any previous single-family bond issue and, if appli- 
cable, actually purchased or underwritten at least 25 percent of the 
loans funded from all previous single-family bond issues of the 
applicant for any single-family bond issue. 


(c) The department shall give its notice of allocation approving the 
allocation requested by a qualified application within 15 days after the 
department receives the completed application, provided that the 
amount of the applications does not exceed the reservations established 
in Code Section 36-82-190. Such notices of allocation shall be given with 
respect to qualified applications in the chronological order, by date, in 
which the completed qualified applications were received by the depart- 
ment. 


(d) The provisions of subsections (e) and (g) of Code Section 
36-82-187 with respect to notices of allocation from the economic 
development share shall also apply to notices of allocation from the 
single-family bond projects from the local housing reservation. 


(e) The expiration date for a notice of allocation for a single-family 
housing project from any housing reservation shall be 75 days following 
the date of notice of allocation. The department may, for good cause 
shown by an issuer, extend the expiration date by not more than 30 
days, but no issuer shall have any right to such an extension. 


(f) Ifthe confirmation of issuance is not filed with the department on 
or before the expiration date, the notice of allocation shall cease to be 
effective and the amount covered by the notice of allocation shall 
automatically be transferred to and added to the respective reservation 
in the housing share if on or before June 30 of 1990 or September 30 of 
1991 and September 30 each year thereafter or the flexible share if after 
June 30 of 1990 or September 30 of 1991 and September 30 each year 
thereafter. 


(g) Notwithstanding any provision of this article to the contrary, the 
commissioner may, for good cause shown by an issuer in a written 
request addressed to the department, waive the provision of paragraph 
(3) of subsection (b) of this Code section. 


History. — Code 1981, § 36-82-192, tion 36-82-191, based on Ga. L. 1987, p. 
enacted by Ga. L. 1987, p. 486, § 1;Ga.L. 486, § 1, relating to single-family, multi- 
1989, p. 165, § 4; Code 1981, § 36-82-191, family, and general pools, was repealed by 
as redesignated by Ga. L. 1990, p. 817, Ga. L. 1990, p. 817, § 1, which also en- 
§ 1. acted the current Code section. 

Editor’s notes. — Former Code Sec- 
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36-82-191.1. Allocation of housing share; expiration date of no- 
tice of allocation; state and urban housing share 
set-aside exempt from subparagraphs (b)(3)(A) 
through (b)(3)(C). 


Repealed by Ga. L. 1990, p. 817, § 1, effective April 4, 1990. 


Editor’s notes. — This Code section 
was based on Ga. L. 1989, p. 165, § 5. 


36-82-192. Requirements for applications for qualified residen- 
tial rental projects; periods for notices of allocation; 
expiration dates for notices; confirmation of issuance 
required. 


(a) Applications for qualified residential rental projects shall be 
accompanied by the following: 


(1) The items specified in Code Section 36-82-185; 


(2) Awritten opinion of legal counsel addressed to the department 
to the effect that the bonds which are covered by the application will, 
based upon the information available at that time to such legal 
counsel, qualify as exempt facility bonds for the financing of a 
qualified residential rental project when issued; 


(3) Awritten statement of the issuer, addressed to the department, 
to the effect that the bonds which are covered by the application will, 
based upon the information available at that time to such issuer, 
comply with local zoning laws, statutes, ordinances, and resolutions; 
and 


(4) If the project is expected to be issued in combination with a 
HoDAG, a copy of the application submitted to the United States 
Department of Housing and Urban Development for a housing 
development action grant. 


(b) If the amount of bonds covered by applications received does not 
exceed the amount of the local housing reservation, the department 
shall give its notice of allocation, approving the allocation requested by 
each application within 15 days after the filing date. 


(c) If the amount of bonds covered by applications received on or 
before the filing date exceeds the amount of the local housing reserva- 
tion, the department shall determine allocations by applying the policy 
guidelines. The department shall give its notices of allocation with 
respect to those applications which it selects not later than 30 days 
after the filing date. The decision of the department shall be final and 
conclusive. 
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(d) The department shall not be required to give notices of allocation 
from the local housing reservation for any qualified residential rental 
housing project in an aggregate principal amount of more than 25 
percent of the amount of the local housing reservation. 


(e) The provisions of subsections (d), (e), and (g) of Code Section 
36-82-187 with respect to notices of allocation from the economic 
development share shall also apply to notices of allocation from the 
local housing reservation. 


(f)(1) The expiration date for a notice of allocation for a qualified 
residential rental project from the local housing reservation, other 
than one expected to be issued in combination with a HoDAG, shall 
be the first business day which occurs on or after the seventy-fifth day 
after the date on which the notice of allocation is given. 


(2) The expiration date for a notice of allocation expected to be 
issued in combination with a HoDAG may, in the department’s 
discretion, be the first business day which occurs on or after the one 
hundred-eightieth day after the date on which the notice of allocation 
is given. The department shall not, however, have any obligation to 
provide an expiration date in excess of 75 days, and no issuer shall 
have any right to an expiration date in excess of 75 days. 


(3) The department may, for good cause shown by the issuer in a 
written statement submitted to the department prior to such expira- 
tion date, extend the expiration date for one, but only one, additional 
period which shall expire, at the department’s discretion, on any date 
not later than 30 days after the original expiration date. The 
department shall not, however, have any obligation to provide such 
an extension; and no issuer shall have any right to such an extension. 


(g) If confirmation of issuance is not filed with the department on or 
before the applicable expiration date, the notice of allocation shall cease 
to be effective and the amount covered by the notice of allocation shall 
automatically be added to the appropriate housing reservation, as 
applicable, if on or before September 30 of 1991 and September 30 each 
year thereafter or the flexible share if after June 30 of 1990 or 
September 30 of 1991 and September 30 each year thereafter. 


History. — Code 1981, § 36-82-193.1, Editor’s notes. — Former Code Sec- 
enacted by Ga. L. 1989, p. 165, § 8; Code tion 36-82-192 was redesignated by Ga. L. 
1981, § 36-82-192, as redesignated by Ga. 1990, p. 817, § 1 as present Code Section 
L. 1990, p. 817, § 1. 36-82-191. 


36-82-192.1. Application for single-family project; notice of allo- 
cation; waiver of provisions by commissioner. 


Repealed by Ga. L. 1990, p. 817, § 1, effective April 4, 1990. 
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Editor’s notes. — This Code section 
was based on Ga. L. 1989, p. 165, § 6. 


36-82-193. Flexible share for 1990. 


Commencing on April 1, 1990, the flexible share for 1990 is estab- 
lished in an amount equal to 20 percent of the state ceiling. The 1990 
percentage shall include any allocations made from the flexible pool 
prior to April 1, 1990. The flexible share for 1991 and years thereafter 
shall be in an amount equal to 15 percent of the state ceiling. The 
flexible share shall be available for notices of allocation given during 
period 2 through period 4 in 1990 and period 1 through period 4 in 1991 
and each year thereafter. 


History. — Code 1981, § 36-82-193, by Ga. L. 1987, p. 486, § 1 and amended 
enacted by Ga. L. 1990, p. 817, § 1. by Ga. L. 1989, p. 165, § 7, relating to 

Editor’s notes. — Ga. L. 1990, p. 817, applications for notices of allocation from 
§ 1, effective April 4, 1990 repealed for- the multifamily pool, and enacted the cur- 
mer Code Section 36-82-193, as enacted rent Code section. 


36-82-194. Application for flexible pool allocation; issue of no- 
tice; confirmation; expiration. 


(a) Applications for notices of allocation from the flexible share shall 
be received and acted on by the department as set forth in this Code 
section. 


(b) Applications for housing bonds shall be filed on the same forms 
and accompanied by the same items as applications for notices of 
allocation with respect to such bonds from the housing share. Applica- 
tions for student loan bonds shall be filed on the same forms and 
accompanied by the same items as required by Code Section 36-82-185 
and a written opinion of legal counsel, addressed to the department, to 
the effect that the bonds which are covered by the application will, 
based upon information available at that time to such legal counsel, 
qualify as student loan bonds under Section 144(b) of the Federal Code 
when issued. Applications for all other bonds shall be filed on the same 
forms and accompanied by the same items as applications for notices of 
allocation from the economic development share. Such applications 
need not designate that they are filed for a notice of allocation from the 
flexible share but may be treated as such by the department in its 
discretion. 


(c) The department shall, in its discretion, decide which application 
or applications shall receive a notice of allocation. The decision of the 
department shall be final and conclusive. 


(d) The provisions of subsection (i) of Code Section 36-82-187 with 
respect to notices of allocation from the economic development share 
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shall also apply to notices of allocation from the flexible share. Notwith- 
standing the requirements of subsection (i) of Code Section 36-82-187, 
however, the expiration date for a notice of allocation for the private 
activity portion of governmental use bonds shall be such date as the 
commissioner may determine, separately in the case of each notice of 
allocation, and may be extended for any period of time at the depart- 
ment’s discretion. 


History. — Code 1981, § 36-82-199, § 1, effective April 4, 1990, repealed the 
enacted by Ga. L. 1987, p. 486, § 1; Code former Code Section 36-82-194, which was 
1981, § 36-82-194, as redesignated by Ga. based on Ga. L. 1987, p. 486, § 1, and 
L. 1990, p. 817, § 1. which related to applications for notices of 

Editor’s notes. — Ga. L. 1990, p. 817, allocation from the general pool. 


36-82-195. Policy guidelines for making allocations. 


(a) When the department is required to decide which applications 
should receive a notice of allocation, it shall compare the applications 
from which the selection is to be made, applying the policy guidelines 
set forth in this Code section. These policy guidelines are designed to 
assist the department in making its decisions and are not intended to 
establish definitive tests or standards. The decision which the depart- 
ment makes shall be final and conclusive. Each of the policy guidelines 
will be applied following the principle that, if all other things were 
equal among applications which are being compared, the application 
which most satisfied the intention of the particular policy guideline 
would be given a notice of allocation. The policy guidelines are stated in 
subsection (b) of this Code section, and the order in which they are 
stated does not indicate any priority of one over another. 


(b)(1) Special consideration shall be given to projects with a view 
toward an even and more broadly based geographical distribution of 
bond issues or bond proceeds, as the case may be, over the state. 
Applications should be compared based upon the geographic distri- 
bution of notices of allocation given during the same calendar year. 
The department may compare geographic distribution among coun- 
ties, municipalities, United States congressional districts, or any 
other geographical areas the department may select. In comparing 
geographic distribution, the department may consider the amount of 
bonds covered by notices of allocation and the location of the projects 
covered by such notices of allocation. For purposes of this policy 
guideline, the geographic location of student loan bonds shall be 
considered to be the same as the geographic locations of the educa- 
tional institutions which are reasonably expected to make use of the 
proceeds of such student loan bonds; the geographic location of 
single-family housing bonds shall be considered to be the same as the 
geographic location of the issuer or, in the case of the Georgia 
Housing and Finance Authority, the geographic location, specified by 
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the Georgia Housing and Finance Authority to the department in 
writing; and the geographic location of the private activity portion of 
governmental use bonds shall be considered to be the same as the 
geographic location of the issuer. 


(2) Special consideration shall be given to projects that would 
promote or expand economic opportunities, with particular attention 
given to areas of economic distress. 


(3) Special consideration shall be given to those projects that will 
meet a severe and critical need and which can demonstrate a 
significant impact on the territorial area of the issuer in which the 
project will be carried out. 


(4) Special consideration shall be given to projects which the 
department has determined will enhance the public good and general 
welfare of the state as a whole. 


History. — Code 1981, § 36-82-202, § 1, effective April 4, 1990 repealed the 
enacted by Ga. L. 1987, p. 486, § 1; Code former Code Section 36-82-195, which was 
1981, § 36-82-195, as redesignated by Ga. based on Ga. L. 1987, p. 486, § 1, and 
L. 1990, p. 817, § 1; Ga. L. 1991, p. 1653, which established the limited purpose 
§ 2-3. share in 1988 and 1989. 

Editor’s notes. — Ga. L. 1990, p. 817, 


36-82-196. Factors to consider in applying policy guidelines. 


When the department is required to apply the policy guidelines it 
may consider such factors, known as evaluation factors, in deciding 
which applications should receive a notice of allocation. The evaluation 
factors to be considered shall include, but are not limited to, the number 
of permanent jobs created or retained; the commitment of the borrower 
to hire individuals eligible for training under the Job Training Partner- 
ship Act or its successor program; the unemployment rate of the 
territorial area of the issuer compared to the state as a whole; the ratio 
of private investment to bond financing; evidence of HoDAG or UDAG 
approval; the amount of benefit to low-income to moderate-income 
individuals; the cost per qualified residential rental unit; the housing 
vacancy rate of the territory of the issuer compared to the state as a 
whole, as determined by the department; and the degree to which the 
combination of income and price limits serve to target the single-family 
housing bonds to low-income to moderate-income households. 


History. — Code 1981, § 36-82-203, Editor’s notes. — Ga. L. 1990, p. 817, 
enacted by Ga. L. 1987, p. 486, § 1; Code § 1, effective April 4, 1990 repealed the 
1981, § 36-82-196, as redesignated by Ga. former Code Section 36-82-196, which was 
L. 1990, p. 817, § 1; Ga. L. 1991, p. 94, based on Ga. L. 1987, p. 486, § 1, and 
§ 36. which related to applications for the lim- 
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ited purpose share and applications for 
notices of allocation from the limited pur- 
pose share. 


36-82-197. Transfer of fund from economic development share 
or applicable reservation component of housing 
share to the flexible share. 


If after the first six months of the year, 75 percent or more of the 
economic development share or any one or more reservation compo- 
nents of the housing share remains unallocated, the commissioner may 
transfer any available state ceiling, or any part thereof, from the 
economic development share or the applicable reservation component of 
the housing share, as the case may be, to the flexible share, if the 
commissioner anticipates that such amounts are not likely to be used in 
either the economic development share or the applicable reservation 
component of the housing share; provided, however, that no such 
transfer may be made by the commissioner if an issuer submits a letter 
to the commissioner indicating that such issuer intends to use all or a 
portion exceeding 25 percent of the respective share or components 
thereof. 


History. — Code 1981, § 36-82-204, § 1, effective April 4, 1990 repealed the 
enacted by Ga. L. 1987, p. 486, § 1; Code former Code Section 36-82-197, which was 
1981, § 36-82-197, as redesignated by Ga. based on Ga. L. 1987, p. 486, § 1 and 
L. 1990, p. 817, § 1. which established the department share 

Editor’s notes. — Ga. L. 1990, p. 817, for 1988, 1989, 1990, and years thereafter. 


36-82-198. Flexible share carryforward funds. 


The department may set aside and reserve from the flexible share 
amounts which may be treated as a carryforward for one or more 
carryforward purposes, within the meaning of Section 146 of the 
Federal Code. Section 146 of the Federal Code requires an election for 
the use of such carryforward to a future year or years, and regulations 
with respect to such carryforwards may be promulgated under the 
Federal Code. The department shall promulgate such rules and proce- 
dures as may be necessary in order to use the provisions of the Federal 
Code and any regulations promulgated pursuant to the Federal Code 
for such carryforward. The amount of any such carryforward which is 
set aside and reserved shall be subtracted from the outstanding amount 
of the flexible share with the same effect as if a notice of allocation were 
in the amount of the carryforward and confirmation of issuance were 
received prior to the expiration date. 


History. — Code 1981, § 36-82-205, 1981,§ 36-82-198, as redesignated by Ga. 
enacted by Ga. L. 1987, p. 486, § 1; Code L. 1990, p. 817, § 1. 
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Editor’s notes. — Ga. L. 1990, p. 817, based on Ga. L. 1987, p. 486, § 1, and 
§ 1, effective April 4, 1990 repealed for- which established the flexible pool, the 
mer Code Section 36-82-198, which was farm loan pool, and the competitive pool. 


36-82-199. Carryforward applications. 


(a) Unless otherwise determined by the commissioner, carryforward 
election applications must be filed with the department no later than 
December 1 of each year. Carryforward election applications shall be 
filed, received, and acted upon by the department as set forth in this 
Code section. 


(b) Carryforward election applications shall be filed on a form 
promulgated from time to time by the commissioner. Each carryforward 
election application shall be accompanied by the following: 


(1) A copy of the inducement resolution or other similar official 
action to the effect the issuer has taken preliminary official action 
approving the undertaking of the carryforward project; 


(2) A written opinion of legal counsel, addressed to the depart- 
ment, to the effect that the issuer is authorized under the laws of the 
state to issue bonds for projects of the same type and nature as the 
project which is the subject of the carryforward election application. 
This opinion shall cite by constitutional or statutory reference, 
including a reference to the session laws of the General Assembly in 
the case of a constitutional reference, the provisions of the Constitu- 
tion or law of the state which authorizes bonds for the project; 


(3) A written opinion of legal counsel, addressed to the depart- 
ment, to the effect that the bonds which are covered by the carryfor- 
ward election application will, based upon the information available 
at the time to such legal counsel, qualify for carryforward under 
Section 146(f) of the Federal Code; and 


(4) Any other information as reasonably required by the depart- 
ment. 


(c) The department shall, in its discretion, decide which carryfor- 
ward election applications shall receive a notice of allocation. The 
decision of the department shall be final and conclusive. 


History. — Code 1981, § 36-82-206, former Code Section 36-82-206 as present 
enacted by Ga. L. 1987, p. 486, § 1; Ga. L. Code Section 36-82-199. Former Code Sec- 
1990, p. 817, § 1. tion 36-82-199 is present Code Section 

Editor’s notes. — Ga. L. 1990, p. 817, 36-82-194. 

§ 1, effective April 4, 1990, redesignated 
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36-82-200. Mortgage credit certificate carryforward election. 


No issuer of single-family housing bonds may elect to exchange any 
part of a notice of allocation for mortgage credit certificates without the 
written authorization of the department. Such authorization shall be in 
the discretion of the commissioner, and no issuer shall have any right to 
such authorization. Any unused amount of the state ceiling remaining 
on the last business day of each year and not subject to a notice of 
allocation shall automatically be exchanged for mortgage credit certif- 
icates carryforward elections in such amounts and to such issuers as 
the department may determine. Applications for mortgage credit cer- 
tificates for carryforward purposes shall be on the same forms and 
accompanied by the same items as required by Code Section 36-82-199. 


History. — Code 1981, § 36-82-207, § 1, effective April 4, 1990, repealed for- 
enacted by Ga. L. 1987, p. 486, § 1; Code mer Code Section 36-82-200, which was 
1981, § 36-82-200, as redesignated by Ga. based on Ga. L. 1987, p. 486, § 1, and 
L. 1990, p. 817, § 1. which related to applications for notices of 

Editor’s notes. — Ga. L. 1990, p. 817, allocation from the farm loan pool. 


36-82-201. State ceiling deemed allocated and assigned. 


If necessary or appropriate for complying with federal rules and 
regulations implementing the Federal Code, the state ceiling shall be 
deemed to be allocated to the state and the state’s allocation shall be 
deemed to be or have been assigned to the issuers to which notices of 
allocations are or were issued. 


History. — Code 1981, § 36-82-208, § 1, effective April 4, 1990, deleted former 
enacted by Ga. L. 1987, p. 486, § 1; Code Code Section 36-82-201, which was based 
1981, § 36-82-201, as redesignated by Ga. on Ga. L. 1987, p. 486, § 1, and which 
L. 1990, p. 817, § 1. related to applications for notices of allo- 

Editor’s notes. — Ga. L. 1990, p. 817, cation from the competitive pool. 


36-82-202. Applicability. 


The provisions of this article shall apply to all bonds issued on or after 
April 1, 1990. 


History. — Code 1981, § 36-82-209, sions of Code Section 36-82-202 are the 
enacted by Ga. L. 1987, p. 486, § 1;Ga.L. present provisions of Code Section 
1990, p. 817, § 1. 36-82-195. 

Editor’s notes. — The former provi- 
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ARTICLE 9 
TRUSTS 


36-82-220. Definitions. 


As used in this article, the term: 


(1) “Governmental unit” means any county, municipal corporation, 
school district, or political subdivision of the state. 


(2) “Local authority” means any public corporation or authority 
created by or pursuant to a local or special Act of the General 
Assembly or a local or special amendment to the Constitution. 


(3) “Obligations” means any bonds, notes, certificates, or obliga- 
tions of any kind to evidence any repayment obligation for money 
borrowed or to evidence any divided or undivided interest in any 
lease or installment purchase contract or other obligation. 


(4) “Sponsoring governmental unit” means: 


(A) Any governmental unit the governing body of which, or any 
member thereof which, is authorized by law or constitutional 
amendment to appoint or elect any member of the governing body 
of a local authority; 


(B) Any governmental unit within the territorial or corporate 
limits of which any member of the governing body of a local 
authority is required by law or constitutional amendment to reside; 


(C) Any governmental unit an elected or appointed official of 
which is required by law or constitutional amendment to be a 
member of the governing body of a local authority; or 


(D) Any governmental unit any part of the territorial or corpo- 
rate limits of which are located within the territorial or corporate 
limits of a governmental unit described in subparagraph (A), (B), or 
(C) of this paragraph. 


History. — Code 1981, § 36-82-220, 
enacted by Ga. L. 1997, p. 584, § 1. 


36-82-221. Sponsoring governmental unit requirement. 
No local authority shall issue or be a grantor of a trust which issues 
any obligations to finance or refinance any real or personal property to 


be owned, leased, or operated by any governmental unit which is not a 
sponsoring governmental unit of such local authority. 
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History. — Code 1981, § 36-82-221, 
enacted by Ga. L. 1997, p. 584, § 1. 


36-82-222. Construction. 


This article shall be liberally construed to effect the purposes hereof. 
Insofar as the provisions of this article may be inconsistent with the 
provisions of any local or special amendment to the Constitution, this 
article shall control and shall be deemed to be an exercise of the power 
to enlarge or restrict the provisions of such local or special constitu- 
tional amendment. 


History. — Code 1981, § 36-82-222, 
enacted by Ga. L. 1997, p. 584, § 1. 


ARTICLE 10 
COMMERCIAL PAPER NOTES FROM GOVERNMENT 


36-82-240. Definitions. 


As used in this article, the term: 


(1) “Governing body” means the board, commission, council, or 
other local legislative body of governmental entity. 


(2) “Governmental entity” means any school district, independent 
school system, county, municipal corporation, consolidated 
city-county government, or other political subdivision of the state, 
any local authority, local body corporate, or local public corporation 
created by or pursuant to the Constitution of Georgia or any general, 
local, or special Act of the General Assembly, or any special district or 
community improvement district of the state. The term “governmen- 
tal entity” does not include “state authorities” as defined in paragraph 
(9) of Code Section 50-17-21. 


History. — Code 1981, § 36-82-240, commercial paper notes, § 50-17-90 et 
enacted by Ga. L. 2004, p. 886, § 5. seq. 
Cross references. — Governmental 


36-82-241. Governed by general provisions on commercial pa- 
per; issuance of security by governmental entity; 
requirements of governing body renewal and 
reissuance of commercial paper. 


(a) Whenever a governmental entity is authorized by law to issue 
bonds, notes, or certificates, including but not limited to general 
obligation bonds, revenue bonds, bond anticipation notes, tax anticipa- 
tion notes, or revenue anticipation certificates, such governmental 
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entity is authorized to issue such obligation in the form of commercial 
paper notes. The issuance of commercial paper notes shall be subject to 
the same restrictions and provisions under the laws of this state which 
would be applicable to the issuance of the type of bond, note, or 
certificate in lieu of which the commercial paper notes are being issued. 
The governing body of any governmental entity may designate the 
commercial paper notes issued under this article to be in registered 
form or bearer form and may provide for payment by wire transfers or 
electronic funds transfer in accordance with the federal Electronic Fund 
Transfer Act, 15 U.S.C. Section 1698, et seq. The authority granted by 
this article to issue commercial paper notes shall not be construed to 
permit the governmental entity to increase or otherwise alter any debt 
limits. 


(b) To secure commercial paper notes authorized under this article, a 
governmental entity may: 


(1) Pledge its anticipated taxes, grants, other revenue; the pro- 
ceeds of any bonds, notes, or other permanent financing; or any 
combination thereof; 


(2) Segregate any pledged funds in separate accounts that may be 
held by the governmental entity or third parties; 


(3) Enter into contracts with third parties to obtain standby lines 
of credit or other financial commitments designated to provide 
additional security for commercial paper notes authorized by this 
article; 


(4) Establish any reserves deemed necessary for the payment of 
the commercial paper notes; and 


(5) Adopt ordinances or resolutions and enter into agreements 
containing covenants, including covenants to issue bonds, notes, or 
other permanent financing and provisions for protection and security 
of the owners of commercial paper notes, which shall constitute 
enforceable contracts with such owners. 


(c) Commercial paper notes authorized by this article may be in any 
form and contain any terms, including provisions for redemption at the 
option of the owner and provisions for the varying of interest rates in 
accordance with any index, banker’s loan rate, or other standard. 


(d) The governing body shall adopt an ordinance or resolution 
finding that issuance of the obligations in the form of commercial paper 
notes is necessary and desirable, directing the designated officer to 
arrange for preparation of the requisite number of suitable notes, and 
specifying other provisions relating to the commercial paper notes 
including the following: 
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(1) For each program of commercial paper notes authorized, the 
final date of maturity and the total aggregate principal amount of the 
commercial paper notes authorized to be outstanding at any one time 
up to the maturity date. The ordinance or resolution may provide that 
the commercial paper notes may be issued and renewed from time to 
time until the final maturity date and that the amount issued from 
time to time may be set by a designated officer of the governmental 
entity up to the maximum amount authorized to be outstanding at 
any one time. The ordinance or resolution shall include methods of 
setting the dates, numbers, and denominations of the commercial 
paper notes; 


(2) The method of setting the interest rates and interest payment 
dates applicable to the commercial paper notes. Commercial paper 
notes may bear a stated rate of interest payable only at maturity, 
which rate or rates may be determined at the time of sale of each unit 
of commercial paper notes; 


(3) The maximum effective rate of interest the commercial paper 
notes shall bear; 


(4) The manner of sale; 
(5) The discount, if any, the governmental entity may allow; 


(6) Any provisions for the redemption of the commercial paper 
notes prior to the stated maturity; 


(7) The technical form and language of the commercial paper 
notes; and 


(8) All other terms and conditions of the commercial paper notes 
and of their execution, issuance, and sale deemed necessary and 
appropriate by the governing body. 


(e) The governing body, in the ordinance or resolution authorizing 
the issuance of commercial paper notes under this article, may delegate 
to any elected or appointed official or employee of the governmental 
entity the authority to determine maturity dates, principal amounts, 
redemption provisions, interest rates, and other terms and conditions of 
such commercial paper notes that are not appropriately determined at 
the time of enactment or adoption of the authorizing ordinance or 
resolution, which delegated authority shall be exercised subject to such 
parameters, limitations, and criteria as may be set forth in such 
ordinance or resolution. 


(f) Any commercial paper notes may be sold at negotiated sale at a 
price below the par value thereof. 


(g) For purposes of determining the principal amount of debt out- 
standing in connection with complying with any limitations on the 
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amount of debt outstanding for a governmental entity, commercial 
paper notes shall be deemed outstanding at any time during the term 
of a program of commercial paper notes in an amount equal to the 
maximum amount authorized in the ordinance or resolution. 


(h) The renewal and reissuance from time to time of the commercial 
paper notes pursuant to a commercial paper note program in an 
amount up to the maximum amount authorized by the ordinance or 
resolution shall be deemed to be a refunding of the previously maturing 
amount. 


History. — Code 1981, § 36-82-241, was substituted for “U.S.C.,” in subsection 
enacted by Ga. L. 2004, p. 886, § 5. (a); and in paragraph (b)(1), “revenue;” 
Code Commission notes. — Pursuant was substituted for “revenue,”, and “fi- 
to Code Section 28-9-5, in 2004, “U.S.C.” _nancing;” was substituted for “financing,”. 


ARTICLE 11 
INTEREST RATE MANAGEMENT AGREEMENTS 


Cross references. — Interest and 
usury, T. 7, C. 4. Interest rate manage- 
ment, § 50-17-100 et seq. 


36-82-250. Definitions. 


As used in this article, the term: 


(1) “Counterparty” means the party entering into a qualified 
interest rate management agreement with the local governmental 
entity. A counterparty must be a bank, insurance company, or other 
financial institution duly qualified to do business in the state that 
either: 


(A) Has, or whose obligations are guaranteed by an entity that 
has, at the time of entering into a qualified interest rate manage- 
ment agreement and for the entire term thereof, a long-term 
unsecured debt rating or financial strength rating in one of the top 
two ratings categories, without regard to any refinement or grada- 
tion of rating category by numerical modifier or otherwise, as- 
signed by any two of the following: Moody’s Investors Service, Inc., 
Standard & Poors Ratings Service, a division of The McGraw-Hill 
Companies, Inc., Fitch, Inc., or such other nationally recognized 
ratings service approved by the governing body of the local govern- 
mental entity; or 


(B) Has collateralized its obligations under a qualified interest 
rate management agreement in a manner approved by the local 
governmental entity. 
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(2) “Debt” shall include all debt and revenue obligations that a 
local governmental entity is authorized to incur by law, including 
without limitation general obligation debt in the form of bonds or 
other obligations, revenue bonds and other forms of revenue obliga- 
tions, and all other debt or revenue undertakings, including, but not 
limited to, bonds, notes, warrants, certificates or other evidences of 
indebtedness, or other obligations for borrowed money issued or to be 
issued by any local governmental entity. “Debt” includes any financ- 
ing lease or installment purchase contracts of any local public 
authorities. 


(3) “Independent financial adviser” means a person or entity 
experienced in the financial aspects and risks of qualified interest 
rate management agreements that is retained by the local govern- 
mental entity to render advice with respect to a qualified interest rate 
management agreement. The independent financial adviser may not 
be the counterparty or an affiliate or agent of the counterparty on a 
qualified interest rate management agreement with respect to which 
the independent financial adviser is advising the local governmental 
entity. 


(4) “Interest rate management plan” means a written plan pre- 
pared or reviewed by an independent financial adviser with respect to 
qualified interest rate management agreements of the local govern- 
mental entity, which plan has been approved by the governing body of 
the local governmental entity. 


(5) “Lease or installment purchase contract” means multiyear 
lease, purchase, installment purchase, or lease purchase contracts 
within the meaning of Code Sections 20-2-506 and 36-60-13 or 
substantially similar other or successor Code sections. 


(6) “Local governmental entity” means any governmental body as 
defined in paragraph (2) of Code Section 36-82-61, as amended; 
provided, however, that such term shall only include authorities 
which are local public authorities included in the definition thereof 
set forth in subparagraphs (C) and (D) of paragraph (2) of Code 
Section 36-82-61, as amended. 


(7) “Qualified interest rate management agreement” means an 
agreement, including a confirmation evidencing a transaction ef- 
fected under a master agreement entered into by the local govern- 
mental entity in accordance with, and fulfilling the requirements of, 
Code Section 36-82-253, which agreement in the judgment of the local 
governmental entity is designed to manage interest rate risk or 
interest cost of the local governmental entity on any debt or lease or 
installment purchase contract the local governmental entity is au- 
thorized to incur, including, but not limited to, interest rate swaps or 
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exchange agreements, interest rate caps, collars, corridors, ceiling, 
floor, and lock agreements, forward agreements, swaptions, war- 
rants, and other interest rate agreements which, in the judgment of 
the local governmental entity, will assist the local governmental 
entity in managing its interest rate risk or interest cost. 


History. — Code 1981, § 36-82-250, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-251. Qualified interest rate management agreements au- 
thorized. 


With respect to all or any portion of any debt or lease or installment 
purchase contract, either issued or anticipated to be issued by the local 
governmental entity, the local governmental entity may enter into, 
terminate, amend, or otherwise modify a qualified interest rate man- 
agement agreement under such terms and conditions as the local 
governmental entity may determine, including, without limitation, 
provisions permitting the local governmental entity to pay to or receive 
from any counterparty any loss of benefits under such agreement upon 
early termination thereof or default under such agreement. 


History. — Code 1981, § 36-82-251, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-252. Plan required; annual review of plan and report. 


(a) Prior to executing and delivering a qualified interest rate man- 
agement agreement, the local governmental entity shall have adopted 
an interest rate management plan that includes: 


(1) An analysis of the interest rate risk, basis risk, termination 
risk, credit risk, market-access risk, and other risks to the local 
governmental entity entering into qualified interest rate manage- 
ment agreements; 


(2) The local governmental entity’s procedure for approving and 
executing qualified interest rate management agreements; 


(3) The local governmental entity’s plan to monitor interest rate 
risk, basis risk, termination risk, credit risk, market-access risk, and 
other risks; 


(4) The local governmental entity’s procedure for maintaining 
current records of all qualified interest rate management agreements 
that have been approved and executed; and 


(5) Such other provisions as may from time to time be required by 
the governing body of the local governmental entity, including but not 
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limited to additional provisions due to changes in market conditions 
for qualified interest rate management agreements. 


(b) The local governmental entity shall conduct an annual review of 
its interest rate management plan as to the adequacy of the procedures 
set forth in such plan for the analysis and monitoring requirements set 
forth in subsection (a) of this Code section. A report summarizing the 
results of such review shall be submitted annually to the governing 
body of the local governmental entity. The requirements of this subsec- 
tion shall not be construed as to require the review of any existing 
interest rate management plan by an independent financial adviser. 


History. — Code 1981, § 36-82-252, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-253. Requirements for plans; renewal or termination; pro- 
visions and limitations regarding obligation for pay- 
ment; credit enhancement and liquidity agreements. 


(a) Each qualified interest rate management agreement shall meet 
the following requirements: 


(1) Subject to subsection (b) of this Code section, the maximum 
term, including any renewal periods, of any qualified interest rate 
management agreement may not exceed ten years unless such longer 
term has been approved by the governing body of the local govern- 
mental entity; provided, however, that in no case may the term of the 
qualified interest rate management agreement exceed the latest 
maturity date of the bonds, notes, or debt or lease or installment 
purchase contract referenced in the qualified interest rate manage- 
ment agreement; 


(2) The local governmental entity shall enter into a qualified 
interest rate management agreement only with a counterparty 
meeting the requirements set forth in paragraph (1) of Code Section 
36-82-250; 


(3) Prior to the execution and delivery by the local governmental 
entity of any qualified interest rate management agreement, an 
interest rate management plan meeting the requirements of Code 
Section 36-82-252 must have been approved by the governing body of 
the local governmental entity and the governing body of the local 
governmental entity shall have been provided evidence that such 
qualified interest rate management agreement is in compliance with 
the existing interest rate management plan; 


(4) Any qualified interest rate management agreement shall be 
payable only in the currency of the United States of America; and 
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(5) Unless otherwise approved by the governing body of the local 
governmental entity, the notional amount of any qualified interest 
rate management agreement shall not exceed the outstanding prin- 
cipal amount of the debt or the aggregate payments due under any 
lease or installment purchase contract to which such agreement 
relates. 


(b) A qualified interest rate management agreement may renew from 
calendar year to calendar year and may provide for the payment of any 
fee related to a termination or a nonrenewal, so long as the following 
requirements are satisfied: 


(1) Such qualified interest rate management agreement shall 
terminate absolutely at the close of the calendar year in which it was 
executed and at the close of each succeeding calendar year for which 
it may be renewed; 


(2) Any such qualified interest rate management agreement may 
provide for automatic renewal unless positive action is taken by the 
local governmental entity to terminate such contract, or may provide 
for termination or renewal in some other manner not prohibited by 
law, which method of renewal or termination, in either case, shall be 
specified in the qualified interest rate management agreement; and 


(3) Such qualified interest rate management agreement shall 
include a statement of the total obligation of the local governmental 
entity for the calendar year of execution and, if renewed, for the 
calendar year of renewal. 


A qualified interest rate management agreement meeting the re- 
quirements of this subsection may also provide that the local govern- 
mental entity’s obligations will terminate immediately and absolutely 
at such time as appropriated and other funds encumbered for payment 
by the local governmental entity pursuant to the terms of such qualified 
interest rate management agreement are no longer available to satisfy 
such obligations. The total obligation of the local governmental entity 
for the calendar year payable pursuant to a qualified interest rate 
Management agreement may be stated in contingent but objective 
terms with respect to variable rate payments or termination payments, 
but in that event a qualified interest rate management agreement must 
provide that it will terminate immediately and absolutely at such time 
as appropriated and other funds encumbered for its payment are no 
longer available to satisfy the obligations of the local governmental 
entity under such agreement. A qualified interest rate management 
agreement executed under this subsection shall not be deemed to create 
a debt of the local governmental entity or otherwise obligate the 
payment of any sum beyond the calendar year of execution or, in the 
event of a renewal, beyond the calendar year of such renewal. 
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(c)(1) Any qualified interest rate management agreement of a local 
governmental entity may provide that it is an unconditional, limited 
recourse obligation of such local governmental entity payable from a 
specified revenue source. 


(2) A local governmental entity may, in any qualified interest rate 
management agreement that constitutes a limited recourse obliga- 
tion of the local governmental entity, pledge to the punctual payment 
of amounts due under the qualified interest rate management agree- 
ment revenues from a specified revenue source, which shall not 
include any taxes, including, without limitation, collateral derived 
from such revenue source or proceeds of the debt, including debt for 
future delivery, to which such qualified interest rate management 
agreement relates. 


(d) A qualified interest rate management agreement that constitutes 
a limited recourse obligation shall not be payable from or charged upon 
any funds other than the revenue identified as the source of payment 
thereof, nor shall the local governmental entity entering into the same 
be subject to any pecuniary liability thereon. No counterparty under 
any such qualified interest rate management agreement shall ever 
have the right to compel any exercise of the taxing power of the state or 
the local governmental entity to pay any amount due under any such 
qualified interest rate management agreement, nor to enforce payment 
thereof against any property of the state or local governmental entity, 
other than the specified revenue source; nor shall any such qualified 
interest rate management agreement constitute a charge, lien, or 
encumbrance, legal or equitable, upon any property of the state or local 
governmental entity, other than the specified revenue source. Every 
such qualified interest rate management agreement shall contain a 
recital setting forth the substance of this subsection. 


(e) Any local governmental entity may enter into credit enhance- 
ment or liquidity agreements in connection with any qualified interest 
rate management agreement containing such terms and conditions as 
the governing body determines are necessary or desirable, provided 
that any such agreement has the same source of payment as the related 
qualified interest rate management agreement. 


History. — Code 1981, § 36-82-253, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-254. Required information in annual financial state- 
ments. 


The local governmental entity that has entered into a qualified 
interest rate management agreement shall include in its annual 
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financial statements information with respect to each qualified interest 
rate management agreement it has authorized or entered into, includ- 
ing any information required pursuant to any statement issued by the 
Governmental Accounting Standards Board. 


History. — Code 1981, § 36-82-254, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-255. Applicability of Georgia law; jurisdiction. 


When entering into any qualified interest rate management agree- 
ment authorized under this article, the agreement shall be governed by 
the laws of the State of Georgia, and jurisdiction over the local 
governmental entity in any matter concerning a qualified interest rate 
management agreement shall lie exclusively in the courts of the State 
of Georgia or in the applicable federal court having jurisdiction and 
located within the State of Georgia. 


History. — Code 1981, § 36-82-255, 
enacted by Ga. L. 2005, p. 642, § 1/SB 
227. 


36-82-256. Applicability to prior contracts. 


Any contract which has been duly authorized and executed by a local 
governmental entity before May 2, 2005, shall not be rendered invalid 
or improper by the provisions of this article; provided, however, that 
this article shall apply to any renewal of such a contract after May 2, 
2005, unless the contract permitted the renewal and set the terms of 
the renewal contract before January 1, 2005, in which case this article 
shall not apply to any such renewals. 


History. — Code 1981, § 36-82-256, 2005,” was substituted for “the effective 
enacted by Ga. L. 2005, p. 642, § I/SB_ date of this article” and “May 2, 2005,” was 
227. substituted for “its effective date” in this 

Code Commission notes.— Pursuant Code section. 
to Code Section 28-9-5, in 2005, “May 2, 
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CHAPTER 83 
LOCAL GOVERNMENT INVESTMENT POOL 


Sec. Sec. 
36-83-1. Short title. 36-83-5. Pledge of collateral from depos- 
36-83-2. Legislative findings; purpose of itory institutions. 

chapter. 36-83-6. Interfund pooling for invest- 
36-83-3. Definitions. ment purposes. 


36-83-4. Authorized investments; dele- 36-83-7, State technical assistance. 
gation of investment authority 36.93.38 
to financial officer; objective of 
investment. 


Local government investment 
pool. 


36-83-1. Short title. 


This chapter shall be known and may be cited as the “Local Govern- 
ment Investment Pool Act.” 


History. — Ga. L. 1980, p. 1715, § 1. 
36-83-2. Legislative findings; purpose of chapter. 


(a) The General Assembly finds that the public interest is served by 
maximum and prudent investment of idle public funds so that the need 
for taxes and other public revenues is decreased commensurately with 
the earnings on such investments. 


(b) The purpose of this chapter is to secure the maximum public 
benefit from the deposit and investment of public funds and, in 
furtherance of such purpose, to: 


(1) Authorize the State Depository Board to establish and main- 
tain a continuing state-wide policy for the deposit and investment of 
public funds under its control; 


(2) Establish a state administered pool for the investment of local 
government funds; 


(3) Authorize the investment of local public funds through the 
local government investment pool created by this chapter; and 


(4) Permit, upon approval by the State Depository Board, any body 
created for a public purpose to invest funds through the local 
government investment pool. 


(c) The General Assembly finds that the objectives of this chapter 
will best be obtained through improved money management, empha- 
sizing the primary requirements of safety and liquidity and recognizing 
the different investment objectives of operating and permanent funds 
and the effect of the investment of public funds within the state or its 


1333 


36-83-2 LOCAL GOVERNMENT 36-83-4 


localities upon respective state and local social and economic condi- 
tions. 


History. — Ga. L. 1980, p. 1715, § 2; 
Ga. L. 1986, p. 205, § 1. 


36-83-3. Definitions. 


As used in this chapter, the term: 


(1) “Depository institution” means any commercial bank or trust 
company, mutual savings bank, savings and loan association, or 
building and loan association existing under the laws of this state or 
of the United States and domiciled in this state. 


(2) “Local government” means any municipality, county, school 
district, special district, or other political subdivision of this state, as 
well as any department, agency, or board of that political subdivision, 
including but not limited to a public library, which has been autho- 
rized to make separate deposits to its own account under this chapter 
by the governing authority of the political subdivision of which it is a 
department, agency, or board. 


History. — Ga. L. 1980, p. 1715, § 3; 
Ga. L. 1983, p. 455, § 1. 


36-83-4. Authorized investments; delegation of investment au- 
thority to financial officer; objective of investment. 


(a)(1) Subject to the procedures set forth in this chapter, the govern- 
ing authority of any local government may invest and reinvest any 
money subject to its control and jurisdiction in: 


(A) Obligations of this state or of other states; 
(B) Obligations issued by the United States government; 


(C) Obligations fully insured or guaranteed by the United States 
government or a United States government agency; 


(D) Obligations of any corporation of the United States govern- 
ment; 


(E) Prime bankers’ acceptances; 


(F) The local government investment pool established by Code 
Section 36-83-8; 


(G) Repurchase agreements; and 


(H) Obligations of other political subdivisions of this state. 
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(2) Subject to the procedures set forth in this chapter, any other 
body created for a public purpose may, upon obtaining prior approval 
of the State Depository Board, invest and reinvest any money subject 
to its control and jurisdiction in the local government investment pool 
established by Code Section 36-83-8. 


(b) The governing authority of any local government, by resolution or 
ordinance, may delegate the investment authority provided under 
subsection (a) of this Code section to the treasurer or other financial 
officer charged with custody of the funds of the local government. 


(c) In selecting among avenues of investment or among institutional 
bids for deposits, the highest rate of return shall be the objective, given 
equivalent conditions of safety and liquidity. 


(d) This Code section shall in no way impair the power of a unit of 
local government to hold funds in deposit accounts with eligible 
depository institutions. 


History. — Ga. L. 1980, p. 1715, § 4; 
Ga. L. 1986, p. 205, § 2; Ga. L. 1992, p. 6, 
§ 36. 


OPINIONS OF THE ATTORNEY GENERAL 


Hospital authorities not eligible. — eligible to participate in the local govern- 
Hospital authorities created pursuant to ment investment pool created by O.C.G.A. 
the “Hospital Authorities Law” are not § 36-83-8. 1982 Op. Atty Gen. No. 82-78. 


36-83-5. Pledge of collateral from depository institutions. 


Local governments shall require from a depository institution a 
pledge of collateral as provided in Chapter 8 of Title 45. 


History. — Ga. L. 1980, p. 1715, § 5. 
36-83-6. Interfund pooling for investment purposes. 


(a) Local governments may effect and are encouraged to effect 
temporary transfers among separate funds, for the purpose of pooling 
amounts available for investment. 


(b) This pooling may be accomplished through interfund advances 
and other appropriate means consistent with recognized principles of 
governmental accounting, if: 


(1) Moneys are available for the investment period required; 


(2) The investment fund can repay the advance by the time 
needed; 


(3) The transactions are fully and promptly recorded; 
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(4) The interest earned is credited to the loaning or advancing 
fund; and 


(5) The transaction does not violate subsection (d) of Code Section 
36-83-8 with respect to prior agreements, laws, or covenants which 
may restrict pooling. 


History. — Ga. L. 1980, p. 1715, § 6. 
36-83-7. State technical assistance. 


The State Depository Board, through the state treasurer, may assist 
local governments in developing effective cash management policies 
and in investing funds that are temporarily in excess of operating needs 
by: 


(1) Explaining investment opportunities provided by the local 
government investment pool to local governments through publica- 
tions and other appropriate means; 


(2) Informing local governments of the state’s practice and experi- 
ence in investing short-term funds; and 


(3) In consultation with the Department of Community Affairs, 
providing technical assistance in the investment of idle funds to 
municipalities and counties that request such assistance. 


History. — Ga. L. 1980, p. 1715, § 7; 863, § 3/SB 296; Ga. L. 2012, p. 775, 
Ga. L. 1993, p. 1402, § 18; Ga. L. 2010, p. § 36/HB 942. 


36-83-8. Local government investment pool. 


(a) A local government investment pool is created, consisting of the 
aggregate of all funds from local governments and all funds from other 
bodies created for a public purpose which the State Depository Board 
has agreed to accept that are placed in the custody of the state for 
investment and reinvestment as provided in this chapter. 


(b)(1) The investment policies for the local government investment 
pool shall be established by the State Depository Board. 


(2) The state treasurer shall administer the local government 
investment pool on behalf of the participating local governments. 


(3) The state treasurer shall develop such procedures consistent 
with the policies established pursuant to paragraph (1) of this 
subsection as he deems necessary for the efficient administration of 
the pool, including, but not limited to: 


(A) Specification of minimum amounts which may be deposited 
in the pool and minimum periods of time for which deposits shall be 
retained in the pool; 
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(B) Payment of amounts equivalent to administrative expenses 
from the earnings of the pool; 


(C) Distribution of the earnings in excess of such expenses or 
allocation of losses to the several participants, in a manner which 
equitably reflects the differing amount of their respective invest- 
ments and the differing periods of time for which such amounts 
were in the custody of the pool; and 


(D) Procedures for the deposit and withdrawal of funds. 


(c) The state treasurer shall invest moneys in the local government 
investment pool with the degree of judgment and care, under circum- 
stances then prevailing, which persons of prudence, discretion, and 
intelligence exercise in the management of their own affairs, not for 
speculation, but for investment, considering first the probable safety of 
their capital and then the probable income to be derived. Specifically, 
the types of authorized investments for pool assets shall be limited to 
those set forth in Code Section 50-5A-7 and Chapter 17 of Title 50. 


(d)(1) The governing authority of any local government having funds 
which are available for investment and which are not required by law 
or by any covenant or agreement with bondholders or others to be 
segregated and invested in a different manner may direct its finan- 
cial officer to remit such funds to the state treasurer for investment 
as part of the local government investment pool. 


(2) Upon determination by the local governing authority that it is 
in the best interest of the local government to deposit funds in the 
investment pool, it shall adopt and file with the state treasurer a 
certified copy of a resolution or ordinance authorizing investment of 
its funds in the investment pool. The resolution or ordinance shall 
name the local government official or officials responsible for the 
deposit and withdrawal of such funds. 


(3) The resolution or ordinance filed with the state treasurer shall 
be accompanied by a statement as to the approximate cash flow 
requirements of the local government for the invested funds. Subse- 
quent deposits into the investment pool shall be accompanied by a 
statement as to the intended duration of the investment or the 
anticipated date of withdrawal of the funds from the pool. 


(e) A separate account designated by name or number for each 
participant in the fund shall be kept to record individual transactions 
and totals of all investments belonging to each participant. A monthly 
report showing the changes in investments made during the preceding 
month shall be furnished to each participant having a beneficial 
interest in the investment pool. Details of any investment transaction 
shall be furnished to any participant upon request. 
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(f) The principal and credited income of each account maintained for 
a participant in the investment pool shall be subject to payment from 
the pool at any time upon request, subject to the procedures developed 
in accordance with paragraph (3) of subsection (b) of this Code section. 
Accumulated income shall be credited to each participant account at 
least monthly. 


(g) Except as provided in this Code section, all instruments of title of 
all investments of the investment pool shall remain in the custody of 
the state treasurer. The state treasurer may deposit with one or more 
fiscal agents or banks those instruments of title which he considers 
advisable, to be held in safekeeping by the agents or banks for collection 
of the principal and interest or other income or of the proceeds of sale. 
The state treasurer shall collect the principal and interest or other 
income from investments of the investment pool the instruments of title 
to which are in his custody, when due and payable. 


(h) In the event of default in the payment of the principal or interest 
or other income of any investment of the investment pool, the state 
treasurer may: 


(1) Institute the proper proceedings to collect the matured princi- 
pal or interest or other income; 


(2) Accept for exchange purposes refunding bonds or other evi- 
dences of indebtedness, at interest rates to be agreed upon by the 
state treasurer and the obligor; 


(3) Make compromises, adjustments, or disposition of the matured 
principal or interest or other income, as the state treasurer considers 
advisable for the purpose of protecting the moneys invested; or 


(4) Make compromises or adjustments as to future payments of 
principal or interest or other income, as the state treasurer considers 
advisable for the purpose of protecting the moneys invested. 


(i) No payment may be issued upon any account in an amount 
greater than the sum total of the particular account to which it applies. 
If such payment is issued, the state treasurer shall be personally liable 
under his official bond for the entire overdraft resulting from the 
payment if made. 


(j) Subject to the objectives and requirements of this Code section, 
the state treasurer shall formulate procedures for the investment and 
reinvestment of funds in the investment pool and the acquisition, 
retention, management, and disposition of investments of the invest- 
ment pool. 


(k) Funds in the local government investment pool may be consoli- 
dated with state funds under the control of the state treasurer for 
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investment purposes, if accurate and detailed accounting records are 
maintained for the funds of each participating local government and a 
proportionate amount of interest earned is credited to the local govern- 
ment investment pool and the accounts therein. The state treasurer 
may also place the funds in a separate trust fund to be administered by 
the state treasurer pursuant to policies established by the State 
Depository Board. 


(1) Payments of amounts for administrative expenses shall be 
deemed contractually obligated funds held in trust for the benefit of the 
local government investment pool and shall not lapse. 


History. — Ga. L. 1980, p. 1715, § 8; L. 2010, p. 863, §§ 3, 4/SB 296; Ga. L. 
Ga. L. 1986, p. 205, § 3; Ga. L. 1993, p. 2015, p. 826, § 1/HB 95. 
1402, § 18; Ga. L. 2000, p. 1474, § 4; Ga. 
OPINIONS OF THE ATTORNEY GENERAL 
Hospital authorities not eligible. — eligible to participate in the local govern- 


Hospital authorities created pursuant to ment investment pool created by O.C.G.A. 
the “Hospital Authorities Law” are not § 36-83-8. 1982 Op. Atty Gen. No. 82-78. 
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36-84-1 


CHAPTER 84 


PURCHASING PREFERENCES 


T.36, C.84 
Sec. 
36-84-1. Preferences for products man- 


Editor’s notes. — Ga. L. 2000, p. 498, 
§ 5, effective April 20, 2000, repealed and 
reserved this chapter. The former chapter, 
relating to competition for public work 
bids, consisted of Code Sections 36-84-1 
and 36-84-2 and was based on Ga. L. 1896, 


ufactured in Georgia; reason- 
ableness. 


Ga. L. 2009, p. 204, § 6/SB 44, not 
codified by the General Assembly, pro- 
vides that: “This Act shall not be applied 
to impair an obligation of any contract 
entered into prior to the date this Act 
becomes effective.” The effective date of 


p. 73, §§ 1-5; Civil Code 1910, 
§§ 390-392; Penal Code 1910, § 741; 
Code 1933, §§ 23-1710—23-1712, 
23-9905. 


this Act is July 1, 2009. 


36-84-1. Preferences for products manufactured in Georgia; 
reasonableness. 


(a) As used in this Code section, the term “local government” means 
a county, municipality, or consolidated government. 


(b) Local governments, when contracting for or purchasing supplies, 
materials, equipment, or agricultural products, excluding beverages for 
immediate consumption, shall give preference as far as may be reason- 
able and practicable to such supplies, materials, equipment, and 
agricultural products as may be manufactured or produced in this 
state. Such preference shall not sacrifice quality. 


(c) In determining whether such a preference is reasonable in any 
case where the value of a contract for or purchase of such supplies, 
materials, equipment, or agricultural products exceeds $100,000.00, 
the local government shall consider, among other factors, information 
submitted by the bidder which may include the bidder’s estimate of the 
multiplier effect on gross state domestic product and the effect on public 
revenues of the state and the effect on public revenues of political 
subdivisions resulting from acceptance of a bid or offer to sell Georgia 
manufactured or produced goods as opposed to out-of-state manufac- 
tured or produced goods. Any such estimates shall be in writing. No 
local government shall divide a contract or purchase which exceeds 
$100,000.00 for the purpose of avoiding the requirements of this 
subsection. 


(d) Nothing in this Code section shall negate the requirements of 
Code Section 50-5-73. 
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History. — Code 1981, § 36-84-1, en- 
acted by Ga. L. 2009, p. 204, § 2/SB 44. 
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T.36, C.85 


LOCAL GOVERNMENT 


36-85-1 


CHAPTER 85 


INTERLOCAL RISK MANAGEMENT AGENCIES 


Sec. 

36-85-1. Definitions. 

36-85-2. Formation; functions; counties 
and municipalities as separate 
classes; agreements creating 
agencies; files of administrator 
are sole property of agency. 

36-85-3. Board of trustees. 

36-85-4. Agency not an insurer. 

36-85-5. Certificate of authority; appli- 
cation. 

36-85-6. Approval of certificate; re- 
newal. 

36-85-7. Funds to be maintained. 

36-85-8. Investment of assets. 

36-85-9. Local government liability for 
funds. 

36-85-10. Contracts between agency and 
administrator. 

36-85-11. Fidelity bond and errors and 


omissions insurance; adminis- 


Cross references. — Interlocal Risk 
Management Agency, § 20-2-2001 et seq. 

Administrative rules and regula- 
tions. — Official Compilation of the Rules 
and Regulations of the State of Georgia, 
Comptroller General, Rules of Commis- 
sioner of Insurance, Chapter 120-2. 

Code Commission notes. — Ga. L. 
1986, p. 1269, § 1 and Ga. L. 1986, p. 


36-85-1. Definitions. 


As used in this chapter, the term: 


Sec. 
trators to maintain office in 
state. 

36-85-12. Revocation, suspension, or re- 
fusal to renew certificate of au- 
thority; hearing; voluntary dis- 
solution of fund. 

36-85-13. Exemption from state and local 
taxes and fees. 

36-85-14. Periodic examinations. 

36-85-15. Fund deficiencies; assessments 
upon members; liquidation of 
fund. 

36-85-16. Rules and regulations. 

36-85-17. Hearings. 

36-85-18. Excess loss funding program 
required. 

36-85-19. Audits of funds. 

36-85-20. Exercise of authority not provi- 


sion of liability insurance; sov- 
ereign immunity. 


1496, § 1 both enacted a Chapter 85 of 
Title 36. The chapter enacted by Ga. L. 
1986, p. 1269, § 1, was redesignated as 
Chapter 67A of Title 36 pursuant to Code 
Section 28-9-5. 

Law reviews. — For annual survey of 
local government law, see 38 Mercer L. 
Rev. 289 (1986). 


(1) “Administrator” means any person who administers a group 
self-insurance fund other than the interlocal risk management 


agency. 


(2) “Commissioner” means the Commissioner of Insurance. 


(3) “County” means any county of the State of Georgia. Such term 
shall include any public authority, commission, board, or similar 
agency which is created by local or general Act of the General 
Assembly and which carries out its functions on a county-wide basis 
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or wholly within the unincorporated area of a county. The term shall 
also include any such body which is created or activated by a 
resolution or ordinance of the governing body of the county individ- 
ually or jointly with other political subdivisions of the state. 


(4) “General liability” means liability for bodily injury, death, or 
damage to property owned by others to which a municipality or 
county may be subject either directly or by reason of liability arising 
out of an act, error, or omission of its employee, agent, or officer in the 
course and scope of employment. 


(5) “Governing authority” means the body which exercises the 
legislative functions of the municipality or county. 


(6) “Group self-insurance fund” or “fund” means a pool of public 
moneys established by an interlocal risk management agency from 
contributions of its members in order to pool the risks of accident, 
disability, supplemental medical, general liability, motor vehicle 
liability, property damage, or any combination of such risks. 


(7) “Interlocal risk management agency” or “agency” means an 
association formed by municipalities or counties by the execution of 
an intergovernmental contract for the development and administra- 
tion of an interlocal risk management program and one or more group 
self-insurance funds. 


(8) “Interlocal risk management program” means a plan and 
activities carried out under such plan by an interlocal risk manage- 
ment agency to reduce risk of loss on account of accident, disability, 
supplemental medical, general liability, motor vehicle liability, or 
property damage, including safety engineering and other loss preven- 
tion and control techniques, and to administer one or more group 
self-insurance funds, including the processing and defense of claims 
brought against members of the agency. 


(9) “Motor vehicle liability” means liability to which a municipality 
or county may be subject either directly or by reason of liability 
arising out of the use of a motor vehicle by its employee, agent, or 
officer in the course and scope of employment. Said term shall also 
include loss on account of property damage to motor vehicles. 


(10) “Municipality” means a municipal corporation of the State of 
Georgia. Such term shall include any public authority, commission, 
board, or similar agency which is created by general or local Act of the 
General Assembly and which carries out its functions wholly or partly 
within the boundaries of the municipality. The term shall also include 
such bodies which are created or activated by an ordinance or 
resolution of the governing body of the municipality individually or 
jointly with other political subdivisions of the state. The term shall 
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also include any independent school system of this state which elects 
to participate in the interlocal risk management agency composed of 
municipalities; provided, however, such independent school system 
must have a full-time equivalent student count of at least 2,800 in 
order to elect to become a member of the interlocal risk management 
agency composed of municipalities. 


(11) “Property damage” means loss to which a municipality or 
county may be subject by reason of physical damage or destruction to 
real or personal property owned or leased by such municipality or 


county. 


History. — Code 1981, § 36-85-1, en- 
acted by Ga. L. 1986, p. 1496, § 1; Ga. L. 
1987, p. 1454, § 1; Ga. L. 1991, p. 717, 
§ 2; Ga. L. 2017, p. 336, § 2/HB 146; Ga. 
L. 2019, p. 1056, § 36/SB 52. 

The 2017 amendment, effective Janu- 
ary 1, 2018, inserted “accident, disability, 
supplemental medical,” in the middle of 
paragraphs (6) and (8). 

The 2019 amendment, effective May 


12, 2019, part of an Act to revise, modern- 
ize, and correct the Code, substituted 
“composed of municipalities” for “com- 
prised of municipalities” in two places in 
the last sentence of paragraph (10). 

Law reviews. — For annual survey of 
law of torts, see 44 Mercer L. Rev. 375 
(1992). For annual survey of local govern- 
ment law, see 58 Mercer L. Rev. 267 
(2006). 


JUDICIAL DECISIONS 


Respondeat superior principles 
used to analyze coverage question. — 
Respondeat superior principles were used 
to analyze a coverage question under a 
Georgia Interlocal Risk Management 
Agency agreement as the statutory lan- 
guage and coverage language was similar 
to that used by Georgia courts in applying 
the theory of respondeat superior. Ga. 
Interlocal Risk Mgmt. Agency v. Godfrey, 
273 Ga. App. 77, 614 S.E.2d 201 (2005). 

Police trainee not “member.” — Po- 
lice trainee was not covered by a Georgia 


Interlocal Risk Management Agency 
agreement when the trainee obtained a 
police car to drive to work the next day, 
used the car to stop a victim, and robbed 
and murdered the victim for the purely 
personal reason of obtaining money to pay 
a drug dealer. Ga. Interlocal Risk Mgmt. 
Agency v. Godfrey, 273 Ga. App. 77, 614 
S.E.2d 201 (2005). 

Cited in CSX Transp., Inc. v. City of 
Garden City, 196 F. Supp. 2d 1288 (S.D. 
Ga. 2002). 


36-85-2. Formation; functions; counties and municipalities as 
separate classes; agreements creating agencies; files of 
administrator are sole property of agency. 


(a) A group of municipalities or a group of counties may execute an 
intergovernmental contract among themselves to form and become 
members of an interlocal risk management agency. After an interlocal 
risk management agency has been formed, any municipality or county 
may, subject to the bylaws and requirements of such agency, become a 
member and, through participation in the agency, may: 


(1) Pool its general liability risks in whole or in part with those of 


other municipalities or counties; 
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(2) Pool its motor vehicle liability risks in whole or in part with 
those of other municipalities or counties; 


(3) Pool its property damage risks in whole or in part with those of 
other municipalities or counties; or 


(4) Jointly purchase accident, disability, supplemental medical, 
general liability, motor vehicle liability, or property damage insur- 
ance with other municipalities or counties participating in and 
belonging to the interlocal risk management agency, the participat- 
ing municipalities or counties to be coinsured under a master policy 
or policies with the total premium apportioned among such partici- 
pants. 


(b) For the purposes of this chapter, municipalities and counties 
shall be deemed to constitute separate classes, and no member of any 
one such class shall join with a member of another class for the purpose 
of creating an interlocal risk management agency. There shall be only 
one interlocal risk management agency established for each class; 
provided, however, if the Commissioner determines that there are 
special or unique circumstances or needs of a group of counties or 
municipalities which justify the establishment of an additional 
interlocal risk management agency or agencies, he may authorize the 
establishment of such additional agency or agencies. Each agency may 
establish such group self-insurance funds as may be authorized by the 
Commissioner of Insurance. 


(c) All arrangements and agreements made under the authority of 
this chapter shall be in writing. A municipality or county may become 
a member of an interlocal risk management agency by the adoption of 
a resolution or ordinance by the governing authority of the municipality 
or county. The interlocal risk management agency shall operate under 
such name and style as shall be provided in the intergovernmental 
contract creating such agency and shall have the power to bring and 
defend actions in all courts. 


(d) All books, records, and files maintained by any administrator of 
any fund established by the agency, including but not limited to audit 
data and all active and inactive claim files, shall at all times be the sole 
property of the agency and shall be surrendered immediately to the 
agency upon demand. 


History. — Code 1981, § 36-85-2, en- The 2017 amendment, effective Janu- 
acted by Ga. L. 1986, p. 1496, § 1; Ga. L. ary 1, 2018, inserted “accident, disability, 
1987, p. 1454, § 2; Ga. L. 2017, p. 336, supplemental medical,” near the begin- 
§ 3/HB 146. ning of paragraph (a)(4). 
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36-85-3. Board of trustees. 


Each intergovernmental contract establishing an intergovernmental 
risk management agency shall provide for a board of trustees which 
shall govern the agency. Such board shall be authorized to administer 
the agency in accordance with the provisions of the intergovernmental 
contract establishing the agency and shall be authorized to adopt such 
bylaws, rules, and regulations as may be necessary or desirable in 
administering such agency. 


History. — Code 1981, § 36-85-3, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-4. Agency not an insurer. 


An interlocal risk management agency created pursuant to this 
chapter is not an insurance company or an insurer under Title 33, and 
the development and administration by such agency of one or more 
group self-insurance funds shall not constitute doing business as an 
insurer. 


History. — Code 1981, § 36-85-4, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


JUDICIAL DECISIONS 


Coverage agreement with Georgia 
Interlocal Risk Management Agency 
excluded uninsured and _ underin- 
sured motorist protection. — Court of 
appeals correctly determined that no stat- 
ute required that a city’s agreement with 
the Georgia Interlocal Risk Management 
Agency (GIRMA) had to meet the unin- 
sured and underinsured motorist cover- 
age requirements that an insurance policy 
issued by an insurer had to meet pursuant 


to O.C.G.A. § 33-7-11 because the Gen- 
eral Assembly explicitly declared that 
GIRMA was not an insurer; the city’s 
agreement with GIRMA was limited to its 
express terms and did not include under- 
insured motorist protection. Godfrey v. 
Ga. Interlocal Risk Mgmt. Agency, 290 Ga. 
211, 719 S.E.2d 412 (2011). 

Cited in Adams v. Perdue, 199 Ga. App. 
476, 405 S.E.2d 305 (1991). 


36-85-5. Certificate of authority; application. 


(a) No interlocal risk management agency shall establish a group 
self-insurance fund or funds until such agency has been issued a 
certificate of authority by the Commissioner of Insurance as provided in 
this Code section and under such rules and regulations as the Commis- 
sioner may promulgate to assure compliance with this chapter. 


(b) The Commissioner shall not be authorized to issue any certificate 
of authority pursuant to this Code section prior to April 30, 1987. Any 
application for a certificate of authority pursuant to this Code section 
which is filed prior to March 1, 1987, shall be updated by the applicant 
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in order to comply with any statute, rule, or regulation which may be 
promulgated or enacted prior to the issuance of the certificate of 
authority. 


(c) When applying for a certificate of authority, an interlocal risk 
management agency shall file with the Commissioner an application 
setting forth: 


(1) The name of the agency; 

(2) The location of the agency’s principal office; 

(3) The names and addresses of the members of the agency; 
(4) The names and addresses of the members of each fund; 


(5) The name and address of a Georgia resident designated and 
appointed as each fund’s proposed registered agent for service of 
process in this state; 


(6) The names and addresses of the members of the board of 
trustees of the agency; 


(7) A copy of the bylaws of the agency; 


(8) A copy of the intergovernmental contract establishing the 
agency; 


(9) Acopy of the agreement or agreements establishing each fund; 


(10) Acopy of any agreements between the agency, any fund of the 
agency, and any administrator of a fund; 


(11) A statement of the financial condition of the agency and each 
fund of the agency listing all of their assets and liabilities as of the 
end of the last preceding month prior to the date of the application on 
such a form as may be prescribed by the Commissioner; 


(12) A copy of each contract, endorsement, and application form 
proposed to be issued or used in connection with each fund. Such 
contracts, endorsements, applications, or revisions thereto shall be 
filed with and approved by the Commissioner prior to their use; and 


(13) A copy of the rates, rating systems, and rules proposed to be 
used in connection with each fund. Such rates, rating systems, rules, 
and any revisions thereto shall be filed with and approved by the 
Commissioner prior to their use. 


(d) A fund authorized by this chapter may be established by an 
agency only if the agency has enrolled members which: 


(1) For each motor vehicle liability and general liability fund shall 
generate an annual gross premium of not less than $300,000.00; 
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(2) For each property damage fund shall generate an annual gross 
premium of not less than $200,000.00; 


(3) For each fund which includes motor vehicle liability or general 
liability with property damage shall generate an annual gross 
premium of not less than $500,000.00; 


(4) For each fund which includes motor vehicle liability, general 
liability, and property damage shall generate an annual gross pre- 
mium of not less than $800,000.00; or 


(5) For each fund which includes accident, disability, or supple- 
mental medical coverage shall generate an annual gross premium of 
not less than $500,000.00. 


History. — Code 1981, § 36-85-5, en- ary 1, 2018, deleted “or” at the end of 
acted by Ga. L. 1986, p. 1496, § 1; Ga. L. paragraph (d)(3), substituted “; or” for the 
1987, p. 1454, § 3; Ga. L. 2017, p. 336, period at the end of paragraph (d)(4), and 
§ 4/HB 146. added paragraph (d)(5). 

The 2017 amendment, effective Janu- 


36-85-6. Approval of certificate; renewal. 


(a) The Commissioner shall examine the application made under 
Code Section 36-85-5 to determine whether the agency and any estab- 
lished fund will be able to comply with this chapter and applicable rules 
and regulations. If the Commissioner finds that the agency and any 
established fund are capable of complying with such requirements, he 
shall issue a certificate of authority to the agency. 


(b) If the Commissioner refuses to issue a certificate of authority, he 
shall issue an order setting forth the reasons for refusal and forward it 
to the agency. A copy of the order shall be sent to each member of the 
fund. 


(c) Except as otherwise provided in subsection (b) of Code Section 
36-85-5, the Commissioner shall approve or disapprove the application 
for a certificate of authority within 60 days of receipt by him of the 
application and all of the supporting information requested. 


(d) The Commissioner may refuse to issue or renew or may suspend 
or revoke the certificate of authority of any agency, in accordance with 
Code Section 36-85-12, for failure of the agency to comply with any 
provision of this chapter or with any of the rules, regulations, or orders 
of the Commissioner issued pursuant thereto. 


(e) The certificate shall be renewed annually in accordance with 
rules and regulations promulgated by the Commissioner. 


History. — Code 1981, § 36-85-6, en- 
acted by Ga. L. 1986, p. 1496, § 1. 
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36-85-7. Funds to be maintained. 


Each fund formed pursuant to this chapter shall possess and there- 
after maintain minimum surplus in an amount such as the Commis- 
sioner may reasonably establish or subsequently require for the pro- 
tection of the members. The Commissioner may authorize a fund to 
maintain a deposit with the Commissioner consisting of securities 
eligible for deposit by domestic insurance companies in accordance with 
Chapter 12 of Title 33 or, for a period not to exceed 60 months, to post 
a surety bond in lieu of maintaining the minimum surplus required by 
this Code section. 


History. — Code 1981, § 36-85-7, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-8. Investment of assets. 


The investable assets of a fund may be invested in securities or other 
investments permitted by the laws of this state for the investment of 
assets constituting the legal reserves of property and casualty insur- 
ance companies or in such other securities or investments as the 
Commissioner may permit such insurers to invest their funds under 
Title 33. Such investments shall be subject to the same terms, condi- 
tions, and limitations which apply to property and casualty insurance 
companies under Title 33. 


History. — Code 1981, § 36-85-8, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-9. Local government liability for funds. 


Each county or municipality shall be jointly and severally liable for 
all legal obligations of a fund which arise out of an event which occurred 
while such county or municipality was a member of such fund; pro- 
vided, however, that a fund shall not assume a risk greater than an 
amount to be determined by the Commissioner; and provided, further, 
that this legal obligation may be enforced by an assessment against 
such member as provided in the bylaws of the agency. 


History. — Code 1981, § 36-85-9, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-10. Contracts between agency and administrator. 
(a) If an agency contracts with an administrator, the agency and the 
administrator must enter into a written agreement which shall be 


subject to review and approval by the Commissioner in accordance with 
this Code section and which shall contain at least the following: 
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(1) A contractual provision obligating the administrator to obtain 
and maintain such bonds, deposits, or insurance coverage as may be 
required to be maintained by this chapter; and 


(2) A requirement that errors and omissions coverage or other 
appropriate liability insurance in an amount which is not less than 
that specified by the rules and regulations of the Commissioner be 
maintained at all times by the administrator. 


(b) The terms of any such agreement shall be reasonable and 
equitable, and the agreement and any amendments thereto shall be 
filed with the Commissioner at least 30 days prior to their use. Any such 
agreement and any and all amendments thereto which have not been 
specifically disapproved by the Commissioner within 30 days after the 
filing thereof shall be deemed to be approved. 


(c) A copy of the agreement and any and all amendments thereto 
shall be furnished to each agency or fund member upon request. 


History. — Code 1981, § 36-85-10, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-11. Fidelity bond and errors and omissions insurance; 
administrators to maintain office in state. 


(a) The Commissioner shall require each administrator to have and 
maintain a fidelity bond in an amount which the Commissioner deems 
appropriate but which is not less than $100,000.00. 


(b) Errors and omissions coverage or other appropriate liability 
insurance in an amount which is not less than that specified by the 
rules and regulations of the Commissioner shall be maintained at all 
times by an administrator of a fund; and a certificate by the insurer or 
other appropriate evidence of such coverage shall be filed with the 
Commissioner by the fund. 


(c) Each administrator shall maintain an office in this state for the 
payment, processing, and adjustment of the claims of the fund or funds 
which it represents. 


History. — Code 1981, § 36-85-11, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-12. Revocation, suspension, or refusal to renew certifi- 
cate of authority; hearing; voluntary dissolution of 
fund. 


(a) The Commissioner may revoke, suspend, or refuse to issue or 


renew the certificate of authority of any agency when and if, after 
investigation, he finds that: 
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(1) Any certificate of authority issued to the agency was obtained 
by fraud; 


(2) There was any material misrepresentation in the application 
for the certificate of authority; 


(3) The agency, any fund established by the agency, the adminis- 
trator of a fund, or any marketing representative has otherwise 
shown itself to be untrustworthy or incompetent; 


(4) The agency, any fund established by the agency, the adminis- 
trator of a fund, or any marketing representative has violated any of 
the provisions of this chapter or the rules and regulations of the 
Commissioner promulgated pursuant to this chapter; 


(5) The agency, any fund established by the agency, or the admin- 
istrator of a fund has misappropriated, converted, illegally withheld, 
or refused to pay over upon proper demand any moneys which belong 
to a member or a person otherwise entitled thereto and which have 
been entrusted to the agency, fund, or administrator in its fiduciary 
capacities; or 


(6) The agency or any fund established by the agency is found to be 
in an unsound condition or in such condition as to render its future 
transaction of business in this state hazardous to its members. 


(b) Before the Commissioner shall revoke, suspend, or refuse to issue 
or renew the certificate of authority of any agency, he shall give the 
agency an opportunity to be fully heard and to introduce evidence in its 
behalf. In lieu of revoking, suspending, or refusing to issue or renew the 
certificate of authority of any agency for any of the causes enumerated 
in this Code section, after hearing as provided in this Code section, the 
Commissioner may place the fund and its administrator on probation 
for a period of time not to exceed one year when, in his judgment, he 
finds that the public interest and the interests of the fund’s members 
would not be harmed by the continued operation of the fund. At any 
hearing provided for by this Code section, the Commissioner or his 
designee shall have authority to administer oaths to witnesses. Any 
witness testifying falsely after taking an oath commits the offense of 
perjury. 


(c) No fund shall be voluntarily dissolved or otherwise voluntarily 
cease to function unless: 


(1) Written approval is first obtained from the Commissioner; and 


(2) The Commissioner determines that all claims and other legal 
obligations of the fund have been paid or that adequate provisions for 
such payment have been made. 
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History. — Code 1981, § 36-85-12, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-13. Exemption from state and local taxes and fees. 


Interlocal risk management agencies and funds established by such 
agencies shall be exempt from state and local taxes and fees. 


History. — Code 1981, § 36-85-13, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-14. Periodic examinations. 


The Commissioner shall have the authority to require and conduct 
periodic examinations to verify the solvency of funds in the same 
manner and under the same conditions as insurers are examined under 
Chapter 2 of Title 33. 


History. — Code 1981, § 36-85-14, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-15. Fund deficiencies; assessments upon members; liqui- 
dation of fund. 


(a) Ifthe assets of a fund are at any time insufficient to enable a fund 
to discharge its legal liabilities and other obligations and to maintain 
the reserves and surplus required of it under this chapter, the agency 
shall forthwith make up the deficiency or levy an assessment upon the 
members of the fund for the amount needed to make up the deficiency. 


(b) If the agency fails to make up the deficiency or to make the 
required assessment of the fund members within 30 days after the 
Commissioner orders it to do so or if the deficiency is not fully made up 
within 60 days after the date on which any such assessment is made or 
within such longer period of time as may be specified by the Commis- 
sioner, the fund shall be deemed to be insolvent and shall be proceeded 
against in the same manner as are domestic insurers under Chapter 37 
of Title 33; and the Commissioner shall have the same powers and 
limitations in such proceedings as are provided under that chapter, 
except as otherwise provided for in this chapter. 


(c) If the liquidation of a fund is ordered, an assessment shall be 
levied upon its members for such an amount as the Commissioner 
determines to be necessary to discharge all liabilities of the fund, 
including the reasonable costs of liquidation. 


History. — Code 1981, § 36-85-15, en- 
acted by Ga. L. 1986, p. 1496, § 1. 
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36-85-16. Rules and regulations. 


The Commissioner shall have authority to promulgate rules and 
regulations to effectuate the provisions of this chapter. 


History. — Code 1981, § 36-85-16, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-17. Hearings. 


Any party which is aggrieved by any act, determination, order, or any 
other action of the Commissioner taken pursuant to this chapter may 
request a hearing before the Commissioner or otherwise proceed in 
accordance with Chapter 13 of Title 50, the “Georgia Administrative 
Procedure Act.” 


History. — Code 1981, § 36-85-17, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-18. Excess loss funding program required. 


(a) An interlocal risk management agency shall maintain at all times 
an excess loss funding program acceptable to the Commissioner. An 
excess loss funding program may consist of excess insurance, 
self-funding from unobligated surplus of a fund, any combination of the 
foregoing, or any other funding program acceptable to the Commis- 
sioner. 


(b) The excess loss funding program of an agency shall be approved 
by the Commissioner as a condition to the issuance and maintenance of 
a certificate of authority of any agency which establishes a fund or 
funds authorized pursuant to this article. An agency may be permitted 
to purchase excess insurance: 


(1) From insurers authorized to transact business in this state; or 


(2) From approved surplus lines carriers. 


History. — Code 1981, § 36-85-18, en- 
acted by Ga. L. 1986, p. 1496, § 1; Ga. L. 
1987, p. 1454, § 4. 


36-85-19. Audits of funds. 


Each fund established under this chapter shall have an annual audit 
of its books and accounts performed by a certified public accountant. 
Such audit shall be conducted in accordance with generally accepted 
accounting principles. A copy of such audit shall be made available to 
fund members. 
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History. — Code 1981, § 36-85-19, en- 
acted by Ga. L. 1986, p. 1496, § 1. 


36-85-20. Exercise of authority not provision of liability insur- 
ance; sovereign immunity. 


The exercise by a municipality or county of the authority provided in 
this chapter shall not constitute the provision of liability insurance 
protection under Article I, Section II, Paragraph IX of the Constitution 
of the State of Georgia. The participation by a municipality or county as 
a member of an agency authorized by this chapter shall not constitute 
the obtaining of liability insurance and no sovereign immunity shall be 


waived on account of such participation. 


History. — Code 1981, § 36-85-20, en- 
acted by Ga. L. 1986, p. 1496, § 1; Ga. L. 
1987, p. 1454, § 5. 


Law reviews. — For article, “Local 
Government Tort Liability: The Summer 
of 92,” see 9 Ga. St. U. L. Rev. 405 (1993). 


JUDICIAL DECISIONS 


Constitutionality. — 0.C.G.A. 
§ 36-85-20 conflicts with Ga. Const. 1983, 
Art. I, Sec. II, Para. IX, as the statute read 
prior to the 1990 amendment, and was 
therefore void. Hiers v. City of Barwick, 
262 Ga. 129, 414 S.E.2d 647 (1992). 

County’s participation in an 
interlocal risk management plan did 
not constitute liability insurance for the 
purpose of waiving the county’s sovereign 
immunity to the extent of the plan’s cov- 
erage. Gilbert v. Richardson, 264 Ga. 744, 
452 S.E.2d 476 (1994). 

Even though the 1991 amendment of 
Ga. Const. 1983, Art. I, Sec. II, Para. IX, 
eliminated the language under which 
0.C.G.A. § 36-85-20 was found unconsti- 
tutionally void, the revision did not resur- 
rect the statute and, accordingly, the stat- 
ute did not provide a basis for finding a 
county’s participation in an interlocal risk 
management plan constituted a waiver of 
sovereign immunity. The county’s pur- 
chase of such insurance agreement consti- 
tuted the purchase of insurance under 


0.C.G.A. § 33-24-51(b) and the county 
waived the county’s sovereign immunity 
to the extent of such coverage; reversing 
in part, Gilbert v. Richardson, 211 Ga. 
App. 795, 440 S.E.2d 684 (1994). Gilbert v. 
Richardson, 264 Ga. 744, 452 S.E.2d 476 
(1994). 

GIRMA allows waiver of sovereign 
immunity to extent of coverage. — 
Trial court erred in granting summary 
judgment to city and the officer involved 
in a car accident, based on the doctrine of 
sovereign immunity, since it has been held 
that the constitutional provision provid- 
ing waiver of immunity to the extent of 
insurance applies to municipalities, that 
the nonwaiver of immunity provision of 
0.C.G.A. § 36-85-20 is unconstitutional, 
and that municipal coverage under a 
Georgia Interlocal Risk Management 
Agency (GIRMA) policy results in waiver 
of immunity to the extent of that coverage. 
Harden v. Burdette, 204 Ga. App. 733, 420 
S.E.2d 626 (1992). 

Cited in Sinkfield v. Pike, 201 Ga. App. 
652, 411 S.E.2d 889 (1991). 
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CHAPTER 86 
LOCAL GOVERNMENT EFFICIENCY 


Sec. Grant Program established; 

36-86-1. Short title. grant categories; rules and reg- 

36-86-2. Legislative findings and deter- ulations; budget process; effi- 
minations; purpose. ciency assessments. 


36-86-3. Definitions. 
36-86-4. Local Government Efficiency 


Administrative rules and regula- Law reviews. — For note on 1993 
tions. — Local Government Efficiency enactment of this chapter, see 10 Ga. St. 
Grant Program, Official Compilation of U. L. Rev. 160 (1993). 
the Rules and Regulations of the State of 
Georgia, Georgia Department of Commu- 
nity Affairs, Chapter 110-5. 


36-86-1. Short title. 


This chapter shall be known and may be cited as the “Local Govern- 
ment Efficiency Act.” 


History. — Code 1981, § 36-86-1, en- 
acted by Ga. L. 1993, p. 1574, § 1. 


36-86-2. Legislative findings and determinations; purpose. 


(a) The General Assembly finds and determines that there is a 
pressing need for modernization and reorganization of local govern- 
ment service delivery programs in many parts of the state. Both 
increasing population and urbanization in some areas of the state, as 
well as relative population decreases in other areas of the state, 
together with modern developments in transportation, communication, 
information, and other service delivery equipment and systems have 
rendered obsolete many of the traditional local government territorial 
systems for delivery of local government services. 


(b) In many cases the consolidation of local government units or the 
consolidation of local government service delivery programs can lead to 
increased efficiency in the delivery of local government services, 
thereby providing either enhanced service delivery, lower levels of 
taxation, or both. In other cases, however, existing territorial systems 
for local government service delivery already operate in an efficient and 
cost-effective manner. 


(c) The purpose of this chapter is to provide incentives and require- 
ments relating to consolidation of local government units and local 
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government service delivery programs in those cases where such 
consolidation will improve efficiency and cost effectiveness, without 
disturbing territorial arrangements which already operate in an effi- 
cient and cost-effective manner. 


History. — Code 1981, § 36-86-2, en- to Code Section 28-9-5, in 2006, subsection 
acted by Ga. L. 1993, p. 1574, § 1. designations were added to this Code sec- 
Code Commission notes. — Pursuant tion. 


36-86-3. Definitions. 


As used in this chapter, the term: 


(1) “Local government unit” includes each county in the state, each 
municipality in the state, each consolidated government in the state, 
and each local authority in the state which operates any local 
government service delivery program but does not include local 
school systems. 


(2) “Service” or “local government service” includes any and all 
services provided by a local government unit, including but not 
limited to the following: 


(A) Law enforcement; 

(B) Fire protection and fire safety; 

(C) Road and street construction and maintenance; 
(D) Public transportation; 

(E) Water supply and distribution; 


(F) Waste-water, sewage, and storm-water collection and dis- 
posal; 


(G) Public housing; 
(H) Public health services; 


(I) Enforcement of building, housing, plumbing, and electrical 
codes and other similar codes; 


(J) Parks and recreation systems; 
(K) Planning and zoning; 
(L) Solid waste management; and 


(M) Electric or gas utility services. 


History. — Code 1981, § 36-86-3, en- 1995, p. 467, § 1. 
acted by Ga. L. 1993, p. 1574, § 1; Ga. L. Code Commission notes. — Pursuant 
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to Code Section 28-9-5, in 1993, “similar” 
was substituted for “similiar” in subpara- 
graph (2)(D. 


36-86-4. Local Government Efficiency Grant Program estab- 
lished; grant categories; rules and regulations; budget 
process; efficiency assessments. 


(a) There is established within the Department of Community Af- 
fairs a local government efficiency grant program. Funds may be 
appropriated to such grant program by line item reference in any 
appropriations Act, and any funds so appropriated shall be used for the 
sole purpose of making grants to local governments for the following 
purposes: 


(1) Conducting efficiency assessments to determine the need for 
and desirability of consolidation of local government units or local 
government service delivery programs, including privatization of 
such programs, or both; 


(2) Planning for the consolidation of local government units or 
local government service delivery programs, including privatization 
of such programs, or both, when it has been determined that such 
consolidation is needed and desirable; and 


(3) Implementing the consolidation of local government units or 
local government service delivery programs, including privatization 
of such programs, or both, where it has been determined that such 
consolidation is needed and desirable and a plan has been developed 
for carrying out the consolidation or furthering the efficiency and 
effectiveness of a single consolidated local government’s service 
delivery programs. 


(b) The Department of Community Affairs shall promulgate rules 
and regulations which shall provide for: 


(1) Standards and procedures for local governments to make 
application for local government efficiency grant funds; and 


(2) Standards and procedures for the awarding of local govern- 
ment efficiency grant funds, such standards to be consistent with the 
statement of legislative findings set out in Code Section 36-86-2. 


(c) Funds appropriated for local government efficiency grants shall 
be subject to normal budgetary processes and controls, including the 
lapsing of unexpended and uncommitted funds at the end of each fiscal 
year. 


(d) The Department of Community Affairs shall provide procedures 
and guidelines specifying the manner of conducting and the contents of 
the efficiency assessments that are authorized to be conducted under 
paragraph (1) of subsection (a) of this Code section. 
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(e) The efficiency assessments shall be conducted only for the pur- 
pose of providing the local government units with the cost savings and 
efficiencies, if any, which could be achieved through consolidation of 
governmental units or service delivery programs or both. There shall be 
no requirement that local government units that elect to conduct an 
efficiency assessment be compelled to consolidate local government 
units or local government service delivery programs as a result of the 
findings of the efficiency assessment. 


(f) No local government shall be required to undertake any of the 
studies necessary for carrying out the provisions of subsection (a) of this 
Code section unless funds are appropriated for the purposes of that 
subsection. 


History. — Code 1981, § 36-86-4, en- Grant Program, Official Compilation of 
acted by Ga. L. 1993, p. 1574, § 1; Ga. L. the Rules and Regulations of the State of 
1995, p. 10, § 36; Ga. L. 1995, p. 467,§ 1. Georgia, Georgia Department of Commu- 

Administrative rules and regula- nity Affairs, Chapter 110-5-1. 
tions. — Local Government Efficiency 


RESEARCH REFERENCES 


ALR. — Privatization of governmental 
services by state or local governmental 
agency, 65 A.L.R.5th 1. 
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CHAPTER 87 
PARTICIPATION IN FEDERAL PROGRAMS 


Sec. nicipal corporations to partici- 
36-87-1. Legislative findings. pate in programs; powers. 
36-87-2. Authority of counties and mu- 


Code Commission notes.— Pursuant 36-86-2, was redesignated as Chapter 87, 
to Code Section 28-9-5, in 1993, this chap- containing Code Sections 36-87-1 and 
ter, which was enacted as Chapter 86, 36-87-2. 
containing Code Sections 36-86-1 and 


36-87-1. Legislative findings. 


Pursuant to Article III, Section VI, Paragraph II, subparagraph (a)(3) 
of the Constitution of Georgia, the General Assembly finds it to be in the 
public interest of the citizens of Georgia and a public purpose for 
counties and municipal corporations to be authorized to participate in 
certain federal programs. 


History. — Code 1981, § 36-87-1, en- 
acted by Ga. L. 1993, p. 792, § 1. 


36-87-2. Authority of counties and municipal corporations to 
participate in programs; powers. 


(a) Each county and municipal corporation of the State of Georgia is 
authorized to participate in federal programs which provide federal 
grants and federal loans for such purposes including but not limited to 
housing, transportation, and water and waste-water treatment and 
distribution purposes. Supplementary to any existing authority 
granted by law, counties and municipal corporations shall be autho- 
rized to exercise the following powers: 


(1) To expend revenues, but shall not impose any new form of 
taxation; and 


(2) To contract: 
(A) With the United States and its departments and agencies; 


(B) With the State of Georgia and its departments, agencies, and 
authorities; 


(C) With regional commissions, political subdivisions of the 
state, and public authorities of such subdivisions; and 


(D) With private nonprofit entities organized for the purpose of 
providing services to persons of low and moderate income when 
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such entities are exempt from federal income tax pursuant to 
Section 501(c)(3) of the Internal Revenue Code of 1986 


when the exercise of such powers is necessary to comply with the 
conditions established by federal law and federal regulations for 
eligibility for participation in such federal programs. 


(b)(1) Supplementary to any existing authority granted by law, 
counties and municipal corporations shall be authorized to expend 
public funds and participate in community development block grant 
programs and other federal programs to construct facilities to carry 
out the following purposes: 


(A) Providing day-care services primarily to the children of 
persons of low and moderate income; 


(B) Providing services to elderly persons; 


(C) Providing health education, literacy and English language 
instruction, mental health and disability services, legal assistance, 
emergency food, and medical assistance to low and moderate 
income persons; and 


(D) Any combination of services authorized in this paragraph. 


(2) Counties and municipalities are further authorized to carry out 
the purposes of this subsection by contracting with public agencies 
and nonprofit entities described in paragraph (2) of subsection (a) of 
this Code section. 


(3) Any contracts, programs, projects, or expenditures of public 
funds authorized by this subsection which were entered into, carried 
out, undertaken, or made prior to April 5, 1994, are validated and 
confirmed. 


(c) State agencies rating applications from counties and municipal 
corporations for federal funding of the construction of child care 
learning centers shall, to the extent allowed under applicable federal 
laws or regulations, give priority to those child care learning centers 
located in or adjacent to industrial parks. 


(d) Supplementary to any existing authority granted by law, counties 
and municipal corporations shall be authorized to: 


(1) Participate in federal and state programs which provide funds 
for job training, job research assistance, and workforce development 
programs; 


(2) Accept and expend grant funds subject to such terms as may be 
required by the grantor, including the duty to reimburse the grantor 
for any funds not expended in accordance with such terms; 
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(3) Contract with public agencies and nonprofit entities described 
in paragraph (2) of subsection (a) of this Code section for the purpose 
of carrying out such programs; and 


(4) Ratify any contracts, programs, projects, or expenditures of 
public funds authorized by this subsection which were entered into, 
carried out, undertaken, or made prior to July 1, 1997. 


History. — Code 1981, § 36-87-2, en- 
acted by Ga. L. 1993, p. 792, § 1; Ga. L. 
1994, p. 822, § 1; Ga. L. 1995, p. 1302, 
§ 13; Ga. L. 1997, p. 696, § 1; Ga. L. 2005, 
p. 1484, § 1/HB 186; Ga. L. 2006, p. 72, 
§ 36/SB 465; Ga. L. 2008, p. 181, § 21/HB 
1216; Ga. L. 2018, p. 135, § 9/HB 354. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1997, “April 5, 


1994,” was substituted for “the effective 
date of this subsection” in paragraph 
(b)(3), and “July 1, 1997” was substituted 
for “the effective date of this subsection” in 
paragraph (d)(4). 

Pursuant to Code Section 28-9-5, in 
2008, “commissions” was substituted for 
“commission” in subparagraph (a)(2)(C). 
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CHAPTER 88 
ENTERPRISE ZONES 


Sec. Sec. 

36-88-1. Short title. 36-88-6. Criteria for enterprise zone. 

36-88-2. Legislative findings and intent; 36-88-7. Local ordinances’ effect on en- 
construction. terprise zone. 

36-88-3. Definitions. 36-88-8. Tax exemption. 


36-88-4. Available incentives; qualify- 36889 Other tax incentives; report- 
ing business; exemptions. ing. 

36-88-5. Designation of enterprise 36-88-10. Time limitations 
zones. : ` 


Law reviews. — For article comment- 
ing on the enactment of this chapter, see 
14 Ga. St. U. L. Rev. 191 (1997). 


36-88-1. Short title. 


This chapter shall be known and may be cited as the “Enterprise Zone 
Employment Act of 1997.” 


History. — Code 1981, § 36-88-1, en- 
acted by Ga. L. 1997, p. 1481, § 1. 


36-88-2. Legislative findings and intent; construction. 


The General Assembly finds and determines that there is a need for 
revitalization in many areas of Georgia. Revitalization will improve 
geographic areas within cities and counties which are suffering from 
disinvestment, underdevelopment, and economic decline and will en- 
courage private businesses to reinvest and rehabilitate such areas. The 
General Assembly recognizes that increased employment opportunities 
for the citizens of Georgia will assist in the implementation of welfare 
reform. It is the intent of the General Assembly that this chapter be 
liberally construed to accomplish these purposes. 


History. — Code 1981, § 36-88-2, en- 
acted by Ga. L. 1997, p. 1481, § 1. 


36-88-3. Definitions. 


As used in this chapter, the term: 


(1) “Ad valorem tax” means property taxes levied for state, county, 
or municipal operating purposes but does not include property taxes 
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imposed by school districts or property taxes imposed for general 
obligation debt. 


(2) “Business enterprise” means any business engaged primarily 
in retail, manufacturing, warehousing and distribution, processing, 
telecommunications, tourism, research and development industries, 
new residential construction, and residential rehabilitation. 


(3) “Department” means the Department of Community Affairs. 


(4) “Enterprise zone” means the geographic area designated pur- 
suant to Code Section 36-88-5. 


(5) “Full-time job equivalent” means a job or jobs with no prede- 
termined end date, with a regular work week of 30 hours or more, and 
with the same benefits provided to similar employees. 


(6) “Low-income and moderate-income individual” means a person 
currently: 


(A) Unemployed or unemployed for three of the six months prior 
to the date of hire; 


(B) Homeless; 
(C) A resident of public housing; 


(D) Receiving temporary assistance for needy families or who 
has received temporary assistance for needy families at any time 
during the 18 months previous to the date of hire; 


(E) A participant in the Workforce Investment Act or who has 
participated in the Workforce Investment Act at any time during 
the 18 months previous to the date of hire; 


(F) A participant in a job opportunity where basic skills are 
required or who has participated in such a job opportunity at any 
time during the 18 months previous to the date of hire; 


(G) Receiving supplemental social security income; or 
(H) Receiving food stamps. 


(7) “New job” means employment for an individual created within 
an enterprise zone by a new or expanded qualified business or service 
enterprise at the time of the initial staffing of such new or expanded 
enterprise. 


(8) “Qualified or qualifying business” means an employer that 
meets the requirements of Code Section 36-88-4 and other applicable 
requirements of this chapter. 


(8.1) “Sales and use tax” means sales and use taxes applicable to 
sales transactions within the boundaries of an area designated as an 
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enterprise zone pursuant to subsection (g) of Code Section 36-88-6, 
not to include: 


(A) A sales and use tax for educational purposes exempted from 
such limitation under Article VIII, Section VI, Paragraph IV of the 
Constitution; 


(B) Any tax levied for purposes of a metropolitan area system of 
public transportation, as authorized by the amendment to the 
Constitution set out at Georgia Laws, 1964, page 1008; the contin- 
uation of such amendment under Article XI, Section I, Paragraph 
IV(d) of the Constitution; and the laws enacted pursuant to such 
constitutional amendment; or 


(C) Any tax levied for purposes of water and sewer projects 
pursuant to Article 4 or 5A of Chapter 8 of Title 48. 


(9) “Service enterprise” means an entity engaged primarily in 
finance, insurance, and real estate activity or activities listed under 
the Standard Industrial Classification (SIC) Codes 60 through 67 
according to the Federal Office of Management and Budget Standard 
Industrial Classification Manual, 1987 edition, or engaged primarily 
in day-care activities. 


(10) “Urban redevelopment plan” means a plan prepared and 
adopted pursuant to the requirements of Chapter 61 of this title. 


History. — Code 1981, § 36-88-3, en- 
acted by Ga. L. 1997, p. 1481, § 1; Ga. L. 


was substituted for “office” in paragraph 
(9). 


1998, p. 128, § 36; Ga. L. 1999, p. 333, 
§ 1; Ga. L. 2003, p. 818, § 1; Ga. L. 2004, 
p. 939, §§ 2, 3; Ga. L. 2017, p. 52, § 1/HB 
342. 

The 2017 amendment, effective July 
1, 2017, added paragraph (8.1). 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 1997, “Office” 


Editor’s notes. — Ga. L. 2004, p. 939, 
§ 6, not codified by the General Assembly, 
provides that the amendment by that Act 
shall be applicable to all taxable years 
beginning on or after January 1, 2004. 

Law reviews. — For note on the 2003 
amendment to this Code section, see 20 
Ga. St. U. L. Rev. 186 (2003). 


36-88-4. Available incentives; qualifying business; exemptions. 


(a) The following incentives are available to qualifying business and 
service enterprises to encourage revitalization within enterprise zones: 


(1) The enterprise zone property tax exemption provided in Code 
Section 36-88-8; 


(2) The occupational tax, regulatory fee, and business inspection 
fee abatement or reduction provided in Code Section 36-88-9; and 


(3) For enterprise zones created pursuant to subsection (g) of Code 
Section 36-88-6, the sales and use tax exemption provided in such 
subsection pursuant to the authority granted by Article IX, Section II, 
Paragraph VII(c) of the Constitution of Georgia. 
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(b) A qualifying business or service enterprise is an enterprise which 
increased employment by five or more new full-time job equivalents in 
an area designated as an enterprise zone and which provides additional 
economic stimulus in such zone. The quality and quantity of such 
additional economic stimulus shall be determined, on a case-by-case 
basis, by the local governing body or bodies that have designated the 
enterprise zone. Such business or service enterprise may be new, an 
expansion or reinvestment of an existing business or service enterprise, 
or a successor to such business or service enterprise. Whenever possi- 
ble, 10 percent of such new employees shall be low-income or 
moderate-income individuals. 


(c) Notwithstanding any provision of this Code section to the con- 
trary, a local governing body or bodies creating an enterprise zone prior 
to January 1, 2000, may provide the exemptions and abatements as 
provided in this chapter to any qualifying business or service enterprise 
which employs at least 5,000 persons and which creates ten or more 
new full-time job equivalents that did not exist prior to July 1, 1997, 
provided such qualifying business or service enterprise provides eco- 
nomic stimulus to such zone and the quality and quantity of such 
stimulus is acceptable to the local governing body or bodies creating the 
enterprise zone. 


History. — Code 1981, § 36-88-4, en- 1, 2017, deleted “and” from the end of 
acted by Ga. L. 1997, p. 1481, § 1; Ga. L. paragraph (a)(1); substituted “; and” for a 
2017, p. 52, § 2/HB 342. period at the end of paragraph (a)(2); and 

The 2017 amendment, effective July added paragraph (a)(3). 


36-88-5. Designation of enterprise zones. 


A local governing body or bodies may designate one or more geo- 
graphic areas as enterprise zones. In such enterprise zone, local ad 
valorem taxes, occupation taxes, license fees, and other local fees and 
taxes, except local sales and use taxes or any combination thereof, may 
be exempted or reduced from applying to qualified business and service 
enterprises in accordance with the provisions of this chapter. A joint 
resolution by a county and one or more municipalities may provide such 
exemptions for jointly designated enterprise zones. Any areas desig- 
nated as an enterprise zone may be redesignated as an enterprise zone 
after the expiration of its initial term as an enterprise zone if the area 
continues to meet the criteria for an enterprise zone contained in this 
chapter. 


History. — Code 1981, § 36-88-5, en- 
acted by Ga. L. 1997, p. 1481, § 1. 
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36-88-6. Criteria for enterprise zone. 


(a) In order to be designated as an enterprise zone, a nominated area 
shall meet at least three of the five criteria specified in subsections (b), 
(c), (d), (e), and (f), or the criteria specified in subsection (g) of this Code 
section. In determining whether an area suffers from poverty, unem- 
ployment, or general distress, the governing body shall use data from 
the most current United States decennial census and from other 
information published by the United States Bureau of the Census, the 
Federal Bureau of Labor Statistics, and the Georgia Department of 
Labor. In determining whether an area suffers from underdevelopment, 
the governing body shall use the data specified in subsection (e) of this 
Code section. The data shall be comparable in point or period of time 
and methodology employed. 


(b) Pervasive poverty shall be evidenced by showing that poverty is 
widespread throughout the nominated area and shall be established by 
using the following criteria: 


(1) The poverty rate shall be determined from the data in the most 
current United States decennial census prepared by the United 
States Bureau of the Census; 


(2) For parcels within the nominated area, the parcels must be 
within or adjacent to a census block group where the ratio of income 
to poverty level for at least 15 percent of the residents shall be less 
than 1.0; 


(3) Census geographic block groups with no population shall be 
treated as having a poverty rate which meets the standards of 
paragraph (2) of this subsection; and 


(4) All parcels of a nominated area must abut and may not contain 
a noncontiguous parcel, unless such nonabutting parcel qualifies 
separately under the criteria set forth under paragraph (2) of this 
subsection. 


(c) Unemployment shall be evidenced by the use of data published by 
the Office of Labor Information Systems of the Georgia Department of 
Labor indicating that the average rate of unemployment for the 
nominated area for the preceding calendar year is at least 10 percent 
higher than the state average rate of unemployment or by evidence of 
adverse economic conditions brought about by significant job disloca- 
tion within the nominated area such as the closing of a manufacturing 
plant or federal facility. 


(d) General distress shall be evidenced by adverse conditions within 
the nominated area other than those of pervasive poverty and unem- 
ployment. Examples of such adverse conditions include, but are not 
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limited to, a high incidence of crime, abandoned or dilapidated struc- 
tures, deteriorated infrastructure, and substantial population decline. 


(e) Underdevelopment shall be evidenced by data indicating devel- 
opment activities, or lack thereof, through land disturbance permits, 
business license fees, building permits, development fees, or other 
similar data indicating that the level of development in the nominated 
area is lower than development activity within the local governing 
body’s jurisdiction. 


(f) General blight within the nominated area shall be evidenced by 
the inclusion of any portion of the nominated area in an urban 
redevelopment area as defined by paragraph (20) of Code Section 
36-61-2 for which an urban redevelopment plan has been adopted by 
the affected governing bodies according to the requirements of Chapter 
61 of this title. 


(g)(1) A nominated area under this subsection shall: 


(A) Be included in an urban redevelopment area as defined by 
paragraph (23) of Code Section 36-61-2; and 


(B) Contain within its borders the site for a redevelopment 
project having a minimum of $400 million in capital investment for 
the redevelopment of an area certified by the commissioner to have 
been chronically underdeveloped for a period of 20 years or more. 


(2) Any nominated area meeting the criteria in paragraph (1) of 
this subsection may be designated as an enterprise zone. Any 
redevelopment project used to qualify an area for designation as an 
enterprise zone under this subsection shall, upon approval of such 
designation, qualify for an exemption of any sales and use tax levied 
within the boundaries of such project. 


(3) Any variation in the sales price of goods and services within 
any redevelopment project used to qualify an area for designation as 
an enterprise zone under this subsection attributable to lease ar- 
rangements between a retailer and the owner of the project shall be 
a permitted practice under Parts 1 and 2 of Article 15 of Chapter 1 of 
Title 10. 


(4) By resolution or ordinance, the local governing body designat- 
ing and creating an enterprise zone under this subsection may assess 
and collect annual enterprise zone infrastructure fees from each 
retailer operating within the boundaries of the project in an amount 
not to exceed, in aggregate, the amount of sales and use tax on 
transactions of such retailer exempted under paragraph (2) of this 
subsection, which fees may be pledged by such local governing body, 
directly or indirectly, as security for revenue bonds issued for devel- 
opment or infrastructure within the enterprise zone. 
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(5) This subsection shall not apply to projects involving or related 


to casino gambling. 


History. — Code 1981, § 36-88-6, en- 
acted by Ga. L. 1997, p. 1481, § 1; Ga. L. 
1999, p. 81, § 36; Ga. L. 2004, p. 939, § 4; 
Ga. L. 2009, p. 182, § 1/HB 427; Ga. L. 
2012, p. 775, § 36/HB 942; Ga. L. 2017, p. 
52, § 3/HB 342. 

The 2017 amendment, effective July 
1, 2017, inserted “, or the criteria specified 


in subsection (g)” near the end of the first 
sentence of subsection (a); and added sub- 
section (g). 

Editor’s notes. — Ga. L. 2004, p. 939, 
§ 6, not codified by the General Assembly, 
provides that the amendment by that Act 
shall be applicable to all taxable years 
beginning on or after January 1, 2004. 


36-88-7. Local ordinances’ effect on enterprise zone. 


(a)(1) Each ordinance adopted by a local government possessing an 
approved enterprise zone, when applicable, shall provide encourage- 
ment and incentives to increase rehabilitation, renovation, restora- 
tion, improvement for new construction for housing and the economic 
viability and profitability of businesses and commerce located within 
such enterprise zones. 


(2) Creation of an enterprise zone shall be consistent with the 
comprehensive plan or plans of the jurisdiction or jurisdictions 
designating the enterprise zone which plan or plans are adopted 
pursuant to Chapter 70 of this title. 


(3) Each local government possessing an enterprise zone may 
review its ordinances to determine which ordinances may have a 
negative effect upon the rehabilitation, renovation, restoration, im- 
provement, or new construction of housing, or the economic viability 
and profitability of businesses and commerce located within an 
enterprise zone. Such local government may waive, amend, or other- 
wise modify such ordinances so as to minimize such adverse effect. 


(b) Nothing in this Code section shall authorize any local govern- 
ment to waive, amend, provide exceptions to or otherwise modify or 
alter any ordinance which is: 


(1) Expressly required to implement or enforce any statutory 
provisions; or 

(2) Designed to protect persons against discrimination on the basis 
of race, color, creed, national origin, sex, age, or handicap. 


(c) Nothing in this Code section shall be construed so as to rescind 
the authority granted to local governments to create, maintain, and 
regulate enterprise zones pursuant to any local enterprise zone law in 
effect on July 1, 1997. 


History. — Code 1981, § 36-88-7, en- 
acted by Ga. L. 1997, p. 1481, § 1. 
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36-88-8. Tax exemption. 


(a)(1) The governing body of a local government or governments 
creating an enterprise zone other than an enterprise zone under 
subsection (g) of Code Section 36-88-6, shall include in the creating 
ordinance a provision to exempt qualifying business and service 
enterprises from state, county, and municipal ad valorem taxes that 
would otherwise be levied on the qualifying business and service 
enterprises not to exceed the following schedule: 


(A) One hundred percent of the property taxes shall be exempt 
for the first five years; 


(B) Eighty percent of the property taxes shall be exempt for the 
next two years; 


(C) Sixty percent of the property taxes shall be exempt for the 
next year; 


(D) Forty percent of the property taxes shall be exempt for the 
next year; and 


(E) Twenty percent of the property taxes shall be exempt for the 
tenth year. 


(2) For any qualifying business or service enterprise, the schedule 
provided for in paragraph (1) of this subsection may begin in any year 
during which an area has an enterprise zone designation. Such tax 
exemption may continue even if the area’s enterprise zone designa- 
tion has terminated. A minimum of five new jobs must be maintained 
for a qualifying business or service enterprise to maintain eligibility 
for the tax exemption provided pursuant to this Code section. 


(b) If the project consists of new residential construction, residential 
rehabilitation, or other rehabilitation of an existing structure and the 
value of the improvement exceeds the value of the land by a ratio of five 
to one, then the exemption schedule in subsection (a) of this Code 
section shall also apply whether or not the project is carried out by a 
qualifying business or service enterprise. 


(c) Inno event shall the value of the property tax exemptions granted 
to qualifying business and service enterprises within an enterprise zone 
created by a city, a county, or both, exceed 10 percent of the value of the 
property tax digest of the creating jurisdiction or jurisdictions. 


History. — Code 1981, § 36-88-8, en- prise zone under subsection (g) of Code 
acted by Ga. L. 1997, p. 1481, § 1; Ga. L. Section 36-88-6,” near the middle of para- 
1999, p. 333, § 2; Ga. L. 2004, p. 939, § 5; graph (a)(1); and substituted “tenth year” 


Ga. L. 2017, p. 52, § 4/HB 342. for “last year” near the end of subpara- 
The 2017 amendment, effective July graph (a)(1)(E). 
1, 2017, inserted “other than an enter- Cross references. — Tax credits for 
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business enterprises in less developed ar- provides that the amendment by that Act 

eas, § 48-7-40.1. shall be applicable to all taxable years 
Editor’s notes. — Ga. L. 2004, p. 939, beginning on or after January 1, 2004. 

§ 6, not codified by the General Assembly, 


36-88-9. Other tax incentives; reporting. 


(a) In addition to other incentives, the local governing body or bodies 
creating an enterprise zone may include in the creating ordinance an 
exemption or abatement from occupation taxes, regulatory fees, build- 
ing inspection fees, and other fees that would otherwise have been 
imposed on a qualifying business. Such governing bodies may grant any 
of these incentives either when the enterprise is initially created or by 
subsequent resolution making such incentives applicable to an existing 
enterprise zone. 


(b) Local governments shall report designations of enterprise zones 
to the department, providing sufficient information to identify at a 
minimum the geographic boundaries of the zones, the specific fees and 
taxes to be exempted or abated, and the beginning and end dates of the 
designation period. The time and manner of reporting shall be deter- 
mined by the department. 


History. — Code 1981, § 36-88-9, en- 
acted by Ga. L. 1997, p. 1481, § 1. 


36-88-10. Time limitations. 


An area designated as an enterprise zone shall remain in existence 
for ten years from the first day of the calendar year immediately 
following its designation as an enterprise zone; provided, however, that 
an area designated as an enterprise zone under subsection (g) of Code 
Section 36-88-6 shall remain in existence for 30 years from such day or 
until the redevelopment project required in subparagraph (g)(1)(B) of 
Code Section 36-88-6 is complete and any revenue bonds issued under 
paragraph (4) of subsection (g) of Code Section 36-88-6 are retired, 
whichever first occurs. Municipal and county governments may enter 
into agreements with qualifying business or service enterprises in 
designated enterprise zones to provide for modification or termination 
of the tax and fee exemptions and abatements. Property tax incentives 
available to a qualified business or service enterprise in an enterprise 
zone shall remain in effect for the full ten-year period established by 
Code Section 36-88-8, regardless of the termination of the designation 
of the enterprise zone. 


History. — Code 1981, § 36-88-10, en- The 2017 amendment, effective July 


acted by Ga. L. 1997, p. 1481, § 1; Ga. L. 1, 2017, added the proviso at the end of 
2017, p. 52, § 5/HB 342. the first sentence. 
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CHAPTER 89 


HOMEOWNER TAX RELIEF GRANTS 


Sec. 

36-89-1. Definitions. 

36-89-2. Appropriation; purpose. 

36-89-3. Appropriation to specify 
amount and eligible assessed 
value; procedures. 

36-89-4. Procedure for allotment; condi- 
tions of grant; taxpayer notice. 

Code Commission notes. — Ga. L. 


2000, p. 486, § 1 enacted a Chapter 89 of 
Title 36, consisting of Code Section 
36-89-1. Pursuant to Code Section 28-9-5, 
in 2000, that Code section was redesig- 
nated as Code Section 36-80-20. 

Editor’s notes. — Ga. L. 1999, p. 273, 


Sec. 

36-89-5. Administration; rules and reg- 
ulations; excess funds. 

36-89-6. Recovery of erroneous or illegal 


credit. 


1999, p. 1267, § 1 also enacted a chapter 
originally designated as this chapter 
which was redesignated as Chapter 90 of 
Title 36. 

Law reviews. — For note on 1999 
enactment of this chapter, see 16 Ga. St. 
U. L. Rev. 177 (1999). 


§ 1 enacted this chapter; however, Ga. L. 


36-89-1. Definitions. 


As used in this chapter, the term: 
(1) “Applicable rollback” means a: 


(A) Rollback of an ad valorem tax millage rate pursuant to 
subsection (a) of Code Section 48-8-91 in a county or municipality 
that levies a local option sales tax; 


(B) Rollback of an ad valorem tax millage rate pursuant to 
subparagraph (c)(2)(C) of Code Section 48-8-104 in a county or 
municipality that levies a homestead option sales tax; 


(C) Subtraction from an ad valorem millage rate pursuant to 
Code Section 20-2-334 in a local school system that receives a state 
school tax credit; 


(D) Reduction of an ad valorem tax millage rate pursuant to the 
development of a service delivery strategy under Code Section 
36-70-24; and 


(E) Reduction of an ad valorem tax millage rate pursuant to 
paragraph (2) of subsection (a) of Code Section 33-8-8.3 in a county 
that collects insurance premium tax. 


(2) “County millage rate” means the net ad valorem tax millage 
rate, after deducting applicable rollbacks, levied by a county for 
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county purposes and applying to qualified homesteads in the county, 
including any millage levied for those special districts reported on the 
2004 ad valorem tax digest certified to and received by the state 
revenue commissioner on or before December 31, 2004, but not 
including any millage levied for purposes of bonded indebtedness and 
not including any millage levied on behalf of a county school district 
for educational purposes. 


(3) “Eligible assessed value” means a certain stated amount of the 
assessed value of each qualified homestead in the state. The amount 
of the eligible assessed value for any given year shall be fixed in that 
year’s General Appropriations Act. 


(4) “Fiscal authority” means the individual authorized to collect ad 
valorem taxes for a county or municipality which levies ad valorem 
taxes. 


(5) “Municipal millage rate” means the net ad valorem tax millage 
rate, after deducting applicable rollbacks, levied by a municipality for 
municipal purposes and applying to qualified homesteads in the 
municipality, including any millage levied for those special tax 
districts reported on the 2004 City and Independent School Millage 
Rate Certification certified to and received by the state revenue 
commissioner on or before December 31, 2004, but not including any 
millage levied for purposes of bonded indebtedness and not including 
any millage levied on behalf of an independent school district for 
educational purposes. 


(6) “Qualified homestead” means a homestead qualified for any 
exemption, state, county, or school, authorized under Code Section 
48-5-44. 


(7) “School millage rate” means the net ad valorem tax millage 
rate, after deducting applicable rollbacks, levied on behalf of a county 
or independent school district for educational purposes and applying 
to qualified homesteads in the county or independent school district, 
not including any millage levied for purposes of bonded indebtedness 
and not including any millage levied for county or municipal pur- 
poses. 


(8) “State millage rate” means the state millage levy. 


History. — Code 1981, § 36-89-1, en- § 9, not codified by the General Assembly, 
acted by Ga. L. 1999, p. 273, § 1; Ga. L. provided that the Act shall be applicable 
2002, p. 1031, § 4; Ga. L. 2005, p. 138, to all taxable years beginning on or after 
§ 1/HB 116; Ga. L. 2006, p. 72, § 36/SB January 1, 2002. 

465. Ga. L. 2005, p. 138, § 3/HB 116, not 

Editor’s notes. — Ga. L. 2002, p. 1031, codified by the General Assembly, pro- 
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vides that the 2005 amendment applies to 
all taxable years beginning on or after 
January 1, 2005. 


HOMEOWNER TAX RELIEF GRANTS 


36-89-3 


36-89-2. Appropriation; purpose. 


In each year, the General Assembly shall appropriate funds for 
homeowner tax relief grants to counties, municipalities, and county or 
independent school districts in order to provide for more effective 
regulation and management of the finance and fiscal administration of 
the state and pursuant to and in furtherance of the provisions of Article 
II, Section IX, Paragraph II(c) of the Constitution; Article VII, Section 
III, Paragraph III of the Constitution; Article VIII, Section I, Paragraph 


I of the Constitution; and other provisions of the Constitution. 


History. — Code 1981, § 36-89-2, en- 
acted by Ga. L. 1999, p. 273, § 1; Ga. L. 
2002, p. 1031, § 5; Ga. L. 2003, p. 665, 
§ 45; Ga. L. 2012, p. 775, § 36/HB 942. 

Editor’s notes. — Ga. L. 2002, p. 1031, 
§ 9, not codified by the General Assembly, 
provided that the Act shall be applicable 
to all taxable years beginning on or after 


Ga. L. 2003, p. 665, § 1, not codified by 
the General Assembly, provides that: 
“This Act shall be known and may be cited 
as the ‘State and Local Tax Revision Act of 
2003.” 

Law reviews. — For note on the 2003 
amendment to this Code section, see 20 
Ga. St. U. L. Rev. 233 (2003). 


January 1, 2002. 


36-89-3. Appropriation to specify amount and eligible assessed 
value; procedures. 


(a) In the fiscal year ending on June 30, 2009, the General Assembly 
shall appropriate to the Department of Revenue funds to provide 
homeowner tax relief grants to counties, municipalities, and county or 
independent school districts. When funds are so appropriated, the 
General Appropriations Act shall specify the amount appropriated and 
the eligible assessed value of each qualified homestead in the state for 
the specified tax year, which eligible assessed value shall, subject to 
annual appropriation by the General Assembly, be not less than that 
specified in the Fiscal Year 2004 General Appropriations Act. If for any 
reason the amount appropriated in the General Appropriations Act is 
insufficient to fund the eligible assessed value stated in the General 
Appropriations Act, the amount appropriated may be adjusted in 
amendments to the General Appropriations Act. If the amount appro- 
priated in the General Appropriations Act is sufficient to fund the 
eligible assessed value stated in the General Appropriations Act, that 
amount shall not be reduced or withdrawn for any reason. 


(b) In the fiscal year ending on June 30, 2009, the General Assembly 
shall appropriate to the Department of Revenue funds to provide 
homeowner tax relief grants to counties, municipalities, and county or 
independent school districts. When funds are so appropriated, the 
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supplemental appropriation bill shall specify the amount appropriated 
and the eligible assessed value of each qualified homestead in the state 
for the specified tax year. If for any reason the amount appropriated in 
the supplemental appropriation bill is insufficient to fund the eligible 
assessed value stated in the supplemental appropriation bill, the 
amount appropriated is authorized to be, but is not required to be, 
adjusted in the General Appropriations Act for the next succeeding 
fiscal year. If the amount appropriated in the General Appropriations 
Act is sufficient to fund the eligible assessed value stated in the General 
Appropriations Act, that amount shall not be reduced or withdrawn for 
any reason. 


(c) Subject to the limitations of subsection (d) of this Code section, in 
each fiscal year beginning on or after July 1, 2009, the General 
Assembly shall appropriate to the Department of Revenue funds to 
provide homeowner tax relief grants to counties, municipalities, and 
county or independent school districts. When funds are so appropriated, 
the supplemental appropriation bill shall specify the amount appropri- 
ated and the eligible assessed value of each qualified homestead in the 
state for the specified tax year. If for any reason the amount appropri- 
ated in the supplemental appropriation bill is insufficient to fund the 
eligible assessed value stated in the supplemental appropriation bill, 
the amount appropriated is authorized to be, but is not required to be, 
adjusted in the General Appropriations Act for the next succeeding 
fiscal year. If the amount appropriated in the General Appropriations 
Act is sufficient to fund the eligible assessed value stated in the General 
Appropriations Act, that amount shall not be reduced or withdrawn for 
any reason. 


(d)(1) As used in this subsection, the term “budget report” means the 
budget report prepared pursuant to Code Section 45-12-74. 


(2) For each fiscal year beginning on or after July 1, 2009, no funds 
shall be appropriated under subsection (c) of this Code section in any 
supplemental appropriation bill or General Appropriations Act unless 
the amount of estimated total revenues available for appropriation 
enumerated in the budget report for the current fiscal year exceeds 
the amount of estimated total revenues available for appropriation 
enumerated in the budget report for the most recent fiscal year in 
which homeowner tax relief grant funds were appropriated by 3 
percent plus the percent change in the rate of economic inflation on 
individual taxpayers as determined under the Consumer Price Index 
for all urban consumers published by the Bureau of Labor Statistics 
of the United States Department of Labor. 


(e) When funds are appropriated as provided in this Code section, 
each fiscal authority shall follow the procedures specified in Code 
Section 36-89-4. When funds are not appropriated, each fiscal authority 
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shall not follow the procedures specified in Code Section 36-89-4 and 
shall not include a notice on each tax bill regarding the unavailability 


of the credit. 


History. — Code 1981, § 36-89-3, en- 
acted by Ga. L. 1999, p. 273, § 1; Ga. L. 
2002, p. 1031, § 6; Ga. L. 2003, p. 665, 
§ 46; Ga. L. 2009, p. 1, § 1/HB 143; Ga. L. 
2010, p. 878, § 36/HB 1387. 

Editor’s notes. — Ga. L. 2002, p. 1031, 
§ 9, not codified by the General Assembly, 
provided that the Act shall be applicable 
to all taxable years beginning on or after 
January 1, 2002. 


Ga. L. 2003, p. 665, § 1, not codified by 
the General Assembly, provides that: 
“This Act shall be known and may be cited 
as the ‘State and Local Tax Revision Act of 
2003.” 

Law reviews. — For note on the 2003 
amendment to this Code section, see 20 
Ga. St. U. L. Rev. 233 (2003). 


36-89-4. Procedure for allotment; conditions of grant; taxpayer 


notice. 


(a)(1) When funds are appropriated as provided in Code Section 
36-89-38, such grants shall be allotted to each county, municipality, 
and county or independent school district in the state as follows: 


(A) Immediately following the actual preparation of ad valorem 
property tax bills, each county fiscal authority shall notify the 
Department of Revenue of the total amount of tax revenue which 
would be generated by applying the sum of the state and county 
millage rates to the eligible assessed value of each qualified 
homestead in the county. The total amount of actual tax credits, so 
calculated, given to all qualified homesteads in the county shall be 
the amount of the grant to that county; 


(B) Immediately following the actual preparation of ad valorem 
property tax bills, each county or independent school district’s 
fiscal authority shall notify the Department of Revenue of the total 
amount of tax revenue which would be generated by applying the 
school millage rate to the eligible assessed value of each qualified 
homestead in the county or independent school district. The total 
amount of actual tax credits, so calculated, given to all qualified 
homesteads in the county or independent school district shall be 
the amount of the grant to that county or independent school 


district; and 


(C) Immediately following the actual preparation of ad valorem 
property tax bills, each municipality’s fiscal authority shall notify 
the Department of Revenue of the total amount of tax revenue 
which would be generated by applying the municipal millage rate 
to the eligible assessed value of each qualified homestead in the 
municipality. The total amount of actual tax credits, so calculated, 
given to all qualified homesteads in the municipality shall be the 
amount of the grant to that municipality. 
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(2) Credit amounts computed under paragraph (1) of this subsec- 
tion shall be applied to reduce the otherwise applicable tax liability 
on a dollar-for-dollar basis, but the credit granted shall not in any 
case exceed the amount of the otherwise applicable tax liability after 
the granting of all applicable homestead exemptions except for any 
homestead exemption under Article 2A of Chapter 8 of Title 48, the 
“Homestead Option Sales and Use Tax Act,” as amended, and after 
the granting of all applicable millage rollbacks. 


(b) The grant of funds to each county shall be conditioned on the 
county’s fiscal authority reducing each qualified homestead’s otherwise 
applicable liability for county taxes for county purposes by a credit 
amount calculated in subparagraph (a)(1)(A) of this Code section. 


(c) The grant of funds to each county or independent school district 
shall be conditioned on the county or independent school district’s fiscal 
authority reducing each qualified homestead’s otherwise applicable 
liability for school taxes by a credit amount calculated in subparagraph 
(a)(1)(B) of this Code section. 


(d) The grant of funds to each municipality shall be conditioned on 
the municipality’s fiscal authority reducing each qualified homestead’s 
otherwise applicable liability for municipal taxes by a credit amount 
calculated in subparagraph (a)(1)(C) of this Code section. 


(e) Each fiscal authority shall show the credit amount on the tax bill, 
together with a prominent notice in substantially the following form: 
“This reduction in your bill is the result of homeowner’s tax relief 
enacted by the Governor and the General Assembly of the State of 
Georgia.” 


History. — Code 1981, § 36-89-4, en- § 9, not codified by the General Assembly, 
acted by Ga. L. 1999, p. 273, § 1; Ga. L. provided that the Act shall be applicable 
2000, p. 424, § 1; Ga. L. 2002, p. 1031, to all taxable years beginning on or after 
8 7. January 1, 2002. 

Editor’s notes. — Ga. L. 2002, p. 1031, 


36-89-5. Administration; rules and regulations; excess funds. 


(a) The state revenue commissioner shall administer this chapter 
and shall adopt rules and regulations for the administration of this 
chapter, including specific instructions to local governments. The state 
revenue commissioner may adopt procedures for partial or installment 
distribution of grants when the commissioner determines that a full 
distribution will only result in the necessity of return of funds under 
subsection (b) of this Code section. 


(b) If any excess funds remain from the funds granted to any county, 
municipality, or county or independent school district under this 
chapter, after the county, municipality, or county or independent school 
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district complies with the credit requirements of Code Section 36-89-4, 
such excess funds shall be returned by the county, municipality, or 
county or independent school district to the Department of Revenue. 


History. — Code 1981, § 36-89-5, en- 
acted by Ga. L. 1999, p. 273, § 1; Ga. L. 
2002, p. 1031, § 8; Ga. L. 2008, p. 324, 
§ 386/SB 455. 

Editor’s notes. — Ga. L. 2002, p. 1031, 


§ 9, not codified by the General Assembly, 
provided that the Act shall be applicable 
to all taxable years beginning on or after 
January 1, 2002. 


36-89-6. Recovery of erroneous or illegal credit. 


Any credit under this chapter which is erroneously or illegally 
granted shall be recoverable by the political subdivision granting such 
credit in the same manner as any other delinquent tax. 


History. — Code 1981, § 36-89-6, en- 


acted by Ga. L. 1999, p. 273, § 1. 
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CHAPTER 90 
LOCAL GOVERNMENT CABLE FAIR COMPETITION 


Sec. Sec. 

36-90-1. Short title. 36-90-4. Accounting methods regarding 
36-90-2. Definitions. the cost of providing service; 
36-90-3. Notifications to private provid- cross-subsidization prohibited. 


ers before authorizing public 36-90-5. Franchise agreements. 
provider; feasibility analysis 36-90-6. Price or rate charges by public 
and specific findings required; providers. 

components of business plan; 36-90-7. Open meetings and records. 
public hearings; requirements 36-90-8. Immunity of local governments 
of ordinance or resolution. from antitrust liability. 


Code Commission notes. — Pursuant Law reviews. — For note on 1999 
to Code Section 28-9-5, in 1999, this chap- enactment of this chapter, see 16 Ga. St. 
ter, originally designated as Chapter 89 of U. L. Rev. 183 (1999). 

Title 36, was redesignated as Chapter 90 
of Title 36. 


36-90-1. Short title. 


This chapter shall be known and may be cited as the “Local Govern- 
ment Cable Fair Competition Act of 1999.” 


History. — Code 1981, § 36-90-1, en- 
acted by Ga. L. 1999, p. 1267, § 1. 


36-90-2. Definitions. 


As used in this chapter, the term: 


(1) “Authorization” means the official act of a franchising authority 
to allow a public provider to deliver service. 


(2) “Cable service” means: 


(A) The one-way transmission to subscribers of (i) video pro- 
gramming or (ii) other programming service; and 


(B) Subscriber interaction, if any, which is required for the 
selection or use of such video programming or other programming 
service. 


(3) “Capital costs” means all costs of providing a service which are 
capitalized in accordance with generally accepted governmental 
accounting principles. 
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(4) “Cross-subsidization” or “cross-subsidize” means the payment 
of any item of direct or indirect costs of providing a service which is 
not accounted for in the full cost accounting of providing the service. 


(5) “Direct costs” means those expenses of a public provider which 
are directly attributable to the provision of a service that would be 
eliminated if the provision of said service were discontinued. 


(6) “FCC” means the Federal Communications Commission. 


(7) “Franchising authority” means any governmental entity which 
is empowered by law to grant a franchise and which is also a public 
provider. 


(8) “Full-cost accounting” means the accounting for all costs in- 
curred by a public provider in providing a service, including all direct 
and indirect costs, as required by this chapter. In preparation of such 
accounting, a public provider shall utilize cost accounting standards 
promulgated by the federal Costs Accounting Standards Board of the 
federal Office of Management and Budget so as to assure that all 
direct and indirect costs are included. 


(9) “Generally accepted governmental accounting principles” 
means the accounting standards promulgated from time to time by 
the Governmental Accounting Standards Board. 


(10) “Indirect costs” means any costs identified with two or more 
services or other public provider functions and which are not directly 
identified with a single service. Indirect costs may include, but are 
not limited to, administration, accounting, personnel, purchasing, 
legal, and other staff or departmental support. Indirect costs shall be 
allocated to two or more services in proportion to the relative burden 
each respective service places upon the cost category. 


(11) “Private provider” means any person, firm, partnership, cor- 
poration, or association offering service, other than a public provider. 


(12) “Public provider” means any county, municipal corporation, or 
other political subdivision of the state which provides service; any 
authority or instrumentality acting on behalf of or for the benefit of 
any county, municipal corporation, or other political subdivision of 
the state which provides service; and any authority or instrumental- 
ity created by the state which provides service. 


(13) “Service” means cable service provided by a private provider 
or a public provider. 


(14) “Subscriber” means any private person lawfully receiving any 
cable service provided by a private or public provider by means of or 
in connection with a cable system. 
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History. — Code 1981, § 36-90-2, en- 
acted by Ga. L. 1999, p. 1267, § 1; Ga. L. 
2004, p. 990, § 2. 


36-90-3. Notifications to private providers before authorizing 
public provider; feasibility analysis and specific find- 
ings required; components of business plan; public 
hearings; requirements of ordinance or resolution. 


(a) Before a franchising authority may begin the authorization 
process of permitting a public provider to deliver service, the franchis- 
ing authority must notify each private provider serving the targeted 
market that the franchising authority intends to begin the process of 
authorizing a public provider to provide cable service. The notice must 
state that the private provider is not meeting the present and future 
needs of the community and shall set forth each such unmet need 
separately and fully in order that the private provider may reasonably 
ascertain the scope and nature of the issues identified by the franchis- 
ing authority. The franchising authority must allow each private 
provider 30 days to present a plan to address the identified needs not 
being met, including a reasonable period of time to implement the plan. 
Neither the notification nor response to the notification provided for in 
this subsection shall affect the franchise agreement between a private 
provider and a franchising authority. 


(b) If the franchising authority does not accept the private provider’s 
plan to address the identified issues submitted as provided in subsec- 
tion (a) of this Code section, the franchising authority shall then 
conduct an independent feasibility analysis and require the public 
provider to prepare a business plan to provide service. Such business 
plan shall set forth assumptions and specific findings as to: 


(1) The cable service market share to be obtained by the public 
provider over a four-year period; 


(2) The programming service offerings; 


(3) Reasonable projections, for a period of at least four years, of the 
revenue and the direct, indirect, and imputed operating costs of 
providing service; 


(4) The equipment needed to provide the service; 


(5) The source and adequacy of the total direct and indirect capital 
to construct and operate the proposed system; 


(6) The repayment of the debt service, including the length of 
payback of the principal debt; 


(7) A cost-benefit analysis that shows a range of assumptions 
relating to market penetration rates, subscription rates, operating 
costs, and capital outlay; 
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(8) Assumptions as to programming costs; 


(9) Assumptions as to actual or potential competition from all 
other providers; 


(10) The allocation of costs between the public provider and other 
municipal operations; and 


(11) The ability to address the issues cited in the notice to the 
private providers specified in subsection (a) of this Code section. 


(c) In order for the business plan provided for in subsection (b) of this 
Code section to be adopted and the process to move forward, the 
business plan shall include, at a minimum, the following components: 


(1) The total homes passed, provided that such shall be certified by 
the appropriate official responsible for municipal tax or census; 


(2) Cable service basic penetration, estimated subscribers, and 
total homes passed, provided that such shall be reflective of the 
market analysis and not presume a penetration achieved by the 
fourth year of operation in excess of 40 percent without full indepen- 
dent verification; 


(3) The overall estimated revenue takeout per home, provided that 
the same shall not exceed by more than 5 percent the amount being 
achieved by the private provider as developed from such publicly 
available information as franchise fee reports; 


(4) The estimated miles of cable plant, provided that such shall be 
determined based on an actual survey conducted by public works 
employees and certified as to method and findings by a responsible 
supervisor; 


(5) The average construction cost per cable service subscriber or 
cable plant mile or both, provided that such shall be based on an 
estimate provided by an independent supplier; and 


(6) Adefinitive plan for the servicing of any capital utilized to fund 
the construction and operation of the cable system, including a 
reasonable payback period at an interest rate reflective of the public 
market and the inherent risks of the business. 


(d) Prior to granting the authorization to the public provider, the 
franchising authority shall conduct at least two public hearings held at 
least two weeks apart. The public provider shall publish its business 
plan in its entirety and provide a complete copy to each private provider 
at least 30 days before the first public hearing. Such notice shall state 
that the business plan prepared by the public provider is available for 
public inspection each business day prior to the authorization and shall 
state the location where such inspection may be made. Notice of the 
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time, place, and date of each hearing shall be published in a newspaper 
of general circulation within the jurisdiction of the county or munici- 
pality once a week for the two weeks preceding the week in which the 
hearing is to be held. In addition, the private provider shall be given 
two weeks’ written notice of the proposed hearing. 


(e) Any authorization by the franchising authority shall be by 
passage of an ordinance or resolution and must: 


(1) Find that the public provider possesses satisfactory financial 
and technical capability to be a public provider; 


(2) Set forth the terms and conditions with respect to franchise 
terms and conditions, conditions of access to public property, and pole 
attachment; and 


(3) Adopt the business plan. 


History. — Code 1981, § 36-90-3, en- 
acted by Ga. L. 1999, p. 1267, § 1; Ga. L. 
2004, p. 990, § 3. 


36-90-4. Accounting methods regarding the cost of providing 
service; cross-subsidization prohibited. 


On and after January 1, 2000, each public provider shall prepare and 
maintain records in accordance with generally accepted governmental 
accounting principles which record the full cost accounting of providing 
service. Such records shall show the amount and source of capital, 
including working capital, utilized in providing service. Nothing con- 
tained in this chapter shall preclude a public provider utilizing capital 
from any lawful source, including the public provider’s general funds, 
provided that the reasonable cost of such capital is accounted for as a 
cost of providing the service. No public provider shall cross-subsidize 
the costs of providing service. A public provider shall impute into its 
indirect costs of providing service an amount for franchise fees, regu- 
latory fees, occupation taxes, pole attachment fees, and ad valorem 
property taxes, calculated in the same manner as such amounts are 
calculated for any private provider paying such costs to the public 
provider in the same service area. 


History. — Code 1981, § 36-90-4, en- 
acted by Ga. L. 1999, p. 1267, § 1. 


36-90-5. Franchise agreements. 


(a) In providing service, a public provider shall not employ terms 
more favorable or less burdensome than those imposed by the public 
provider upon any private provider providing the same service within 
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its jurisdiction with respect to franchise terms and conditions, condi- 
tions of access to public property, and pole attachment. 


(b) A franchising authority shall not impose or enforce any local 
regulation on any private provider which is not also made applicable to 
any competing public provider, nor shall a franchising authority dis- 
criminate between a public provider and private provider. 


(c) A public provider may not unreasonably withhold a request by a 
private provider to transfer, modify, or renew its existing franchise in 
accordance with the terms of the franchise and in accordance with the 
provisions of 47 U.S.C. Section 537, 47 U.S.C. Section 545, and 47 
U.S.C. Section 546. 


(d) In any action by a franchising authority to enforce any term or 
condition of a franchise agreement, a violation of this Code section by 
the public provider with respect to such respective term or condition 
shall be a defense in such action. 


(e) Nothing contained in this Code section shall be interpreted to 
limit the authority of the public provider, as the franchising authority, 
to collect franchise fees, control and regulate its streets and public 
ways, or enforce its powers to provide for the public health, safety, and 
welfare. 


History. — Code 1981, § 36-90-5, en- 
acted by Ga. L. 1999, p. 1267, § 1. 


36-90-6. Price or rate charges by public providers. 


On and after January 1, 2000, a public provider shall offer service at 
a price or rate to each subscriber which is either (1) equal to or greater 
than the price or rate for comparable service of competing private 
providers or (2) equal to or greater than the incremental direct and 
indirect costs of providing service to such subscriber. If, however, such 
service is required by state or federal law or regulation to be offered as 
a subsidized service, the funds to cover any deficiency in such costs 
shall be identified in the full cost accounting of such service. 


History. — Code 1981, § 36-90-6, en- 
acted by Ga. L. 1999, p. 1267, § 1. 


36-90-7. Open meetings and records. 
All meetings and records of public providers of a service shall be 
subject to the Georgia public records and public meetings laws con- 


tained, respectively, in Article 4 of Chapter 18 of Title 50 and Chapter 
14 of Title 50. 


1383 


36-90-7 LOCAL GOVERNMENT 36-90-8 


History. — Code 1981, § 36-90-7, en- 
acted by Ga. L. 1999, p. 1267, § 1. 


36-90-8. Immunity of local governments from antitrust liability. 


The immunity from antitrust liability afforded to local governments 
by the provisions of Code Sections 36-65-1 and 36-65-2 shall not apply 
to public providers in the offering and providing of services as defined 
in this chapter; and public providers shall be subject to applicable 
antitrust liabilities, subject, however, to the provisions of the federal 
Local Government Antitrust Act of 1984, 15 U.S.C. Sections 34-36. 


History. — Code 1981, § 36-90-8, en- 
acted by Ga. L. 1999, p. 1267, § 1. 
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T.36, C.91 


CHAPTER 91 


PUBLIC WORKS BIDDING 


Article 1 
General Provisions 


Sec. 
36-91-1. 
36-91-2. 


Short title. 
Definitions. 


Article 2 


Contracting and Bidding 
Requirements 


36-91-20. Written contract required; ad- 
vertising; competitive sealed 
bidding; timing of adden- 
dums; prequalification. 
Competitive award require- 
ments. 

Exceptions; use of inmate la- 
bor; emergency situations. 
Prohibition of disqualification 
of otherwise qualified bidder 
from bid or proposal or 
prequalification based upon 
lack of previous experience; 
conditions. 

Liquidated damages and 
other incentive provisions for 
project completion. 


Article 3 
Bonds 
Part 1 


36-91-21. 
36-91-22. 


36-91-23. 


36-91-24. 


GENERAL PROVISIONS 


36-91-40. Approval and filing of bonds 
with treasurer. 

No bid bond required under 
certain circumstances. 


36-91-42 through 36-91-45. Redesignated. 
Part 2 


36-91-41. 


Bip Bonns 


36-91-50. Projects requiring bid bonds; 
revocation of bids; surety. 
Cash in lieu of bid bonds; let- 
ters of credit. 

Bid and bidder defined; with- 
drawal of bids for appreciable 
errors; resubmission. 


36-91-51. 


36-91-52. 


Sec. 

36-91-53. Affiliated corporation defined; 
forfeit of security by affiliated 
corporation. 

36-91-54. Action on breach of bond. 

Part 3 
PERFORMANCE Bonps 

36-91-70. Requirement of performance 
bonds. 

36-91-71. Acceptable substitutes for 
bond. 

36-91-72. Action on performance bond. 


36-91-73 through 36-91-75. Redesignated. 
Part 4 


PayMENT Bonps 


36-91-90. Requirement for payment 
bonds. 

36-91-91. Liability of contracting party 
to subcontractors for noncom- 
pliance. 

36-91-92. Notice of commencement. 

36-91-93. Rights of persons protected by 
payment bond or security de- 
posit; governmental entity 
not a party. 

36-91-94. Providing copy of bond or se- 
curity deposit agreement. 

36-91-95. Time limitation. 

Article 4 
Bidding for Government Works 
Projects 


36-91-100. Definitions. 

36-91-101. Authority to enter into con- 
tracts; costs; grants or loans; 
eminent domain. 

Planning, finance, construc- 
tion, acquisition, leasing, op- 
eration, and maintenance of 
projects; implementation; lob- 
bying restrictions. 


Article 5 


Partnership for Public Facilities 
and Infrastructure 


36-91-110. Definitions. 


36-91-102. 
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Sec. Sec. 
36-91-111. Creation of Partnership for 36-91-116. Default and remedies. 

Public Facilities and Infra- 36-91-117. Powers. 

structure Act Guidelines 36-91-118. Sovereign or official immu- 

Committee; membership; nity. 

terms; allowances; duties; 36-91-119. Article inapplicable to local 

support. government procurement via 
36-91-112. Model guidelines. competitive sealed bidding; 
36-91-113. Unsolicited proposals. article inapplicable to certain 
36-91-114. Approval process. transportation projects; pub- 
36-91-115. Comprehensive agreement. lic meeting requirements. 

Cross references. — State, county, 
and municipal road systems, § 32-4-1 et 
seq. 
ARTICLE 1 
GENERAL PROVISIONS 


RESEARCH REFERENCES 


ALR. — Conspiracy or combination to 
prevent actual competition in bids for 
public work as affecting contract for the 
work or recovery therefor, 62 A.L.R. 224. 

Validity of contract for material pat- 
ented or held in monopoly where letting to 
lowest bidder is required, 77 A.L.R. 702. 

Power of municipality to fix specific 
scale of wages or hours for employees of 
contractors or subcontractors for munici- 
pal contracts, 81 A.L.R. 349; 129 A.L.R. 
763. 

Differences in character or quality of 
materials, articles, or work as affecting 


36-91-1. Short title. 


acceptance of bid for public contract, 27 
A.L.R.2d 917. 

Contract for personal services as within 
requirement of submission of bids as con- 
dition of public contract, 15 A.L.R.3d 733. 

Right of municipal corporation to re- 
cover back from contractor payments 
made under contract violating competi- 
tive bidding statute, 33 A.L.R.3d 397. 

Validity, construction, and effect of re- 
quirement under state statute or local 
ordinance giving local or locally qualified 
contractors a percentage preference in de- 
termining lowest bid, 89 A.L.R.4th 587. 


This chapter shall be known and may be cited as the “Georgia Local 
Government Public Works Construction Law.” 


History. — Code 1981, § 36-91-1, en- 
acted by Ga. L. 2001, p. 820, § 12. 

Cross references. — Contracts for 
public works, T. 13, C. 10. 

Editor’s notes. — Ga. L. 2001, p. 820, 
§ 12, effective July 1, 2001, redesignated 
former Code Section 36-91-1 as present 
Code Section 36-91-2. 


Law reviews. — For article, “General 
Overview of Procurement Process,” see 10 
Ga. St. B. J. 12 (2005). For article, “Con- 
struction Law,” see 70 Mercer L. Rev. 51 
(2018). 
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36-91-2 


JUDICIAL DECISIONS 


Mandamus. — Based on the Georgia 
legislature’s explicitly stated intention in 
the Georgia Local Government Public 
Works Construction Law, O.C.G.A. 
§ 36-91-1 et seq., that local laws and 
ordinances controlled the manner of the 
city’s execution of and entry into con- 
tracts, a contractor was not entitled to a 
writ of mandamus requiring the city to 


36-91-2. Definitions. 


execute a contract in the city’s favor, as 
neither the mayor nor the city council 
exercised their discretionary authority to 
approve any award that might or might 
not have resulted from the competitive 
sealed proposals process. Duty Free Air & 
Ship Supply Co./Franklin Wilson Airport 
Concession, Inc. v. City of Atlanta, 282 Ga. 
173, 646 S.E.2d 48 (2007). 


As used in this chapter, the term: 


(1) “Alternate bids” means the amount stated in the bid or proposal 
to be added to or deducted from the amount of the base bid or base 
proposal if the corresponding change in project scope or alternate 
materials or methods of construction is accepted. 


(2) “Base bid” or “base proposal” means the amount of money 
stated in the bid or proposal as the sum for which the bidder or 
proposer offers to perform the work. 


(3) “Bid bond” means a bond with good and sufficient surety or 
sureties for the faithful acceptance of the contract payable to, in favor 
of, and for the protection of the governmental entity for which the 
contract is to be awarded. 


(4) “Change order” means an alteration, addition, or deduction 
from the original scope of work as defined by the contract documents 
to address changes or unforeseen conditions necessary for project 
completion. 


(5) “Competitive sealed bidding” means a method of soliciting 
public works construction contracts whereby the award is based upon 
the lowest responsive, responsible bid in conformance with the 
provisions of subsection (b) of Code Section 36-91-21. 


(6) “Competitive sealed proposals” means a method of soliciting 
public works contracts whereby the award is based upon criteria 
identified in a request for proposals in conformance with the provi- 
sions of subsection (c) of Code Section 36-91-21. 


(7) “Emergency” means any situation resulting in imminent dan- 
ger to the public health or safety or the loss of an essential govern- 
mental service. 


(8) “Governing authority” means the official or group of officials 
responsible for governance of a governmental entity. 
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(9) “Governmental entity” means a county, municipal corporation, 
consolidated government, authority, board of education, or other 
public board, body, or commission but shall not include any authority, 
board, department, or commission of the state, or a public transpor- 
tation agency as defined by Chapter 9 of Title 32. 


(10) “Payment bond” means a bond with good and sufficient surety 
or sureties payable to the governmental entity for which the work is 
to be done and intended for the use and protection of all subcontrac- 
tors and all persons supplying labor, materials, machinery, and 
equipment in the prosecution of the work provided for in the public 
works construction contract. 


(11) “Performance bond” means a bond with good and sufficient 
surety or sureties for the faithful performance of the contract and to 
indemnify the governmental entity for any damages occasioned by a 
failure to perform the same within the prescribed time. Such bond 
shall be payable to, in favor of, and for the protection of the 
governmental entity for which the work is to be done. 


(12) “Public works construction” means the building, altering, 
repairing, improving, or demolishing of any public structure or 
building or other public improvements of any kind to any public real 
property other than those projects covered by Chapter 4 of Title 32 or 
by Chapter 37 of Title 50. Such term does not include the routine 
operation, repair, or maintenance of existing structures, buildings, or 
real property, or any energy savings performance contract or any 
improvements or installations performed as part of an energy savings 
performance contract. 


(13) “Responsible bidder” or “responsible offeror” means a person 
or entity that has the capability in all respects to perform fully and 
reliably the contract requirements. 


(14) “Responsive bidder” or “responsive offeror” means a person or 
entity that has submitted a bid or proposal that conforms in all 
material respects to the requirements set forth in the invitation for 
bids or request for proposals. 


(15) “Scope of project” means the work required by the original 
contract documents and any subsequent change orders required or 
appropriate to accomplish the intent of the project as described in the 
bid documents. 


(16) “Scope of work” means the work that is required by the 
contract documents. 


(17) “Sole source” means those procurements made pursuant to a 
written determination by a governing authority that there is only one 
source for the required supply, service, or construction item. 
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History. — Code 1981, § 36-91-1, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 
1981, § 36-91-2, as redesignated by Ga. L. 


PUBLIC WORKS BIDDING 


36-91-20 


2001, p. 820, § 12; Ga. L. 2007, p. 640, 
§ 1/SB 146; Ga. L. 2012, p. 59, § 1/SB 
113. 


JUDICIAL DECISIONS 


Public works construction. — Board 
of Regents of the University System of 
Georgia was immune from a suit by em- 
ployees of a contractor who provided a 
forged payment bond to the Board; the 
maintenance contract was not for “public 
works construction” as defined in 
O.C.G.A. § 36-91-2(12); therefore, the 
provisions for payment bonds in O.C.G.A. 
§ 13-10-60 et seq. did not apply. Further, 
the Board had no duty to investigate the 
information presented on the face of the 
payment bond. Bd. of Regents of the Univ. 
Sys. of Ga. v. Brooks, 324 Ga. App. 15, 749 
S.E.2d 23 (2013). 


Emergency sufficiently identified. 
— City was not required to obtain a pay- 
ment bond in compliance with O.C.G.A. 
§ 36-91-90 because the requirement did 
not apply to emergency projects, O.C.G.A. 
§ 36-91-22(e); the city’s description in its 
minutes of the “emergency replacement of 
a 10-inch sanitary sewer main on Em- 
bassy Drive” was sufficient to describe the 
nature of the emergency. City of College 
Park v. Sekisui SPR Ams., LLC, 331 Ga. 
App. 404, 771 S.E.2d 101 (2015), cert. 
denied, No. S15C1141, 2015 Ga. LEXIS 
471 (Ga. 2015). 


ARTICLE 2 
CONTRACTING AND BIDDING REQUIREMENTS 


Administrative rules and regula- 
tions. — School facilities and capital out- 
lay management, Official Compilation of 


the Rules and Regulations of the State of 
Georgia, Georgia Department of Educa- 
tion, Chapter 160-5-4. 


36-91-20. Written contract required; advertising; competitive 
sealed bidding; timing of addendums; prequalification. 


(a) All public works construction contracts subject to this chapter 


entered into by a governmental entity with private persons or entities 
shall be in writing and on file and available for public inspection at a 
place designated by such governmental entity. Municipalities and 
consolidated governments shall execute and enter into contracts in the 
manner provided in applicable local legislation or by ordinance. 


(b)(1) Prior to entering into a public works construction contract 
other than those exempted by Code Section 36-91-22, a governmental 
entity shall publicly advertise the contract opportunity. Such notice 
shall be posted conspicuously in the governing authority’s office and 
shall be advertised on the Georgia Procurement Registry as provided 
for in Code Section 50-5-69 at no cost to the governmental entity. 
Such advertisement on such registry shall be for the same period of 
time specified under paragraph (3) of this subsection. Such notice 
may be advertised in the legal organ of the county or by electronic 
means on the website of the governmental entity or any other 
appropriate websites identified by the governmental entity. 
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(2) Contract opportunities that are advertised in the legal organ 
shall be advertised a minimum of two times, with the first advertise- 
ment occurring at least four weeks prior to the opening of the sealed 
bids or proposals. The second advertisement shall follow no earlier 
than two weeks from the first advertisement. 


(3) Contract opportunities that are advertised solely on the Inter- 
net shall be posted continuously for at least four weeks prior to the 
opening of sealed bids or proposals. Inadvertent or unintentional loss 
of Internet service during the advertisement period shall not require 
the contract award or bid or proposal opening to be delayed. 


(4) Contract opportunities that will be awarded by competitive 
sealed bids shall have plans and specifications available on the first 
day of the advertisement and shall be open to inspection by the 
public. The plans and specifications shall indicate if the project will 
be awarded by base bid or base bid plus selected alternates and: 


(A) Astatement listing whether all anticipated federal, state, or 
local permits required for the project have been obtained or an 
indication of the status of the application for each such permit 
including when it is expected to be obtained; and 


(B) Astatement listing whether all anticipated rights of way and 
easements required for the project have been obtained or an 
indication of the status as to when each such rights of way or 
easements are expected to be obtained. 


(5) Contract opportunities that will be awarded by competitive 
sealed proposals shall be publicly advertised with a request for 
proposals which request shall include conceptual program informa- 
tion in the request for proposals describing the requested services in 
a level of detail appropriate to the project delivery method selected for 
the project. 


(6) The advertisement shall include such details and specifications 
as will enable the public to know the extent and character of the work 
to be done. 


(7) All required notices of advertisement shall also advise of any 
mandatory prequalification requirements or pre-bid conferences as 
well as any federal requirements pursuant to subsection (d) of Code 
Section 36-91-22. Any advertisement which provides notice of a 
mandatory pre-bid conference or prequalification shall provide rea- 
sonable advance notice of said conference or for the submittal of such 
prequalification information. 


(c) Governmental entities are authorized to utilize any construction 
delivery method, provided that all public works construction contracts 
subject to the requirements of this chapter that: 
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(1) Place the bidder or offeror at risk for construction; and 


(2) Require labor or building materials in the execution of the 
contract 


shall be awarded on the basis of competitive sealed bidding or compet- 
itive sealed proposals. Governmental entities shall have the authority 
to reject all bids or proposals or any bid or proposal that is nonrespon- 
sive or not responsible and to waive technicalities and informalities. 


(d) No governmental entity shall issue or cause to be issued any 
addenda modifying plans and specifications within a period of 72 hours 
prior to the advertised time for the opening bids or proposals, excluding 
Saturdays, Sundays, and legal holidays. However, if the necessity 
arises to issue an addendum modifying plans and specifications within 
the 72 hour period prior to the advertised time for the opening of bids 
or proposals, excluding Saturdays, Sundays, and legal holidays, then 
the opening of bids or proposals shall be extended at least 72 hours, 
excluding Saturdays, Sundays, and legal holidays, from the date of the 
original bid or proposal opening without need to readvertise as required 
by subsection (b) of this Code section. 


(e) Bid and contract documents may contain provisions authorizing 
the issuance of change orders, without the necessity of additional 
requests for bids or proposals, within the scope of the project when 
appropriate or necessary in the performance of the contract. Change 
orders may not be used to evade the purposes of this article. 


(f) Any governmental entity may, in its discretion, adopt a process 
for mandatory prequalification of prospective bidders or offerors; pro- 
vided, however, that: 


(1) Criteria for prequalification must be reasonably related to the 
project or the quality of work; 


(2) Criteria for prequalification must be available to any prospec- 
tive bidder or offeror requesting such information for each project 
that requires prequalification; 


(3) Any prequalification process must include a method of notify- 
ing prospective bidders or offerors of the criteria for or limitations to 
prequalification; and 


(4) Any prequalification process must include a procedure for a 
disqualified bidder to respond to his or her disqualification to a 
representative of the governmental entity; provided, however, that 
such procedure shall not be construed to require the governmental 
entity to provide a formal appeals procedure. A prequalified bidder or 
offeror can not be later disqualified without cause. 
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History. — Code 1981, § 36-91-20, en- 
acted by Ga. L. 2000, p. 498, § 1; Ga. L. 
2001, p. 820, § 12; Ga. L. 2007, p. 640, 
§ 2/SB 146; Ga. L. 2018, p. 926, § 2/HB 
489; Ga. L. 2019, p. 283, § 2/HB 322. 

The 2018 amendment, effective July 
1, 2018, in paragraph (b)(1), in the second 
sentence, substituted “or any appropriate 
Internet websites identified by the gov- 
ernmental entity which shall” for “or an 
Internet website identified by the govern- 
mental entity which may” in the middle, 
and added “, provided that such posting is 
at no cost to the governmental entity” at 
the end. 

The 2019 amendment, effective April 
28, 2019, substituted the present provi- 
sions of paragraph (b)(1) for the former 
provisions, which read: “Prior to entering 


LOCAL GOVERNMENT 


36-91-21 


into a public works construction contract 
other than those exempted by Code Sec- 
tion 36-91-22, a governmental entity shall 
publicly advertise the contract opportu- 
nity. Such notice shall be posted conspic- 
uously in the governing authority’s office 
and shall be advertised in the legal organ 
of the county or by electronic means on an 
Internet website of the governmental en- 
tity or any appropriate Internet websites 
identified by the governmental entity 
which shall include the Georgia Procure- 
ment Registry as provided by Code Sec- 
tion 50-5-69, provided that such posting is 
at no cost to the governmental entity.” 

Law reviews. — For survey article on 
local government law, see 60 Mercer L. 
Rev. 263 (2008). 


JUDICIAL DECISIONS 


School board acted within the 
board’s authority. — Trial court prop- 
erly relied solely on the court’s determina- 
tion that an unsuccessful bidding contrac- 
tor would be unlikely to prevail on the 
merits of the contractor’s suit in denying 
the contractor’s petition for an interlocu- 
tory injunction and vacation of the court’s 
temporary restraining order as: (1) the 
school board acted within the board’s pow- 
ers in accepting, albeit late, the lowest 
bidder’s list of subcontractors; and (2) the 
board was authorized to find that the bid 
provision requiring that a list of subcon- 
tractors be provided with a bid was imma- 
terial and could be waived. R. D. Brown 
Contrs., Inc. v. Bd. of Educ. of Columbia 
County, 280 Ga. 210, 626 S.E.2d 471 
(2006). 


Mandamus. — Based on the Georgia 
legislature’s explicitly stated intention in 
the Georgia Local Government Public 
Works Construction Law, O.C.G.A. 
§ 36-91-1 et seq., that local laws and 
ordinances controlled the manner of the 
city’s execution of and entry into con- 
tracts, a contractor was not entitled to a 
writ of mandamus requiring the city to 
execute a contract in the city’s favor, as 
neither the mayor nor the city council 
exercised their discretionary authority to 
approve any award that might or might 
not have resulted from the competitive 
sealed proposals process. Duty Free Air & 
Ship Supply Co./Franklin Wilson Airport 
Concession, Inc. v. City of Atlanta, 282 Ga. 
173, 646 S.E.2d 48 (2007). 


36-91-21. Competitive award requirements. 


(a) It shall be unlawful to let out any public works construction 
contracts subject to the requirements of this chapter without complying 
with the competitive award requirements contained in this Code 
section. Any contractor who performs any work of the kind in any other 
manner and who knows that the public works construction contract was 
let out without complying with the notice and competitive award 
requirements of this chapter shall not be entitled to receive any 
payment for such work. 


1392 


36-91-21 PUBLIC WORKS BIDDING 36-91-21 


(b) Any competitive sealed bidding process shall comply with the 
following requirements: 


(1) The governmental entity shall publicly advertise an invitation 
for bids; 


(2) Bidders shall submit sealed bids based on the criteria set forth 
in such invitation; 


(3) The governmental entity shall open the bids publicly and 
evaluate such bids without discussions with the bidders; and 


(4) The contract shall be awarded to the lowest responsible and 
responsive bidder whose bid meets the requirements and criteria set 
forth in the invitation for bids; provided, however, that if the bid from 
the lowest responsible and responsive bidder exceeds the funds 
budgeted for the public works construction contract, the governmen- 
tal entity may negotiate with such apparent low bidder to obtain a 
contract price within the budgeted amount. Such negotiations may 
include changes in the scope of work and other bid requirements. 


(c)(1) In making any competitive sealed proposal, a governmental 
entity shall: 


(A) Publicly advertise a request for proposals, which request 
shall include conceptual program information in the request for 
proposals describing the requested services in a level of detail 
appropriate to the project delivery method selected for the project, 
as well as the relative importance of the evaluation factors; 


(B) Open all proposals received at the time and place designated 
in the request for proposals so as to avoid disclosure of contents to 
competing offerors during the process of negotiations; and 


(C) Make an award to the responsible and responsive offeror 
whose proposal is determined in writing to be the most advanta- 
geous to the governmental entity, taking into consideration the 
evaluation factors set forth in the request for proposals. The 
evaluation factors shall be the basis on which the award decision is 
made. The contract file shall indicate the basis on which the award 
is made. 


(2) As set forth in the request for proposals, offerors submitting 
proposals may be afforded an opportunity for discussion, negotiation, 
and revision of proposals. Discussions, negotiations, and revisions 
may be permitted after submission of proposals and prior to award 
for the purpose of obtaining best and final offers. In accordance with 
the request for proposals, all responsible offerors found by the 
governmental entity to have submitted proposals reasonably suscep- 
tible of being selected for award shall be given an opportunity to 
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participate in such discussions, negotiations, and revisions. During 
the process of discussion, negotiation, and revision, the governmental 
entity shall not disclose the contents of proposals to competing 
offerors. 


(d) Whenever a public works construction contract for any govern- 
mental entity subject to the requirements of this chapter is to be let out 
by competitive sealed bid or proposal, no person, by himself or herself or 
otherwise, shall prevent or attempt to prevent competition in such 
bidding or proposals by any means whatever. No person who desires to 
procure such work for himself or herself or for another shall prevent or 
endeavor to prevent anyone from making a bid or proposal therefor by 
any means whatever, nor shall such person so desiring the work cause 
or induce another to withdraw a bid or proposal for the work. 


(e) Before commencing the work, any person who procures such 
public work by bidding or proposal shall make an oath in writing that 
he or she has not directly or indirectly violated subsection (d) of this 
Code section. The oath shall be filed by the officer whose duty it is to 
make the payment. If the contractor is a partnership, all of the partners 
and any officer, agent, or other person who may have represented or 
acted for them in bidding for or procuring the contract shall also make 
the oath. If the contractor is a corporation, all officers, agents, or other 
persons who may have acted for or represented the corporation in 
bidding for or procuring the contract shall make the oath. If such oath 
is false, the contract shall be void, and all sums paid by the govern- 
mental entity on the contract may be recovered by appropriate action. 


(f)(1) Unless otherwise required by law, no governmental entity that 
contracts for public works construction shall in its bid documents, 
specifications, project agreements, or other controlling documents for 
a public works construction contract: 


(A) Require or prohibit bidders, offerors, contractors, subcon- 
tractors, or material suppliers to enter into or adhere to prehire 
agreements, project labor agreements, collective bargaining agree- 
ments, or any other agreement with one or more labor organiza- 
tions on the same or other related construction projects; or 


(B) Discriminate against, or treat differently, bidders, offerors, 
contractors, subcontractors, or material suppliers for becoming or 
refusing to become or remain signatories or otherwise to adhere to 
agreements with one or more labor organizations on the same or 
other related construction projects. 


(2) Nothing in this subsection shall prohibit bidders, offerors, 
contractors, subcontractors, or material suppliers from voluntarily 
entering into agreements described in paragraph (1) of this subsec- 
tion. 
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(3) The head of a governmental entity may exempt a particular 
public works construction contract from the requirements of any or 
all of the provisions of paragraph (1) of this subsection if the 
governmental entity finds, after public notice and a hearing, that 
special circumstances require an exemption to avert an imminent 
threat to public health or safety. A finding of special circumstance 
under this paragraph shall not be based on the possibility or presence 
of a labor dispute concerning the use of contractors or subcontractors 
who are nonsignatories to, or otherwise do not adhere to, agreements 
with one or more labor organizations or concerning employees on the 
particular project who are not members of or affiliated with a labor 
organization. 


(g) If any member of a governmental entity lets out any public works 
construction contract subject to the requirements of this article and 
receives, takes, or contracts to receive or take, either directly or 
indirectly, any part of the pay or profit arising out of any such contract, 
he or she shall be guilty of a misdemeanor. 


(h) No public works construction contract with a governing authority 
shall be valid for any purpose unless the contractor shall comply with 
all bonding requirements of this chapter. No such contract shall be valid 
if any governmental entity lets out any public works construction 
contract subject to the requirements of this chapter without complying 
with the requirements of this chapter. 


History. — Code 1981, § 36-91-21, en- 
acted by Ga. L. 2000, p. 498, § 1; Ga. L. 
2001, p. 820, § 12; Ga. L. 2018, p. 628, 
§ 5/SB 179. 

Law reviews. — For survey article on 


construction law, see 59 Mercer L. Rev. 55 
(2007) and 60 Mercer L. Rev. 59 (2008). 
For survey article on local government 
law, see 59 Mercer L. Rev. 285 (2007) and 
60 Mercer L. Rev. 263 (2008). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former O.C.G.A. § 36-82-102 
are included in the annotations for this 
Code section. 

Applicability. — Since the highest bid 
for a town’s construction project was less 
than $100,000.00, O.C.G.A. § 36-91-21 
did not apply; also, while the winning bid 
was higher than another contractor’s bid, 
the winning bid included more extensive 
work, consistent with the town’s request 
and need; the awarding of the contract to 
the contractor’s competitor was not im- 
proper. Griffin Bros., Inc. v. Town of Alto, 
280 Ga. App. 176, 633 S.E.2d 589 (2006). 


Mandamus. — Based on the Georgia 
legislature’s explicitly stated intention in 
the Georgia Local Government Public 
Works Construction Law, O.C.G.A. 
§ 36-91-1 et seq., that local laws and 
ordinances controlled the manner of the 
city’s execution of and entry into con- 
tracts, a contractor was not entitled to a 
writ of mandamus requiring the city to 
execute a contract in the contractor’s fa- 
vor, as neither the mayor nor the city 
council exercised their discretionary au- 
thority to approve any award that might 
or might not have resulted from the com- 
petitive sealed proposals process. Duty 
Free Air & Ship Supply Co/Franklin Wil- 
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son Airport Concession, Inc. v. City of 
Atlanta, 282 Ga. 173, 646 S.E.2d 48 


(2007). 
Liability when payment bond not 
obtained. — Former 0.C.G.A. 


§ 36-82-102 provided that if a payment 
bond was not obtained, then the Atlanta 
Housing Authority should be liable to sub- 
contractors who furnish labor, supplies, 
materials, or equipment to the contractor 
for any loss resulting to the subcontractor. 
B & B Elec. Supply Co. v. H.J. Russell 
Constr. Co., 166 Ga. App. 499, 304 S.E.2d 
544 (1983) (decided under former 
0.C.G.A. § 36-82-102). 

School board acted within the 
board’s authority. — Trial court prop- 
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erly relied solely on the court’s determina- 
tion that an unsuccessful bidding contrac- 
tor would be unlikely to prevail on the 
merits of the contractor’s suit in denying 
the contractor’s petition for an interlocu- 
tory injunction and vacation of the court’s 
temporary restraining order as: (1) a 
school board acted within the board’s pow- 
ers in accepting, albeit late, the lowest 
bidder’s list of subcontractors; and (2) the 
board was authorized to find that the bid 
provision requiring that a list of subcon- 
tractors be provided with a bid was imma- 
terial and could be waived. R. D. Brown 
Contrs., Inc. v. Bd. of Educ. of Columbia 
County, 280 Ga. 210, 626 S.E.2d 471 
(2006). 


OPINIONS OF THE ATTORNEY GENERAL 


Fingerprinting of offenders not re- 
quired. — Violation of O.C.G.A. 
§ 36-91-21(f) (see now (g)) is not an of- 


fense designated as one that requires fin- 
gerprinting. 2000 Op. Att’y Gen. No. 
2000-11. 


36-91-22. Exceptions; use of inmate labor; emergency situa- 
tions. 


(a) The requirements of this chapter shall not apply to public works 
construction projects, when the same can be performed at a cost of less 
than $100,000.00. Public works construction projects shall not be 
subdivided in an effort to evade the provisions of this chapter. 


(b) Any governmental entity having a correctional institution shall 
have the power and authority to purchase material for and use inmate 
labor in performing public works construction projects; and in such 
cases, this chapter shall not apply. Any governmental entity may 
contract with a governmental entity having a correctional institution 
for the use of inmate labor from such institution and use the inmates in 
the performance of any public works construction project; and in such 
cases, this chapter shall not apply. 


(c) In the event that the labor used or to be used in a public works 
construction project is furnished at no expense by the state or federal 
government or any agency thereof, the governing authority shall have 
the power and authority to purchase material for such public works 
construction project and use the labor furnished free to the governmen- 
tal entity; and in such case, this chapter shall not apply. 


(d) Where a public works construction contract involves the expen- 
diture of federal assistance or funds, the receipt of which is conditioned 
upon compliance with federal laws or regulations regarding the proce- 
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dures for awarding public works construction contracts, a governmen- 
tal entity shall comply with such federal requirements and shall not be 
required to comply with the provisions of this chapter that differ from 
the federal requirements. The governmental entity shall provide notice 
that federal procedures exist for the award of such contracts in the 
advertisement required by subsection (b) of Code Section 36-91-20. The 
availability and location of such federal requirements shall be provided 
to any person requesting such information. 


(e) The requirements of this chapter shall not apply to public works 
construction projects necessitated by an emergency; provided, however, 
that the nature of the emergency shall be described in the minutes of 
the governing authority. Any contract let by a county pursuant to this 
subsection shall be ratified, as soon as practicable, on the minutes of the 
governing authority, and the nature of the emergency shall be described 
therein. 


(f) Except as otherwise provided in Chapter 4 of Title 32, the 
requirements of this chapter shall not apply to public works construc- 
tion projects subject to the requirements of Chapter 4 of Title 32. 


(g) The requirements of this chapter shall not apply to public works 
construction projects or any portion of a public works construction 
project self-performed by a governmental entity. If the governmental 
entity contracts with a private person or entity for a portion of such 
project, the provisions of this chapter shall apply to any such contract 
estimated to exceed $100,000.00. 


(h) The requirements of this chapter shall not apply to sole source 
public works construction contracts. 


(i) The requirements of this chapter shall not apply to hospital 
authorities; provided, however, that a public works construction con- 
tract entered into by a hospital authority shall be subject to the 
requirements of this chapter if, in connection with such contract, the 
hospital authority either: 


(1) Incurs indebtedness and secures such indebtedness by pledg- 
ing amounts to be received by such authority from one or more 
counties or municipalities through an intergovernmental contract 
entered into in accordance with Code Section 31-7-85; or 


(2) Receives funds from the state or one or more counties or 
municipalities for the purpose of financing a public works construc- 
tion project, which moneys are not for reimbursement of health 
services provided. 


History. — Code 1981, § 36-91-22, en- Law reviews. — For survey article on 
acted by Ga. L. 2000, p. 498, § 1; Ga. L. construction law, see 59 Mercer L. Rev. 55 
2001, p. 820, § 12. (2007) and 60 Mercer L. Rev. 59 (2008). 
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For survey article on local government 
law, see 59 Mercer L. Rev. 285 (2007) and 
60 Mercer L. Rev. 263 (2008). For annual 
survey of construction law, see 67 Mercer 
L. Rey. 23 (2015). 

Administrative rules and regula- 


LOCAL GOVERNMENT 


36-91-23 


tions. — Bidding requirements for school 
capital outlay projects, Official Compila- 
tion of the Rules and Regulations of the 
State of Georgia, Georgia Department of 
Education, School Facilities and Capital 
Outlay Management, Sec. 160-5-4-.18. 


JUDICIAL DECISIONS 


Payment bond not required. — City 
was not required to obtain a payment 
bond in compliance with O.C.G.A. 
§ 36-91-90 because the requirement did 
not apply to emergency projects, O.C.G.A. 
§ 36-91-22(e); the city’s description in the 
city’s minutes of the “emergency replace- 


ment of a 10-inch sanitary sewer main on 
Embassy Drive” was sufficient to describe 
the nature of the emergency. City of Col- 
lege Park v. Sekisui SPR Ams., LLC, 331 
Ga. App. 404, 771 S.E.2d 101 (2015), cert. 
denied, No. S15C1141, 2015 Ga. LEXIS 
471 (Ga. 2015). 


36-91-23. Prohibition of disqualification of otherwise qualified 
bidder from bid or proposal or prequalification based 
upon lack of previous experience; conditions. 


In awarding contracts based upon sealed competitive bids or sealed 
competitive proposals, no responsible bidder shall be disqualified from 
a bid or proposal or denied prequalification based upon: 


(1) Alack of previous experience with a job of the size for which the 


bid or proposal is being sought if: 


(A) The bid or proposal is not more than 30 percent greater in 
scope or cost from the responsible bidder’s previous experience in 


jobs; 


(B) The responsible bidder has experience in performing the 
work for which bids or proposals are sought; and 


(C) The responsible bidder is capable of being bonded by a surety 
which meets the qualifications of the bid documents for a bid bond, 
a performance bond, and a payment bond as required for the scope 
of the work for which the bid or proposal is being sought; or 


(2) A lack of previous experience with the construction delivery 
method to be used for the job for which the bid or proposal is being 


sought. 


History. — Code 1981, § 36-91-23, en- 
acted by Ga. L. 2013, p. 126, § 2/SB 168; 
Ga. L. 2018, p. 343, § 2/HB 899. 

The 2018 amendment, effective May 
3, 2018, in the introductory paragraph, 
substituted “based upon: (1) A lack” for 
“based upon a lack” in the middle; redes- 
ignated former paragraphs (1) through (3) 


as present subparagraphs (1)(A) through 
(1)(C), respectively; added “; or” at the end 
of subparagraph (1)(C); and added para- 
graph (2). 

Administrative rules and regula- 
tions. — Bidding requirements for school 
capital outlay projects, Official Compila- 
tion of the Rules and Regulations of the 
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State of Georgia, Georgia Department of to Code Section 28-9-5, in 2013, Code 

Education, School Facilities and Capital Section 36-91-23, as enacted by Ga. L. 

Outlay Management, Sec. 160-5-4-.18. 2018, p. 628, $ 6/SB 179, was redesignated 
Code Commission notes.— Pursuant as Code Section 36-91-24. 


36-91-24. Liquidated damages and other incentive provisions 
for project completion. 


Public works construction contracts may include both liquidated 
damages provisions for late construction project completion and incen- 
tive provisions for early construction project completion when the 
project schedule is deemed to have value. The terms of the liquidated 
damages provisions and the incentive provisions shall be established in 
advance as a part of the construction contract and included within the 
terms of the bid or proposal. 


History. — Code 1981, § 36-91-24, en- Section 36-91-23, as enacted by Ga. L. 
acted by Ga. L. 2013, p. 628, § 6/SB 179. 2013, p. 628, § 6/SB 179, was redesig- 
Code Commission notes.— Pursuant nated as Code Section 36-91-24. 
to Code Section 28-9-5, in 2013, Code 


ARTICLE 3 
BONDS 


Part 1 


GENERAL PROVISIONS 
36-91-40. Approval and filing of bonds with treasurer. 


(a)(1) Any bid bond, performance bond, payment bond, or security 
deposit required for a public works construction contract shall be 
approved and filed with the treasurer or the person performing the 
duties usually performed by a treasurer of the obligee named therein. 
At the option of the governmental entity, if the surety named in the 
bond is other than a surety company authorized by law to do business 
in this state pursuant to a current certificate of authority to transact 
surety business by the Commissioner of Insurance, such bond shall 
not be approved and filed unless such surety is on the United States 
Department of Treasury’s list of approved bond sureties. 


(2) Any bid bond, performance bond, or payment bond required by 
this Code section shall be approved as to form and as to the solvency 
of the surety by an officer of the governmental entity negotiating the 
contract on behalf of the governmental entity. In the case of a bid 
bond, such approval shall be obtained prior to acceptance of the bid or 
proposal. In the case of payment bonds and performance bonds, such 
approval shall be obtained prior to the execution of the contract. 
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(b) Whenever, in the judgment of the obligee: 


(1) Any surety on a bid, performance, or payment bond has become 


insolvent; 


(2) Any corporate surety is no longer certified or approved by the 
Commissioner of Insurance to do business in the state; or 


(3) For any cause there are no longer proper or sufficient sureties 


on any or all of the bonds, 


the obligee may require the contractor to strengthen any or all of the 
bonds or to furnish a new or additional bond or bonds within ten days. 
Thereupon, if so ordered by the obligee, all work on the contract shall 
cease unless such new or additional bond or bonds are furnished. If such 
bond or bonds are not furnished within such time, the obligee may 
terminate the contract and complete the same as the agent of and at the 


expense of the contractor and his or her sureties. 


History. — Code 1981, § 36-91-40, en- 
acted by Ga. L. 2000, p. 498, § 1; Ga. L. 
2001, p. 820, § 12. 


JUDICIAL DECISIONS 


Approval of payment bonds. — 
When the general contractor failed to pay 
the subcontractor for the subcontractor’s 
work on a city project and the surety was 
insolvent, and the subcontractor sued the 
general contractor and the city for the 
subcontractor’s work, the trial court prop- 
erly granted summary judgment in favor 


of the city because the city complied with 
the payment bond requirements, and the 
subcontractor was limited to the exclusive 
remedy set forth in Georgia’s payment 
bond statutes, O.C.G.A. §§ 36-91-90 and 
36-91-91. J. Squared Plumbing Company, 
Inc. v. City of Atlanta, 337 Ga. App. 229, 
786 S.E.2d 894 (2016). 


36-91-41. No bid bond required under certain circumstances. 


When a governmental entity invites competitive sealed proposals for 
a public works construction project and the request for proposals for 
such project states that price or project cost will not be a selection or 
evaluation factor, no bid bond shall be required unless the governmen- 
tal entity provides for a bid bond in the request for proposals and 


specifies the amount of such bond. 


History. — Code 1981, § 36-91-41, en- 
acted by Ga. L. 2013, p. 628, § 7/SB 179. 

Administrative rules and regula- 
tions. — Bidding requirements for school 
capital outlay projects, Official Compila- 
tion of the Rules and Regulations of the 
State of Georgia, Georgia Department of 


Education, School Facilities and Capital 
Outlay Management, Sec. 160-5-4-.18. 

Editor’s notes. — Former Code Sec- 
tion 36-91-41 was redesignated as Code 
Section 36-91-50 by Ga. L. 2001, p. 820, 
§ 12, effective July 1, 2001. 
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36-91-42 through 36-91-45. Redesignated. 


Editor’s notes. — Ga. L. 2001, p. 820, 36-91-50 through 36-91-54, respectively, 
§ 12, effective July 1, 2001, redesignated and designated those Code sections as 
former Code Sections 36-91-41 through Part 2 of Article 3. 
36-91-45 as present Code Sections 


Part 2 


Bip Bonns 


36-91-50. Projects requiring bid bonds; revocation of bids; 
surety. 


(a) Bid bonds shall be required for all public works construction 
contracts subject to the requirements of this article with estimated bids 
or proposals over $100,000.00; provided, however, that a governmental 
entity may require a bid bond for projects with estimated bids or 
proposals of $100,000.00 or less. 


(b) In the case of competitive sealed bids, except as provided in Code 
Sections 36-91-52 and 36-91-53, a bid may not be revoked or withdrawn 
until 60 days after the time set by the governmental entity for opening 
of bids. Upon expiration of this time period, the bid will cease to be 
valid, unless the bidder provides written notice to the governmental 
entity prior to the scheduled expiration date that the bid will be 
extended for a time period specified by the governmental entity. 


(c) In the case of competitive sealed proposals, the governmental 
entity shall advise offerors in the request for proposals of the number of 
days that offerors will be required to honor their proposals; provided, 
however, that if an offeror is not selected within 60 days of opening the 
proposals, any offeror that is determined by the governmental entity to 
be unlikely of being selected for contract award shall be released from 
his or her proposal. 


(d) Ifa governmental entity requires a bid bond for any public works 
construction contract, no bid or proposal for a contract with the 
governmental entity shall be valid for any purpose unless the contrac- 
tor shall give a bid bond with good and sufficient surety or sureties 
approved by the governing authority. The bid bond shall be in the 
amount of not less than 5 percent of the total amount payable by the 
terms of the contract. No bid or proposal shall be considered if a proper 
bid bond or other security authorized in Code Section 36-91-51 has not 
been submitted. The provisions of this subsection shall not apply to any 
bid or proposal for a contract that is required by law to be accompanied 
by a proposal guaranty and shall not apply to any bid or proposal for a 
contract with any public agency or body which receives funding from 
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the United States Department of Transportation and which is primarily 
engaged in the business of public transportation. 


History. — Code 1981, § 36-91-41, en- Editor’s notes. — Ga. L. 2001, p. 820, 
acted by Ga. L. 2000, p. 498, § 1; Code § 12, effective July 1, 2001, redesignated 
1981, § 36-91-50, as redesignated by Ga. former Code Section 36-91-50 as present 
L. 2001, p. 820, § 12. Code Section 36-91-70. 


36-91-51. Cash in lieu of bid bonds; letters of credit. 


(a) In lieu of the bid bond provided for in Code Section 36-91-50, the 
governmental entity may accept a cashier’s check, certified check, or 
cash in the amount of not less than 5 percent of the total amount 
payable by the terms of the contract payable to and for the protection of 
the governmental entity for which the contract is to be awarded. 


(b) When the amount of any bid bond required under this article does 
not exceed $750,000.00, the governmental entity may, in its sole 
discretion, accept an irrevocable letter of credit issued by a bank or 
savings and loan association, as defined in Code Section 7-1-4, in the 
amount of and in lieu of the bond otherwise required under Code 
Section 36-91-50. 


History. — Code 1981, § 36-91-42, en- Editor’s notes. — Ga. L. 2001, p. 820, 
acted by Ga. L. 2000, p. 498, § 1; Code § 12, effective July 1, 2001, redesignated 
1981, § 36-91-51, as redesignated by Ga. former Code Section 36-91-51 as present 
L. 2001, p. 820, § 12; Ga. L. 2007, p. 209, Code Section 36-91-71. 

§ 1/HB 134. 


36-91-52. Bid and bidder defined; withdrawal of bids for appre- 
ciable errors; resubmission. 


(a) As used in this Code section, the term “bid” includes proposal and 
the term “bidder” includes offeror. 


(b) Any governmental entity receiving bids subject to this article 
shall permit a bidder to withdraw a bid from consideration after the bid 
opening without forfeiture of the bid security if the bidder has made an 
appreciable error in the calculation of his or her bid and if: 


(1) Such error in the calculation of his or her bid can be docu- 
mented by clear and convincing written evidence; 


(2) Such error can be clearly shown by objective evidence drawn 
from inspection of the original work papers, documents, or materials 
used in the preparation of the bid sought to be withdrawn; 


(3) The bidder serves written notice upon the governmental entity 
which invited proposals for the work prior to the award of the 
contract and not later than 48 hours after the opening of bids, 
excluding Saturdays, Sundays, and legal holidays; 
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(4) The bid was submitted in good faith and the mistake was due 
to a calculation or clerical error, an inadvertent omission, or a 
typographical error as opposed to an error in judgment; and 


(5) The withdrawal of the bid will not result in undue prejudice to 
the governmental entity or other bidders by placing them in a 
materially worse position than they would have occupied if the bid 
had never been submitted. 


(c) In the event that an apparent successful bidder has withdrawn 
his or her bid as provided in subsection (b) of this Code section, action 
on the remaining bids should be considered as though the withdrawn 
bid had not been received. In the event the project is relet for bids, 
under no circumstances shall a bidder who has filed a request to 
withdraw a bid be permitted to resubmit a bid for the work. 


(d) No bidder who is permitted to withdraw a bid pursuant to 
subsection (b) of this Code section shall for compensation supply any 
material or labor to, or perform any subcontract or other work agree- 
ment for, the person or firm to whom the contract is awarded or 
otherwise benefit, directly or indirectly, from the performance of the 
project for which the withdrawn bid was submitted. 


History. — Code 1981, § 36-91-43, en- Editor’s notes. — Ga. L. 2001, p. 820, 
acted by Ga. L. 2000, p. 498, $ 1; Code § 12, effective July 1, 2001, redesignated 
1981, § 36-91-52, as redesignated by Ga. former Code Section 36-91-52 as present 
L. 2001, p. 820, § 12. Code Section 36-91-72. 


36-91-53. Affiliated corporation defined; forfeit of security by 
affiliated corporation. 
(a) As used in this Code section, the term: 


(1) “Affiliated corporation” means, with respect to any corporation, 
any other corporation related thereto: 


(A) As a parent corporation; 

(B) As a subsidiary corporation; 

(C) As a sister corporation; 

(D) By common ownership or control; or 

(E) By control of one corporation by the other. 
(2) The term “bid” includes proposals. 


(b) In any case where two or more affiliated corporations bid for a 
contract under this Code section and any one or more of such affiliated 
corporations subsequently rescind or revoke their bid or bids in favor of 
another such affiliated corporation whose bid is for a higher amount 
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and the contract is awarded at such higher amount to such other 
affiliated corporation, then the bid bond, proposal guaranty, or other 
security otherwise required under this article of each affiliated corpo- 
ration rescinding or revoking its bid shall be forfeited. 


History. — Code 1981, § 36-91-44, en- 1981, § 36-91-53, as redesignated by Ga. 
acted by Ga. L. 2000, p. 498, $ 1; Code L. 2001, p. 820, § 12. 


36-91-54. Action on breach of bond. 


The obligee in any bid bond required to be given in accordance with 
this article shall be entitled to maintain an action thereon at any time 
upon any breach of such bond; provided, however, that no action may be 
instituted on the bonds or security deposits after one year from the 
completion of the contract and the acceptance of the public work by the 
governmental entity. 


History. — Code 1981, § 36-91-45, en- 1981, § 36-91-54, as redesignated by Ga. 
acted by Ga. L. 2000, p. 498, § 1; Code L. 2001, p. 820, § 12. 


Part 3 


PERFORMANCE BONDS 


Editor’s notes. — Ga. L. 2001, p. 820, former Article 4 (Code Sections 36-91-50 
§ 12, effective July 1, 2001, redesignated through 36-91-52) as Part 3 of Article 3. 


36-91-70. Requirement of performance bonds. 


Performance bonds shall be required for all public works construction 
contracts subject to the requirements of this chapter with an estimated 
contract amount greater than $100,000.00; provided, however, that a 
governmental entity may require a performance bond for public works 
construction contracts that are estimated at $100,000.00 or less. No 
public works construction contract requiring a performance bond shall 
be valid for any purpose unless the contractor shall give such perfor- 
mance bond. The performance bond shall be in the amount of at least 
the total amount payable by the terms of the contract and shall be 
increased as the contract amount is increased. 


History. — Code 1981, § 36-91-50, en- Editor’s notes. — Ga. L. 2001, p. 820, 
acted by Ga. L. 2000, p. 498, § 1; Code § 12, effective July 1, 2001, redesignated 


1981, § 36-91-70, as redesignated by Ga. former Code Section 36-91-70 as present 
L. 2001, p. 820, § 12. Code Section 36-91-90. 


36-91-71. Acceptable substitutes for bond. 


When the amount of the performance bond required under this 
article does not exceed $750,000.00, the governmental entity may, in its 
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sole discretion, accept an irrevocable letter of credit by a bank or 
savings and loan association, as defined in Code Section 7-1-4, in the 
amount of and in lieu of the bond otherwise required under this article. 


History. — Code 1981, § 36-91-51, en- § 12, effective July 1, 2001, redesignated 
acted by Ga. L. 2000, p. 498, § 1; Code former Code Section 36-91-71 as present 
1981, § 36-91-71, as redesignated by Ga. Code Section 36-91-91. 

L. 2001, p. 820, § 12; Ga. L. 2007, p. 209, Law reviews. — For survey article on 
§ 2/HB 134. local government law, see 59 Mercer L. 
Editor’s notes. — Ga. L. 2001, p. 820, Rev. 285 (2007). 


36-91-72. Action on performance bond. 


The obligee in any performance bond required to be given in accor- 
dance with this article shall be entitled to maintain an action thereon 
at any time upon any breach of such bond; provided, however, no action 
can be instituted on the bonds or security deposits after one year from 
the completion of the contract and the acceptance of the public work by 
the governmental entity. 


History. — Code 1981, § 36-91-52, en- Editor’s notes. — Ga. L. 2001, p. 820, 
acted by Ga. L. 2000, p. 498, $ 1; Code § 12, effective July 1, 2001, redesignated 
1981, § 36-91-72, as redesignated by Ga. former Code Section 36-91-72 as present 
L. 2001, p. 820, § 12. Code Section 36-91-92. 


36-91-73 through 36-91-75. Redesignated. 


Editor’s notes. — Ga. L. 2001, p. 820, 36-91-75 as present Code Sections 
§ 12, effective July 1, 2001, redesignated 36-91-93 through 36-91-95, respectively. 
former Code Sections 36-91-73 through 


Part 4 


PayMENT Bonps 


Editor’s notes. — Ga. L. 2001, p. 820, former Article 5 (Code Sections 36-91-70 
§ 12, effective July 1, 2001, redesignated through 36-91-75) as Part 4 of Article 3. 


36-91-90. Requirement for payment bonds. 


Payment bonds shall be required for all public works construction 
contracts subject to the requirements of this chapter with an estimated 
contract amount greater than $100,000.00; provided, however, that a 
governmental entity may require a payment bond for public works 
construction contracts that are estimated at $100,000.00 or less. No 
public works construction contract requiring a payment bond shall be 
valid for any purpose, unless the contractor shall give such payment 
bond; provided, however, that, in lieu of such payment bond, the 
governmental entity, in its discretion, may accept a cashier’s check, 
certified check, or cash for the use and protection of all subcontractors 
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and all persons supplying labor, materials, machinery, and equipment 
in the prosecution of work provided in the contract. The payment bond 
or other security accepted in lieu of a payment bond shall be in the 
amount of at least the total amount payable by the terms of the initial 
contract and shall be increased if requested by the governmental entity 
as the contract amount is increased. 


History. — Code 1981, § 36-91-70, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 
1981, § 36-91-90, as redesignated by Ga. 
L. 2001, p. 820, § 12. 

Law reviews. — For survey article on 


construction law, see 59 Mercer L. Rev. 55 
(2007) and 60 Mercer L. Rev. 59 (2008). 
For survey article on local government 
law, see 67 Mercer L. Rev. 147 (2015). 


JUDICIAL DECISIONS 


Bond was adequate remedy at law 
for subcontractor on school project. 
— When a subcontractor on a school dis- 
trict’s high school project had a remedy 
against the general contractor on the gen- 
eral contractor’s performance bond under 
0.C.G.A. § 36-91-90, this legal remedy 
was adequate and precluded the subcon- 
tractor from asserting an equitable lien 
against the school district. McArthur 
Elec., Inc. v. Cobb County Sch. Dist., 281 
Ga. 773, 642 S.E.2d 830 (2007). 

Subcontractor, that received a transfer 
of funds by or on behalf of the debtor as 
the general contractor, argued its poten- 
tial claim under O.C.G.A. § 36-91-93 of 
the Georgia Little Miller Act against the 
payment bond precluded the bankruptcy 
trustee from avoiding the transfer as a 
preference under 11 U.S.C. § 547, as con- 
stituting contemporaneous new value. 
The subcontractor also argued the funds 
were held in constructive trust, were ear- 
marked, or were paid in the ordinary 
course of business. Watts v. Pride Util. 
Constr., Inc. (In re Sudco, Inc.), No. 
04-17205-WHD, 2007 Bankr. LEXIS 3730 
(Bankr. N.D. Ga. Sept. 27, 2007). 

Compliance with payment bond re- 
quirements. — When the general con- 
tractor failed to pay the subcontractor for 
the subcontractor’s work on a city project 
and the surety was insolvent, and the 
subcontractor sued the general contractor 
and the city for the subcontractor’s work, 
the trial court properly granted summary 
judgment in favor of the city because the 


city complied with the payment bond re- 
quirements, and the subcontractor was 
limited to the exclusive remedy set forth 
in Georgias payment bond statutes, 
0.C.G.A. §§ 36-91-90 and 36-91-91. J. 
Squared Plumbing Company, Inc. v. City 
of Atlanta, 337 Ga. App. 229, 786 S.E.2d 
894 (2016). 

Constructive trust created. — Con- 
structive trust is created in favor of a 
subcontractor over funds paid by the 
owner of property to the contractor when 
the project is a public works project and 
the subcontractor enjoys no lien rights, 
but is entitled to file a claim against a 
payment bond in accordance with the 
Georgia Little Miller Act, O.C.G.A. 
§ 36-91-90 et seq. Watts v. Pride Util. 
Constr., Inc. (In re Sudco, Inc.), No. 
04-17205-WHD, 2007 Bankr. LEXIS 3730 
(Bankr. N.D. Ga. Sept. 27, 2007). 

Emergency exception. — City was 
not required to obtain a payment bond in 
compliance with O.C.G.A. § 36-91-90 be- 
cause the requirement did not apply to 
emergency projects, 0.C.G.A. 
§ 36-91-22(e); the city’s description in the 
city’s minutes of the “emergency replace- 
ment of a 10-inch sanitary sewer main on 
Embassy Drive” was sufficient to describe 
the nature of the emergency. City of Col- 
lege Park v. Sekisui SPR Ams., LLC, 331 
Ga. App. 404, 771 S.E.2d 101 (2015), cert. 
denied, No. S15C1141, 2015 Ga. LEXIS 
471 (Ga. 2015). 

Cited in Complete Wiring Solutions, 
LLC v. Astra Group, Inc., 335 Ga. App. 
723, 781 S.E.2d 597 (2016). 
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36-91-91. Liability of contracting party to subcontractors for 


noncompliance. 


If a payment bond or security deposit is not taken in the manner and 
form required in this article, the corporation or body for which work is 
done under the contract shall be liable to all subcontractors and to all 
persons furnishing labor, skill, tools, machinery, or materials to the 
contractor or subcontractor thereunder for any loss resulting to them 
from such failure. No agreement, modification, or change in the 
contract, change in the work covered by the contract, or extension of 
time for the completion of the contract shall release the sureties of such 
payment bond. 


History. — Code 1981, § 36-91-71, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 
1981, § 36-91-91, as redesignated by Ga. 
L. 2001, p. 820, § 12. 

Law reviews. — For survey article on 
construction law, see 59 Mercer L. Rev. 55 


(2007) and 60 Mercer L. Rev. 59 (2008). 
For annual survey of construction law, see 
67 Mercer L. Rev. 23 (2015). For survey 
article on local government law, see 67 
Mercer L. Rev. 147 (2015). 


JUDICIAL DECISIONS 


Compliance with payment bond re- 
quirements. — When the general con- 
tractor failed to pay the subcontractor for 
the subcontractor’s work on a city project 
and the surety was insolvent, and the 
subcontractor sued the general contractor 
and the city for the subcontractor’s work, 
the trial court properly granted summary 
judgment in favor of the city because the 
city complied with the payment bond re- 


quirements, and the subcontractor was 
limited to the exclusive remedy set forth 
in Georgias payment bond statutes, 
0.C.G.A. §§ 36-91-90 and 36-91-91. J. 
Squared Plumbing Company, Inc. v. City 
of Atlanta, 337 Ga. App. 229, 786 S.E.2d 
894 (2016). 

Cited in McArthur Elec., Inc. v. Cobb 
County Sch. Dist., 281 Ga. 773, 642 S.E.2d 
830 (2007). 


36-91-92. Notice of commencement. 


(a) The contractor furnishing the payment bond or security deposit 
shall post on the public works construction site and file with the clerk 
of the superior court in the county in which the site is located a notice 
of commencement no later than 15 days after the contractor physically 
commences work on the project and supply a copy of the notice of 
commencement to any subcontractor, materialman, or person who 
makes a written request of the contractor. Failure to supply a copy of 
the notice of commencement within ten calendar days of receipt of the 
written request from the subcontractor, materialman, or person shall 
render the provisions of paragraph (1) of subsection (a) of Code Section 
36-91-93 inapplicable to the subcontractor, materialman, or person 
making the request. The notice of commencement shall include: 


(1) The name, address, and telephone number of the contractor; 
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(2) The name and location of the public work being constructed or 


a general description of the improvement; 


(3) The name and address of the governmental entity that is 
contracting for the public works construction; 


(4) The name and address of the surety for the performance and 
payment bonds, if any; and 


(5) The name and address of the holder of the security deposit 
provided, if any. 


(b) The failure to file a notice of commencement shall render the 
notice to contractor requirements of paragraph (2) of subsection (a) of 
Code Section 36-91-93 inapplicable. 


(c) The clerk of the superior court shall file the notice of commence- 
ment within the records of that office and maintain an index separate 
from other real estate records or an index with the preliminary notices 
specified in subsection (a) of Code Section 44-14-361.3. Each such notice 
of commencement shall be indexed under the name of the governmental 
entity and the name of the contractor as contained in the notice of 
commencement. 


History. — Code 1981, § 36-91-72, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 
1981, § 36-91-92, as redesignated by Ga. 


L. 2001, p. 820, § 12; Ga. L. 2013, p. 628, 
§ 8/SB 179. 


JUDICIAL DECISIONS 


Summary judgment improperly 
granted. — In an action on a public 
works payment bond under O.C.G.A. 
§§ 36-91-92 and 36-91-93, a trial court 
erred in granting summary judgment to a 
surety because a material issue of fact 
existed as to whether a general contractor 
complied with the notice of commence- 


ment requirements so as to fall under the 
provisions of O.C.G.A. § 36-91-93(a)(2), or 
whether the general contractor received a 
sub-subcontractor’s request but failed to 
comply and thus fell under the provisions 
of O.C.G.A. § 36-91-93(a)(1). Southway 
Crane & Rigging v. Fed. Ins. Co., 294 Ga. 
App. 504, 669 S.E.2d 482 (2008). 


36-91-93. Rights of persons protected by payment bond or secu- 
rity deposit; governmental entity not a party. 


(a) Every person entitled to the protection of the payment bond or 
security deposit required to be given who has not been paid in full for 
labor or material furnished in the prosecution of the work referred to in 
such bond or security deposit before the expiration of a period of 90 days 
after the day on which the last of the labor was done or performed by 
such person or the material or equipment or machinery was furnished 
or supplied by such person for which such claim is made, or when he or 
she has completed his or her subcontract for which claim is made, shall 
have the right to bring an action on such payment bond or security 
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deposit for the amount, or the balance thereof, unpaid at the time of the 
commencement of such action and to prosecute such action to final 
execution and judgment for the sum or sums due such person; provided, 
however, that: 


(1) Any person having a direct contractual relationship with a 
subcontractor but no contractual relationship, express or implied, 
with the contractor furnishing such payment bond or security deposit 
on a public works construction project where the contractor has not 
complied with the notice of commencement requirements shall have 
the right of action upon the payment bond or security deposit upon 
giving written notice to the contractor within 90 days from the day on 
which such person did or performed the last of the labor or furnished 
the last of the material or machinery or equipment for which such 
claim is made, stating with substantial accuracy the amount claimed 
and the name of the party to whom the material was furnished or 
supplied or for whom the labor was performed or done. The notice to 
the contractor may be served by registered or certified mail, postage 
prepaid, or statutory overnight delivery, duly addressed to the 
contractor, at any place at which the contractor maintains an office or 
conducts his or her business or at his or her residence, by depositing 
such notice in any post office or branch post office or any letter box 
under the control of the United States Postal Service; alternatively, 
notice may be served in any manner in which the sheriffs of this state 
are authorized by law to serve summons or process; and 


(2) Any person having a direct contractual relationship with a 
subcontractor but no contractual relationship, express or implied, 
with the contractor furnishing such payment bond or security deposit 
on a public works construction project where the contractor has 
complied with the notice of commencement requirements in accor- 
dance with subsection (a) of Code Section 36-91-92 shall have the 
right of action on the payment bond or security deposit, provided that 
such person shall, within 30 days from the filing of the notice of 
commencement or 30 days following the first delivery of labor, 
material, machinery, or equipment, whichever is later, give to the 
contractor a written notice setting forth: 


(A) The name, address, and telephone number of the person 
providing labor, material, machinery, or equipment; 


(B) The name and address of each person at whose instance the 
labor, material, machinery, or equipment is being furnished; 


(C) The name and the location of the public works construction 
site; and 


(D) Adescription of the labor, material, machinery, or equipment 
being provided and, if known, the contract price or anticipated 
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value of the labor, material, machinery, or equipment to be pro- 


vided or the amount claimed to be due, if any. 


(b) Nothing contained in this Code section shall limit the right of 
action of a person entitled to the protection of the payment bond or 
security deposit required to be given pursuant to this article to the 90 
day period following the day on which such person did or performed the 
last of the labor or furnished the last of the material or machinery or 
equipment for which such claim is made. 


(c) Every action instituted under this Code section shall be brought 
in the name of the claimant without making the governmental entity 
for which the work was done or was to be done a party to such action. 


History. — Code 1981, § 36-91-73, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 


1981, § 36-91-93, as redesignated by Ga. 
L. 2001, p. 820, § 12. 


JUDICIAL DECISIONS 


Bond precluded bankruptcy 
trustee from avoiding transfer. — 
Subcontractor, that received a transfer of 
funds by or on behalf of the debtor as the 
general contractor, argued the subcontrac- 
tor’s potential claim under O.C.G.A. 
§ 36-91-93 of the Georgia Little Miller Act 
against the payment bond precluded the 
bankruptcy trustee from avoiding the 
transfer as a preference under 11 U.S.C. 
§ 547, as constituting contemporaneous 
new value. The subcontractor also argued 
the funds were held in constructive trust, 
were earmarked, or were paid in the ordi- 
nary course of business. Watts v. Pride 
Util. Constr., Inc. (In re Sudco, Inc.), No. 
04-17205-WHD, 2007 Bankr. LEXIS 3730 
(Bankr. N.D. Ga. Sept. 27, 2007). 


Summary judgment improperly 
granted. — In an action on a public 
works payment bond under O.C.G.A. 
§§ 36-91-92 and 36-91-93, a trial court 
erred in granting summary judgment to a 
surety because a material issue of fact 
existed as to whether a general contractor 
complied with the notice of commence- 
ment requirements so as to fall under the 
provisions of O.C.G.A. § 36-91-93(a)(2), or 
whether the general contractor received a 
sub-subcontractor’s request but failed to 
comply and thus fell under the provisions 
of O.C.G.A. § 36-91-93(a)(1). Southway 
Crane & Rigging v. Fed. Ins. Co., 294 Ga. 
App. 504, 669 S.E.2d 482 (2008). 


36-91-94. Providing copy of bond or security deposit agreement. 


The official who has the custody of the bond or security deposit 
required by this article is authorized and directed to furnish to any 
person making application therefor a copy of the bond or security 
deposit agreement and the contract for which it was given, certified by 
the official who has custody of the bond or security deposit. With his or 
her application, such person shall also submit an affidavit that he or 
she has supplied labor or materials for such work and that payment 
therefor has not been made or that he or she is being sued on any such 
bond or security deposit. Such copy shall be primary evidence of the 
bond or security deposit and contract and shall be admitted in evidence 
without further proof. Applicants shall pay for such certified copies and 
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such certified statements such fees as the official fixes to cover the cost 
of preparation thereof, provided that in no case shall the fee fixed 
exceed the fees which the clerks of the superior courts are permitted to 


charge for similar copies. 


History. — Code 1981, § 36-91-74, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 


1981, § 36-91-94, as redesignated by Ga. 
L. 2001, p. 820, § 12. 


36-91-95. Time limitation. 


No action can be instituted on the payment bonds or security deposits 
after one year from the completion of the contract and the acceptance of 
the public works construction by the proper public authorities. Every 
action instituted under this article shall be brought in the name of the 
claimant, without the governmental entity for which the work was done 


or was to be done being made a party thereto. 


History. — Code 1981, § 36-91-75, en- 
acted by Ga. L. 2000, p. 498, § 1; Code 


1981, § 36-91-95, as redesignated by Ga. 
L. 2001, p. 820, § 12. 


JUDICIAL DECISIONS 


Claims arising under payment 
bond were time-barred. — Summary 
judgment was properly entered for a 
surety on a subcontractor’s breach of an 
implied contract, bad faith breach of con- 
tract, promissory estoppel, and unjust en- 
richment claims as all of the claims arose 
from work performed while the surety was 
acting as surety on the payment bond and 
from the surety’s refusal to pay the sub- 
contractor under the payment bond; thus, 
0.C.G.A. § 36-91-95 applied and the 
claims were time barred. Masonry Spe- 
cialists of Ga., Inc. v. United States Fid. & 
Guar. Co., 273 Ga. App. 774, 616 S.E.2d 
103 (2005). 


Suit on payment bond was 
time-barred. — Summary judgment was 
properly entered for a surety on a subcon- 
tractor’s suit on a payment bond as the 
surety produced an affidavit stating that 
the project was completed and dedicated 
more than one year before the suit was 
filed; and the subcontractor failed to show 
that the affiant was not authorized to 
accept the completed project. Masonry 
Specialists of Ga., Inc. v. United States 
Fid. & Guar. Co., 273 Ga. App. 774, 616 
S.E.2d 103 (2005). 

Cited in Complete Wiring Solutions, 
LLC v. Astra Group, Inc., 335 Ga. App. 
723, 781 S.E.2d 597 (2016). 


ARTICLE 4 
BIDDING FOR GOVERNMENT WORKS PROJECTS 


Cross references. — State and private 
participation in water projects, 
§ 50-23-28.2. 


36-91-100. Definitions. 


As used in this article, the term: 
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(1) “Affected local government” means any county, municipality, or 
consolidated government in which water storage facilities of a project 
are located or proposed to be located, which will receive for local use 
water or services from such project, or which, under a service delivery 
agreement entered into pursuant to Article 2 of Chapter 70 of this 
title, provides or is authorized to provide within an area water 
facilities or services similar to water facilities and services proposed 
to be provided by a project in such area. 


(2) “Lead local authority” means the sole local governing authority 
or local authority participating in a project or the local governing 
authority or local authority designated pursuant to subsection (b) of 
Code Section 36-91-102. 


(3) “Local authority” means any local water authority created by 
Act of the General Assembly, any authority created pursuant to the 
provisions of Chapter 62 of this title, and any authority created by a 
county, municipality, or consolidated government which provides 
water, sewer, or waste-water treatment services. 


(4) “Local governing authority” means any county, municipality, or 
consolidated government. 


(5) “Project” has the meaning provided by paragraph (10) of Code 
Section 12-5-471 and includes environmental facilities as defined in 
subparagraph (B) of paragraph (5) of Code Section 50-23-4. 


History. — Code 1981, § 36-91-100, 
enacted by Ga. L. 2011, p. 52, § 1/SB 122; 
Ga. L. 2012, p. 775, § 36/HB 942. 


36-91-101. Authority to enter into contracts; costs; grants or 
loans; eminent domain. 


(a) Local governing authorities and local authorities shall be autho- 
rized to enter into contracts provided for by this article with private 
persons, firms, associations, or corporations providing for or delegating 
the responsibility for procuring all permits, licenses, and permissions 
from the United States of America or any agency or instrumentality 
thereof; the State of Georgia, its departments, agencies, or authorities; 
or any county or municipality of this state as necessary or required for 
the purpose of constructing projects within this state, and to plan, 
finance, construct, acquire, lease, operate, or maintain such projects or 
cause such projects to be planned, financed, constructed, acquired, 
leased, operated, or maintained. Such contracts may provide for the 
reimbursement to the private person, firm, association, or corporation 
of costs and expenses associated with the execution thereof through 
service payments, user fees, purchase payments, and such other 
consideration as the local governing authority or local authority may 
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deem appropriate. Such contracts may provide for the assumption by 
such local governing authority or local authority of such projects, 
permits, licenses, and permissions at such times as appropriate for the 
construction of the project or as otherwise agreed upon. 


(b) Alocal governing authority or local authority may take any action 
to obtain federal, state, or local assistance for a project that serves the 
public purpose of this article and may enter into any contracts required 
to receive such assistance. A local governing authority or local authority 
may determine that it serves the public purpose of this article for all or 
any portion of the costs of a project to be paid, directly or indirectly, from 
the proceeds of a grant or loan made by the federal, state, or local 
government or any instrumentality thereof. A local governing authority 
or local authority may agree to make grants or loans to the operator of 
a project from time to time from amounts received from the federal, 
state, or local government or any agency or instrumentality thereof. 


(c) Nothing in this article shall be construed to delegate the power of 
eminent domain to any private entity with respect to any project 
commenced or proposed pursuant to this article. Any local governing 
authority may exercise the power of eminent domain in the manner 
provided by law for the purpose of acquiring any property or interests 
therein to the extent that such action serves the public purpose of this 
article. 


History. — Code 1981, § 36-91-101, 
enacted by Ga. L. 2011, p. 52, § 1/SB 122. 


36-91-102. Planning, finance, construction, acquisition, leasing, 
operation, and maintenance of projects; implementa- 
tion; lobbying restrictions. 


(a) In addition to other methods of procurement authorized by law, 
local governing authorities and local authorities shall be authorized to 
utilize the procedures of this article to provide for the planning, finance, 
construction, acquisition, leasing, operation, and maintenance of proj- 
ects. The provisions of this article shall be an alternative to such other 
methods to be exercised at the option of each local governing authority 
or local authority. 


(b) After identifying or being informed of any project that may be 
suitable for utilization of the procedures of this article, one or more local 
governing authorities and local authorities may participate in consid- 
eration and implementation of a project. Where more than one local 
governing authority or local authority agrees to participate in consid- 
eration or implementation of a project, the participants shall designate 
one of their number to be the lead local authority for purposes of 
implementing the procedures of this article; provided, however, that not 
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less than one representative of each such participating local governing 
authority or local authority, as agreed to by such local governing 
authorities or local authorities, shall have the right to participate in all 
aspects of such implementation. 


(c)(1) The lead local authority shall evaluate a project to determine, 
in the judgment of the lead local authority, appropriate or desirable 
levels of state, local, and private participation in financing, construct- 
ing, and operating such project. In making such determinations, the 
lead local authority shall seek the advice and input of affected local 
governments and is encouraged to seek the advice and input of the 
Water Supply Division of the Georgia Environmental Finance Au- 
thority, affected local governing authorities, applicable planning 
organizations, and the private financial and construction sectors. 


(2) The lead local authority shall be authorized to issue a written 
request for proposals indicating the scope of the project, the proposed 
financial participations in the project, and the factors that will be 
used in evaluating the proposals as well as the relative importance of 
the evaluation factors, and containing or incorporating by reference 
other applicable contractual terms and conditions, including any 
unique capabilities or qualifications that will be required of the 
contractor. Public notice of such request for proposal shall be made at 
least 90 days prior to the date set for receipt of proposals by posting 
the legal notice on the websites of each participating local governing 
authority and local authority in substantially the same manner 
utilized by such authority to solicit requests for proposals, with a copy 
of such notice provided simultaneously to each affected local govern- 
ment. 


(3) Upon receipt of a proposal or proposals responsive to the 
request for proposals, the lead local authority shall accept written 
public comment, solicited in the same manner as provided for notice 
of proposals, for a period of 30 days beginning at least ten days after 
the date set for receipt of proposals. In addition, the lead local 
authority shall hold at least one public hearing on such proposals 
within the jurisdiction of each participating local governing author- 
ity, participating local authority, or affected local government not 
later than the conclusion of the period for public comment. 


(4)(A) The lead local authority, acting by and through a designated 
representative appointed for such purposes, and with the partici- 
pation of any designated representatives of other participating 
local governing authorities or local authorities, shall engage in 
individual discussions with each respondent deemed fully quali- 
fied, responsible, and suitable on the basis of initial responses and 
with emphasis on professional competence and ability to meet the 
level of private financial participation called for by the local 


1414 


36-91-102 PUBLIC WORKS BIDDING 36-91-102 


governing authority. Repetitive informal interviews shall be per- 
missible. Any affected local governments shall receive ten days’ 
notice of any such individual discussions and interviews and may 
participate through an appointed representative. In the event that 
the Georgia Environmental Finance Authority or any other state 
authority or agency agrees to consider or participate in the project, 
a representative of such authority or agency appointed by such 
authority or agency may participate in such discussions and 
interviews. 


(B) At the discussion stage, the representatives may discuss 
estimates of total project costs, including, but not limited to, life 
cycle costing and nonbinding estimates of price for services. Dis- 
cussions conducted with respondents pursuant to this subpara- 
graph shall not be public meetings subject to the provisions of 
Chapter 14 of Title 50. Proprietary information or trade secrets 
may be designated by a respondent as subject to one or more 
exemptions from public disclosure pursuant to the provisions of 
Code Section 50-18-72, but such designation shall not be binding on 
the participating local governing authorities, local authorities, and 
affected local governments unless consistent with applicable law. 


(C)G) At the conclusion of the discussion stage, on the basis of 
evaluation factors published in the request for proposal and all 
information developed in the selection process, the designated 
representative, with the input of the representatives of any other 
participating entity and in an open and public meeting subject to 
the provisions of Chapter 14 of Title 50, shall select in the order 
of preference one or more respondents whose qualifications and 
proposed services are deemed most meritorious. 


(ii) Negotiations shall then be conducted by the designated 
representative with the selected respondents. A representative of 
any participating local governing authority, participating local 
authority, and participating state agency or authority shall have 
the right to notice of and participation in such negotiations. 
Negotiations conducted with selected respondents pursuant to 
this division shall not be public meetings subject to the provi- 
sions of Chapter 14 of Title 50. 


(D) The designated representative shall select for approval by 
the lead local authority the respondent for project implementation 
based upon contract terms that are the most satisfactory and 
advantageous to the participating local governing authorities and 
local authorities based upon a thorough assessment of value and 
the ability of the final project’s characteristics to meet the goals of 
the participating local governing authorities and local authorities, 
consistent with applicable state-wide and regional water plans and 
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local comprehensive plans. Before making such selection, the 
designated representative shall consult in an open and public 
meeting subject to the provisions of Chapter 14 of Title 50 with the 
representatives of any participating local governing authority, 
participating local authority, participating state agency or author- 
ity, and affected local government. Notwithstanding the foregoing, 
if the terms and conditions for multiple awards are included in the 
request for proposal, the lead local authority may award contracts 
to more than one respondent. Should the lead local authority 
determine in writing that only one respondent is fully qualified, or 
that one respondent is clearly more highly qualified and suitable 
than the others under consideration, a contract may be negotiated 
and awarded to that respondent. 


(E) Upon approval of the selection by the lead local authority, a 
contract or contracts not exceeding 50 years in duration may be 
entered into with the selected respondents on behalf of all partic- 
ipating entities, subject to approval by each such participating 
entity and by each affected local government. 


(5) A dispute over the award of a contract under this article shall 
be resolved by the filing of a petition in the superior court of the 
county in which the lead local authority is located within 30 days of 
the awarding of such contract and shall be determined through the 
use of a special master appointed by the judge of the superior court of 
the county in which the lead local authority is located. The decision of 
the special master with regard to such dispute shall be appealable for 
a de novo review to the superior court of the county in which the lead 
local authority is located within 30 days following the decision of the 
special master. Neither the special master nor the superior court 
shall be authorized to enjoin or otherwise delay or suspend the 
execution of the contract and any work to be performed under such 
contract. 


(6) Nothing in this Code section shall require the designated 
representatives, the lead local authority, or any local governing 
authority, local authority, or state agency or authority to continue 
negotiations or discussions arising out of any request for proposal. 


(7) Every local governing authority and local authority shall be 
authorized to promulgate reasonable rules or regulations to assist in 
its evaluation of proposals and to implement the purposes of this 
article. 


(d) No public officer, employee, or member of a local governing 
authority or local authority, with respect to contracts of such local 
governing authority or local authority, or the General Assembly shall 
serve as an agent, lobbyist, or board member for any private entity 
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directly or indirectly under a contract or negotiating a contract provided 
for by this article for three years after leaving his or her position as a 
public officer, employee, or member of the local governing authority, 
local authority, or the General Assembly. 


History. — Code 1981, § 36-91-102, 
enacted by Ga. L. 2011, p. 52, § 1/SB 122; 
Ga. L. 2012, p. 775, § 36/HB 942. 


ARTICLE 5 


PARTNERSHIP FOR PUBLIC FACILITIES AND 
INFRASTRUCTURE 


Editor’s notes. — Ga. L. 2015, p. 406, known and may be cited as the ‘Partner- 
§ 1/SB 59, not codified by the General ship for Public Facilities and Infrastruc- 
Assembly, provides: “This Act shall be ture Act.” 


36-91-110. Definitions. 


As used in this article, the term: 


(1) “Comprehensive agreement” means the written agreement 
between the private entity and the local government required by 
Code Section 36-91-115. 


(2) “Develop” or “development” means to plan, design, develop, 
finance, lease, acquire, install, construct, operate, maintain, or ex- 
pand. 


(3) “Local authority” means any local authority created pursuant 
to a local or general Act of the General Assembly, including a joint 
public instrumentality. 


(4) “Local government” means any county, municipality, consoli- 
dated government, or board of education. 


(5) “Private entity” means any natural person, corporation, gen- 
eral partnership, limited liability company, limited partnership, joint 
venture, business trust, public benefit corporation, nonprofit entity, 
or other business entity. 


(6) “Qualifying project” means any project selected in response to a 
request from a local government or submitted by a private entity as 
an unsolicited proposal in accordance with this article and subse- 
quently reviewed and approved by a local government, within its sole 
discretion, as meeting a public purpose or public need. This term 
shall not include and shall have no application to any project 
involving: 


(A) The generation of electric energy for sale pursuant to Chap- 
ter 3 of Title 46; 
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(B) Communications services pursuant to Articles 4 and 7 of 
Chapter 5 of Title 46; 


(C) Cable and video services pursuant to Chapter 76 of this title; 
or 


(D) Water reservoir projects as defined in paragraph (10) of Code 
Section 12-5-471, which shall be governed by Article 4 of this 
chapter. 


(7) “Revenue” means all revenues, income, earnings, user fees, 
lease payments, or other service payments arising out of or in 
connection with supporting the development or operation of a quali- 
fying project. 


(8) “Unsolicited proposal” means a written proposal for a qualify- 
ing project that is received by a local government and is not in 
response to any request for proposal for a qualifying project issued by 
a local government. 


History. — Code 1981, § 36-91-110, administrative law, see 67 Mercer L. Rev. 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 1 (2015). 
Law reviews. — For annual survey of 


36-91-111. Creation of Partnership for Public Facilities and 
Infrastructure Act Guidelines Committee; member- 
ship; terms; allowances; duties; support. 


(a) The Partnership for Public Facilities and Infrastructure Act 
Guidelines Committee is established to prepare model guidelines for 
local governments in the implementation of this article. 


(b) The committee shall be composed of ten persons. Except for the 
local government officials or staff appointed to the committee, each 
committee member shall have subject matter expertise in architecture, 
construction management, engineering, finance, or real estate develop- 
ment. These appointments shall be made as follows: 


(1) The following members shall be appointed by the Governor: 
(A) One member or employee of a county governing authority; 


(B) One member or employee of a municipal governing author- 
ity; 
(C) One member or employee of a local board of education; and 


(D) One licensed member of the State Bar of Georgia with 
expertise in representing local government in public works con- 
struction. 
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(2) The following members shall be appointed by the Speaker of 
the House of Representatives, provided that one of these appointees 
shall have expertise in working with local government: 


(A) One member of the business community with expertise in 
construction management employed by a firm with less than $25 
million in annual revenue; 


(B) One member of the business community who is a licensed 
architect; and 


(C) One member of the business community with expertise in 
real estate development; and 


(3) The following members shall be appointed by the Lieutenant 
Governor, provided that one of these appointees shall have expertise 
in working with local government: 


(A) One member of the business community with expertise in 
construction management employed by a firm with more than $25 
million in annual revenue; 


(B) One member of the business community who is a licensed 
professional engineer; and 


(C) One member of the business community with expertise in 
finance. 


(c) The terms of these committee appointments shall be for two 
years. At least three of these appointees shall reside outside of the 
metropolitan Atlanta area. The appointments shall be made as soon as 
feasible, but not later than August 1, 2015. The committee shall meet 
once a month or as needed and shall issue model guidelines to local 
governments no later than July 1, 2016. Such guidelines shall be 
updated every two years. The members of the committee shall elect a 
chairperson and a vice chairperson who shall serve for two-year terms 
in such office. 


(d) Citizen members shall receive a daily expense allowance in the 
amount specified in subsection (b) of Code Section 45-7-21 as well as the 
mileage or transportation allowance authorized for state employees. 


(e) Staff support shall be provided by the Department of Adminis- 
trative Services, the Governor’s office, and the Office of Planning and 
Budget. 


History. — Code 1981, § 36-91-111, en- 
acted by Ga. L. 2015, p. 406, § 2/SB 59. 
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36-91-112. Model guidelines. 


(a) Prior to executing any comprehensive agreement for the devel- 
opment or operation of a qualifying project pursuant to an unsolicited 
proposal received by a local government under this article, the local 
government shall adopt either: 


(1) The model guidelines from the Partnership for Public Facilities 
and Infrastructure Act Guidelines Committee; or 


(2) Its own guidelines as a policy, rule, regulation, or ordinance, 
which shall contain each of the factors identified in subsection (b) of 
this Code section. 


(b) The model guidelines shall include, at a minimum, the following: 


(1) The period of time each calendar year when the local govern- 
ment will consider receiving, processing, reviewing, or evaluating 
unsolicited proposals for qualifying projects, and such limited time 
period shall be established within the sole discretion of the local 
government; 


(2) Procedures for the financial review and analysis of an unsolic- 
ited proposal that may include: 


(A) A cost-benefit analysis; 


(B) Evaluation of the public need for or benefit derived from the 
qualifying project; 


(C) Evaluation of the estimated cost of the qualifying project for 
reasonableness in relation to similar facilities; 


(D) Evaluation of the source of funding for the project; 


(E) Consideration of plans to ensure timely development or 
operation; 


(F) Evaluation of risk sharing, including cost or completion 
guarantees, added value, or debt or equity investments by the 
private entity; and 


(G) Consideration of any increase in funding, dedicated revenue 
source, or other economic benefit that would not otherwise be 
available; 


(3) Criteria for determining any fees authorized in Code Section 
36-91-113 that the local government elects to charge the private 
entity for the processing, review, and evaluation of an unsolicited 
proposal; 


(4) A requirement for the issuance of a request for proposals upon 
a decision by the local government to proceed with a qualifying 
project pursuant to an unsolicited proposal; 
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(5) Procedures for posting and publishing notice of the opportunity 
to offer competing proposals; 


(6) Procedures for the processing, review, and consideration of 
competing proposals, and the period for the processing, review, and 
consideration of competing proposals shall not be less than 90 days; 


(7) Procedures for determining whether information included in 
an unsolicited proposal shall be released as part of any request for 
proposals to ensure fair competition; and 


(8) Procedures for identifying and appointing an independent 
owner adviser to the local government with expertise in architecture, 
engineering, or construction management to assist in the evaluation 
of an unsolicited proposal and to serve as owner adviser to the local 
government if the local government chooses to pursue any ensuing 
solicited bid process. The local government shall not be obligated to 
engage such services. 


History. — Code 1981, § 36-91-112, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-113. Unsolicited proposals. 


(a) If a local government adopts a rule, regulation, or ordinance 
affirming its participation in the process created in this article, a 
private entity may submit an unsolicited proposal for a project to the 
local government for review and determination as a qualifying project 
in accordance with the guidelines established by the local government. 
Any such unsolicited proposal shall be accompanied by the following 
material and information: 


(1) A project description, including the location of the project, the 
conceptual design of such facility or facilities, and a conceptual plan 
for the provision of services or technology infrastructure; 


(2) A feasibility statement that includes: 


(A) The method by which the private entity proposes to secure 
any necessary property interests required for the project; 


(B) A list of all permits and approvals required for the project 
from local, state, or federal agencies; and 


(C) Alist of public utility facilities, if any, that will be crossed by 
the project and a statement of the plans of the private entity to 
accommodate such crossings; 


(3) A schedule for the initiation and completion of the project to 
include the proposed major responsibilities and timeline for activities 
to be performed by both the local government and private entity as 
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well as a proposed schedule for obtaining the permits and approvals 
required in subparagraph (B) of paragraph (2) of this subsection; 


(4) A financial plan setting forth the private entity’s general plans 
for financing the project, including the sources of the private entity’s 
funds and identification of any dedicated revenue source or proposed 
debt or equity investment on behalf of the private entity; a descrip- 
tion of user fees, lease payments, and other service payments over the 
term of the comprehensive agreement pursuant to Code Section 
36-91-115; and the methodology and circumstances for changes to 
such user fees, lease payments, and other service payments over 
time; 


(5) Abusiness case statement that shall include a basic description 
of any direct and indirect benefits that the private entity can provide 
in delivering the project, including relevant cost, quality, methodol- 
ogy, and process for identifying the project and time frame data; 


(6) The names and addresses of the persons who may be contacted 
for further information concerning the unsolicited proposal; and 


(7) Such additional material and information as the local govern- 
ment may reasonably request. 


(b) For any unsolicited proposal of the development of a project 
received by a local government, the local government may charge and 
retain a reasonable fee to cover the costs of processing, reviewing, and 
evaluating the unsolicited proposal, including, without limitation, 
reasonable attorney’s fees and fees for financial, technical, and other 
necessary advisers or consultants. 


(c) The local government may reject any proposal or unsolicited 
proposal at any time and shall not be required to provide a reason for 
its denial. If the local government rejects a proposal or unsolicited 
proposal submitted by a private entity, it shall have no obligation to 
return the proposal, unsolicited proposal, or any related materials 
following such rejection. 


(d) A private entity assumes all risk in submission of a proposal or 
unsolicited proposal in accordance with subsections (a) and (b) of this 
Code section, and a local government shall not incur any obligation to 
reimburse a private entity for any costs, damages, or loss of intellectual 
property incurred by a private entity in the creation, development, or 
submission of a proposal or unsolicited proposal for a qualifying project. 


History. — Code 1981, § 36-91-113, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 
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36-91-114. Approval process. 


(a) The local government may approve the project in an unsolicited 
proposal submitted by a private entity pursuant to Code Section 
36-91-113 as a qualifying project. Determination by the local govern- 
ment of a qualifying project shall not bind the local government or the 
private entity to proceed with the qualifying project. 


(b) Upon the local government’s determination of a qualifying project 
as provided in subsection (a) of this Code section, the local government 
shall: 


(1) Seek competing proposals for the qualifying project by issuing 
a request for proposals for not less than 90 days; and 


(2) Review all proposals submitted in response to the request for 
proposals based on the criteria established in the request for propos- 
als. 


(c) When the time for receiving proposals expires, the local govern- 
ment shall first rank the proposals in accordance with the factors set 
forth in the request for proposal or invitation for bids. The local 
government shall not be required to select the proposal with the lowest 
price offer, but it may consider price as one of various factors in 
evaluating the proposals received in response to the request for 
proposals for a qualifying project. Factors that may be considered 
include: 


(1) The proposed cost of the qualifying project; 


(2) The general reputation, industry experience, and financial 
capacity of the private entity; 


(3) The proposed design of the qualifying project; 


(4) The eligibility of the facility for accelerated selection, review, 
and documentation timelines under the local government’s guide- 
lines; 


(5) Benefits to the public; 


(6) The private entity’s compliance with a minority business en- 
terprise participation plan; 


(7) The private entity’s plans to employ local contractors and 
residents; and 


(8) Other criteria that the local government deems appropriate. 


(d) After ranking the proposals, the local government shall begin 
negotiations with the first ranked private entity. If the local govern- 
ment and the first ranked private entity do not reach a comprehensive 
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agreement or interim agreement, then the local government may 
conduct negotiations with the next ranked private entity. This process 
shall continue until the local government either voluntarily abandons 
the process or executes a comprehensive agreement or interim agree- 
ment with a private entity. 


(e) At any time during the process outlined in this Code section but 
before the full execution of a comprehensive agreement, the local 
government may, without liability to any private entity or third party, 
cancel its request for proposals or reject all proposals received in 
response to its request for proposals, including the unsolicited proposal, 
for any reason whatsoever. 


(f) Nothing in this article shall enlarge, diminish, or affect the 
authority, if any, otherwise possessed by the local government to take 
action that would impact the debt capacity of the State of Georgia or 
any local government. The credit of this state shall not be pledged or 
loaned to any private entity. The local government shall not loan money 
to the private entity in order to finance all or a portion of the qualifying 
project. A multiyear lease entered into by a local government which is 
not terminable at the end of each fiscal year during the term of the lease 
shall be considered a debt of the local government which enters into 
such lease, and such lease shall apply against the debt limitations of the 
local government. 


History. — Code 1981, § 36-91-114, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-115. Comprehensive agreement. 


(a) The comprehensive agreement entered into between the local 
government and the private entity selected in accordance with this 
article shall include: 


(1) A thorough description of the duties of each party in the 
completion and operation of the qualifying project; 


(2) Dates and schedules for the completion of the qualifying 
project; 


(3) Any user fees, lease payments, or service payments as may be 
established by agreement of the parties, as well as any process for 
changing such fees or payments throughout the term of the agree- 
ment, and a copy of any service contract; 


(4) Any reimbursements to be paid to the local government for 
services provided by the local government; 


(5) A process for the review of plans and specifications for the 
qualifying project by the local government and approval by the local 
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government if the plans and specifications conform to reasonable 
standards acceptable to the local government; 


(6) A process for the periodic and final inspection of the qualifying 
project by the local government to ensure that the private entity’s 
activities are in accordance with the provisions of the comprehensive 
agreement; 


(7) Delivery of performance and payment bonds in the amounts 
required in Code Sections 36-91-70 and 36-91-90 and in a form 
acceptable to the local government for those components of the 
qualifying project that involve construction, and surety bonds, letters 
of credit, or other forms of security acceptable to the local government 
for other phases and components of the development of the qualifying 
project; 


(8) Submission of a policy or policies of public liability insurance, 
copies of which shall be filed with the local government accompanied 
by proofs of coverage, or self-insurance, each in form and amount 
satisfactory to the local government and reasonably sufficient to 
ensure coverage of tort liability to the public and employees and to 
enable the continued operation of the qualifying project; 


(9) A process for monitoring the practices of the private entity by 
the local government to ensure that the qualifying project is properly 
maintained; 


(10) The filing of appropriate financial statements to the local 
government on a periodic basis; and 


(11) Provisions governing the rights and responsibilities of the 
local government and the private entity in the event that the 
comprehensive agreement is terminated or there is a material default 
by the private entity, including conditions governing assumption of 
the duties and responsibilities of the private entity by the local 
government and the transfer or purchase of property or other 
interests of the private entity by the local government, including 
provisions compliant with state constitutional limitations on public 
debt by the local government. Such policies and procedures shall be 
consistent with Code Section 36-91-116. 


(b) The comprehensive agreement may include such other terms and 
conditions that the local government determines will serve the public 
purpose of this article and to which the private entity and the local 
government mutually agree, including, without limitation, provisions 
regarding unavoidable delays and provisions where the authority and 
duties of the private entity under this article shall cease and the 
qualifying project is dedicated to the local government for public use. 
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(c) Any changes in the terms of the comprehensive agreement, as 
may be agreed upon by the parties from time to time, shall be added to 
the comprehensive agreement by written amendment. 


(d) The comprehensive agreement may provide for the development 
of phases or segments of the qualifying project. 


History. — Code 1981, § 36-91-115, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-116. Default and remedies. 


(a) In the event of a material default by the private entity, the local 
government may terminate, with cause, the comprehensive agreement 
and exercise any other rights and remedies that may be available to it 
at law or in equity, including, but not limited to, claims under the 
maintenance, performance, or payment bonds; other forms of security; 
or letters of credit required by Code Section 36-91-115. 


(b) The local government may elect to assume the responsibilities 
and duties of the private entity of the qualifying project, and in such 
case, it shall succeed to all of the right, title, and interest in such 
qualifying project subject to statutory limitations on the availability of 
future appropriated or otherwise unobligated funds. 


(c) The power of eminent domain shall not be delegated to any 
private entity with respect to any project commenced or proposed 
pursuant to this article. Any local government having the power of 
condemnation under state law may exercise such power of condemna- 
tion to acquire the qualifying project in the event of a material default 
by the private entity. Any person who has perfected a security interest 
in the qualifying project may participate in the condemnation proceed- 
ings with the standing of a property owner. 


(d) In the event the local government elects to take over a qualifying 
project pursuant to subsection (b) of this Code section, the local 
government may develop the qualifying project, impose user fees, and 
impose and collect lease payments for the use thereof. 


History. — Code 1981, § 36-91-116, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-117. Powers. 


All power or authority granted by this article to public entities shall 
be in addition and supplemental to, and not in substitution for, the 
powers conferred by any other general, special, or local law. The 
limitations imposed by this article shall not affect the powers conferred 
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by any other general, special, or local law and shall apply only to the 
extent that a local government elects to proceed under this article. 


History. — Code 1981, § 36-91-117, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-118. Sovereign or official immunity. 


Nothing in this article shall be construed as or deemed a waiver of the 
sovereign or official immunity of any local government or any officer or 
employee thereof with respect to the participation in, or approval of, all 
or any part of the qualifying project or its operation, including, but not 
limited to, interconnection of the qualifying project with any other 
infrastructure or project. 


History. — Code 1981, § 36-91-118, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 


36-91-119. Article inapplicable to local government procure- 
ment via competitive sealed bidding; article inappli- 
cable to certain transportation projects; public meet- 
ing requirements. 


(a) Local governments that proceed with procurement pursuant to 
competitive sealed bidding as defined in Code Section 36-91-2, or any 
other purchasing options available under current law, shall not be 
required to comply with this article. 


(b) Nothing in this article shall apply to or affect the State Trans- 
portation Board, the Department of Transportation, or the State Road 
and Tollway Authority, or any project thereof. 


(c) Nothing in this article shall abrogate the obligations of a local 
government or private entity to comply with the public meetings 
requirement in accordance with Chapter 14 of Title 50 or to disclose 
public information in accordance with Article 4 of Chapter 18 of Title 
50. 


History. — Code 1981, § 36-91-119, 
enacted by Ga. L. 2015, p. 406, § 2/SB 59. 
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CHAPTER 92 
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WAIVER OF IMMUNITY FOR MOTOR VEHICLE CLAIMS 


Sec. Sec. 

36-92-1. Definitions. tions against local government 

36-92-2. Maximum waiver amount; ex- entities; exclusion of punitive 
ceptions; liability; recovery of and exemplary damages; rules 
interest. of disclosure of documents; re- 

36-92-3. No employee liability; parties covery against local govern- 
to litigation; evidence; bar to ments; jurisdiction. 
further recovery. 36-92-5. Applicability. 

36-92-4. Regulation of settlement of ac- 


Law reviews. — For note on the 2002 
enactment of this chapter, see 19 Ga. St. 
U. L. Rev. 243 (2002). 


36-92-1. Definitions. 


As used in this chapter, the term: 


(1) “Claim” means any demand against a local government entity 
for money for a loss caused by negligence of a local government entity 
officer or employee using a covered motor vehicle while carrying out 
his or her official duties or employment. 


(2) “Covered” motor vehicle means: 


entity. 


(A) Any motor vehicle owned by the local government entity; and 


(B) Any motor vehicle leased or rented by the local government 


(3) “Local government entity” means any county, municipal corpo- 
ration, or consolidated city-county government of this state. Such 
term shall not include a local school system. 


(4) “Local government officer or employee” means: 


government entity; or 


of a sheriff’s office. 


(5) “Loss” means personal injury, disease, death, damage to tangi- 


(A) An officer, agent, servant, attorney, or employee of a local 


(B) Asheriff, deputy sheriff, or other agent, servant, or employee 


ble property, including lost wages and economic loss to the person 
who suffered the injury, disease, or death; pain and suffering; mental 
anguish; loss of consortium; and any other element of actual damages 
recoverable in actions for negligence. 
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(6) “Motor vehicle” means any automobile, bus, motorcycle, truck, 
trailer, or semitrailer, including its equipment, and any other equip- 
ment permanently attached thereto, designed or licensed for use on 
the public streets, roads, and highways of the state. 


(7) “Occurrence” means an accident involving a covered motor 


vehicle. 


History. — Code 1981, § 36-92-1, en- 
acted by Ga. L. 2002, p. 579, § 3; Ga. L. 
2019, p. 781, § 1/SB 29. 

The 2019 amendment, effective July 
1, 2019, rewrote paragraph (4), which 
read: “‘Local government officer or em- 
ployee’ means an officer, agent, servant, 
attorney, or employee of a local govern- 
ment entity.” 


Law reviews. — For annual survey on 
local government law, see 65 Mercer L. 
Rev. 205 (2013). For article, “What’s the 
‘Use’: Vehicle Maintenance Liability 
Barred by Sovereign Immunity Amend- 
ment Intended to Promote Waiver,” see 69 
Mercer L. Rev. 651 (2018). 


JUDICIAL DECISIONS 


Definition of “motor vehicle” does 
not apply to § 33-24-51(b). — In deter- 
mining if a county waived the county’s 
sovereign immunity through the volun- 
tary purchase of liability insurance under 
the second sentence of O.C.G.A. 
§ 33-24-51(b), a trial court erred in con- 
sidering the definition of “motor vehicle” 
provided in O.C.G.A. § 36-92-1; rather, 
“any motor vehicle” was defined as a vehi- 
cle that was capable of being driven on the 
public roads that was covered by a liabil- 
ity insurance policy purchased by the 
county. Glass v. Gates, 311 Ga. App. 563, 
716 S.E.2d 611 (2011), aff’d, 291 Ga. 350, 
729 S.E.2d 361 (2012). 

Motor vehicle. — When a local entity 
purchases automobile liability insurance 
in an amount greater than the prescribed 
limits set forth for a waiver of sovereign 
immunity under O.C.G.A. § 36-92-1 et 
seq., the entity waives sovereign immu- 
nity to the extent of the entity’s insurance 
coverage as required by O.C.G.A. 
§ 33-24-51(b), and the broad definition of 
“any motor vehicle” set forth in § 33-24-51 
applies. Therefore, in a wrongful death 
and survivor case, a county waived sover- 
eign immunity to the extent of the coun- 
ty’s insurance coverage as required by 
0.C.G.A. § 33-24-51(b), and the Georgia 
legislature did not intend to apply a nar- 
row definition of motor vehicle under 
0.C.G.A. § 36-92-1 in a case involving an 


injury caused by a bush hog and a tractor. 
Gates v. Glass, 291 Ga. 350, 729 S.E.2d 
361 (2012). 

School district waived immunity to 
extent of insurance covering school 
bus accident. — In a parent’s action 
against a school district for the death of 
the parent’s child as the child tried to 
board a school bus, although the district 
had sovereign immunity, the district 
waived sovereign immunity to the extent 
of the district’s purchase of liability insur- 
ance pursuant to O.C.G.A. § 33-24-51(b); 
the exclusion from the waiver of sovereign 
immunity for school districts in O.C.G.A. 
§ 36-92-2(a) did not extend to the second 
sentence of § 33-24-51(b). Tift County 
Sch. Dist. v. Martinez, 331 Ga. App. 423, 
771 S.E.2d 117 (2015), cert. denied, No. 
S15C1084, 2015 Ga. LEXIS 458 (Ga. 
2015). 

“Local government entity” includes 
sheriffs’ offices. — Term “local govern- 
ment entity” should not be construed so 
narrowly as to exclude sheriffs’ offices, 
which though separate from a county it- 
self, nevertheless, clearly performs gov- 
ernmental services on a local level. Davis 
v. Morrison, 344 Ga. App. 527, 810 S.E.2d 
649 (2018). 

Summary judgment was properly 
granted to the deputy as the deputy was 
not subject to liability for the automobile 
accident and the plaintiff’s claims against 
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the deputy were barred because the term 
“local government entity” included sher- 
iffs’ offices; any local government officer or 
employee who committed a tort involving 
the use of a covered motor vehicle while in 
the performance of the employee’s official 
duties was not subject to lawsuit or liabil- 
ity; and the deputy was employed as a 
county sheriff’s deputy and the deputy 
was driving a county-owned vehicle en 
route to the sheriff's office’s evidence room 


LOCAL GOVERNMENT 
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where the deputy worked as an evidence 
custodian when the accident with the 
plaintiff occurred. Davis v. Morrison, 344 
Ga. App. 527, 810 S.E.2d 649 (2018). 

Cited in Hewell v. Walton County, 292 
Ga. App. 510, 664 S.E.2d 875 (2008); 
Strength v. Lovett, 311 Ga. App. 35, 714 
S.E.2d 723 (2011); Bd. of Comm’rs v. John- 
son, 311 Ga. App. 867, 717 S.E.2d 272 
(2011); City of Atlanta v. Mitcham, 296 Ga. 
576, 769 S.E.2d 320 (2015). 


36-92-2. Maximum waiver amount; exceptions; liability; recov- 
ery of interest. 


(a) The sovereign immunity of local government entities for a loss 
arising out of claims for the negligent use of a covered motor vehicle is 
waived up to the following limits: 


(1) $100,000.00 because of bodily injury or death of any one person 
in any one occurrence, an aggregate amount of $300,000.00 because 
of bodily injury or death of two or more persons in any one occurrence, 
and $50,000.00 because of injury to or destruction of property in any 
one occurrence, for incidents occurring on or after January 1, 2005, 
and until December 31, 2006; 


(2) $250,000.00 because of bodily injury or death of any one person 
in any one occurrence, an aggregate amount of $450,000.00 because 
of bodily injury or death of two or more persons in any one occurrence, 
and $50,000.00 because of injury to or destruction of property in any 
one occurrence, for incidents occurring on or after January 1, 2007, 
and until December 31, 2007; and 


(3) $500,000.00 because of bodily injury or death of any one person 
in any one occurrence, an aggregate amount of $700,000.00 because 
of bodily injury or death of two or more persons in any one occurrence, 
and $50,000.00 because of injury to or destruction of property in any 
one occurrence, for incidents occurring on or after January 1, 2008. 


(b) The sovereign immunity of local government entities for a loss 
arising out of claims for the negligent use of a covered motor vehicle is 
waived only to the extent and in the manner provided in this chapter 
and only with respect to actions brought in the courts of this state. This 
chapter shall not be construed to affect any claim or cause of action 
otherwise permitted by law and for which the defense of sovereign 
immunity is not available. 


(c) Local government entities shall have no liability for losses result- 
ing from conduct on any part of local government officers or employees 
which was not within the scope of their official duties or employment. 
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(d) The waiver provided by this chapter shall be increased to the 


extent that: 


(1) The governing body of the local governmental entity by resolu- 
tion or ordinance voluntarily adopts a higher waiver; 


(2) The local government entity becomes a member of an interlocal 
risk management agency created pursuant to Chapter 85 of this title 
to the extent that coverage obtained exceeds the amount of the waiver 


set forth in this Code section; or 


(3) The local government entity purchases commercial liability 
insurance in an amount in excess of the waiver set forth in this Code 


section. 


(e) Interest prior to judgment may be recovered pursuant to the 
“Unliquidated Damages Interest Act” as provided for in Code Section 
51-12-14; however, any recovery of interest prior to judgment shall be 
included within the applicable aggregate amount per occurrence as set 


forth in this Code section. 


History. — Code 1981, § 36-92-2, en- 
acted by Ga. L. 2002, p. 579, § 3. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2002, a comma 
was added following “January 1, 2005” in 
paragraph (a)(1) and following “January 
1, 2007” in paragraph (a)(2). 


Law reviews. — For survey article on 
insurance law, see 60 Mercer L. Rev. 191 
(2008). For article, “What’s the ‘Use’: Ve- 
hicle Maintenance Liability Barred by 
Sovereign Immunity Amendment In- 
tended to Promote Waiver,” see 69 Mercer 
L. Rev. 651 (2018). 


JUDICIAL DECISIONS 


Notice to county sheriff. — Trial 
court erred in denying the defendants’ 
motion to dismiss on the ground that the 
plaintiff's claim against the sheriff was 
barred by the plaintiff’s failure to provide 
the Sheriff’s Office with notice of such 
claim under O.C.G.A. § 36-11-1 because 
the plaintiff was legally precluded from 
even naming the county as the proper 
defendant, and given that § 36-11-1 did 
not mandate otherwise, presentment of a 
claim for which the sheriff can be held 
vicariously liable must be directed to the 
sheriff. Moats v. Mendez, 824 S.E.2d 808, 
No. A18A1721, 2019 Ga. App. LEXIS 196 
(2019). 

Sovereign immunity not waived. — 
In an action arising out of an arrest, 
despite the way the arrestee was treated, 
the trial court properly dismissed a com- 
plaint against a county, and granted sum- 
mary judgment on the same complaint 
against a city, on sovereign immunity 


grounds since the arrestee failed to show 
that the immunity had been waived. Scott 
v. City of Valdosta, 280 Ga. App. 481, 634 
S.E.2d 472 (2006). 

Trial court erred in denying a county’s 
motion for summary judgment in a driv- 
er’s action alleging that the county was 
negligent for failing to maintain and re- 
pair a roadway or failing to warn of a 
known hazard because there was no evi- 
dence that the county waived the county’s 
sovereign immunity under 0O.C.G.A. 
§ 36-92-2, and there was no evidence that 
a county vehicle caused the hole in the 
roadway; the plaintiff, not the defendants, 
has the burden of establishing that a 
county has waived sovereign immunity by 
purchasing liability insurance protection 
covering the plaintiff’s claim. Effingham 
County v. Rhodes, 307 Ga. App. 504, 705 
S.E.2d 856 (2010). 

Trial court erred in denying a county 
and a county commissioner summary 
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judgment in a driver’s action alleging that 
the county and the commissioner were 
negligent for failing to maintain and re- 
pair a roadway or failing to warn of a 
known hazard because a suit against the 
commissioner in the commissioner’s offi- 
cial capacity was a claim against the 
county, and the commissioner could raise 
any defense available to the county, in- 
cluding sovereign immunity; the driver 
advanced no argument that an act of the 
General Assembly specifically waived the 
sovereign immunity protecting the com- 
missioner. Effingham County v. Rhodes, 
307 Ga. App. 504, 705 S.E.2d 856 (2010). 

Bus driver failed to show that the 
waiver of sovereign immunity under 
0.C.G.A. § 36-92-2(a) for the negligent 
use of motor vehicles applied to the driv- 
er’s claims for wrongful discharge, false 
arrest, and malicious prosecution because 
the school district’s alleged liability for 
those claims was not predicated upon the 
school district’s negligent use of a motor 
vehicle. Bomia v. Ben Hill County Sch. 
Dist., 320 Ga. App. 423, 740 S.E.2d 185 
(2018). 

Waiver of immunity. — When a local 
entity purchases automobile liability in- 
surance in an amount greater than the 
prescribed limits set forth for a waiver of 
sovereign immunity under O.C.G.A. 
§ 36-92-1 et seq., the entity waives sover- 
eign immunity to the extent of the entity’s 
insurance coverage as required by 
O.C.G.A. § 33-24-51(b), and the broad 
definition of “any motor vehicle” set forth 
in § 33-24-51 applies. Therefore, in a 
wrongful death and survivor case, a 
county waived sovereign immunity to the 
extent of the county’s insurance coverage 
as required by § 33-24-51(b), and the 
Georgia legislature did not intend to apply 
a narrow definition of motor vehicle under 
0.C.G.A. § 36-92-1 when the case in- 
volved an injury caused by a bush hog and 
a tractor. Gates v. Glass, 291 Ga. 350, 729 
S.E.2d 361 (2012). 

School district waived immunity to 
extent of insurance covering school 
bus accident. — In a parent’s action 
against a school district for the death of 
the parent’s child as the child tried to 
board a school bus, although the district 
had sovereign immunity, the district 
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waived sovereign immunity to the extent 
of the district’s purchase of liability insur- 
ance pursuant to O.C.G.A. § 33-24-51(b); 
the exclusion from the waiver of sovereign 
immunity for school districts in O.C.G.A. 
§ 36-92-2(a) did not extend to the second 
sentence of § 33-24-51(b). Tift County 
Sch. Dist. v. Martinez, 331 Ga. App. 423, 
771 S.E.2d 117 (2015), cert. denied, No. 
S15C1084, 2015 Ga. LEXIS 458 (Ga. 
2015). 

Negligent use of a city or county 
owned motor vehicle. — In a wrongful 
death action by a decedent’s estate and 
the decedent’s children against the county 
sheriff, the sheriff's sovereign immunity 
was waived pursuant to O.C.G.A. 
§ 36-92-2(a) because the claim of reckless 
disregard for proper law enforcement pro- 
cedures in pursuing a fleeing suspect 
came within the ambit of a claim for 
negligent use of a city or county owned 
motor vehicle. Strength v. Lovett, 311 Ga. 
App. 35, 714 S.E.2d 723 (2011), cert. de- 
nied, No. $11C1794, 2011 Ga. LEXIS 979 
(Ga. 2011). 

Purchase of general liability insur- 
ance policy waived immunity for in- 
juries from tar machine. — In a work- 
er’s suit alleging negligence on the part of 
a county with regard to the county alleg- 
edly failing to properly instruct and super- 
vise the worker in the use of a portable tar 
kettle machine, the trial court erred by 
granting the county’s motion for a judg- 
ment on the pleadings based on sovereign 
immunity as the worker sufficiently al- 
leged that the machine was a vehicle as 
contemplated by O.C.G.A. § 33-24-51, 
which established a waiver of sovereign 
immunity if the county purchased liability 
insurance to cover damages and injuries 
arising from the use of motor vehicles 
under the county’s management. Hewell v. 
Walton County, 292 Ga. App. 510, 664 
S.E.2d 875 (2008). 

Injured driver could establish ex- 
tent of damages caused by collision. 
— Driver’s employer’s uninsured motorist 
(UM) coverage was available to the driver 
because the policy promised to pay sums 
the driver was “legally entitled to recover” 
from a UM, even though the driver had 
collided with a county vehicle and the 
county’s partial sovereign immunity pre- 
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vented the driver from establishing in a 
lawsuit that the driver was legally enti- 
tled to recover the full amount of the 
driver’s damages from the county. FCCI 
Ins. Co. v. McLendon Enters., 297 Ga. 136, 
772 S.E.2d 651 (2015). 

Claim against sheriff’s deputy 
barred. — Trial court erred in denying 
the defendants’ motion to dismiss the dep- 
uty on the ground that the plaintiff’s tort 
claim was barred by  O.C.G.A. 
§ 36-92-3(a) because the deputy was not a 
governmental entity; rather, the deputy 
was an employee of the county sheriff’s 


36-92-3 


department, was on duty, and was driving 
a county-owned patrol vehicle when the 
accident that injured the plaintiff oc- 
curred; thus, the deputy was not subject to 
liability for the accident and the claims 
against the deputy were barred. Moats v. 
Mendez, 824 S.E.2d 808, No. A18A1721, 
2019 Ga. App. LEXIS 196 (2019). 

Cited in Weaver v. City of Statesboro, 
288 Ga. App. 32, 653 S.E.2d 765 (2007); 
Bd. of Comm’rs v. Johnson, 311 Ga. App. 
867, 717 S.E.2d 272 (2011); Primas v. City 
of Milledgeville, 296 Ga. 584, 769 S.E.2d 
326 (2015). 


36-92-3. No employee liability; parties to litigation; evidence; 
bar to further recovery. 


(a) Any local government officer or employee who commits a tort 
involving the use of a covered motor vehicle while in the performance of 
his or her official duties is not subject to lawsuit or liability therefor. 
Nothing in this chapter, however, shall be construed to give the local 
government officer or employee immunity from suit and liability if it is 
proved that the local government officer’s or employee’s conduct was not 
within the performance of his or her official duties. 


(b) A person bringing an action against a local government entity 
under the provisions of this chapter shall name as a party defendant 
the local government entity for which the officer or employee was acting 
and shall not name the local government officer or employee individu- 
ally. In the event that the local government officer or employee is 
individually named for an act for which the local government entity is 
liable under this chapter, the local government entity for which the 
local government officer or employee was acting shall be substituted as 
the party defendant. 


(c) For the purpose of presenting evidence at the trial of a case 
brought under the waiver provisions of this chapter, a plaintiff calling 
as a witness the present or former local government officer or employee 
whose alleged tort forms the basis of the claim against the local 
government entity defendant shall be allowed to subject such witness to 
cross-examination. 


(d) Subject to the provisions contained in Code Sections 51-1-32 
through 51-1-34, a settlement or judgment in an action or settlement on 
a claim brought pursuant to this chapter constitutes a complete bar to 
any further action by the claimant against a local government officer or 
employee or the local government entity by reason of the same occur- 
rence. 
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(e) This chapter shall not waive the workers’ compensation exclusive 
remedy when local government officers or employees are injured on the 


job. 


History. — Code 1981, § 36-92-3, en- 
acted by Ga. L. 2002, p. 579, § 3. 

Code Commission notes. — Pursuant 
to Code Section 28-9-5, in 2002, in subsec- 


tion (d), a comma was added following 
“51-1-34” and a comma was deleted follow- 
ing “or employee”. 


JUDICIAL DECISIONS 


Construction. — General Assembly in 
0.C.G.A. § 36-92-3 does not eliminate the 
ability of a plaintiff to recover for his or 
her injuries but simply shifts the respon- 
sibility to pay damages in certain situa- 
tions from the individual employee to the 
local government entity, which comports 
with the General Assembly’s general au- 
thority to modify common law rights of 
action. DeLoach v. Elliott, 289 Ga. 319, 
710 S.E.2d 763 (2011). 

Claim against police officer barred. 
— Trial court did not err in granting a 
police officer summary judgment in the 
officer’s individual capacity on the ground 
that the officer was protected from suit 
under O.C.G.A. § 36-92-3(a) because a 
driver brought a claim against the officer 
and a city pursuant to § 36-92-3, and the 
trial court granted summary judgment to 
the city; because the driver did not enu- 
merate that decision, it was final and, 
pursuant to § 36-92-3(d), provided a 
“complete bar” to any future suit brought 
by the driver against the city or the em- 
ployee and involving the tortious act at 
issue in the case. DeLoach v. Elliott, 289 
Ga. 319, 710 S.E.2d 763 (2011). 

Trial court properly concluded that 
0.C.G.A. § 36-92-3 barred the driver and 
the driver’s spouse from recovering 
against the officer in the officer’s official 
capacity and, thus, properly dismissed the 
officer from the case. Ray v. City of Griffin, 
318 Ga. App. 426, 736 S.E.2d 110 (2012). 

Claim against sheriff’s deputy 
barred. — Summary judgment was prop- 
erly granted to the deputy as the deputy 
was not subject to liability for the automo- 
bile accident, and the plaintiff’s claims 
against the deputy were barred because 
the term “local government entity” in- 
cluded sheriffs’ offices; any local govern- 


ment officer or employee who committed a 
tort involving the use of a covered motor 
vehicle while in the performance of the 
employee’s official duties was not subject 
to lawsuit or liability; and the deputy was 
employed as a county sheriff’s deputy and 
the deputy was driving a county-owned 
vehicle en route to the sheriff’s office’s 
evidence room where the deputy worked 
as an evidence custodian when the acci- 
dent with the plaintiff occurred. Davis v. 
Morrison, 344 Ga. App. 527, 810 S.E.2d 
649 (2018). 

Trial court erred in denying the defen- 
dants’ motion to dismiss the deputy on the 
ground that the plaintiff’s tort claim was 
barred by O.C.G.A. § 36-92-3(a) because 
the deputy was not a governmental entity; 
rather, the deputy was an employee of the 
county sheriff’s department, was on duty, 
and was driving a county-owned patrol 
vehicle when the accident that injured the 
plaintiff occurred; thus, the deputy was 
not subject to liability for the accident and 
the claims against the deputy were 
barred. Moats v. Mendez, 824 S.E.2d 808, 
No. A18A1721, 2019 Ga. App. LEXIS 196 
(2019). 

Construction with O.C.G.A. 
§ 50-21-25. — Due to the nearly identical 
language between O.C.G.A. §8§ 36-92-3 
and 50-21-25, the General Assembly in- 
tended to provide immunity for municipal 
employees in the context of torts involving 
a covered motor vehicle, which is compa- 
rable to the immunity granted to state 
employees in the context of all torts, as 
long as the pertinent conditions have been 
satisfied; thus, by the passage of O.C.G.A. 
§ 36-92-3, the legislature intended to 
foreclose all recovery against municipal 
employees for torts committed within the 
scope of employment and involving the 
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use of a covered motor vehicle. DeLoach v. 
Elliott, 289 Ga. 319, 710 S.E.2d 763 
(2011). 

Government entity substituted as 
party. — Intent of O.C.G.A. § 36-92-3(b) 
is that the government entity should be 
substituted as a party to a suit whenever 
one of the entity’s employees has commit- 
ted “an act for which the local government 
entity is liable under this chapter;” the 
selected phrase is merely a description of 
when the government entity should re- 
place the employee because if the govern- 
ment entity would not be liable under 
0.C.G.A. § 36-92-1 et seq., as when the 
employee committed the tort using an 
uncovered motor vehicle, then the govern- 
ment entity is not “liable under this chap- 
ter” and need not be substituted. DeLoach 


36-92-4 


v. Elliott, 289 Ga. 319, 710 S.E.2d 763 
(2011). 

Employee acting within scope of 
employment. — Driver’s argument that 
a city employee was acting outside the 
scope of employment at the time of an 
accident was without merit because the 
employee’s act of crossing a private shop- 
ping center before pulling onto the road 
was not unlawful under O.C.G.A. 
§ 40-6-20(e) (disregard of a traffic signal) 
or O.C.G.A. § 16-7-21(b)(1) (criminal tres- 
pass); the employee was, therefore, im- 
mune from suit and liability based on 
O.C.G.A. § 36-92-3. Guice v. Brown, 334 
Ga. App. 199, 778 S.E.2d 823 (2015). 

Cited in Hartley v. Agnes Scott College, 
295 Ga. 458, 759 S.E.2d 857 (2014). 


36-92-4. Regulation of settlement of actions against local gov- 
ernment entities; exclusion of punitive and exemplary 
damages; rules of disclosure of documents; recovery 
against local governments; jurisdiction. 


(a) Local government entities may provide for the payment of claims, 
settlements and judgments, and their associated costs through any 
method including, but not limited to, self-insurance, use of a fund 
within the local government’s budget for the payment of claims, the 
purchase of liability insurance, participation in an interlocal risk 
management agency organized pursuant to Chapter 85 of Title 36, ora 
combination thereof. 


(b) No award for damages under this chapter shall include punitive 
or exemplary damages. 


(c) Notwithstanding any law to the contrary, any document or 
information which pertains to the requesting or giving of legal advice or 
the disclosure of reports or evaluations of persons, including adjusters, 
assigned to evaluate and adjust claims concerning or pertaining to 
pending or potential litigation, settlement, claims, administrative pro- 
ceedings, or other judicial actions brought or to be brought by or against 
a local government entity under this chapter shall be considered 
privileged and confidential and shall not be subject to disclosure until 
final disposition of a claim. Notwithstanding the provisions of this 
subsection, upon filing a lawsuit pursuant to this chapter, Chapter 11 of 
Title 9 and any other law applicable to cases in litigation shall apply. 


(d) Nothing in this chapter shall be construed to authorize an 
execution or levy against any local government entity’s property or 
funds. Execution or levy against a local government entity’s property or 
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funds is expressly prohibited. However, nothing in this Code section 
shall bar the pursuit of any other remedies that exist to enforce a 
judgment under state law. 


(e) Where policies of insurance or contracts of indemnity have not 
been purchased or entered into by a local government entity for the 
purposes of paying claims and judgments under this chapter, the fiscal 
year aggregate liability of any local government entity under this 
chapter shall not exceed any self-insurance or other reserve or fund 
established to pay claims arising out of this chapter. Where policies of 
insurance or contracts of indemnity have been purchased or entered 
into and the local government entity also self-insures or establishes 
another reserve or fund to pay claims arising out of this chapter, the 
fiscal year aggregate liability of any local government entity under this 
chapter shall not exceed such entity’s policies of insurance or contracts 
of indemnity and the amount of any self-insurance or other reserve or 
fund established to pay claims arising out of this chapter. Any judgment 
obtained in excess of this limitation on annual aggregate liability shall 
not be void. Such excess judgments shall be paid by the local govern- 
ment entity no later than six months from the end of the local 
government entity’s fiscal year in which the final judgment was 
entered. If there are multiple judgments, the judgments shall be paid in 
the order in which each final judgment was entered by the court 
following any appeals. 


(f) The existence or amount of the waiver of immunity specified in 
Code Section 36-92-2 shall not be disclosed or suggested to the jury. 


(g) As a condition of the waiver of sovereign immunity authorized by 
this chapter, all tort actions filed against a local government entity 
under this chapter, including any action filed against a local govern- 
ment entity as a joint tort-feasor, shall be brought in the state or 
superior court of the county wherein the local government entity 
resides. 


History. — Code 1981, § 36-92-4, en- 
acted by Ga. L. 2002, p. 579, § 3; Ga. L. 
2012, p. 775, § 36/HB 942. 

36-92-5. Applicability. 


This chapter shall apply to all claims and causes of actions arising out 
of events occurring on or after January 1, 2005. 


History. — Code 1981, § 36-92-5, en- 
acted by Ga. L. 2002, p. 579, § 3. 
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INFRASTRUCTURE DEVELOPMENT DISTRICTS 


36-93-26 


CHAPTER 93 


INFRASTRUCTURE DEVELOPMENT DISTRICTS 


Sec. 
36-93-1 through 36-93-26 [Repealed]. 


36-93-1 through 36-93-26. 


Editor’s notes. — Ga. L. 2007, p. 739, 
§ 5/SB 200, not codified by the General 
Assembly, provides: “This Act shall only 
become effective on January 1, 2009, upon 
the ratification of a resolution at the No- 
vember, 2008, state-wide general election 
that amends the Constitution so as to 
authorize the General Assembly to pro- 
vide by general law for the creation and 


comprehensive regulation of infrastruc- 
ture development districts. If such resolu- 
tion is not so ratified, this Act shall not 
become effective and shall stand repealed 
in its entirety on January 1, 2009.” The 
constitutional amendment proposed in 
Ga. L. 2007, p. 775/SR 309, was defeated 
in the general election on November 4, 
2008. 
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